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RENT. 


r  A  LL  property,  by  our  law,  is  presumed  to  liave  been  origin-  Gilb.  on 

L        ally  ill  the  ciowii;  and  the  king  portioned  it  out  in  large  Iients,i,2,&c. 

districts  to  the  great  meu  that  had  deserved  weW  of  him  in  the 

wars,  and  v.eic  able  to  advise  him  in  time  of  peace.     This  was 

the  nature  of  tlieir  tenure;  and  these  were  all  the  services  the 

king  expected  in  return  for  such  concessions.     But  these  large 

districts  or  countrios  would  have  been  but  of  little  use,  either  to 

the  lords  or  to  tho  public,  if  they  had  continued  in  their  own 

hands:  in   such  a  case  they  must,  in  the  midst  of  their  large 

territories,  have  wanted  almost  the  necessaries  of  life;  and  the 

public  that  strength  and  security,  which  land  well  peopled  and 

cultivated  produces  and  yields.     Hence  it  became  necessary  to 

subdivide  these  territories ;   and  the  division  must  necessarily 

have  been  made  among  two  sorts  of  laen,  to  answer  the  several 

necessities  of  the  lord  and  the  public;—  tlic  milUanj  men^   to 

attend   the  lord   in   the  field,  and  venture  their  lives  for  their 

country ;  —  and  the  socmen^  to  plough  the  demesnes  v»hich  the 

lord  kept  in  his  own  hands  for  the  sup))crt  of  his  ov/n  table,  or  to 

make  i.n  annual  return  of  corn  and  other  prcvisioiis  for  that  use 

and  purpose  :  and  hence,  b}^  the  v.ay,  the  laudb  vvhich  the  socmen 

held   were   called  farhis,    from   the   Saxo7i  word  fcorm^    which 

signifies  provisions. 

These  corporal  services,  as  money  multiplied  and  trade  in- 
crcasetl,  were  changed  into  money  by  the  consent  of  the  tenants, 
and  the  desire  of  the  lords;  and,  as  the  military  tenure  began  to 
decline,  they  admitted  of  compositions  from  the  feudal  tenant  for 
not  attending  his  lord  in  the  field,  and  those  compositions  were 
ascertiiined  by  parliament  after  the  war  vias  over,  which  was 
called  cscuage.  This  change  of  the  services  seems  to  have  been 
for  the  case  and  advantage  of  the  lords;  because  they  were  no 
longer  obliged  to  carry  their  ov^^n  provisions  to  the  camp,  when 
they  had  money  from  their  tenants,  whicli  in  every  place  would 
sufliciently  provide  them  with  all  the  necessaries  of  life. 

The  remedy  for  the  recovery  of  rent  is  by  way  of  dishcss, 
which  seems  to  have  come  over  to  us  from  the  civil  law :  for 
anciently,  in  the  feudal  law,  the  not  paying  attendance  on  the 
lord's  courts,  or  not  doing  the  feudal  service,  was  punished  with 
the  forfeiture  of  the  estate.     So  is  VigeVJiiSy  in  the  title  Camtv  ex 
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qttihus  Feudum  amittitur ,-  viz.  "  Si  vassalus  domino  non  serviaf, 
*'  fidelitatenKjue  ei  non  prrestet ;  si  vassalus,  a  domino  ejus  vocatus, 
"  non  venerit ;  si  pactum  feudi  non  servetur."  But  these  feudal 
forfeitures  were  afterwards  turned  into  distresses^  according  to  the 
pignorary  method  of  the  civil  law ;  that  is,  the  land  that  is  set 
out  to  the  tenant  is  hi/pothecatcd^  or  has  a  pledge  in  his  hands,  to 
answer  the  rent  agreed  to  be  paid  to  the  landlord ;  and  the  whole 
profits  arising  from  the  land  are  liable  to  the  lord's  seizure,  for 
the  payment  and  satisfaction  of  it. 

Besides  this,  the  lord  had  another  security  by  the  feudal  law 
for  the  faithful  performance  of  his  services ;  and  that  was,  the 
solemn  engagement  made  by  the  tenant  upon  his  first  entering 
into  the  feud,  by  the  doing  homage,  and  taking  the  oath  o^ fealty ; 
by  which  the  tenant  solemnly  swore  and  undertook  to  bear  faith 
to  him  for  the  lands  whicli  he  held,  and  lawfully  to  do  the 
customs  and  services  which  he  ought  to  do  at  the  terms  assigned 
him :  hence  came  that  connection  between  the  lord  and  tenant,  in 
the  feudal  law,  that  dependence  and  attendance  of  the  tenant  in 
all  the  circumstances  of  life  and  articles  of  danger ;  and,  in  re- 
turn of  that  service  and  fidelity,  the  utmost  protection  the  lord 
could  give  him : — "  Debet  quidem  tenens  manus  suas  iitrasque 
"  ponere  inter  manus  utrasque  domini  sui ;  per  quod  significatur, 
*'  ex  parte  domini,  jrrotectio,  dcfensio,  et  isjarrantia ,-  et  ex  parte 
'*  tenentis,  revcrentia  et  siihjectio,^ 

This  oath  o^ fealty  or  fidelity  was,  we  see,  taken  by  the  tenant 
on  account  of  the  lauds  holden  from  the  lord ;  for  so  says  the 
tenant,  —  "  that  he  xmll  he  faithful  to  the  lord  for  the  lands  *which 
"  he  holds ;"  —  and  therefore  this  engagement  must  subsist  while 
the  tenure  between  the  lord  and  tenant  remains :  and  it  was 
looked  upon  to  be  so  sacred  an  obligation,  and  so  necessary  to 
be  punctually  observed,  that  originally,  as  we  have  observed,  the 
breach  of  it  was  attended  with  no  less  a  penalty  than  the  for- 
feiture of  the^^^  itself;  and  afterwards,  when  the  rigour  of  that 
law  came  to  be  mitigated,  with  a  seizure  of  every  thing  that  was 
found  on  the  land.  Now  the  distress  being  substituted  instead  of 
the  seizure  of  the  feud,  we  may  easily  account  why  the  power  of 
distraining  always  attended  the  fealty,  or,  as  the  law-books  termed 
it,  was  inseparably  incident  to  it ;  because  the  power  of  seizure 
could  only  belong  to  him  in  whose  homage  the  tenant  v/as,  and  to 
whom  the  lands  must  return  when  the  feudal  donation  to  the 
tenant  was  spent ;  for  it  had  been  unreasonable  and  absurd,  that 
the  tenant  should  forfeit  his  land  for  not  paying  a  service  to  a 
person  to  whom  he  never  obliged  himself  by  any  oath  or  engage- 
ment: and  hence  it  is,  that  if  the  lord  upon  the  donation  had 
reserved  to  himself  any  gabel  or  rent,  and  had  afterwards  granted 
the  rent  to  a  stranger,  though  the  tenant  had  attorned,  or  con- 
sented to  the  grant,  yet  the  stranger  could  not  distrain  for  the 
rent ;  for  as  the  power  of  seizure,  so  the  distress  that  was  substi- 
tuted in  its  place,  belong  only  to  him  of  whom  the  lands  were 
lield,  and  in  whom  the  right  of  reverie?-  was  when  the  feudal 
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donation  was  spent ;  and  therefore  the  stranger,  who  could  pre- 
tend no  such  ritrht  from  the  grant,  could  have  no  power  of  seizing 
the  feiid  for  the  nonpayment  of  rent,  nor  consequently  of 
distraining,  because  then  the  land  would  be  liable  to  two  dif- 
ferent seizures  at  different  times. 

So  it  was  upon  lesser  donations :  as,  if  a  lease  had  been  made 
for  life,  reserving  rent,  and  the  lessor  grants  the  rent,  the  grantee 
has  no  remedy  for  the  recovery  of  it,  for  the  former  reason  :  but 
if  the  reversion  itself  had  been  granted  to  a  stranger,  the  whole 
services  incident  to  it  had  passed;  and  the  grantee,  after  attorn- 
ment, might  well  distrain,  because  the  tenure  must  necessarily  be 
of  him  to  whom  the  lands  must  return  when  the  feudal  donation  is 
spent ;  and  the  tenant  must  owe  his  fidelity  to  him  whose  tenant 
he  is,  because  it  were  contradictory  to  make  him  bear  faith  for 
the  same  land  to  different  persons  ;  therefore  the  obligation  of  his 
first  oath  of  fidelity  must  cease,  since  he  no  longer  holds  any 
land  of  him  to  whom  he  made  it.  But  these  things  will  be 
considered  more  at  large  in  treating  of  rents  under  the  following 
division  :] 

(Aj  Of  the  several  Kinds  of  Rent :  And  herein, 

1.  Of  Rent-Service. 

2.  Of  Rent-Charge. 

3.  Of  Rent-Seek. 

(B)  Out  of  what  Things  a  Rent  may  issue. 

(C)  Upon  what  Conveyance  a  Rent  may  be  reserved. 

(D)  By  what  Words  a  Rent  may  be  reserved  or  created. 

(E)  How  several  Rents  may  be  reserved  in  the  same 

Deed. 

(F)  Of  the  Days  of  Payment. 

(G)  To  whom  Rents  may  be  reserved  or  granted. 

(H)  Of  the  Continuance  of  tlie  Rent,  and  to  whom  to 
be  paid  ;  and  herein  of  the  distinct  Interest  sof 
the  Heir  and  Executors  of  the  Lessor. 

(I)  Of  the  Recovery  and  Demand  of  the  Rent :  And 
herein, 

1 .  In  what  Cases  a  Demand  is  necessaty, 

2.  77ie  Time  of  Dematid. 

8.  The  PlaC'C  xvhere  a  Demand  is  to  be  made. 

(K)  The  several  Remedies  for  the  Recovery  of  Rents : 
And  herein, 

1 .  Of  the  Remedy  by  Distress. 

B2  2.  Of 
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2.  Of  the  Remedy  hy  Writ  of  Annuity, 

3.  Of  the  Itcmedy  by  Assise, 

4.  Of  the  Clause  of  Be-entiy. 

5.  Of  the  Nomine  Poenae. 

6.  Of  the  Remedy  by  Aetlon  of  Debt,  mid  as  grounded  on  se- 

vei-al  Acts  of  Parliament ;   ^and  herein  of  "  Double 
Value,"  and  «  Double  Refit r\\ 
II 7.  Of  the  Remedy  ly  Action  for  Use  and  Occupation. 
8.  Of  the  Remedy  of  Payment  by  the  Sheriff,  under  an  Exe- 
cution against  the  Tenant's  Goods,\ 
(L)  Rent  when  and  liow  discharged:  And  herein  of 

the  Eviction  of  the  Tenant. 
(M)  Of  Ap])ortionment :  And  herein  of  the  Suspension 
and  Extijiguishment  of  the  Rent. 

1.  /;/  ixJiat  Cases  a  Rent  may  be  apportioned  by  the  Act  of  the 

Parties ;  and  herein  of  the  Difference  between  a  Rent- 
Service  and  a  Rent-Charge, 

2.  In  xvhat  Cases  it  may  be  apportioned  by  the  Act  of  Law 

or  the  Act  of  God, 

3.  Tfie  Manner  of  such  Apportiojimefit,  aiid  honsi  the  Tenant 

shall  take  Advantage  of  it. 


(A)  Of  the  several  Kinds  of  Rent :  And  herein, 

1 .  Of  Reni-Service, 

Lit.  §213.  TITTLETON  describes  a  rent  {a)  service  to  be   where  the 

(rt)  So  called  tenant   holdeth  his  land  of  his  lord  by  fealty  and    certain 

because  the  ^.^j^j.  or  by  honiajire,  fealty,  and  certain  rent;  or  by  other  ser- 
ancient  re-  .      '        ,   •        .      '^  '  -^ '  •' 

tribution  was     ^ices  and  certain  rent. 

made  by  the  corporal  service  of  the  tenant  in  ploughing  his  lord's  demesne,  which  came  after- 
wards to  be  changed  into  ga!)el  or  rent ;  but  the  service  of  fenlty  is  still  incident  to  a  rent- 
service.    Co.  Lit.  142. That  suit  to  a  mill  is  rent-service.    Bro.  tit.  Ten.  pi.  26. 

Co.  LJt.9G.  a.  The  services  are  of  two  sorts,  either  expressed  in  the  lease  or 
Stil.  397.  contract,  or  raised  by  implication  of  law.     When  the  services  are 

2  Ld.  Haym.     expressed  in  the  contract,  the  quantum  must  be  either  certainly 
mentioned,  or  be  such  as  by  a  reference  to  somethino;  else  may  be 
reduced  to  a  certainty;  for  if  the  lessor's  demands  be  uncertiiin, 
it  is  imj'iossible  to  give  him  an  adequate  satisfaction  or  compen- 
sation for  them,  as  tlic  jury  cannot  determine  what  injtn*y  he  has 
sustained. 
Lit.  §  135,136.       Hence  it  is,  that  the  lord  cannot  distrain  his  tenant  \nfranJcal- 
laCar^"  *c  24    ^^^^"^^9  ^^'*  ^1'^  ^l"^y  ^^  '^"ch  tenant  bein^-  to  make  orisons,  prayers, 
(the  statute       ^"^^  masses,  and  to  do  other  divine  services  for  the  soul  of  the 
abolishing         feoffor,  the  number  of  which  is  not  expressed,  the  service  is  alto^ 
tenure  ly  gcther  uncertain ;  and  tlierefore  the  rcmedj'  is  before  the  ordi- 

ii"ifprovidcrr    "^'T>  ^^^  ^^^Y  i^^'ct  ecclesiastical  censures  ibr  such  omission, 
that  the  act  shall  not  take  away  tenures  in  frau/ialmoigne,  or  subject  them  to  greater  or  other 
services  than  th^  were  then  subject  to.jj 

But, 


( A)  Of  the  several  Kinds  of  Rent,    (Rent-service).  5 

But,  if  the  tenant  holds  of  his  lord  to  shear  all  his  sheep  feed-  Co.  Lit.  96.  a. 

ing  in  such  a  manor,  this  is  certain  enough,  because  it  is  easy  to  2  Ld.  Raym. 

compute  the  number  within  the  precincts  of  the  manor,  and,  ^^^^ 
consequently,  what  expense  the  lord  is  at  in  employing  others  in 
that  work,  and  what  damages  he  has  sustained  by  the  omission 
of  his  tenant. 

In  debt  for  rent  on  a  demise,  reddendum  after  the  rate  of  18/.  4  Mod.  76. 

per  annum;  this  was  adjudged  avoid  reservation  for  uncertainty;  Salk.2G2.  pl.2 

because  it  may  be  in  corn,  or  in  any  thing  satisfactory :  also,  an  ^^^^"^p'^'^?' 

action  might  be  brought  every  day  or  every  liour,  as  no  time  is  y J  jarns  •  llbut 

limited  when  the  rent  should  be  paiil ;  and  the  court  v.as  the  more  sucli  a  demise 

inclined  to  think  it  a  void  reservation,  from  its  being  on  :;  lease  would  now  be 

at  will,  where  the  time  of  payment  of  the  rent  should  be  very  J?^*^'  '^  demise 
certain,  as  the  tenant  by  holding  over  a  day  must  pay  the  rent  of     ,^j,  -^.j^^  j.^„(. 

ihe  next  quarter.  payable  at  the 

end  of  a  year  from  the  tenant's  entry. || 

The  services  implied  are  such  as  the  law  obliges  the  tenant  to  Co.  Lit. 22, 23. 
perform  when  there  are  none  contracted  for  in  the  grant ;  and 
these  are  more  or  less  according  to  the  duration  of  the  gift :  as, 
at  common  law,  before  tlie  statute  quia  emptores  terrarum,  if  the 
tenant  made  a  feoffment  in  fee  without  any  reservation  of  services, 
the  feoffee  held  by  the  same  services  by  which  the  feoffor  held 
over ;  because  the  services  being  by  an  incumbrance  on  the  land, 
which  the  tenant  could  not  discharge  without  his  lord's  consent, 
must  follow  the  land  into  whose  hands  soever  it  comes. 

So,  when  after  the  statute  ue  donis  the  feudal  right  of  reverter  Lit.  sect.  19. 
was  turned  into  a  reversion  in  the  feoffor,  the  lav/  obliged  the 
tenant  in  tail  to  do  the  same  services  to  the  donor  whicli  he  was 
obliged  to  by  his  superior  lord ;  because  this  was  an  estate  of  in- 
heritance which  possibly  might  have  continued  for  ever. 

Hence  it  is,  that  if  A.  seised  of  tv/o  acres,  one  holden  of  2?.  by  Co.  Lit.  25. 
knight's  service  and  12r/.  rent,  and  tlie  other  of  C.  in  socnge  and 
6d.  rent,  makes  a  gift  in  tail  of  l)oth  acres,  without  any  reserv- 
ation, though  the  donor  has  but  one  reversion,  yet  the  donee 
holds  by  two  distinct  tenures  and  dillerent  services,  and  pur- 
suant to  the  tenure  and  the  services,  tlie  avowry  of  the  donor 
must  be  several;  because  the  donee  must  hold  as  the  donor  held 
over. 

So,  if  there  be  lord,  mesne  anil  tenant,  and  the  mesne  hola  Co.  Lit.  2J. 
by  12rf.  rent,  and  the  tenant  by  4r/.,  the  tenant  make  a  gift  in  JIHrf.  Keilway, 
tail  without  any  reservation,  the  donee  shall  hold  by  the  AiL  rent,   ^"^"  ^''^^•" 
because  his  donor  holdeth  of  the  mesne  by  that  service;  and  if 
the  donor  die  without  issue,  by  which  the  reversion  escheats  to 
the  mesne,  then  the  donee  must  hold  by  \2d.  because  his  tenure 
is  then  of  the  mesne ;  and  the  tenant  must  hold  by  the  same  ser- 
vices by  which  liis  lord  holds  over. 

But  the  law  did  not  make  this  construction  on  leases  for  lives  Co.  Lit.  23. 
or  years,  for  if  the  lessor  made  no  reservation  the  law  implied 
none,  except  fealty,  which  every  tenant  that  has  any  determinate 
interest  must  do ;  because  it  is  necessary  there  should  be  some 
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indicium  of  the  tenure,  since  all  lands  must  be  held  of  some- 
body. 

2  Inst.  505.  But  since  the  statute  quia  emptores  terrai-uin^  if  a  man  makes  a 

feoffment  in  fee,  or  lease  for  life,  or  a  gift  in  tail,  remainder  over 
in  fee,  tlie  feoffee  shall  hold  of  the  superior  lord  by  the  same  ser- 
vices which  the  feoffor  or  donor  held;  for  by  that  act  the  tenure 
upon  such  donations  must  be  of  the  capital  lord,  and  not  of  the 
feoffor ;  wherefore  upon  such  grants  there  can  be  no  rent-service 
reserved  at  this  day  to  the  feoffor,  because  the  feoffee  is  not 
obliged  to  swear  fealty  to  him,  inasmuch  as  he  is  not  in  his 
homage,  and,  consequently,  not  obliged  to  do  any  services  to  him 
for  lamls  which  he  holds  of  the  capital  lord. 

Lit.  §214.  But  since  the  statute,  if  a  man  makes  a  lease  for  life^  or  a  gift 

in  tail,  saving  the  reversion  to  himself,  with  the  reservation  of 
rent  or  other  services,  this  is  a  rent-service,  for  which  the  law 
gives  the  donor  or  lessor  a  remedy  by  distress,  as  before  the 
statute ;  for  neither  the  lessee  nor  donee  \sfroffatus  within  the 
act,  because  there  is  a  reversion  in  the  donor  sufficient  to  support 
the  tenure  of  him. 

Lit  6  215.  Therefore  in  the  case  of  a  feoffment  in  fee,  or  lease  for  life,  the 

7  Co.  24. 51.  remainder  in  fee,  if  the  feoffor  reserves  a  rent,  such  rent  is  seek  («), 
Cro.Eliz.  656.  because  it  is  unprofitable  to  the  feoffor,  he  having  no  remedy  for 
«*/Tt  ^-^^  I  *^^^  recovery  of  it :  the  reason  whereof  is,  because  the  land  out  of 
such  a  rent  is  which  the  rent  is  reserved  is  not  held  of  the  feoffor,  and,  con- 
not  distrain-  sequently,  the  feoffee  is  not  obliged  to  the  oath  of  fealty  to  him 
able  unless  for  lands  which  are  held  of  another ;  and  where  there  was  no 
there  be  a  fealty  due,  there  could  be  no  seizure  by  the  old  law  for  non-per- 
tress  in  the  formance  of  the  services,  and  consequendy  no  distress,  without 
tlectl,  or  unless  the  particular  provision  of  the  parties.  And  hence  the  true 
it  falls  within  reason  appears,  why  to  a  rent-service  a  power  of  distraining  is 
the  <.  G.  2.  inseparably  incident  by  the  common  law,  without  any  clause  in 
c.  28.  {post),       ,     \  ^  •  •       "^c^u  .• 

Bradbiiry  "^^  lease  or  provision  oi  the  parties. 

V.  Wright,  Doug.  624.  Whether  such  a  rent  is  properly  a  fee-farm  rent  seems,  according  to 
Lord  Coke  (Co.  Lit.  14J.b.),  Spelman  (Gloss.  221.  col.l.),  andI]lackstone(Comm.  v.  2.  p. 43.), 
to  depend  on  its  being  equal  to  at  least  one  fourth  of  the  valueof  the  land ;  but  Mr.  Ilargrave 
thinks  any  rent  reserved  on  a  grant  in  fee  is  a  fee-farm  rent,  whatever  the  quantum.  See 
Co.  Lit.  143. b.  n.  (5).  and  Dy'itt.  164.  b.     2  Inst.  44.  and  Doug.  627.  note (l.)l| 

2.  Of  Rent-Charge, 

Vide  title  Where  a  man  seised  of  lands  grants  by  a  deed-poll  or  inden- 

AnnuUy.  ^^^^q  ^  yearly  rent,  to  be  issuing  out  of  the  same  land  to  another 

in  fee,  in  tail,  for  life,  or  years,  with  a  clause  of  distress,  this  is 
a  rent-charge,  because  the  lands  are  charged  with  a  distress  by  the 
express  grant  or  provision  of  the  parties,  which  otherwise  they 
would  not  be. 
Lit.  $217.  So,  if  a  man  makes  a  feoffment  in  fee,  reserving  rent,  and  if 

the  rent  be  behind,  that  it  shall  be  lawful  for  him  to  distrain,  this 
is  a  rent-charge,  the  word  reserving  amounting  to  a  grant  from 
the  feoflfee. 
Lit.  &  2ii.  ^  *'^"^  granted  for  equality  of  partition  by  one  coparcener  to 

252.    Co.  Lit.  another  is  a  rent-charge,  and  distrainable  of  common  right  with- 
out 
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out  clause  of  distress,  and  although  there  be  no  tenure  of  the   170.  a.  Plowd- 
sister   who    grants  it;    for  as  the  law   for  the  conveniency  of  134.    Glib. 
coparceners  allows  of  such  grants,  it  must  consequently  give  a  Rents,  19.  So, 
remedy  to  the  grantee  for  the  recovery  of  it.  «rranted  to  a 

widow  out  of  lands,  whereof  she  is  dowable.  Co.  Lit.  169.  ||Littleton,  J  252.  lays  it  down 
that  a  grant  of  rent  for  equality  of  partition  may  be  by  parol ;  sed  nu,  now,  in  respect  of 
29  Car,  2.  C.5.    See  Co.  Litt.  169.  b.  note  (4.),  and  Hawk.  Ab.  Co.  Lit.]! 

S.  Of  Rent-Seek, 

A  rent-seek  is  so  called  because  it  is  unprofitable  to  the  grantee,  Lit.  §215. 218. 
as,  before  seisin  had,  he  can  have  no  remedy  for  recovery  of  it ;  as,   Cro.  Eliz. 
where  a  man  seised  in  fee  grants  a  rent  in  fee  for  life  or  years,   ^^6.   [In  what 
or,  where  a  man  makes  a  feofFment  in  fee  or  for  life,  remainder  gg^^^nay^be 
in  fee,  reserving  rent  without  any  clause  of  distress,  these  are  distrained  for, 
rent-seek ;  for  wliich,    by  the  policy  of  the  ancient  law,  there  Kcilw.io4.  Co. 
was  no  remedy,  as  there  was  no  tenure  between  the  grantor  and  Lit.  i53.a.n.3. 
grantee,  or  feoffor  and  feoffee,  and  consequently  no  tealty  could  p^tif^he 
be  due.  rent  may  be 

distraijied  for,  can  it  be  properly  called  seek  ?  Litdeton,  §  218.,  describes  a  rent  to  be  seek 
expressly  because  distress  is  not  incident  to  it;  and  according  to  the  resolution  of  the  K.  B., 
W.  Jon.  234.,  the  rent,  in  the  case  supposed  by  Littleton  (Co.  Lit.  155,  a.  cited  above),  is  not 
strictly  a  rent-seek,  but  quasi  a  rent-service,  distrainable  of  common  right  j  and  sec  Hargrave*s 
note(l),  Co.  Litt.  153.  a.j] 

If  a  man  grants  a  rent  out  of  three  acres,  and  grants  over,  7  Co.  24.  b. 
that  if  the  rent  be  arrear,  that  he  shall  distrain  for  the  rent  in  Co.  Lit.  147. 
one  of  the  acres,  this  is  one  entire  rent :  but  it  cannot  be  a  rent- 
charge  for  the  whole,  because  the  greatest  part  of  the  land  out 
of  which  it  issues  is  not  chargeable  with  any  distress  for  the  re- 
covery of  it,  and  denominatiu  sumcnda  a  majori ;  therefoi'e  it  is 
taken  to  be  a  rent-seek,  for  which,  by  the  words  of  the  grant,  the 
grantee  may  distrain  in  the  third  acre.  For,  whenever  the  remedy 
by  way  of  charge  for  the  rent  is  not  commensurate  to  the  rent, 
the  rent  is  called  seek,  and  the  charge  is  only  appurtenant  or 
appendant  to  the  rent,  and  does  not  give  it  its  denomination. 
And  the  reason  is,  because  if  such  original  grant  should  be  lost 
and  worn  out  by  time,  and  a  man  were  to  prescribe  for  it,  if  he 
were  to  give  it  the  denomination  of  a  charge,  it  v^'ould  grasp 
more  land  than  was  originally  intended  to  be  cnarged ;  and  there- 
fore the  law  binds  him  down  to  the  denomination  of  the  rent  as 
seek,  and  to  set  forth  the  charge  as  an  appurtenant,  that  by  length 
of  time  no  more  should  be  comprelicnded  in  the  charge  than  was 
originally  intended  in  the  grant  of  that  charge. 

So  it  is,  if  a  rent  be  granted  to  two  and  their  heirs  out  of  one  Co.  Lit.  H7.b. 
acre,  and  that  it  .shall  be  lawfid  for  one  of  them  and  his  heirs  to  7  Co.  24.  b. 
distrain  for  it,  tliis  is  a  rent-seek,  and  the  distress  given  to  one  is 
only  an  appurtenant  to  the  rent.  And  this  comes  within  the 
reason  of  the  former  case,  l)ecau.sc  both  tlie  grantees  liave  not  a 
remedy  by  way  of  charge  commensurate  to  the  rent  granted. 
But,  if  he  to  whom  the  distress  was  not  limited  dies,  the  survivor 
shall  distrain,  because  the  whole  rent  is  then  in  him,  and  the  re- 
medy by  distress,  which  was  given  to  him  and  liis  heirs,  ought  in 

B  i  reason 
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reason  to  be  extended  to  the  recovery  of  the  whole  estate  given, 

and  he  is  now  in  seisin  of  tlie  whole  rent  under  tlie  first  grant. 

Lit.} 235.  But,  if  a  rent-seek  be  p;rnnted,  and  the  grantee  liave  seisin  of 

Cro.Jac.  142.    the  rent  given  to  liirn,  as  by  the  payment  of  a   pentiy,  <§t.   and 

afterwards  tlic  grantee  be  disseised  of  it,  or  ho  denied  payment, 

wliicli  is  a  disseisin  in  law,  the  grantee  may,  at  common  law, 

maintain  an  assise  for  it. 

^^9o^  626.  ^j^(]  jt  iijiti,  jj^^^^jj  r^]\Q^\  in   equity,  that  where  an  annuity  was 

Mln'lucircns^c'  ^Icviscd  by  will  to  J.,  and  the  land  subject  to  the  annuity  to^., 

If  the  annuity    that  B,  should  give  seisin  of  the  rent-seek  to  A,  that  he  might 

be  tor  life,  A.    Ikuc  remedy  for  the  recovery  of  it  at  common  law,   it  being  the 

cannot  sac  13.     on,nnal  intention  of  the  j^ift*  that  the  devisee  should  have  some 

for  It  111  i!ebt       i      "^  p^  c  -, 

whUc  the  free-  benefit  from  it. 

hold  interest  continues.     NVcub  v.  Ji?go,  4  Maul.  ccS.  115.|| 

Clian.Ca.  120.       go,  when  a  bill  was  brought  for  Si.  for  a  rent  of  55.  arrear 
Collet  V.  i^^^j.  twelve  years,  the  equity  of  the  bill  beinor  that  the  deeds  by 

Jaqucs;    and         i  •  i     i       •'  ^        i  i  i    '^  i  "^ 

see  Cox  v.        which  the  rents  were  created  wore  lost,  and  consequently  no  re- 

Foley,  I  Vem.  medy  for  the  rent  at  law  ;  die  court,  upon  the  plaintifPs  proving 
.■559.  Eton  constant  payment  till  the  last  twelve  years,  decreed  the  defendant 
ha  I  1  Cl""  to  pay  ihe  arrears  and  growing  rent;  for  since  by  the  payment 
Ca.  121.  Davy  ^^  ^^'"^^  evident  the  plaintiifF  had  a  right  to  the  rent,  and  that  he 
V.  Davy,  1  Ch.  could  not  without  his  deeds  make  a  title  at  law,  therefore  the 
Ca.  144.||  court  decreed  the  defendant  to  pay  the  rent,  and  so  subjected  his 

person,  which  possibly  might  not  have  been  liable  by  the  deed 

that  created  the  rent. 

And  now  by  the  4'  G.  2.  c.  28.  it  is  enacted,  "  That  all  per- 

*'  sons  shall  have  like  remedy  by  distress,   and  by  impounding 

*  and  selling  the  same  in  cases  of  rents-seek,  rents  of  assise,  and 
**  chief  rents,  which  have  been  ansv.  ered  or  piad  for  three  years 

*  within  the  space  of  twenty  years,  before  the  first  day  of  this 
**  session  of  parliament,  or  shall  be  hereafter  created,  as  in  case 
*'  of  rent  reserved  on  a  lease." 

(B)  Out  of  what  Tilings  a  Rent  may  issue. 

Co.  Lit.  47.  a.  TT  is  laid  down  as  a  general  rule,  that  no  rent  can  issue  («)  out  of 
i!/%^   «  ^^y  incorporeal  inheritance  which  lies  in  grant,  because  they 

"mon°per«jn""  ^^^  ^"^^^  things  in  their  nature  as  a  man  can  never  recur  to  for  a 
tis  Lord  Cofcc     distress. 

says,  for  the  kinj:  may  reserve  a  rcnl  out  of  an  inior[)orcal  inheritance,  since  lie  can  distrain 
on  all  the  lands  of  the  lessee,  Co.  Lit.  47.  a.  note  (l);  and  anlc^  lit.  Prerogaiive.  Gilbert  on 
Rents,  22.11 

Cro.  Jac.  679.  As  (/>)  a  common  was  originally  granted  for  the  benefit  of  the 
(6)  So,  of  a  beasts  of  every  one  of  the  tenants,  and  as  the  right  of  common 
warren,  ^oy,  ^hich  every  man  has  runs  through  the  whole  common,  and  no 
1.1- So  of  a  P«i'ticular  tcuant  has  a  right  to  one  part  more  than  another,  it 
piscary.  Co.  follows  that  no  (f)  distress  can  be  taken  thereon,  nor  can  the  re- 
Lit.  144.  cognizors  of  die  assise  have  tlie  view  of  any  particular  part  to 
(c)  Though  a  ^.jjid,  the  grantee  of  the  rent  hath  a  ri^ht,  and  therefore  cannot 
rent  cannot,  ^,.  ."..  „  ,  .  ^  -  ^  .  c 
forthe reasons  P"t  him  m  seisin  ot  the  rent  by  a  twig  or  a  turf. 

herein  mentioned,  issue  out  of  a  common,  yet  by  the  U  G,  2.  c.  ID.  §  8.  it  is  enacted,  that  it 

shall 
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^iiall  be  lawful  for  every  landlord,  his  steward,  bailiff,  receiver,  or  other  person  empowered  by 
him,  to  seize  as  a  distress  for  rent  any  cattle  or  stock  of  their  tenants*  feeding  upon  any  com- 
mon appendant  or  ap[)urtcnant,  or  any  ways  belonging  to  any  part  of  the  premises  demised. 

So,  rent  cannot  issue  out  of  a  rent,  for  the  statute  of  Westm.  2.  Bro.  Assise, 
(13  Ed.  1.  stilt.  1.)  gives  an  assise  in  certo  loco  capiendo;  but  a  pi.  2. 
rent  cannot  be  put  in  view. 

So  it  is  of  titbes,  for  a  reservation  of  rent  upon  a  lease  of  ^  ^^  „  ^ 
them  is  not  good,   because  tliere   is  no  place  upon  which  the  Jac.  in.  175.; 
distress  ox^w  be  token,  nor  an}'  land  to  be  put  in  view  to  the  recog-  \sedvide  Pre- 

nitors,  or  of  which  \\\q\  niaj'  give  him  seisin.  centorofRuiI's 

Ca.,  Co.  Lit. 
44.  b.  (.".');  r/rt/e,tit.  Lenses  ami  Tcrvisfor  Years  (E):  and  now,  by  5  G.  3.  c.17.  leases  of  tithes 
and  otiier  incorporeal  hereditaments  by  ecclesiastical  persons  for  one,  two,  or  three  lives,  or 
twenty-one  years,  are  as  -lood  as  if  of  corporeal  hereditaments,  and  an  action  of  debt  is  given 
to  the  successor  for  rent  reserved  on  such  leascs.jl 

But  it  l\as  been  decreed  in  equity,  that  where  a  rent-charge  of  Chan.  Ca.  79. 
20/.  was  devised  out  of  a  rectory,  tlie  glebe  whereof  amounted  T!]?*'"^'^^V: 
but  to  40.9.  })cr  annum,  that  llic  whole  rectory  should  be  liable  to  on  Rents  "2 
the  payment  of  tJie  rent ;  and  the  proprietor  of  the  rectory  was 
decreed  to  pr.y  the  arrears  of  the  rent  and  costs. 

A  rent  cannot  issue  out  of  a  hundred,  fair,  office,  ^c.  for  these  7  Co.  23.  Noy, 
were  instituted  for  particular  purposes,  and  are  for  public  utility,  oo.    Gilb.  on 
So  of  an  advowson,  in  which  the  patron  has  no  interest  but  to  ^^^"^^j  =^2. 
appoint  an  able  and  fit  person  to  the  church,  without  making 
any  profit  to  l»imself. 

But,  though  a  reversion  or  remainder  be  incorporeal,  and  can  10 E.  4.4.  Bro. 
pass  only  by  gi'-^t,  yet  a  rent  reserved  u])on  a  grant  of  them  is  tit.  Distress, 
good ;  for  though  the  grantor  has  no  remedy  for  them  during  ^ "-^  ^^']'^'- 
the  continuance  of  die  particular  estate,  yet,  si?jce  they  relate  to  Capel's  case"* 
lends  which  were  originally  granted  to  make  [ubfit  of,  the  judges  Co.  Lit.  47.  a. 
have  gone  a.s  far  as  ihey  could  to  pursue  the  intention  of  such  Gilb.  on 
origin:  I  donations,  and  therefore  have  admitted  such  reservations  '^^"^^i  -"*• 
to  be  gooil  immediatel}',  ripce  the  lands  in  v^hich  the  grantor  had 
the  reversion  were  originally  given  for  that  purpose,  viz.  to  make 
profit  of.     And  this  construction  is  the  more  reasonable,  because 
in   this  case  there  is  a  remed}'  by  distress  for  all   the  arrears, 
when  the  reversion  executes  by  the  determination  of  the  par- 
ticular estate,  whereas  there  is  no  possibility  of  such  remedy  in 
the  ca<e  of  tithes,  commons,  fairs,  S/c, 

So,  and  for  the  same  rea-on  it  is,  if  the  lord  grnnts  hi.s  seignory,  2  Roll.  Abr 
reserNing  rent;   for  here  is  a  [)i()spcct,  tliough  it  be  distant,  of  a  44o-. 
remedy  by  distress  upon  the  escheat  of  the  tenancy. 

So,  if  there  be  lord  rocsne  and  tenant,  and  the  niesne  make  a  Perk.  §627. 
gift  in  tail  of  the  mesnalty,  reserving  rent,  this  is  a  good  reseiT-  Cro.  Eliz.  546. 
ation,  because  the  tenancy  may  e-cheat  to  the  donee,  and  then 
the  donor  shall  have  remedy  l)y  distress  for  all  tlie  anenrs. 

Also,  if  a  lease  |lby  dced||  be  made  for  years  of  an  incorporeal  5  Co.  5.  Jew- 
inheritance,  v.'hich  lies  only  in  grant,  reserving  rent,  such  reser-  ell's  case.  Cro. 
valion  is  good  to  bind  the  lessee  by  way  of  contract,  for  the  non-  *'"^*  ^^^' 
performance  of  which  the  lessor  shall  have  an  action  of  debt,  Vcnu"!)!  T^ 
iKJcause,  if  the  lessee  undertakes  to  pay  such  an  annual  sum  by  308. 
bis  deed,  such  undertaking  gives  the  lessor  a  right  to  it,  and  the 

law 
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law  in  all  cases  gives  remedies  adequate  and  correspondent  to 

every  man's  riglit. 
Ld.  Raym.  As,  when  in  covenant,  for  nonpayment  of  rent,  the  plaintiff 

77.  Dalston  declared  that  he  was  seised  of  tithes,  and  by  indenture  demised 
v^  Reeve.  them  to  the  defendant,  rendering  rent,  which  he  covenanted  to 
c  n^llwiifch  P^^'  ^^^  ^^^^'  ^''^  nonpayment  thereof  the  plaintiff  brought  his 
makes  good  all  action;  the  defendant  havmg  pleaded  eviction,  to  which  the 
leases  granted  plaintiff  demurred,  it  was  adjudged  for  the  defendant;  the  court 
by  ccclesias-  holding  that  this  was  rent,  and  that  the  eviction  was  a  suspension 
of  tttfSi'o^in-  «^»^  ^"^  therefore  that  the  plea  was  good. 

corporeal  hereditaments  for  one,  two,  or  three  lives,  or  twenty-one  years,  as  if  the  same  were 
of  corporeal  hereditaineuts.|| 

2  Roll.  Rep.  ^^  ^  I"''*"  makes  a  lease  oiBlackacre  to  commence  infuturo,  and 

467.  Falstaff's  of   Whiteacrc  to  begin  iii  prcjcscnti,  rendering  rent,  payable  at 

case.  Michaelmas^  before  the  connnencernent  of  the  term  of  Blackaae, 

this  is  a  good  reservation  immediately,  for  it  is  but  one  entire 

rent,  and  as  such  is  payable  according  to  the  reservation. 

2  Roll.  Abr.  So  it  is,  if  a  man  grants  a  future  interest  in  land,  as,  if  it  be  a 

446.;  et  vide     lease  for  years,  to  commence  five  years  after  the  making  of  the 

^  ^°p.    P*      lease,  the  lessor  may  reserve  a  rent  immediately,  because  this  is  a 

423.  good  contract  to  oblige  the  lessee,  and  to  ground  an  action  of 

debt ;  and  the  lessor  may  likewise  have  his  remedy  by  distress 

for  the  arrears  when  the  lessee  comes  into  possession. 

Co.  Lit.  47.  A  lease  of  the  vesture  or  herbage  of  land,  reserving  rent,  is 

IJQtt.  how  as-     ofood,  because  the  lessor  may  come  upon  the  land  to  distrain  the 
size  shall  be       v         >    u       ^    r     t        .i 
brought  in        iessee  s  beasts  leedmg  thereon. 

case  of  herbage  ?  1 7  E.  5.  75.      Hal.  MSS.  Co.  Lit.  47.  a.jj 

Co.  Lit.  47.  Also,  the  king  may  reserve  rent  out  of  an  incorporeal  inherit- 

5  Co.  4.  56.  ance,  because  by  his  prerogative  he  may  distrain  in  all  the  lands 
Hr"lb  ^^'  °^  ^^^  lessee  for  such  rent ;  and  therefore,  since  he  has  a  remedy 

Rents  22.11       ^^^  ^'^^  leui^  there  is  no  reason  that  such  reservation  should  not 

be  good. 
iP.\Vms.o06.       But,  if  the  king's  tenant  makes  a  lease  of  the  lands  not  holden 
Attorney  Ge-    of  the  king,  either  for  years  or  at  will,  the  king  cannot  distrain 
"fC^^^^^°^  such  lands  in  the  hands  of  the  under-lessee.     So,  if  they  are  ex- 
tended on  an  elegit^  or  if  they  be  under  sequestration ;  but  in  this 
last  case,  upon  application  to  the  Court  of  Chancery,  liberty  will 
be  given  to  distrain  without  incurring  any  contempt  of  that  court. 
Newman  v.  ||  Although  a  rent  cannot  issue  out  of  chattels,  yet  it  has  been 

Anderton,         decided  that  a  distress  may  be  made  for  the  rent  of  furnished 
2  New  R.  226.  lodgings  ;  for  although  the  value  of  the  premises  demised  is  in- 
creased by  the  goods  upon  them,  yet  the  rent  issues  out  of  the 
realty,  and  not  out  of  the  goods.  || 

(C)  Upon   what  Conveyance  a  Rent-Service  may  be 

reserved. 

10  E.  4. 3.  TJERE  it  may  be  laid  down  as  a  rule,  that  a  rent-service  may 

21  H.6.8.  Co.  -■■-■•  be  reserved  upon  every  conveyance  that  passes  any  estate  to 

2 Roll  Abr.^  ^^®  tenant,  or  enlarges  an  estate  already  in  him:  for  the  rent 

449.  Gilb.  on  being  an  annual  return  by  way  of  retribution  for  something  given, 

Rents,  26.  it 


(C)  Upon  what  Conveyance  a  Rent- Service  may  he  reserved,  1 1 

it  follows,  that  where  no  estate  passes  by  the  conveyance,  there 
ought  to  be  no  retribution  or  return.  Besides,  the  thing  given 
was  anciently  in  nature  of  a  pledge  for  the  rent,  and  therefore 
ought  to  be  such  that  the  giver  might  formerly  have  revested 
himself  in,  and  now  may  have  recourse  to  for  a  distress  upon  non- 
payment of  the  rent.  Hence  therefore  it  is,  that  if  the  disseisee 
releases  all  his  right  to  the  disseisor,  reserving  rent,  the  reser-r 
vation  is  void. 

So  it  is,  if  there  be  lord  and  tenant,  and  the  tenant  hold  of  id.  27.  Lit. 
his  lord  by  fealty  and  205.  rent,  and  the  lord  release  to  his  tenant,  §  438. 
or  confirm  liis  estate  in  the  tenancy,  yielding  to  him  a  hawk  or  P/^^'  f  ^^'  ^ 
rose  yearly ;  this  new  reservation  is  void,  because  there  is  no  Co.  55. 
estate  given  to  the  tenant,  for  which  he  should  make  that  new 
return  of  service  to  his  lord.     But  the  lord  upon  such  release  or 
confirmation  may  confirm  the  tenant's  estate  to  hold  by  less  ser- 
vices, as  in  this  case  by  fealty  and  5s.  rent,  because,  by  the  same 
reason  that  he  may  release  his  seignory,  he  may  likewise  abridge 
hunself  of  j)art  of  it. 

If  there  be  tenant  for  life,  and  he  in  reversion  release  to  him  in  Gilb.on  Rents 
tail,  reserving  rent,  the  reservation  is  good,  because  the  tenant's  27.  10  E.  4. 5. 
estate  is  enlarged  by  the  release,  and  therefore  the  rent  reserved  Co.  Lit.  195.  U 
ought  to  be  paid  in  return  for  the  inheritance  given,  and  the  lessor  "^^^J^  ' 
has  immediate  remedy  by  distress  for  recovery  of  it.     So,  upon 
a  surrender  by  deed,  rent  may  be  reserved. 

So,  if  the  lord  of  a  manor,  by  indenture  at  common  law,  re-   13  Co.  5S. 
leases  to  his   copyholder  in   fee,  to  him  and  his  heirs,  or  con-  Sainme*s  case, 
firms  such  lands  to  his  copyholder  and  his  heirs,  reserving  a  rent,  ^°'  ^'  ^^•^• 
this  reservation  is  good,   because  the  release  or  confirmation  y.  L^ciwToir'^^ 
enure  by  way  of  Jiiitler  le  estate,  to  pass  an  estate  at  common  law  4  Term  R.' 
to  him,  where  before  he  had  but  a  copyhold  or  customary  estate  ^45.  Doe  v. 
at  will.     But  upon  a  release  or  confirmation,  which  enures  by  Huntington, 
way  of  mitter  le  droits  no  rent  can  be  reserved ;  and  in  the  other        ^  *       '^ 
case,  though  the  reservation,  be  it  by  indenture  or  deed-poll,  be 
good,  yet,  without  clause  or  distress,  it  is  only  a  rent-seek. 

So,  upon  a  release  that  enures  by  v/ay  of  fnitter  le  estate,  as  Co.  Lit.  193. 
when  one  joint-tenant  releases  to  another,  a  rent  may  be  reserved.   Gilb.on  Rents, 
But  qiucre,  if  such  release  carries  the  fee-simple,  whether  such  ?^-    IK")  1^ 
rent  be  a  rent-service  {a),  inasmuch  as  the  releasee  being  in  from  |^  isnot     '' 
the  first  feoffor,  there  can  be  no  tenure  of  the  releasor  and  conse-  Bradsliaw 
<|uently  the  rent  must  be  seek,  unless  there  be  a  clause  of  distress  v.  Lawson, 
in  the  deed  of  release ;  for  so  it  is  in  the  case  of  a  feoffment  ^  ^  *:[''"  ^^• 
in  fee  since  the  statute  quia  emptores  tararum,  as  is  before  ob-  '*^''''' 
served. 

II  If  the  lord  of  a  manor   convey  a  customary  estate  to  the  Bradshaw 
tenant,  he  cannot  reserve  to  himself  the  ancient  services,  for  the  v.  Lawson, 
tenant,  bv  reason  of  the  statute  quia  emptores,  must  henceforth  443  ^'"  ^^* 
hold  of  the  superior  lord. 

Where  the  lord  of  a  customary  manor,  by  his  deed,  made  since  Doc  d.  Rcay 
the  statute  o(quia  emptores,  granted  to  his  customary  tenant,  who  v.  Iluiuington, 
then  held  by  liic  payment  of  certain  customary  rents,  and  other  **  l^^^st,  271. 
services,  that  in  consideration  of  a  sixty-one  penny  fine  (or  sixty- 
one 
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one  years*  rent),  lie,  the  lord,  ratified  and  cojifirmed  to  the  tenant 
and  liis  lieirs  all  his  customary  and  tenant-Hght  estate^  with  the 
appurtenance,  fcjr.  and  granted  that  the  tenant  and  his  heirs  should 
be  thereof/;Y«/,  acquitted,  exempted,  atid  discharged froiii  the  pay^ 
merits  of  all  re7its,  Jines,  heriots,  &c.,  dues,  aistoins,  savices,  and 
devia7ids,  at  any  time  thereafter  happening  to  become  due,  in 
respect  of  the  tenancy,  except  one  penny  yearly  rent;  and  also 
excepting  and  reseiving  suit  of  court,  vvitli  the  service  incident 
thereto,  and  saving  and  reserving  all  royalties,  escheats,  and  for- 
feitures, and  all  other  advantages  and  emoluments  belonging  to 
tlie  seignory,  so  as  not  to  prejudice  the  immunities  thereby  granted 
to  the  tenant ;  and  also  granted  to  cut  timber,  and  to  sell  or  lease, 
Sfc,  without  licence:  held,  that  such  confirmation  to  the  tenant  of 
his  customary  and  tenant-right  estate,  freed,  <^c,  from  all  rents 
and  services,  except,  cjc,  was  tantamount  to  a  release  of  those 
rents  and  services  not  specifically  excepted;  and  that  by  virtue 
thereof  the  customary  tenement  became  frank-fee,  or  held  in 
free  and  common  socage;  and  that  the  old  customary  estate, 
which  before  was  not  devisable,  was  extinguished,  and  became 
thereupon  devisable  by  the  statute  of  wills.  Such  customary 
estates,  whicii  are  peculiar  to  the  north  of  England,  are  not 
freehold,  but  seem  to  fall  under  the  same  general  consideration 
as  copyholds,  though  alienable  by  bargain  and  sale  and  admittance 
thereon,  and  not  holden  at  the  will  of  the  lord.jl 
a  Inst.  673.  At  common  law  no  rent  could  have  been  reserved  upon  a  bar- 

2  Co.  54.  gain  and  sale,  because  only  a  use  passed,  which  was  i\ot  any  estate 

Co.Lit.  144.  a.  jy  ^vhich  the  bargainor  could  have  recourse  for  a  distress ;  but 
Gilb. on  Rents'  "^^^  ^^3'  ^^'^  statute  27  H.  8.  c.  10.  the  possession  is  executed  to  the 
28.  use,  and  therefore  the  bargainor  may  now  have  recourse  to  the 

land  for  a  distress. 
2  Roll.  Abr.  There  can  be   no  rent  reserved  upon  any  conveyance  that 

449. ;  but  see  enures  by  way  of  extinguishment  of  the  estate  of  the  grantor, 
Allen,  57.  because  in  such  case  there  is  no  reversion  left  in  him  to  create  a 

29  2°Lev^'8o!  tenure  ;  and  therefore,  if  a  lessee  surrenders  his  estate,  reserving 
Raym.  222.  *  a  rent,  the  reservation  is  not  good.  But  this  case  })ut  by  llolle 
2  Mod.  174.  must,  it  seems,  be  understood  of  a  lease  for  life ;  for  such  a  reser- 
Winton  V.  vation  may  be  good  by  way  of  contract,  upon  a  surrender  of  a 
„Ji  \^1L  ta    lease  for  years;  lor  when  the  lessor  takes  an  assi(rnment  or  surrender 

anaLUtW.o64.  n      y  i  ->  I  1-  11  1 

Ld.  Raym.  82.  of  the  lessee  s  term,  he  agrees  to  lalie  it  under  such  a  yearly  rent; 
Sir  John  and  such  ngreement  or  contract  is  a  good  foundation  lor  an  action 

Brownlow  v.  ^f  jgj^t  jf  jj-  [j^  jjqj-  performed,  whether  the  agreement  be  by 
""^•^y-  deed  or  parol. 

g^jjl,  ^  II  So  also  where  the  assignee  of  a  term  entered  into  an  agreement 

Mapleback,       with  the  lessor  that  the  latter  should  have  the  premises  as  men- 

iTermR.441.;   tioned  in  the  lease,  and  should  pay  8/.  l().s-.  over  and  above  the 

and  see  ^^^^^  annually,  towards  the  good-will  already  paid  by  the  assignee; 

*  ^*    *       'it  was  lield,  that  the  agreement  operated  as  a  surrender  of  the 

term,  and  that  the  sum  of  8/.  105.  was  an  annual  payment  in 

gross,  which  might  be  recovered  in  assumpsit,  but  was  not  rent 

for  which  the  assignee  could  distrain. || 

Carth.  162.  So,  if  a  rent  be  reserved  upon  a  feoffment  in  fee,  tliough  the 

feoffor 


(D)  By  tehat  Words  a  Rent  may  he  reserved  or  created.  IS 

feoffor  hat!i  no  reversion,  yet  this  is  a  rent,  and  recoverable  by  the 
name  of  rent  upon  the  contract. 

[A  rent  cannot  be  reserved  on  a  fine  sur  cognisance  de  droit  Bro.  Abr.  tit. 
covie  ceo,  or  on  any  other  fine  which  is  executed  :  but,  if  an  estate  Fines,  p.  30. 
for  life  only  be  conveyed  by  the  fine,  the  cognisor  may  reserve  a  fiP*  *  ^^'  ^*^- 
rent  with  a  clause  of  distress.]  >    •  p-     • 

II  An  agreement  for  a  future  lease  at  a  rent  certain  is  not  a  Hegan  v. 
sufficient  reservation  of  rent,  and  will  not  constitute  a  demise :  Jolinson, 
and  where  a  party  is  let  into  possession  under  such  an  agreement,  1   ^j""^*  ^^^' 
the  lessor  cannot  distrain,  but  must  resort  to  his  action  for  use  Hunter 
and  occupation.il  5  Barn.  &  A. 


322. 


(D)  By  what  Words  a  Rent  may  be  reserved  or  created. 


A 


RENT-SERVICE  being  something  in  retribution  for  the  Co.  Lit.  47.  a. 

land  that  passes,  it  must  be  reserved  by  such  words  as  imply  Perk.  §  625. 

a  return  of  something  that  was  not  in  the  grantor  before,  in  lieu  o  u  i'/a?* 

of  the  land  given :  and  therefore  reddendo,  reservando,  solvcndo,  449     Gilb.on 

fuclendo,  inveniendo,  and  such  like,  are  proper  words  by  which  a  Rents,  50. 
rent  may  be  reserved. 

But,  if  a  muii  makes  a  lease  of  lands,  except  \1d,  or  prater  1  Id,  Perk.  §  639. 

rent,  these  are  no  good  reservations,  because  these  words  are  only  jp^t  that 

proper  to  reserve  to  the  lessor  part  of  something  in  being,  which  j^Jj.^^^^^'"^ 

would  otherwise  pass  by  the  lease.  times  the  force 
of  "  saving"  or  "  excepting,"  see  Co.  Lit.  143.  a.,  and  also  note  (l.)  ibid,'f  and  Vin.  Abr.  tit. 
Reservation.|l 

80  it  is,  if  a  man  makes  a  lease,  salvo  or  saving  20^.  rent,  this  2  Roll.  Abr. 
is  no  good  reservation,  because  there  can  be  no  saving  of  any  ^49. 
thing  not  in  being;  consequently,  a  rent-service  being  a  return 
of  something  not  in  the  lessor,  in  lieu  of  the  land  given,  cannot 
be  reserved  by  words,  that,  in  their  most  extended  signification, 
can  only  preserve  something  alread}'  in  esse. 

But,  if  there  be  lord  and  tenant  by  knight's  service,  and  the  Perk.  §  65o. 
tenant  make  a  gift  in  tail,  to  hold  by  a  penny  salvo  fori jiseco  ser- 
vitio,  that  is,  saving  to  the  tenant  such  service  by  which  he  held 
the  land  of  his  lord ;  this  is  good  to  make  the  donee  hold  by 
knight's  service ;  for  though  the  tenant  had  not  that  service  in 
himseUi  before  the  gift,  yet  it  was  a  service  in  being,  for  the 
tenant  was  obliged  to  do  it  to  his  lord ;  and  therefore  it  is  but 
reasonable  that  he  might  save  that  service  to  himself  which  he 
was  at  the  time  of  the  gift  obliged  to  perform  to  another. 

80  it  is,  if  there  be  lord,  mesne,  and  tenant,  and  the  mesne  2  Roll.  Abr. 
hold  by  knight's  service,  and  the  tenant  by  socage;  if  the  tenant  '*'*^- 
make  a  gift  in  tail  reserving  rent,  and  saving  the  knight's  service, 
the  douce  in  this  case  likewise  shall  hold  by  knight's  service; 
because  this  service  was  in  being  and  chargeable  upon  the  land 
at  the  time  of  the  gift,  though  the  tenant  was  not  obliged  to  it 
himself,  and  thercibre  may  be  reasonably  sayed  to  him  who  parts 
with  the  land  upon  which  it  was  belbre  chargeable :  and  the 
rather,  l)ecause  such  construction  is  most  beneficial  to  the  public, 
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Moor»  459. 
Cro.Ellz.  486. 
Harrington 
V.  Wise. 


Plow.  131. 
Cro.  Car.  207. 
Roll.  R.  80. 
Cro.  Jac.  398. 
2  Bulst.  281. 
Jon.  231. 
Hardr.  325. 
Co.  Lit.  47.  a. 
n.  7. 

(14th  edit.) 
jjBut  if  there 
be  reddendo 
rent,  and  the 
lessee  cove- 
nants to  pay 
two  capons, 
there  it  seems 
to  be  only 
covenant. 
Bnierton's  Ca. 


Hob.  172. 
5  Co.  54. 
Moor,  5  J . 
199.    II  1  An- 
ders. 173. 
3  Leon.  124. 
Gouldesb.  1 5.|| 
Kni^rht's  case. 
Gilb.  on 
Rents,  34. 


Dyer,  309. 
5  Co.  55. 
Moor,  98. 
Winter's  case. 


and  the  donee  not  injured ;  because  he  willingly  takes  it  under 
such  charge. 

By  articles  of  agreement  indented  between  A.  and  B.  it  is  co- 
venanted and  agreed,  that  A,  doth  let  BlacJcaoe  to  B.  for  five 
years  from  Michaclmos  following ;  provided  always,  that  B.  shall 
pay  at  Michaelmas  and  Lady-day  10/.  by  even  portions  yearly. 
This  proviso  is  a  good  reservation  of  the  rent;  for  as  the  words 
amounted  to  an  immediate  demise  of  the  lands,  so  the  rent, 
which  is  but  a  retribution  for  the  land,  ought  to  be  paid  immedi- 
ately ;  and  it  cannot  be  construed  to  be  a  sum  in  gross,  because 
by  the  words  of  the  articles  (which  being  indented  are  the  words 
of  both  the  parties)  it  is  to  be  paid  yearly. 

If  lands  be  leased  to  A.^  and  he  covenant  and  grant  to  render 
and  pay  for  the  said  lands  every  3'ear,  during  the  said  term,  to 
the  lessor,  his  heirs  and  assign.s,  10/.,-  this  amounts  to  a  reser- 
vation. So  it  is,  if  the  lessor  covenant  that  the  lessee  shall  hold 
and  enjoy  the  land,  and  the  lessee  in  considcratione  prcemissomm 
covenant  to  pay  to  the  lessor,  his  heirs  and  assigns,  an  annual 
rent  of  10/.  during  the  term:  for  here  the  rent  is  plainly  given 
as  a  retribution  for  the  land  which  the  lessee  holds ;  and  this 
being  by  indenture,  the  words  are  looked  upon  to  be  spoken  by 
both  parties,  and  these  may  reasonably  be  construed,  that  the 
lessor,  in  consideration  of  the  land  demised,  reserves  the  rent 
agreed  on  by  way  of  retribution  or  return  :  and  therefore  it  has 
been  adjudged,  that  such  rent  goes  with  the  reversion  to  the  heir; 
and  the  executor  of  the  lessor  shall  never  recover  it  by  way  of 
covenant. 
Hal.  MSS.  Co.  Lit.  47.  a.  note  (7).I1 

(E)  How  several  Rents  may  be  reserved  in  the  same 

Deed. 

XX ERE  the  difference  is  to  be  observed  between  a  rent  reserved 
entire  in  the  reddendum^  upon  a  demise  of  several  things  in 
the  same  lease  (for  there,  though  the  rent  be  after  apportioned 
to  the  particular  parcels  leased,  yet  the  reservation  shall  be  taken 
as  one  and  entire) ;  and  where  the  rent  is  not  at  first  reserved 
entire,  but  upon  the  reservation  is  several  and  apportioned  to 
the  several  things  demised.  For  instance,  if  a  lease  be  made  of 
several  houses,  rendering  the  annual  rent  of  5/.  at  the  two  usual 
feasts,  viz.  for  one  house  3/.,  for  another  IO5.,  and  for  the  rest  of 
the  houses  the  residue  of  the  said  rent  of  .5/.,  vvith  a  clause  of  re- 
entry into  all  the  houses  for  nonpayment  of  any  parcel  of  the 
rent ;  this  is  but  one  reservation  of  one  entire  rent ;  because  all 
the  houses  were  leased,  and  the  5/.  was  reserved  as  one  entire 
rent  for  them  all,  and  the  viz.  after  does  not  alter  the  nature  of 
the  reservation,  but  only  declares  the  value  of  each  house. 

But,  if  the  lease  had  been  of  three  houses,  rendering  for  one 
house  3/.,  for  another  20^.,  and  for  the  third  205.,  with  a  condition 
to  re-enter  in  all  for  the  nonpayment  of  any  parcel,  these  are 
three  several  reservations,  and  in  the  nature  of  three  distinct  de- 
mises, 


(E)  How  several  Rents  may  he  resented  in  the  same  Deed, 
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mises,  for  which  the  avowries  must  likewise  be  several ;  for  eacli 
house  in  this  case  is  only  chargeable  with  its  own  rent,  the  entire 
sum  not  being  at  first  reserved  out  of  all  the  houses  demised, 
and  afterwards  apportioned  to  the  several  houses,  according  to 
their  respective  value,  as  in  the  former  cases  ;  but  the  particular 
sums  are  at  first  reserved  out  of  the  several  houses  ;  and  there- 
fore the  nonpayment  of  the  rent  of  one  house  can  be  no  cause  of 
entry  into  another. 

So,  if  the  lord  had  reserved  out  of  one  house  Si,  during  five 
years,  and  205.  out  of  another  house  during  ten  years,  and  205. 
out  of  the  third  house  to  commence  ten  years  after,  these  are 
distinct  reservations  and  several  demises  ;  and  each  house  is  sub- 
ject to  a  distress  but  for  its  own  rent. 

Tenant  in  tail  demised  the  site  and  demesnes  of  a  manor 
which  had  accustomarily  been  let,  and  also  all  the  manor,  and 
all  lands  and  tenements  belonging  to  it ;  habendum  the  said  site 
and  demesnes,  and  also  the  said  manor  and  premises  for  twenty- 
one  years  ;  yielding  and  paying  for  the  said  site  and  demesnes  105. 
and  yielding  for  the  said  manor  and  premises  205.  This  was 
adjudged  a  good  lease  for  the  site  and  demesnes  which  had  been 
accustomarily  let;  but  for  the  other  parts  of  the  manor  not 
usually  let,  the  lease  was  void  * ;  and  the  whole  lease  was  not 
held  to  be  void,  because  that  these  were  several  reservations,  and 
so  in  nature  of  several  leases. 

If  a  lease  be  made  of  two  manors,  habendum  one  manor  for 
205.  and  the  other  manor  for  105.,  these  are  several  reservations, 
and  each  manor  is  charged  with  its  respective  rent. 

A,  made  a  lease  of  a  cellar  for  a  year,  and  if  at  the  end  of  the 
year  the  parties  should  agree  that  the  demise  should  continue, 
then  to  have  and  to  hold  the  same  for  three  years,  7'eddendo  i?ide 
anmtatim  durante  dicto  iermiJio  405.,  tliis  is  one  entire  reservation 
as  well  for  the  first  year  as  for  the  three  years ;  for  the  words 
dic/o  termhw  extend  to  both  terms  indifferently. 

And  as  tliere  may  be  several  reservations  in  the  same  lease  by 
the  words  of  the  parties,  so  there  may  be  by  act  of  law ;  as, 
where  a  lease  for  life  is  made  to  an  abbot  or  bishop  in  their  pub- 
lic capacities,  and  to  J.  S,  reserving  a  rent,  the  lessees  are  not 
joint-tenants  but  tenants  in  common ;  and  therefore  the  reservation 
of  the  rent  must  be  several,  and  the  reversion,  to  which  the  rent 
is  incident,  must  follow  the  nature  of  the  particular  estates  on 
which  it  depends,  and  therefore  must  be  several  too. 

So  it  is,  if  there  be  two  tenants  in  common,  and  they  make  a 
lease  for  life,  rendering  rent,  this  reservation  though  made  by 
joint  words  shall  follow  the  nature  of  the  reversion,  which  is 
several  in  the  lessors,  and  therefore  they  shall  be  put  to  their 
several  assises  if  they  be  disseised,  as  if  there  had  been  distinct 
reservations.  But,  if  the  reservation  had  been  of  a  horse  or  hawk, 
which  Is  not  in  its  nature  severable,  then  for  the  necessity  of  the 
case  the  law  admits  them  to  join  in  one  assise. 
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(F)  Of  the  Days  of  Payment. 

T^HESE  are  either  by  the  particular  appointment  of  the  par- 
ties in  the  deed,  or  by  appointment  of  law  in  defiiult  tliereof. 
And  here  it  is  regularly  true,  that  the  law  will  never  controul  the 
express  appointment  of  the  partie.s,  where  such  a})pointineut  will 
answer  their  intention ;  but,  though  there  be  piirticular  days  men- 
tioned in  the  deed  for  the  payment  of  the  rent,  yet,  if  the  manner 
of  such  appointment  will  not  fully  answer  the  design  of  the  con- 
tract, the  law  in  such  case  will  alter  ortranspo.se  ihe  words  of  the 
deed ;  because  it  is  the  great  end  of  the  law  to  execute  nil  con- 
tracts, however  unwarily  or  inartificinlly  framed,  according  to  the 
purport  and  true  intention  of  the  parties  upon  the  whole  deed. 
Thus  for  instance,  if  A,  makes  a  lease  to  /?,  the  6th  o^  Aiif^mt, 
rendering  yearly  the  rent  of  405.  at  the  two  feasts  of  the  year, 
7-72:.  at  Lady-day  and  Michael  ma  s,  by  equal  jiortions  ;  though  in 
this  case  by  the  appointment  of  the  pai'ties  Lady-day  be  the  first 
term  mentioned,  yet  the  first  payment  .shall  be  made  at  Michael- 
mas ensuing  the  date  of  the  lease;  for  without  such  {c)  transposi- 
tion the  intention  of  the  parties  could  never  be  fulfilled ;  because 
the  rent  is  reserved  annually,  and  the  lessor  would  lose  the  profits 
of  one  half-year,  if  the  rent  was  not  i)ayable  at  the  first  Michael- 
mas;  for  then  the  lessee  must  enjoy  the  land  from  the  date  of 
the  lease  to  the  first  Michaelmas,  v/ithout  paying  any  thing :  and 
so  likewise  from  the  last  Lady-day  of  the  term  to  the  expiration 
of  it;  because  though  the  lease  ended  in  Ja^nst,  yet  the  payment 
was  not  to  be  made  till  Michaelmas,  before  which  the  lease  ex^ 
pires. 

If  a  man  makes  a  lease  the  first  day  of  May,  reserving  rent 
payable  quarterly,  this  shall  be  intended  cjuarterly  from  the 
making  of  the  lease;  for  if  the  l)eginning  of  the  quarter  should 
be  construed  to  be  any  other  day  than  the  date  of  the  lease,  the 
lessor  would  lose  the  profits  of  his  land  for  some  time,  and,  con- 
sequently, not  have  a  quarterly  payment  during  the  continuance 
of  the  lease ;  [or  the  lessee  would  i)e  obliged  to  pay  a  quarter's 
rent  before  he  had  received  a  quarter's  profits  of  the  lands.] 

If  a  lease  be  made  for  years,  provided  that  the  lessee  shall 
pay  for  it  at  Michaelmas  and  Lady-day  10/.  by  even  portions 
during  the  term  :  though  this  rent  be  not  made  payable  yearly, 
yet  the  law  construes  it  to  be  so,  because  it  is  payable  at  the  two 
feasts  during  the  term  ;  and  then,  consequently,  it  must  be  paid 
yearly,  because,  if  there  be  an  omission  of  the  payments  any 
one  year  during  the  lease,  it  is  not  paid  at  the  two  feasts  during 
the  term. 

If  a  lease  for  years  be  made,  rendering  rent  at  the  four 
feasts,  without  saying  yearly,  yet  this  shall  be  construed  to  be 
yearly  during  the  term. 

So,  if  the  rent  had  been  payable  yearly,  without  saying  during 
the  term,  yet  the  payment  must  be  made  every  year  during  the 
continuance  of  the  lease. 

A  lease  reserving  rentpo  quolibet  anno  is  all  one  as  if  it  had 

been 
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been  made  payable  annually,  and  then  it  is  to  be  paid  at  the  end 
of  every  year. 

A  {a)  rent  generally  reserved  is  payable  at  the  end  of  the  year,  (a)  Latch,  264. 
but  (b)  if  rent  be  reserved  anmiatim  dwajite  tcrmino  prcedicto,  C^)  ^  15«lst. 
the  first  payment  to  begin  two  years  after,  this  controls  the  words  '^'^^' 
of  reservation.     So  (c),  if  a  rent  is  made  payable  yearly,  during  (c)Lit.Rep.6i. 
the  time  the  lessee  shall  enjoy  the  land,  the  lessor  cannot  demand  ^^^^'  ^^' 
this  rent  half-yearly,  but  must  wait  to  the  end  of  the  year. 

If  a  man  grants  a  rent  of  10/.  to  another,  payable  at  the  two   2  Roll.  Abr. 
usual  feasts  of  the  year,  this  shall  be  intended  by  equal  portions,   ^50.  Nov,  18. 
though  it  be  not  so  mentioned  in  the  deed  ;  because  where  there 
are  two  several  days  appointed  for  the  payment,  it  is  the  most  equal 
construction  that  a  moiety  of  the  rent  shall  be  paid  at  each  day. 

And  if  a  lease  be  made,  rendering   rent  at   the  two  usual   2  Roll.  Abr. 
feasts  in  the  years  without  specifying  what  feasts  in  certain,  the  450.    2  And. 
law  construes  such  payments  to  be  at  Michaelmas  awii  Lady-day,   ^^^* 
because  these  are  the  usual  days  appointed  in  contracts  of  this 
nature  for  such  payments. 

Lessee  for  life  made  a  lease  for  twenty  years,  if  he  so  long   10  Co.  127. 
lived,  reserving  yearly,  during  the  term,  100/.  at  Michacbnas  and  Clun's  case. 
Lady-day  by  equal  portions,  or  within  thirteen  weeks  after  every   z^'  ^'  ^^^* 
of  the  said  feasts.     If  the  lessor  dies  after  Michacbnas  and  within  eHz.  580.565. 
the  thirteen  weeks,  there  is  no  rent  due  for  the  last  half-year,  575.    4  Leon, 
because  the  lessee  has  election  in  this  case  either  to  pay  the  rent  ^^''' 
at  Michaelmas,  or  at  any  time  during  the  thirteen  weeks;  and  if  it  ||(cf)lfthelessee 
be  not  paid  at  Michaelmas  (d),  it  is  then  the  same  as  if  the  rent  pay  his  rent 
had   been  made  payable  thirteen  weeks  after  Michaelmas  only;   before  the  day, 
and,  consequently,   the  lessor  dying,   and  the  lease  thereby  de-  *^  'J  ^^'""^^''^ 
termining  before  the  rent  became  due,  the  lessee  shall  not  be  f"cto"v  ^^  ^^' 
obliged  to  make  any  return  or  retribution  for  a  thing  he  has  not   10  Coke,  127, 
enjoyed  to  the  day  he  was  to  make  the  retribution.  \e)  h-    Therefore, 

if  there  be  a 
coodition  of  re-entry  for  nonpayment  of  the  rent,  rent  paid  before  the  day  will  not  save 
the  condition,  if  on  demand  it  be  not  paid  at  the  day,  Cro.  Eliz.  15.  But  it  seems  such  pay- 
ment would  in  equity  be  deemed  satisfactory.  Rockingham  v.  Penrice,  as  reported  by  Mr. 
Swanston  in  his  note  to  Ex  parte  Smyth,  1  Swanst.  346.||  {e)  At  the  death  of  tenant  for  life  a 
proportionable  part  of  the  rent  shall  be  paid  to  the  executors.  1 1  G.  2.  c.  19.  §  15.  ^Vide  post 
p.  27.11 

But,  if  tenant  in  fee  makes  a  lease  for  years  to  begin  at  Mi-  (^Yq^  Jj^j.  227. 
charlmas,  rendering  100/.  per  annum  at  Michaelmas  and  Lady-  23.3.  Yelv.  167. 
day,  or  within  ten  days  after  every  feast;  it  seems,  by  the  better  Brownl.  105. 
opinion,  that  the  rent  is  due  the  last  Michaelmas-day  of  the 
term,  without  any  regard  to  tiie  ten  days ;  for  the  reservation 
being  annually  at  the  two  feasts,  or  within  ten  days,  it  shall  be 
construed  at  the  end  of  every  ten  days  during  the  term,  as  most 
agreeable  to  the  design  of  the  contract ;  and  therefore  the  law 
rejects  the  ten  days  aHer  the  last  feast,  because  the  term  ending 
at  Michaelmas,  there  cannot  be  ten  days  after  it  during  the  term 
for  payment  of  the  rent.  And  this  construction  is  the  more  rea- 
sonable, because  to  give  the  lessee  his  election  to  make  the  last 
payment  eitiier  at  Michaelmas  or  withiii  the  ten  days,  as  in  the 
former  case,  were  to  put  it  in  his  iK)wcr  to  avoid  the  pavmcnt  of 

Vol.  VII.  C  the 


2  I3ro\vnl.220. 
Dulst.  1.  Bar- 
wick  V.  Foster, 


18  RENT. 

the  last  half-year's  rent ;  for  if  it  were  construed  not  to  be  due 
till  the  end  of  the  ten  days,  the  lessor  could  never  oblige  him  to 
pay  it,  because  then  the  term  would  be  ended  before  the  rent  be- 
came due ;  but  the  addition  of  the  ten  days  was  only  to  enlarge 
the  timeof  payment,  not  to  prevent  the  payment,  or  to  remit  any 
part  of  the  rents. 
M.27Car.2.in       Debt  upon  an  obligation,  condition  that  whereas  the  plaintiff 
3.  R.  Biggon  had  demised  to  the  defendant  all  the  tithes  of  TV.,   which  if  the 
^•^•j^^'g®'         defendant  shall  peaceably  enjoy  from  20th  Fehriianj  1661,  usque  or 
3  ^  .  5o4.       ^^^^ji  -^ichaclmas  1668,  the  said  defendant  paying  every  half-year 
the  sum  of  30/.,  viz.  on  the  29th  day  of  September  and  Lady-day, 
or  twenty-one  days  after  each  feast  during  the  term,   that  then, 
Sfc.  and   breach   was  assigned  in   nonpayment   of  the   rent  at 
Michaebnas   1668,    to    which    the   defendant   demurs,    because 
the  enjoyment  being  to  be  usque  or  until  Michaelmas  1668,  this 
excludes  Michaelmas-day ;    and   so  the  term    is    ended    before 
Michaelmas  1668,  and  then  no  rent  can  be  due  at  Michaelmas. 
But  the  court  were  clearly  of  opinion,  that  Michaelmas-day  in  this 
case  was  to  be  taken  inclusively ;  and  Hale  cited  the   Earl  of 
Northumberland^ a    case,    who    declared    on    a   demise    at    will, 
rendering  rent  at  Michaelmas  and  Lady-day,  and  declared  that 
the  defendant  enjoyed  the  land  usque  festum  Saiicti  Michaelis, 
and  demanded  rent  due  at  Michaelmas ;  and  there  it  was  moved 
that  u^que  festum  excludes  the  feast;  and  therefore  the  will  being 
determined    before   the   feast,    the   rent  was   not  due :    but   it 
ii(^)  '^^^^  *.^®    was  there  ruled  that  usque  included  the   day.  [a)      And  they 
mavbecon-      ^^^^'  ^^^^  agreements  were  not  to  have  such  constructions    as 
Btrued  exclu-     pleadings,  but  to  be  taken  according  to  the  intent  of  the  parties, 
sive  or  inclii-     and  being  usque  such  a  day,  the  day  ought  to  be  commenced  be- 
^^^^  ??  ^y^.  ^.^y  fore  the  time  is  come.     And  they  agreed  that  the  reservation 
aDplied  ac-       during  the  term  goes  to  both  feasts,  viz.  20th  Februaiy  1661,  and 
cording' to  the    Michaelmas  1668,  and  that  the  word  usqzie  shall  be  taken  inclu- 
context,  sively  :  for  without  such  construction  no  rent  would  be  then  due, 

see  Rex  v.  because  the  term  would  be  ended  before  Michaelmas ;  and  they 
5  East  244.11  I'^lied  upon  the  case  in  {b)  Leon,  and  though  there  be  election 
(6)3Leon.2ii.  given  to  pay  on  the  said  days,  or  twenty-one  days  after,  yet  this 
{c)  Cro.  Eliz.  is  not  material  when  the  last  feast  comes,  for  then  it  was  abso- 
T?*hi^^^^*  '^'  l^^^^y  ^"^  ^"  ^^^^  ^^y »  ^^^  though  (c)  Cro.  Eliz.  and  Yelv.  seem 
Fisher.  contrary,  yet  they  were  not  regarded,   for  otherwise  the  lessor 

would  lose  the  last  quarter. 
3  Ld.  Ilaym.  In  debt  for  rent  the  plaintiff  declared  on  a  demise,  bearing 

819.  Salk.  (]ate  the  25th  ^?/^.  1 1  W.  3.  for  seven  years  from  the  24th  Ju7ie  be- 
7^M  ^1  ^r  ^^'^'  P*'^y^"g  quarterly  at  the  four  most  usual  feasts  in  the  year,  or 
Tomkynsv.  within  twenty-one  days  after  each  of  the  said  feasts,  ||to  wit, 
Pinsent.  Michaelmas,  St.  lliomas,  Lady-day,  and  Midsummer,  ||  S/.  1 05.  ,• 

the  first  payment  to  be  made  at  Michaelmas  next  ensuing  the  de- 
mise, <Sc;  and  further  declared  that  14/.  of  the  said  rent  was  in 
arrear  for  one  year  ended  the  24th  December,  1 3  W.  3. ;  for  which, 
Sfc.  to  which  the  defendant  demurred ;  and  it  was  objected,  that 
the  year  did  not  end  the  24th  December,  but  at  St.  Thomas's  day, 
according  to  the  reddendum,  which  is  21st  December;  which  the 

court 
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court  admitted,  and  held,  that  where  special  days  of  payment  are 
limited  by  the  reddendtim,  the  rent  must  be  computed  according 
to  the  reddendum^  and  not  according  to  the  habendum;  and  that 
the  computation  of  the  rent,  according  to  the  habendum^  is  only 
when  the  reddendum  is  general,  viz,  yielding  and  paying  quarterly 
so  much  rent. 

II  If  the  rent  be  payable  at  Easter^  and  the  tenant  pays  the  loCo.  R. 
rent  in  the  morning  of  that  day,  and  the  lessor  dies  at  two  hours  I27.b.  (rt')Tho 
before  noon  of  the  same  day,  this  payment  is  voluntary;  and  jf^^*^    jf 
yet  it  is  a  good  satisfaction  against  the  heir,  [a)  y^  Pennce 

appears  conird,  as  reported  in  1  P.  Will.  177.  Salk.  578.;  but  it  seems  from  Mr.  Swanston*s 
note,  Ex  parte  Smyth,  1  Swanst.  546.  that  the  rent  in  that  case  was  paid  not  on  but  before  the 
day  of  payment. 

Rent,  it  seems,  should  be  tendered  at  such  a  period  before  sun-  Tinckler 

«et  as  leaves  sufficient  time  for  counting  the  money.  Y'rA'^^"!^^^* 

*=»  •'  4  Taunt.  549. 

1  Swanst.  345.  note. 

Where  a  declaration  in  covenant  for  rent  alleged,  that  on  the  Henniker 
■24th  Ju7ie  1824«,  a  large  sum  of  money,  to  wit,  21/.  155.,  of  the  v.  Turner, 
rent  for  three  quarters  of  a  year  of  the  term  then  elapsed  laecame  ^  J^^"-  ^  C* 
due,  this  was  held  well ;  for  though  strictly  the  three  quarters  rent 
did  not  become  due  till  the  last  moment  of  the  24;th  June,  yet  it 
must  be  taken  to  have  accrued  for  the  three  quarters  immediately 
preceding. 

Reservation  of  51.  per  acre,  during  the  last  twenty  years  of  a  Bush  v. 
term,  for  every  acre  of  meadow  thereby  demised  which  the  ten-  Stephenson, 
ant  should  plough  or  convert  into  tillage  during  the  said  last  ^  ^*""**  '*^^- 
twenty  years  of  the  term,  and  so  after  that  rate  for  any  greater  or 
less  quantity  than  an  acre,  or  less  time  than  a  year.     The  rent  is 
due  in  the  last  twenty  years  if  the  land  is  then  ploughed,  whether 
it  was  first  ploughed  within  the  last  twenty  years  or  before ;  and 
the  rent  continues  payable  during  the  last  twenty  years,  though 
the  land  be  again  laid  down  to  permanent  grass.  || 

(G)  To  whom  Rents  may  be  reserved  or  granted. 

IJERE  Littlcton*s  text  is  to  be  laid  down  as  a  sure  rule,  that  Gilb.  on  Rents, 

no  rent  (which  is  properly  said  a  rent)  may  be  reserved  54.  Lit.  §346. 

upon  any  feoffment,  gift,  or  lease,  but  only  to  the  feoffor,  donor,  r?*  ^    it/uf 

lessor,  or  to  their  heirs,  and  in  no  manner  may  it  be  reserved  to  ^  father  seized 

any  stranger.     And  the  reason  of  the  rule  is,  because  the  rent  is  in  fee,  leases, 

Something  paid  by  way  of  retribution  for  the  land,  and  therefore  rendering  rent 

can  only  be  made  to  him  from  whom  the  land  passes.     Besides,  .^^  "'.^,^Sl"'  ^^, 
,  ^       .  ,   V  1 -1  •     1  .  -1.1      1         IS  void,  for  the 

the  reservation  to  a  stranger  [a)  was  prohibited  to  avoid  tlie  dan"  g^^  Calces  as 

ger  of  maintenance;  for   if  that  was  allowable,    persons   might  a  purchaser, 
make  reservations  to  powerful  men,  who  might  extort  more  from  a"^  '*  y*^**  a 
the  tenant  than  was  originally  contracted  for.  sh'^^ukTbc  to 

the  heir  of  lessor.  Hob.  130. ;  and  see  further,  as  to  reservations,  Lord  Nottingham^  MSS.  Co, 
Lit.  213.  b.  note  (1).1| 

Hence  it  is,  that  the  king  has  been  excepted  out  of  the  rule,  Mod.  162. 
and  allowed  to  make  the  reservation  of  the  rent  to  a  stranger,  Co.  Lit.  U5. 

C  2  because 
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2  Roll.  Abr.  because  there  could  be  no  danger  of  maintenance  in  this  case, 
447.  there  being  no  person  so  great  and  powerful  in  the  kingdom  as 

the  king  himself,  who  parted  with  the  land. 
Ld.  Raym.  36.  ^"^  where  the  king  made  a  lease  of  a  house  belonging  to  his 
housekeeper  of  Whitehall,  reserving  a  rent  to  the  liousekeeper 
for  the  time  being ;  though  in  this  case  it  was  admitted  that  tlie 
king  might  reserve  rent  to  a  stranger,  yet  it  being  here  made 
to  an  officer  who  was  removable  at  will,  the  reservation  was 
held  ill. 
Lit.  $345.  If  A.  enfeoff*  B.  upon  condition  that  B.  and  his  heirs  shall 

render  to  C  and  his  lieirs  a  yearly  rent  of  lO.v.,  and  if  he  fail  of 
payment,  that  it  shall  be  lawful  for  A.  and  his  heirs  to  re-enter ; 
this  is  not  in  nature  of  any  sort  of  rent,  but  a  sum  in  gross, 
which  the  feoffee  is  obliged  to  pay,  to  prevent  the  re-entry  of  the 
feoffor;  for  at  common  law,  before  the  statute  of  quia  cmptorcs, 
it  could  not  be  good  as  a  rent-service,  because  notliing  })assed 
from  C.  for  which  a  retribution  ought  to  be  made ;  nor  can  it  be 
good  by  way  of  rent-charge,  because  C  hath  no  remedy  given 
him  by  the  deed  to  charge  the  land  with  it,  or  otherwise  to  re- 
cover it;  nor  is  it  a  rent-seek,  because  though  it  should  be  once 
paid  to  C,  and  he  thereby  iiave  seisin  of  it,  yet  he  shall  never 
have  an  assise  for  the  recovery  of  it,  because  the  penalty  by  the 
deed  is  a  re-entry  to  H.  and  his  heirs,  which  for  ever  deter- 
mines it. 
Co.  Lit.  213.  But,  if  A.  and  C,  in  this  case  had  joined  in  a  feoffinent  of  the 

land  by  deed,  reserving  rent  to  them  both  and  to  their  heirs, 
and  the  feoffee  had  granted  that  it  should  be  lawful  for  them  and 
their  heirs  to  distrain  for  the  rent,  this  had  been  a  good  grant  of 
a  rent-charge  to  them  both,  because  C.  being  party  to  the  deed 
has  a  remedy  by  distress  for  the  recovery  of  it ;  and  when  the 
feoffee  empowers  C.  to  distrain  on  the  land,  such  grant  always 
supposes  that  the  distress,  which  is  in  nature  of  a  pledge,  shall 
remain  in  the  person's  hands  to  whom  it  is  given,  till  it  be 
redeemed  by  the  payment  of  the  thing  for  which  it  was  originally 
taken. 
Cro.  Car.  288.  But,  where  the  husband,  possessed  of  a  term  for  years  in  his 
Jon.  308.  own  right,  joins  with  his  wife  in  an  assignment  of  the  term  («), 

^  i^.^'^'i  reserving  rent  to  him  and  his  wife,  and  the  survivor  of  them,  if 
V.  Inman  ^^^^7  '^^^''^^^  ^^  ^^"&  ^^^^  '  *^"^^  ^^  ^^^  ^'^"'^  ^^  arrear,  that  it  shall  be 

2  Saund.  360.  lawful  for  them  and  the  survivor  of  them,  and  for  the  assigns  of 
11(a)  1  hiswould  the  survivor,  to  re-enter,  but  the  wife  neither  sealed  nor  delivered 
not  be  a  good  ^j^g  j^gj] .  ^\^^^  ^^^t  determined  by  the  death  of  the  husband,  for 
a  rent-service  ^^  could  be  no  good  reservation  to  the  wife,  because  she  had  no 
by  reason  of '  interest  in  the  land  to  part  with,  and  therefore  could  have  no 
the  whole  rent-service  reserved  to  her  by  way  of  retribution  for  a  thing  she 

term  being  never  had  in  her  to  part  with  ;  nor  can  this  amount  to  a  grant  of 
no'reversion      ^  rent-charge  to  her,  as  in  the  former  case  of  the  feoffment  it  did 

left.    V.    to  C,  because  here  the  wife,  having  never  sealed  and  delivered 

Cooper,  the  deed,  could  be  no  party  to  it ;  and  there  does  not  appear  to 

2\yils.  R.S75.  j^jjyg  ijgg,^  ^^y  clause  of  distress  limited  to  the  wife  by  this  deed, 
Mapleback,  ^^  there  was  to  C.  by  the  deed  of  feoffinent,  and  consequently  it 
lTermR.441.  could 
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could  not  be  good  as  a  charge  upon  the  land.     Nor  is  it  good  as  Parminter 
a  rent-seek  in  her,  because  issuing  out  of  the  term  for  years  it  v.  Webber, 
must,  in  its  nature,  be  a  chattel  interest,  for  which  no  assise  lies,  ^  ^  ^^'   ^    11 
which  is  the  only  remedy  after  seisin  for  the  recovery  of  the  rent- 
seek.     Nor  could  the  executor  of  the  husband  be  entitled  to  the 
rent,  though  it  was  limited  to  them  and  the  survivor  of  them,  and 
the  assigns  of  the  survivor,  during  the  term,  because  the  reserv- 
ation to  the  wife  was  evidently  intended  to  create  an  interest  and 
right  in  her  to  the  rent,  and  therefore  shall  not  be  taken  as  words 
of  limitation  against  the  original  design  of  them. 

If  a  man  makes  a  lease  for  years,  reserving  rent  to  his  heirs,  ijob.  130. 
or  makes  a  lease  to  commence  after  his  own  death,  reserving  rent,  2  Roll.  Abr. 
this  is  a  rent-service  arising  in  the  heir,  not  by  way  of  new  pur-  '^^J-    ^^i'- 
chase  of  such  rent,  but  as  incident  to  the  reversion  descending  ?,^  Lit ^99  h 
to  the  heir,  and  therefore  may  be  released  by  the  ancestor  during  213.  a. 
his  life,  which  it  could  not  be  if  it  were  a  new  purchase  in  the  Hard.  90.  95. 
heir.     And  so  it  is,  if  the  rent  were  reserved  upon  a  lease  for  life 
or  gift  in  tail.     The  reason  is,  because  the  reversion  descends 
from  the  ancestor  to  such  heir,  and  the  rent-service  is  incident  to 
such  reversion,  and  this  may  as  well  be  as  a  man  that  hath  an 
estate  in  land  may  grant  such  original  charges. 

But,  if  the  reservation  had  been  made  to  his  son,  though  he  Hob.  150^ 
liappened  afterwards  to  be  heir,  such  reservation  is  void ;  for  it  ^n^n^Ai'^^^**' 
cannot  be  good  by  way  of  rent-service,  because  the  son  has  not  447   2  Sand. 
the  reversion  to  which  the  rent  is  incident  at  the  time  of  the  lease  .370. 
made ;  and  if  the  son  dies  before  the  rent  commences,  it  may  go 
to  a  dilFerent  person  than  the  reversion,  which  belongs  to  the  heir 
of  the  father;  and  such  reservation  cannot  be  good  by  way  of 
new  grant,  because  the  word  resei'vation  will  not  import  a  new 
grant,  unless  it  be  made  to  the  person  from  whom  such  interest 
moves. 

If  an  original  grant  be  made  of  a  rent,  to  commence  after  the  Bro.  title 
death  oft/.  S.,  this  is  good ;  for  this  is  not  like  the  case  of  lands,  Grant,  86. 
where  the  livery  must  carry  the  freehold  immediately,  and  where  p.^'  '^'^' 
the  abeyance,  or  want  ot  distinguishing  where  the  freehold  is,  may  ^.^x^.  29. 
he  of  prejudice  to  the  rights  of  others;  for  if  the  freehold  was  to  2  Vent.  204. 
be  granted  infutitro,  a  man  that  had  brought  his  prcccipe  against 
the  grantor,  after  he  had  proceeded  in  it  a  considerable  time, 
might  liave  his  writ  abated  by  the  freehold's  vesting  in  a  stranger, 
by  reason  of  a  conveyance  made  by  the  grantor  before  the  writ 
brought ;  but  the  grant  of  a  rent  de  novo  is  not  attended  with  this 
inconvenience,  for  no  man  can  have  a  precedent  right  to  a  thing 
which  is  originally  created  by  the  grant  itself.    Yet  qiupre  at  what 
distance  of  time  such  charges  may  be  allowed  to  commence,  whe- 
tlier  it  must  not  be  after  the  lives  of  the  persons  i?t  esse  ?  for  if 
they  be  indefinite,  they  seem  to  tend  to  a  perpetuity. 

But  a  rent  in  esse,  or  already  created,  cannot  be  granted  to  Bro.  title 
commence  after  the  death  of  J.  S.,  because  to  sucii  rents  there  Grant,  86. 
may  be  precedent  titles,  and  therefore  such  grants  are  not  good;  ^^^' 

for  such  freeholds,  by  thus  being  split  and  severed,  do  hide  the 
person  in  whom  the  right  is,  and  therefore  tlie  party  that  lias  right 

C  3  '  will 
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will  not  be  able  to  discern  against  whom  to  bring  his  prceciper 
for  the  recovery  of  it. 
Cro.  Car.  £07.       If  A.  covenants  and  grants  with  B,  that  he  shall  have  and  en- 
Drake  v.  joy  Blackacre  for  six  years,  and  B,  covenants  to  pay  A.,  his  heirs*, 
"°  •''  executors,  and  administrators,  an  annual  rent  during  the  term ; 
this,  being  a  good  reservation  of  a  rent,  shall,  upon  the  death  of 
A.f  be  paid  to  his  heir  who  has  the  reversion,  as  a  retribution  for 
the  profits  of  the  land  which  he  cannot  enjoy  during  the  term ; 
and  the  executors  of  A,  shall  never  have  any  thing  by  virtue  of 
the  covenant,  though  it  is  in  express  words  granted  to  A,  and 
his  executors. 
Co.  Lit.  47.  ^^  ^^  ^'  ™^^cs  a  lease,  reserving  rent  to  him  and  his  executors 
2  Roll.  Abr.      and  assigns,  and  dies,  this  rent  is  determined,  for  the  executors 
450.                 cannot  have  it  for  the  former  reason,  being  strangers  to  the  rever- 
sion, which  is  an  inheritance ;  and  therefore,  being  never  to  enjoy 
the  profits  of  the  land  after  the  expiration  of  the  term,  can  never 
have  a  right  to  a  retribution  or  compensation  for  them. 
Mo.  51.  Eyre's       ^^^  bishop  leases  for  years,  reserving  vent,  proviso  qtiod  tem» 
case.  Dyer,      pore  vacationis  dicti  episcopatus  redditus  prccdict.  seaindum  ratam 
221.                 temporis  solvetur  capitulo  ecdesicc  cathedrnlis  dicti  episcopatthy  with 
a  clause  of  re-entry  to  the  successor  for  nonpayment  of  rent  to 
the  chapter,  this  is  a  void  proviso ;  for  the  chapter  being  never 
to  come  into  the  succession  of  the  land  belonging  to  the  see,  can 
have  no  right  to  a  return  of  service  from  the  lessee. 
2  Roll.  Abr.           i^  there  be  two  joint-tenants,  and  they  make  a  lease  by  parol 
447.  Co.  Lit.     or  deed-poll,  reserving  rent  to  one  only,  yet  it  shall  enure  to 
47  Vent.  161.  both;  but,  if  the  lease  had  been  by  deed  indented,  the  reserv- 
ation should  have  been  good  to  him  only  to  whom  it  was  made, 
and  the  other  should  have  taken  nothing.    The  reason  of  the 
difference  is  this, — where  the  lease  is  by  deed-poll  or  parol,  the 
rent  shall  follow  the  reversion,  which  is  jointly  in  both  lessors; 
and  the  rather,  because  the  rent  being  something  in  retribution 
for  the  land  given,  the  joint-tenant  to  whom  it  is  reserved  ought 
to  be  seised  of  it  in  the  same  manner  he  was  of  the  land  demised, 
which  was  equally  for  the  benefit  of  his  companion  as  himself; 
but,  where  the  lease  is  by  deed  indented,  they  are  estopped  to 
claim  the  rent  in  any  other  manner  than  it  is  reserved  by  the 
deed,  because  the  indenture  is  the  deed  of  each  party,  and  no 
man  shall  be  allowed  to  recede  from  or  vary  his  own  solemn  act, 

(H)  Of  the  Continuance  of  the  Rent,  and  to  whom 
to  be  paid ;  and  herein  of  the  distinct  Interests 
of  the  Heir  and  Executor  of  the  Lessor. 

Co.  Lit.  47.  a.    JJERE,  first,  is  observable  the  difference  between  a  general 
2  Roll.  Abr.  reservation,  without   mentioning   any  person    in   certain  to 

46^H^"d^95'^'  whom  the  rent  shall  be  paid,  and  a  particular  reservation  to  the 
lessor,  without  mentioning  any  other  person  to  whom  it  shall  be 
paid.  For  where  the  reservation  is  general,  the  rent  shall  be 
carried  over  to  the  person  who  should  have  succeeded  to  the 
estate,  if  no  lease  had  been  made;   but  where  the  reservation  is 

particular. 
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particular,  as   to    the  lessor,   without  going  further,  there   the  |l(a;  But  though 
rent  shall  determine  with  his  death,  though  the  lease,  upon  which  thiswastheopi- 
it  is  reserved,  be  still  continuing :   as,  if  A,  makes  a  lease  for  j,^  ^o'e.A\v!^4. 
years,  reserving  a  certain  rent,  without  saying  to  the  lessor  or  Jiis  1 8  b.  (and  bo  it 
heirs,  yet  this  general  reservation  shall  carry  the  rent  not  only  to  t>3cr,  45.  a. 
the  lessor,  but  even  to  his  heirs  that  succeed  in  the  reversion,  ^^^  ^°;  ^^* 
because  the  rent  is  reserved  as  a  retribution  or  compensation  for  n'^tonm  the 
the  land  demised,  and  therefore  ought,  from  the  nature  of  the  above  book 
contract,  to  be  of  equal  duration  with  the  demise.     But  if  ^.  had  was  of  a  dif- 
made  a  lease,  reserving  a  certain  rent  to  himself,  he  has  thereby    !^^*:  ?]"«?"* 
determined  how  long  the  reservation  shall  continue,  and  there-  « \^^  \q^^  ^q  ^ 
fore  it  shall  never  be  cai'ried  further  than  the  period  of  time  the  '' mai^for  term 
lessor  himself  has  fixed  it.  ia)  "  of  years,  ren- 

"deringrent^o 
•*  me,  without  saying,  anrf  to  mt/ heirs  ;  yet,  if  I  die  within  the  term,  my  heir  shall  have  the  rent, 
**  for  it  is  annexed  to  the  reversion  which  is  descended  to  ivy  heir  ^*  which  seems  a  very  sound  reason. 
And  as  to  the  distinction  that  where  the  reservation  is  general,  not  saying  to  whom,  the  rent  goes 
to  the  heir,  but  where  it  is  to  the  lessor,  or  the  lessor  and  his  assigns,  or  the  lessor  and  his 
executors,  it  determines  by  the  lessor's  death,  fViUoughbj/  and  Jennet/  Js.  said,  "  it  was  a 
**  narrow  difference"  which  was  adopted  by  Joms  J.  in  Sury  v.  Brown,  Latch,  101.;  however, 
where  the  words  "  during  the  term  "  are  omitted,  this  distinction  seems  established.  Bland  v. 
Inman,  Sir  \V.  Jones,  508.  where  the  cases  are  collected.  But  where  these  w  ords  "  during  the 
"  term  **  are  inserted,  it  is  settled  the  rent  will  be  continued  during  the  whole  term.  Sachevercll 
V.  Frogate,  2Saund.  R.  307.;  and  see  id.  507.  b.  notes  (2}  (s),  (5th  ed.)l| 

So,  if  a  lease  had  been  made  by  A,,  yielding  and  paying  to  12  Co.  55. 
him  and  his  assigns  yearly  the  rent  of  10s. ;   this  rent  shall  like-  Latch,  274. 
wise  determine  by  his  death,  and  his  heirs  shall  never  have  it,  ^  *  ^}^'  ^^' 
because  there  are  no  words  to  carry  it  to  the  heir  who  is  to  have  the  Vent.  ig2. 
reversion ;  and  the  lessor  having  expressly  limited  it  to  himself,  has  2  Lev.  1  j. 
thereby  determined  it  to  his  own  life,  for  his  assigns  cannot  have  Mod.  21 6. 
it  longer  than  the  lessor  himself  should  have  had  it;  and  these  P^»^-  2  Will. 
words,  his  assigns,  cannot  enlarge  the  reservation;  for  if  he  had  2^5"  and^  "* 
assigned  over  the  reversion,  the  rent  by  his  own  death  had  deter-  n'ote'above.|| 
mined ;  seciis,  if  he  had  reserved  it  during  the  term. 

So,  if  the  reservation  had  been  made  to  the  lessor  and  his  2RolI.Abr.450. 
executors,  or  to  him,  his  executors  and  assigns  ;  in  these  cases,  the  ^o.  Lit.  47. 
rent  determines  with  the  life  of  the  lessor,  because  the  executor 
cannot  take  the  rent ;  for  that  if  it  be  continued  beyond  the  life  of 
tlie  lessor,  it  must  be  carried  over  to  him  who  is  to  succeed  in  the 
estate,  and  that  is  the  heir  at  law ;  but  the  heir  cannot  take  in  these 
cases,  because  there  are  no  words  in  the  deed  to  carry  it  to  him. 

If  yf.  makes  a  lease,  reserving  rent  to  him  or  his  heirs,  this  is  Co.  Lit.  214. 
a  good  reservation  during  the  life  of  ^.,  but  void  as  to  his  heirs  (d),  5Co.ii2.Vent. 
because  the  reservation  being  to  him  or  his  heirs  in  the  disjunctive,  }wi\'n     . 
both  cannot  take  it ;  and  the  word  hei?s  cannot  be  words  of  limit-  jlojj  jf  ^et 
ation,  because  if  they  are  to  take  at  all  they  must  take  origin-  served  "during 
ally ;  for  if  the  rent  vests  in  the  lessor,  it  cannot  afterwards  go  to  "  the  term," 
the  heirs,  for  that  would  be  contrary  to  the  words  of  the  reserv-  ^^^'  ***'M 
ntion,  which  limited  the  rent  either  to  tlie  lessor  or  his  heirs,  but 
not  to  both  of  them. 

But  it  hath  been  adjudged,  that  where  an  abbot  made  a  lease, 
rendering  rent  to  him  or  his  successor  during  the  term,  that  this 
reservation  was  good  to  the  successor  after  the  death  of  the  lessor, 

C  4  because 
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because  here  tlie  rent  by  express  words  is  made  payable  during 
the  continuance  of  the  term,  and  therefore  as  an  incident  to  the  re- 
5 Co.  111.         version  must  go  in  succession  with  the  inheritance;  and  there- 
Mai  lory's  case,  fore  the  successor  of  the  abbot  or  assignee  of  the  reversion  must 
Cro.Eliz.  805.  necessarily  have  it;  for  the  rent  being  but  a  retribution  for  the 
^^^  i«- "'        hind,  none  can  have  a  right  to  it  but  those  who  would  have  suc- 
ceeded in  the  estate,  if  the  land  for  which  the  retribution  is  given 
had  never  been  leased. 
Hard.  89.  ^^  tenant  in  special  tail  leases  for  years,  reserving  rent  to  him, 

Vent.  163.  his  heirs  and  assigns,  this  rent  shall  go  with  the  reversion  to  the 
llCo.Lit.2i3.b.  special  heir  in  tail,  though  it  be  reserved  to  the  heirs  generally; 
J  go  where  ^^^  ^^^®  word  heir  shaW  be  taken  in  that  sense  that  will  best  answer 
Ld' //a/e  says  the  nature  of  the  contract,  which  is,  that  those  who  would  have 
the  law  uses  all  succeeded  in  the  estate,  if  the  lease  had  never  been  made,  shall 
industry  ima-  e^joy  the  rent,  which  is  the  retribution  oiven  for  the  want  of  the 
einable  to  con-  i  /  i  -  *u  i 
form  the  ^^"^^  ^"^^"g  ^^^  ^^^se. 

reservation  to  the  estate.    2  Saund.  372.|| 

8  Co.  69.  ^  If  there  be  tenant  for  life  with  several  remainders  over,  so 

vVhitlocks       settled  by  limitation  of  uses,  with  a  power  to  tenant  for  life  to 
1  Anders.  273.  niake  leases,  who  makes  a  lease,  reserving  rent  to  him,  his  heirs 
Co. Lit.  214.     and  assigns;  this  is  a  good  reservation,  and  shall  go  to  those  in 
n.  1.  17th  edit,  remainder  :  for  when  the  tenant  for  life  makes  a  lease,  pursuant 
to  such  power  given  to  him  by  the  settlement,  such  lessee  derives 
his  estate  out  of  the  inheritance,  which  before  the  settlement  was 
in  the  tenant  for  life ;  and  the  settlement  being  by  construction  of 
law  subsequent  to  the  estate  of  the  lessee,  those  in  remainder  to 
the  tenant  for  life  are  his  assignees,  to  whom  the  rent  by  the  ex- 
press words  of  the  lease  is  reserved  and  limited  after  the  death  of 
the  tenant  for  life. 
8  Co.  71.  So,  if  the  reservation  had  been  in  this  case  to  the  lessor,  and 

every  person  to  whom  the  reversion  and  inheritance  of  the  land 
belongs  during  the  term,  this  would  be  a  good  reservation  to  those 
in  remainder,  and  the  law  would,  in  such  case,  distribute  the  rent 
according  to  the  several  interests  under  the  settlement.  But  my 
Lord  Coke  says,  the  surest  way  is  for  the  tenant  for  life  to  reserve 
the  rent  annually  during  the  term,  and  then  the  law  disposes  of  it 
as  an  incident  to  the  reversion. 
Co.  Lit.  12.  If  a  man  seised  of  land  on  the  part  of  his  mother,  makes  a  lease 

or  a  gift  in  tail,  reserving  rent  to  him  and  his  heirs,  this  rent  shall 
go  with  the  reversion  to  the  heirs  on  the  pi}rt  of  the  mother,  be- 
cause the  nature  of  the  contract  is  such,  that  the  retribution 
should  go  to  those  who  lose  the  profit  of  the  land  during  the  gift 
or  lease. 
Co.  Lit.  12.  I^'J^  ^^^6  ^^^^  made  a  feoffment  in  fee,  reserving  rent  to  him 

and  his  heirs,  the  rent  would  go  to  the  lieir  on  the  part  of  the 
father,  because  here  is  an  entire  disposition  of  the  land,  and  the 
rent  is  in  nature  of  a  new  purchase  coming  into  the  family  from 
the  grant  of  the  feoffee,  and  therefore  the  blood  of  the  father  shall 
be  preferred. 
Vent.  161.  If  a  man  possessed  of  a  term  for  one  hundred  years  makes  a 

lease 
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lease  for  fifty  years,  reserving  rent  to  him  and  his  heirs,  this  rent  (a)  Vide  infra, 
determines  widi  his  death;  tor  the  heir  cannot  have  it,  because  Put  the  words 
he  cannot  succeed  in  the  estate  (being  a  chattel  interest),  to  which  « tem"  Vould 
the  rent,  if  it  continues  after  the  death  of  the  lessor,  must  belong  ;  carry  the  rent 
and  the  executors  cannot  have  it,  because  there  are  no  words  to  to  the  execu- 
carryittothem.(a)  TesV^'"'' 

But  if  a  man,  seised  of  land  in  fee,  makes  a  lease  for  years,   Latch,  99,100. 
reserving  rent  to  him  and  his  assigns  during  the  term,  this  re-  Suryv.Brown. 
servation  shall  not  determine  by  the  death  of  the  lessor,  but  the  yent.  165.;  ct 
rent  shall  go  to  his  heir ;  for  though  there  be  no  mention  of  the  ^^^  451 
heirs  in  the  reservation,  yet  there  are  words  that  evidently  declare 
the  intention  of  the  lessor,  that  the  payment  of  the  rent  shall  be 
of  equal  duration  with  the  lease,  the  lessor  having  expressly  pro- 
vided that  it  shall  be  paid  during  the  term,  and,  consequently, 
the  rent  must  be  carried  over  to  the  heir,  who  comes  into  the 
inheritance  after  the  death  of  the  lessor,  and  would  have  succeeded 
in  the  possession  of  the  estate,  if  no  lease  had  been  made.      And 
if  the  lessor  assigns  over  his  reversion,  the  assignee  shall  have  the 
rent  as  incident  to  it,  because  the  rent  is  to  continue  during  the 
term,  and  therefore  must  follow  the  reversion,  since  the  lessor 
made  no  particular  disposition  of  it  separate  from  the  reversion. 

If  a  lease  be  made  for  years,  reserving  rent  during  the  term  5  Co.  112. 
to  the  lessor,  his  executors  and  assigns,  this,  by  the  judgment  of  Cro.Eliz.217. 
Richmond  and  Butcher's  case,  determines  upon  the  death  of  the 
lessor,  and  does  not  go  to  the  heir.     But  this  judgment  hath  been 
since  overthrown  by  the  authority  of  the  case  of  {b)  Sacheverell  v.  (i)  2  Saund. 
Frogate,  because  the  reservation  being  to  the  lessor  and  his  assigns  567.  2  Lev.  13. 
during  the  term,  (for  the  words  executors  and  administrators  ore  ^aym-^i^- 
void,  the  lessor  having   the   inheritance,)   such  express  words  Sacheverell 
evidently  discover  the  intent  of  the  contract,  and  that  the  lessee  v.  Frogate. 
agreed  and  bound  himself  to  the  payment  of  the  rent  during  the 
continuance  of  the  demise. 

So,  and  for  the  same  reason,  if  a  termor  for  fifty  years  leases  Vent.  162. 
for  twenty- five  years,  reserving  rent  to  him  and  his  heirs  during 
the  term,  the  executors  shall  have  the  rent  after  the  death  of  the 
lessor. 

If  A,  grants  a  rent-charge  to  B.  for  forty  years,  with  a  clause  Cro.Car.  644. 
of  distress  to  B.  and  his  heirs  during  the  term,  the  executor  of  Darrelv. 
B,  may  distrain  for  it  during  the  term ;  for  the  distress  is  ex-  ^^'Iso"- 
pressly  given  during  the  term,  and  therefore  must  belong  to  the 
executor  who  has  a  right  to  the  rent-charge,  being  a  chattel 
interest. 

A.  tenant  for  three  lives,  to  him  and  his  heirs,  assigned  over  1P.Wms.555. 
his  whole  estate  to  B.  and  his  heirs,  reserving  a  rent  of  10/.  a  year  Sir  Matth. 
to  the  assignor,  his  executors,  administrators,  and  assigns,  with  a  '^cnniRon  y. 
proviso,  that  u})on  nonpayment  the  assignor  and  his  heirs  might  ^^^^        '""^" 
re-enter,  and  the  assignee  covenanted  to  pay  the  rent  to  A.,  his  ||(r)  This  rent 
executors  and  administrators:  the  question  was.  Whether  this  could  not  be 
rent  should  go  to  the  heir  or  executor  of  the  assignor?  And  it  fl''*t'*'""cd  for, 
was  decreed  in  equity  that  it  should  go  to  tiie  executor,  as  the  tfeTi^i^nor 
rent  was  reserved  to  him,  and  us  there  was  no  reversion  (c)  left  having  no 

in 
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rerernoQ.         in  the  assignor  to  which  the  rent  could  be  incident,  so  as  to  carry 

*  jy  w'  ''**      i^  <o  the  heir.     It  was  also  held,  that  the  covenant  to  pay  the 

?j^   *****        rent  to  the  executor  and  administrator  of  the  assignor  was  good 

and  binding  Iwth  in  law  and  equity ;  and  though  the  proviso 

was,  that  in  case  of  nonpayment  of  the  rent,  the  assignor  and  his 

heirs  might  re-enter,  yet  the  court  thought  this  immaterial,  as  in 

equity  the  heir,  in  this  case,  must  be  looked  upon  as  a  trustee 

for  tlie  executor. 

10  Co.  l«7.  If  *  lease  be  made,  reserving  rent  at  Michaelmas,  or  ten  days 

aua't  eve.      after ;  the  rent  be  not  paid  at  Michaeltnas,  and,  before  the  ten  days 

Cro.  J«c.  309.  are  expired,  the  lessor  die ;  the  heir,  and  not  the  executor,  shall 

i/***  ..I  ^\^i  I*  have  the  rent :  for  thou  tjh  it  was  in  the  election  of  the  lessee  to 

Mo.  pi.  1012.  »^.   7       1  1  1  f  1 

Yelv.  167.  P^y  the  rent  at  Michaelmas,  yet  the  ten  days  alter  are  the  true 

SauntL  »87.  legid  term,  so  that  the  rent  was  not  legally  due  before  that  time, 

f*  ^'- ^-   .  and  dierefore  no  chattel.     So,  if  the  lessor  die  on  the  day  on 

▼  Harnson"^  which  the  rent  is  to  be  paid,  after  sunset,  and  before  midnight, 

sMadd.  S68.  the  heir,  and  not  the  executor,  shall  have  the  rent ;  for  it  is  not 

aec\  due  till  the  utmost  limit  of  the  day,  which  ends  not  till  twelve 

o'clock,  though  the  time  for  demanding  it  for  conveniency  be  a 

(fl)  Vtdepoii.  convenient  time  before  the  sun  sets,  (a) 

w     ,  „    , .  A,  pursuant  to  a  pov,er  in  his  marriage-settlement  made  leases 

Lord  Rocking-      r  i  i«  i  •  i  •  i  ^  i    i         i  •         r 

bam  V. Pen  rice,  °*  several  parts  oi  his  estate  which  were  settled  on  his  wite,  re- 

1  P.VVms.  177.  serving  rent  payable  at  Lady-day  and  Michaelmas,  and  died  upon 

2  Salk.  578.  MichaelmaS'day  between  three  and  four  in  the  afternoon,  and 
S'. ~':  .  before  sunset,  leaving  B,  his  executor  :  one  of  the  tenants  paid  A, 
M  here  stated,  ^*s  rent,  being  18/.,  the  morning  of  the  day  on  which  he  died; 
itieemseon/rd  and  thfe  question  was,  as  to  the  arrears  due  from  all  the  tenants, 
to  what  b  laid  whether  they  should  go  to  the  jointress  as  incident  to  the  rever- 
a*n"  *"ase  ^*°"'  °^  ^^  ^^  executor  ?  and  it  was  decreed  by  the  Master 
10  Co.  I27.*b  of  the  Rolls,  on  the  authority  of  ClwCs  case,  that  they  should  go 
that  if  the  to  the  jointress,  being  incident  to  the  reversion,  to  which  the  heir 
tenant  pay  the  would  be  entitled  in  case  there  had  been  no  jointress ;   but  that 

I!fri»':«i«f.k«  ^  to  the  18/.  rent  paid  by  one  of  the  tenants  to  the  lessor  upon 
momingottnc    nr-  ?      i  »       •        i  i  •  i      i      i  i-    i     •  • 

day  when  it       Michaelmas-day  in  the  morning  on  which  tiie  lessor  died,   his 

becomes  due.  Honour  held  this  to  be  a  good  payment  as  to  the  lessee  who 
and  the  lessor  pajj  \<i^  a^d  that  he  should  not  be  compelled  to  pay  it  over  again, 
hours  before  ^"^  ^^^  ^^'  ^^^  executor,  to  whose  hands  it  came,  should  pay  and 
noon,  it  k  a      account  for  it  to  the  jointress,  {b) 

good  paymeot  acainst  the  heir,  though  voluntary;  but  it  appears  from  Lib.  Reg.  a.  1711.  ^o. 
341..  1  Swanst.  R.  346.,  that  in  the  case  in  the  text,  the  tenant  piiiil  the  rent,  not  on  the  morning 
of  Afichaelnuu-day,  but  on  the  -Jlst  Srj)lcm6er  previous  ;  and  see  2  Madd.  268. |I 

But  where  A,  granted  a  rent-charge  to  B,  for  life,  payable  at 
178  Cofe  Lady-day  and  Michaelmas,  and  B,  died  on  Michaelmas-day  after 
V.  Bellasis.  sunset ;  it  was  held  by  Judge  7  racy,  at  Durham  assizes,  that  as  B, 
— Frotnanote  lived  till  after  sunset,  which  was  the  legal  time  for  demanding  the 

of  Justice  rent,  though  he  died  before  twelve  at  nii^ht,  that  it  should  iro  to 
TVarv.who        »u  *  o     »  b 

said  he  had       ^"^  executors. 

consulted  the  Chief  Justice  Holt  on  the  point,  and  that  upon  consideration  of  all  the  cases  he 
was  of  the  same  opinion. 

Preced.  Chan.  A,  tenant  for  life,  remainder  to  his  wife  for  life,  ^c,  makes  a 
555,    Earl  of  lease  at  will,  reserving  rent  at  Lady-day  and  Michaelmas,  and  died 

on 


t 


(H)  0/the  Continuance  of  the  Rent,  S^c,  Tl 

on  MicJiaehnaS'day  about  twelve  o'clock  at  noon  :  it  was  held  in    Strafford  v. 
this  case,  that  his  administrator  was  entitled  to  this  rent.     And  Lady  Went- 
herein  the  court  took  a  difference  betwixt  a  rent  incident  to  a  re-  ^'°j;^^' 
version  that  must  go  somewhere,  (if  not  to  the  executor,  then  to  J^^'  g  ^  ^ 
the  heir,)  and  where  the  rent  was  to  go  nowhere,  unless  to  the  cited, 
executor  ;  that  in  the  latter  case,  if  the  lessor  lived  to  the  begin-  jjSee  the  re- 
ning  of  that  day,  at  which  time  a  voluntary  payment  of  the  rent  port  of  this 
might  be  made,  this  would  be  sufficient  to  entitle  the  executor  or  aT^hich 
administrator  to  the  rent,  rather  than  it  should  be  lost;  for  it  differs  from 
would  be  strange  if  the  tenant  should  pay  the  rent  to  nobody ;  those  in  the 
and  in  this  case  the  person  in  remainder  {viz,  the  wife)  can  have  above  books ; 
no  pretence  to  the  rent,  it  being  a  lease  at  will,  and,  consequently,  d"crerstated 
such  as  could  have  no  continuance  with  respect  to  her.  from  the 

Register,  1  Swanst.  345.  not&y  and  Mr.  Swanston's  observations.!! 

A,  tenant  for  life,  remainder  to  B.  his  son  in  tail.  A,  being  in  i  p.Wms.  392. 
debt,  and  his  estate  extended,  the  creditor  made  a  lease  to  ./.  S.  Jenner  v. 
reser^'ing  160/.  a  year  payable  quarterly ;  A.  died  the   1 0th  of  Morgan. 
March,  and  J,  S.  continued  the  possession  till  after  the  Lady-day 
next  following ;  whereupon  B,  claimed  the  whole  rent  from  Christ- 
mas  to  Lady-day ;  but  the  court  held,  that  as  to  the  rent  from 
Christmas  to  the  10th  o^  March  it  was  a  gift  in  law  to  the  tenant, 
not  provided  against  by  any  of  the  acts  of  parliament ;  and  that 
there  could  be  no  remedy  as  to  any  apportionment  in  point  of  /  n  g  11,  ge 
(a)  time  either  in  law  or  equity.  pi.  1.    ' 

But  now  by  the  1 1  Geo.  2.  cap.  19.  §  15.  "  Where  any  tenant 
"  for  life  shall  die  before  or  on  the  day  on  which  any  rent  was  ^      ^'^^"^* 
"  reserved,  upon  any  demise  w^hich  determined  on  the  death  of  ^^  apportion- 
"  such  tenant  for  life,  the  executors  or  administrators  of  such  mentofquit  ',  y  l 
**  tenant  for  life  may,  in  an  action  on  the  case,  recover  of  the  rents,  &c.  as  <f/Q-*^ 
"  under-tenants,  if  such  tenant  for  life  die  on  the  day  on  which  l>etween  a  te- 
"  the  same  was  made  payable,  the  whole  ;  or  if  before  such  day,  gnj  ^  remain- 
"  then  a  proportion  of  such  rent,  according  to  the  time  such  der-man. 
"  tenant  for  life  lived   of  the  last  year,  or  quarter,  or  other  10  Ves.  66. 

"  time  in  which  the  said  rent  was  growing  due,  makinir  all  just  JP  ^^^f  '  "' 
..     ,,  „  o  C3         '  o         J         the  rent  may 

allowances.  b^  apportion- 

able  under  the  statute,  the  demise  must  determine  by  the  death  of  the  tenant  for  life.  If  the 
lease  be  good,  so  as  to  bind  the  remainder-man,  then  the  whole  rent  goes  to  the  rcniainder-man, 
and  there  is  no  apportionment.  Vide  Ex  parte  Smyth,  1  Swanst.  R.  337. ;  and  the  cases  col- 
lected in  note.  —  Qtu  Whether  the  statute  extends  to  tenants  pur  aider  ru?,  who  are  clearly 
within  the  mischief  of  the  act?  but  the  words  seem  to  apply  only  to  tenants  for  their  own 
lives.     Vide  3  Taunt.  330.|1 

[Where  a  tenant  in  tail  granted  a  lease  not  warranted  by  the  Paget  v.  Gee, 

statute,  and  died  without  issue  a  week  before  the  day  of  payment  ^.  Bi"*n's  Just. 

of  the  half-year's  rent,  and  the  lessee  afterwards  paid  all  that  half-  ^i^^.  Distress, 

year's  rent  to  the  remainder-man.  Lord  Ilardwic/cc  held  the  execu-  Ambl.  198. 

tors  of  the  tenant  in  tail  entitled  to  the  rent  to  the  day  of  his  death ;  jjand  id. 

for  as  the  lessee  had  submitted  to  pay  it,  but  had  paid  it  to  one  Apncnd.  807. 

who  had  no  right  to  it,  the  person  to  whom  it  was  so  paid  should  ^*'  ^^  '^" 

be  accountable,  and  considered  as  receivino  it  to  the  use  of  those  i!^*)  The  iudg- 

1  .  .  .11        •     ,i\  °  ment  of  Lord 

who  were  ni  equity  entitled  to  it.  {6)  llardwicke  in 

this  ca.se  hat  been  much  animadverted  on  by  a  deceased  author.  Evans*  Stat.  vol.  iv.  p.  176.  n.(l), 
(2d  edit.)  Lord  H.  expressly  founded  hisjudgraent  on  the  reason  stated  in  the  text,  viz.  the  actual 
payment  to  the  rcmamdcr-man,  who  was  clearly  not  entitled  to  the  rent ;  but  he  also  intimated 
a  strong  opinion  that  tenant  in  tail  wa&  within  the  operation  of  the  J 1  CI.  2.  c.  19.  §  15.:  which 

opinion 
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Opinion  nppean  ronfirmetl  bv  n  decision  of  the  court  of  C.  P.  in  WhitfieUI  ?.  Pindar,  1781, 
cited  2  Bro.  C.  C.  661.  8  Vcs.  311^  and  by  the  reninrks  of  Lord  Eldon  in  the  latter  book. 
But  the  writer  in  question,  who  admits  that  the  words  of  the  statute  ought  to  be  understood 
lu  extcndinj»  generally  to  all  tenants  whose  interest  determines  with  their  iifey  objects  to 
Lord  Hardwicke  throwing  out  that,  although  courts  of  law  might  consider  themselves 
bound  to  construe  the  statute  with  literal  strictness,  yet  a  cou  L  of  equity  might  hold  it  to 
extend  to  cases  analogous  to  those  named  in  its  lanauage.  It  is  not  very  clear  whether 
the  author  objects  to  Lord  H.\  language,  as  asserting  that  a  different  rule  of  construction  of 
a  statute  might  be  adopted  in  equity  from  that  established  at  law  ;  or  whether  his  objection 
lies  generally  acainst  the  doctrine  that  judicial  construction  may  enlarge  a  statute,  and  extend 
it  to  case*  within  its  equity.  Certainly  it  is  the  duty  of  every  court  of  justice,  whether  a 
court  of  law  or  equity,  to  consult  the  intention  of  the  legislature.  10  Rep.  57.  b.  Nor  does 
it  anywhere  appear,  that,  in  discharge  of  this  duty,  courts  of  equity  are  invested  with  a 
lareer  or  more  liberal  discretion  than  courts  of  law.  Fonbl.  on  t)quity,  p.  24.  (5th  ed.) 
•*  Yet  though  a  court  of  equity  will  not  differ  from  courts  of  law  in  the  exposition  of  statutes, 
**  yet  does  it  often  vary  in  t\\e  remedies  given,  and  in  the  manner  of  applying  them."  Per  Lord 
Taibot,  Forrester,  39,  40.  See  instances  of  this  as  to  the  statutes  of  usury,  of  frauds,  and  the 
r^^ster  act,  F'onbl.  on  Equity,  p.  25. ;  and  as  to  the  statutes  of  forcible  entry,  Ambl.  811.  App. 
Hughes  V. Morden,  1  Ves.  18C.;  andsee/jtTSir./o*£-;>/i  JeAy/M.R.  2  P.Will.  753.,  and  l  Black. 
R.  1 23.  As  Lord  Uardwicke^s  language  in  the  case  above  seems  to  intimate  that  a  court  of  equity 
might  hold  tenant  in  tail  within  the  statute,  though  courts  of  lav/  held  otherwise,  it  perhaps 
goes  beyond  the  line  adopted  in  equity  as  to  the  exposition  of  statutes.  With  respect  to  the 
general  doctrine,  that  judges  may  enlarge  the  words  of  statutes  to  extend  them  according  to 
their  equity,  it  is  ver}'  ancient,  and  has  been  in  repeated  instances  applied  to  various  statutes. 
See  Lit.  §  21.;  Plowden,  9,  10.  17,  18.  36.  46.  53.  57.  59.  82.  88.  109.  124.  177.  204.  244.  363, 
364.  366.  371.  464.  466.;  Vin.  Abr.  tit.  Statutes,  E.  6.  Hatt.  Treat,  on  Stat.  Ash.  Exposit. 
of  Stat.;  Com.  Dig.  Parliament,  R.  10.  13.,  &c. ;  and  post^  tit.  Statute.  It  was,  however, 
well  obser\-ed  by  Richardson  (arguendo)^  4  Maul.&S.  118.,  that  such  construction  by  equity 
might  well  obtain  formerly,  when  the  legislature  was  used  to  express  its  intention  spar- 
ingly, in  a  few  words  or  sentences  only,  but  in  modern  times,  since  it  was  the  practice  to  ex- 
press the  intention  fully  and  at  large,  such  construction  was  unnecessary  and  dangerous.  And 
Lord  Tcnterdcn  C.  J.  in  a  late  case  said,  "  there  was  always  danger  in  giving  effect  to  what  is 
**  called  the  equity  of  a  statute,'*  6  Barn.  &  C.  475. ;  and  the  Court,  in  that  case,  refused  so 
to  extend  the  8  Ann.  c.  14.  6  1.  See  post,  tit.  Statute.  Sir  W.  Evans  also  impugns,  as  inac- 
curate in  reasoning,  the  particular  ground  on  which  Lord  H.  cautiously  founded  his  judgnient, 
rts.  the  fact  of  the  tenant  having  submitted  to  pay  the  rent  to  the  remainder-man.  But  that 
judgment  rested  upon  the  established  principle  so  often  acted  upon,  both  at  law  and  equity, 
that  where  a  party  has  got  money  into  his  hands  which  in  equity  and  conscience  belongs  to 
another,  he  is  bound  to  pay  it  to  him,  notwithstanding  that  such  other  person  might  have 
been  without  remedy  to  recover  it,  had  the  original  payer  refused  it.|| 

Vernon  v.  Where  tenants  from  year  to  year  under  demises  from  a  testa- 

rh"i?"*  "  ^^'  '"^"^^^y  guardian  of  an  infant  tenant  in  tail,  who  died  without 
*  P*  ^  *  issue  between  the  days  of  payment,  had  paid  the  whole  of  the 
rent  to  receivers,  Lord  T/mrlowe  directed  such  part  of  it  as  had 
accrued  due  in  the  lifetime  of  the  tenant  in  tail  to  be  paid  to  his 
personal  representative,  for  that  the  tenant's  holdinfr  from  year 
to  year,  or  from  })eriod  to  period,  from  a  guardian  without  lease 
or  covenant,  could  not  be  allowed  to  raise  an  implication  in  their 
own  favour  that  they  should  hold  without  paying  rent  to  any 
body.  These  two  cases  were  decided  independently  on  the 
statute  of  1 1  G.  2.,  though  Lord  Hardwic/ce  strongly  inclined  to 
think  that  a  tenant  in  tail  was  within  it:  a  tenant  in  tail  after 
possibility  of  issue  extinct,  and  a  tenant  for  years  determinable 
upon  live.s,  he  thought,  were  clearly  within  it. 
Hawkins  V.  || So  where  an  incumbent  had  leased  the  glebe  and  tithes  of 

Kelly,  s  Ves.  his  living  for  a  term  of  years,  and  the  lease  expired  by  his  death, 
^®-  and  the  tenant  paid  a  whole  year's  rent  to  the  successor,  the 

executors  of  the  last  incumbent  were  held  entitled  to  an  appor- 
tionment of  the  rent  up  to  the  time  of  his  death. 

The 
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331. 
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The  above  cases  involve  t'le  question,  whether  or  not  amj 
apportionment  is  to  take  place ;  other  cases  have  also  occurred, 
as  to  the  measiwe  of  apportionmant,  where  some  apportionment 
is  clearly  to  be  made. 

Thus,  where  a  vicar  had   made  a  composition  with  his  pa-  Williams  v. 
rishioners  for  tithes,  payable  on  the  29th  September,  and  the  !^*'^^^'|* 
Easter  offerings  were  payable  on  the  10th  April;  and  the  vicar,  •    »  -    • 

having  received  the  composition  up  to  the  29th  September  1802, 
died  on  the  10th  March  1803,  and  the  new  incumbent  had  re- 
ceived Eastei'  offerings  up  to  April  1803,  and  compositions  up 
to  29th  September  1803,  some  according  to  the  old  agreement, 
and  others  according  to  new  ones ;  it  was  held  that  the  compo- 
sition ceased  at  the  death  of  the  vicar,  and  that  his  representa- 
tives were  not  entitled  to  a  proportion  of  the  old  composition  up 
to  iiis  death,  but  only  to  the  value  of  any  tithes  in  kind  accruing 
between  the  29th  September  1 802  an(l  the  time  of  his  death. 
The  court  distinguished  this  case  from  cases  of  rent  due  for 
land,  because  there  every  day's  occupation  was  valuable  to  the 
tenant,  and  tlierefore  there  the  apportionment  might  well  be 
according  to  the  time  of  occupation.  But  in  a  subsequent  case,  Aynsley  v. 
where  a  bill  was  filed  by  the  executrix  of  a  rector  against  his  Wordsworth, 
successor  for  a  proportion  of  the  compositions  received  by  him, 
the  rector  having  died  on  the  6th  Mai/,  and  the  compositions 
being  due  at  Michaelmas,  the  question  was,  whether  the  appor- 
tionment was  to  be  made  according  to  the  time  of  the  rector's 
incumbency  in  the  year,  or  according  to  the  value  of  the  tithes 
accruing  in  his  time ;  the  Vice-Chancellor  held,  in  opposition  to 
the  case  of  JViiliams  v.  Powell,  that  the  time  was  to  be  the  measure 
of  ap|)ortionment,  and  that  there  was  no  substantial  distinction 
between  the  profits  of  land  and  tithes,  since  every  day  yields 
some  tithable  matter,  either  personal,  predial,  or  mixed.  || 

Where  money  to  be  laid  out  in  the  })urchase  of  land  is  vested  Sherrard  v. 
in  government  securities,  and  the  interest  and  dividends  are  di-  Sherrard, 
rected  to  go  in  the  mean  time  as  the  land  would,  in  that  case  if  ^l^'  ^^^' 
the  tenant  for  life  die  between  the  days  of  payment  of  the  half-  n^rmai/' 
yearly  dividends,  his  executors  are  not  entided  to  a  proportional  2  Vcs.  672. 
share  thereof  to  the  time  of  his  death,  but  the  remainder-man  ^nil^l-  279. 
takes  the  whole.]  Rashleigh 

V.  Masters, 
.1  Bro.  Ch.  Rep.  99.  Pearly  v.  Smith,  3  Atk.  260.  In  this  last  case,  the  money  had  hccn 
originally  secured  hy  mortpa<:e,  but  by  order  of  the  court  had  been  transferred  to  government 
•ccuritics.  ||But  interest  on  bond  or  mortgage  accrues  dc  die  in  dicm^  for  forbearance  of  the 
firincipal,  and  is  therefore  apportionable;  and  its  being  expressly  payable  half-yearly  makes  no 
difference.     13  Vcs.  135.;  ct  vide  1 1  Ves.  361.|| 

(I)  Of  the  Recovery  and  Demand  of  the  Rent: 
And  herein, 

] .  In  vchat  Cases  a  Demand  is  necessary, 

TTERE  the  material  dilTcrcMce  is  between  a  remedy  by  re-  Co.  Lit.  201  b. 

entry,  and  a  remedy  by  distress,  for  the  nonpayment  of  the  Ho]'.  207.571. 

rent;  for  where  the  remedy  is  by  way  of  re-entry  for  nonpay-  ^^^^  ^^• 

ment,         ' 
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Plow.  70.  ment,  there  must  be  an  actual  demand  made  previous  to  tlic 

7  Co.  56.  entry  («),  otherwise  it  is  tortious ;    because  such  condition  of 

\^**!3?**  *****  ""^^"^y  is  in  derogation  of  the  grant,  and  the  estate  at  law  being 
IGUbm  oil  ®"^  defeated  is  not  to  be  restored  by  any  subsequent  payment ; 
|^ta^73.  and  it  is  presumed  that  the  tenant  is  tliere  residing  on  tlie  pre- 
(«)  Bjr  ipeciai  mises  in  order  to  pay  the  rent  for  the  preservation  of  his  estate, 
oooMQt  of  the  unless  the  contrary  appears  by  the  lessor's  being  there  to  de- 
StnTroav^  mand  it ;  and  therefore  unless  there  be  a  demand  made,  and  the 
for  default  of  tenant  thereby,  contrary  to  the  presumption,  appears  not  to  be 
fwyment  of  on  the  land  ready  to  pay  the  rent,  the  law  will  not  give  the  lessor 
rent,  without  a  the  benefit  of  re-entry,  to  defeat  the  tenant's  estate,  without  a 
5ReD.40  b.  ^*^^"^  default  in  him;  which  cannot  appear  without  a  demand 
Doev.Masters  ^^^^  ^^^  actually  made  on  the  land. 
S  Bam.  &  C.  490.|| 

Hutt,  114.  So,  if  a  nomine  jxxTUE  be  given  to  the  lessor  for  nonpayment, 

Hob.  207.331.  the  lessor  must  demand  the  rent  before  he  can  be  entitled  to  the 
5  Co.  56.  penalty;  or,  if  the  clause  be,  that  if  the  rent  be  behind,  that  the 

estate  of  the  lessee  shall  cease  and  be  void ;  in  these  cases,  there 
must  be  an  actual  demand  made,  because  the  presumption  is, 
that  the  lessee  is  attendant  on  the  land  to  save  his  penalty  and 
preserve  his  estate,  and  therefore  shall  not  be  punished  without 
a  wilful  default;  and  that  cannot  be  made  appear  without  a  de- 
mand be  proved,  and  that  it  was  not  answered.  And  the  demand 
in  these  cases  must  be  made  at  the  day  prefixed  for  the  payment, 
and  alleged  expressly  to  have  been  made  in  the  pleading. 
Hob.  207.  But,  where  the  remedy  for  the  recovery  of  the  rent  is  by  dis- 

M  "  ^W  ^^^^'  there  needs  no  demand  previous  to  the  distress;  though 
9  Roll  Abr.  ^^^  ^^^^  ^^y^>  ^^^^  *^  ^^^  ^^"^  ^^  behind,  being  lawfully  de- 
426.  manded,  the  lessor  may  distrain ;  but  the  lessor,  notwithstanding 

such  clause,  may  distrain  when  the  rent  becomes  due.  So  it  is, 
if  a  rent-charge  be  granted  to  A.^  and  if  it  be  behind,  being  law- 
fully demanded,  that  then  A.  shall  distrain;  he  may  distrain 
without  any  previous  demand,  because  this  remedy  is  not  in  de- 
struction of  the  estate,  for  the  distress  is  only  a  pledge  for  the 
payment  of  it,  and  the  very  taking  of  the  distress  is  a  legal  de- 
mand of  the  tenant  to  pay  the  rent,  which  was  all  that  was 
required  by  the  deed ;  and  the  tenant  is  not  injured  by  the  taking 
of  the  distress,  because,  upon  the  tender  of  the  rent,  the  pledges 
are  immediately  to  be  restored,  or  a  writ  of  detinue  lies  after  the 
quantum  of  the  rent  has  been  settled  in  a  replevin :  whereas  in 
the  case  of  re-entry,  or  of  the  penalty,  the  tenant  is  really  injured 
either  by  the  loss  of  his  estate,  or  the  payment  of  a  greater  sum 
than  the  rent,  which  cannot  be  restored  upon  the  payment  of 
the  rent;  and  therefore  he  shall  not  be  punished  in  such  cases 
without  a  wilful  default  in  him,  which  cannot  otherwise  appear 
than  by  the  proof  of  a  demand,  which  was  not  answered  by  the 
tenant. 

But  this  general  distinction  must  be  understood  with  these 
restrictions :  — 
5  Co.  sc.  First,  That  if  the  king  makes  a  lease,  reserving  rent  with  a 

4  Co.  75.  clause  of  re-entry  for  nonpayment,  he  is  not  obliged  to  make  any 

demand 
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demand  previous  to  liis  re-entry,  but  the  tenant  is  obliged  to  pay  Latch,  28. 
his  rent  for  the  preservation  of  his  estate,  because  it  is  beneath  ^v^^^'g^^^gg 
the  king  to  attend  his  subject  to  demand  his  rent.  [If  lands  of  a' 

subject,  whereon  rent  is  reserved,  with  a  condition  of  re-entry,  come  to  the  king,  he  may,  by 
reason  of  his  prerogative,  take  advantage  of  the  condition  without  demand,  though  the  subject 
could  not.     5  Co.  56.  a.  b.] 

But  this  exception  is  not  to  be  extended  to  the  duchy  lands,  Moor,  149. 
though  they  be  in  the  hands  of  the  king,  for  the  king  must  leo.    ^ 
make  a  demand  before  he  can   re-enter  into  such  huids:    but     o^"yscase. 
this  is  by  the  I  H.  4.  which  provides  that,  vi^hen  the  duchy  lands 
come  to  the  king,  they  shall  not  be  under  such  government  and 
regulations  as  tlie  demesnes  and  possessions  belonging  to  the 
crown. 

So,  if  a  prebendary  make  a  lease,  rendering  rent,  and  if  the  Dyer,  87.  2io. 
rent  be  arrear  and  be  demanded,  that  it  shall  be  lawful  for  the  pre- 
bendary to  re-enter;  if  the  reversion  in  this  case  come  to  the  king, 
the  king  must  in  this  case  demand  the  rent,  though  he  shall  be 
by  his  })rerogative  excused  of  an  implied  demand;  for  the  implied 
demand  is  the  act  of  the  law,  the  other  the  express  agreement  of 
the  parties,  which  the  king's  prerogative  shall  not  defeat;  there- 
fore in  case  of  the  king,  if  he  make  a  lease,  reserving  rent,  with 
a  proviso,  that  if  the  rent  be  in  arrear  for  such  a  time  (being  law- 
fully demanded,  or  demanded  in  due  form),  that  then  the  lease 
shall  be  void ;  it  seems,  that  not  only  the  patentee  of  the  reversion 
in  this  case,  but  also  the  king  himself,  whilst  he  continues  the 
reversion  in  his  own  hands,  is  obliged  to  make  an  actual  demand 
by  reason  of  the  express  agreement  for  that  purpose. 

But  if  the  king,  in  cases  where  he  need  not  make  a  demand,  4  Co.  75. 
assigns  over  the  reversion,  the  patentee  cannot  enter  for  nonpay-  Moor,  404. 
ment,  without  a  previous  demand,  because  the  privilege  is  insepa-  Cro.Eliz.462.; 
rably  annexed  to  the  person  of  the  king.  ^    * 

Secondly,  Another  exception  is,  where  the  rent  is  payable  at  Hob.  208. 
a  place  off  the  land,  with  a  clause,  that  if  the  rent  be  behind,  2R0II.  Abr. 
being  lawfully  demanded  at  the  place  off  the  land;  or  with  a  clause,  \j^'     gg, 
that  if  the  rent  be  behind,  being  lawfully  demanded  of  the  person  Brownl.  17*1.; 
that  is  to  pay  it,  that  then  he  may  distrain;  in  these  cases,  though  et  vide 
the  remedy  be  by  distress  only,  yet  the  grantee  cannot  distrain  Hutt.  23.  cont, 
without  a  previous  demand ;  because  here  the  distress  and  demand 
being  not  one  complicate,  but  different  acts,  to  be  performed  at 
different  places  and  times,  the  demand  must  be  previous  to  the 
distress ;  for  the  distress  is  a  matter  of  agreement  between  the 
parties,  not  of  common  right,  and  therefore  must  be  used  in  the 
manner  that  it  is  given. 

But  where  the  clause  is  no  more,  than  that  if  the  rents  be  %  j^on,  ^^br. 
behind,  being  lawfully  demanded  (without  saying  at  any  place  42e.  Hob.208. 
off  the  land,  or  of  the  person  of  the  grantor),  that  then  the  grantee  '"'  ^^^ 
may  distrain,  there  needs  no  actual  demand,  because  here  the  ^^'^^  '^^^' 
distress  and  demand  is  but  one  complicate  act,  the  one  included 
in  the  other,  and  all  done  at  one  time  and  place,  viz.  upon  the 
land ;  for  the  distress  is  in  itself  a  lawful  demand,  and  therefore 
there  needs  no  actual  demand  previous  to  it;  because  all  that  was 

required 
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required  by  llie  deed  was  a  lawful  demand,  which  the  distress  in 
its  own  nature  is. 
Plow.  7a  And  there  seems  to  have  been  formerly  another  exception  ad- 

4Co.  73.  mitteil,  that  where  the  remedy  was  by  way  of  entry  for  nonpay- 

59«**Cro*Elix  "^*^"^>  ^''**^  y*-*^  there  needed  no  demand,  if  the  rent  were  made 
415.  iss.ssel  payable  at  any  place  olFthe  huid;  because  they  looked  upon  the 
money  payable  off*  tlie  land  to  be  in  nature  of  a  sum  in  gross, 
which  the  tenant  had  at  his  own  peril  undertaken  to  pay.  But 
this  opinion  has  been  entirely  exploded,  for  the  place  of  payment 
does  not  change  or  alter  the  nature  of  the  service,  but  it  remains 
in  its  nature  a  rent,  as  much  as  if  it  had  been  made  payable  upon 
the  land ;  and  therefore  the  presumption  is,  that  the  tenant  was 
there  to  pay  it,  unless  it  be  overthrown  by  the  proof  of  a  demand, 
and  without  such  demand,  and  a  neglect  and  refusal  thereupon, 
there  is  no  injury  to  the  lessor,  and,  consequently,  the  estate  of 
the  lessee  ought  not  to  be  defeated. 
I> ,  But  when  the  power  of  re-entry  is  given  to  the  lessor  for  non- 

*      '  payment,  without  any  further  tlemand,  there,  it  seems,  that  the 

lessee  has  undertaken  to  pay  it,  whether  it  be  demanded  or  not ; 
and  there  can  be  no  presumption  in  his  favour  in  this  case; 
because,  by  dispensing  with  the  demand,  he  has  put  himself 
under  the  necessity  of  making  an  actual  proof  that  he  was  ready 
to  tender  and  pay  the  rent. 
Hob.  207.  There  is  another  exception  when  the  remedy  is  by  distress,  and 

«  Roll.  Abr.       that  is,  when  the  tenant  was  ready  on  the  land  to  pay  the  rent  at 
'•^7.  the  day,  and  made  a  tender  of  it;  there,  it  seems,  there  must  be 

a  demand  previous  to  the  distress,  because  where  the  tenant  has 
shewn  himself  ready  on  the  day  by  the  tender,  he  has  done  all 
that  in  reason  can  be  required  of  him;  for  it  would  put  the  tenant 
to  endless  trouble  to  oblige  him  every  day  to  make  a  tender;  it 
being  altogether  uncertain  when  the  lessor  will  come  for  his  rent, 
when  he  has  omitted  to  receive  it  the  day  which  he  himself  has 
appointed  by  the  lease  for  payment  and  receipt;  wherefore  as  the 
lessee  must  expect  the  lessor,  and  be  ready  to  pay  it  at  the  day 
appointed  for  the  payment  of  it,  else  the  lessor  may  distrain  for 
it  without  any  demand ;  so,  where  the  lessor  has  lapsed  the  day  of 
payment,  and  was  not  on  the  land  to  receive  it,  he  must  give  the 
tenant  notice  to  pay  it  before  he  can  distrain  for  it ;  for  the  tenant 
shall  be  put  to  no  trouble  where  it  appears  that  he  has  omitted 
nothing  on  his  part. 
Hob.  807.  And  where  the  tender  is  made  by  the  tenant  on  the  land  at  the 

day,  there  a  demand  on  the  land  is  sufficient  to  justify  a  distress 
after  the  day;  because  the  demand  in  such  case  is  of  equal  noto- 
riety with  the  tender,  and  by  a  parity  of  reason  the  tenant  ought 
to  take  notice  of  such  demand,  as  well  as  the  lessor  of  the  tender 
on  the  land. 
Hob.  207.  But,  if  the  tenant  had  tendered  the  rent  on  the  day  to  the  per- 

2  Roll.  Abr.  son  of  the  lessor,  and  he  refused,  it  seems,  by  the  better  opinion, 
that  the  lessor  cannot  distrain  for  that  rent,  without  a  demand  of 
the  person  of  the  tenant;  because  the  demand  ought  to  be  equally 
notorious  to  the  tenant,  as  the  tender  was  to  the  lessor. 

So, 


427. 
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So,  if  tlie  services  by  which  the  tenant  holds  be  personal,  as  Hutt.  15. 
homage,  fealty,  ^r.  the  demand  must  be  of  the  person  of  the  Hob.  207. 
tenant,  because  this  service  is  only  performable  by  the  very  per- 
son of  the  tenant;   and  therefore  a  demand,  where  he  is  not, 
would  be  improper. 

Again,  if  the  rent  be  seek,  and  the  tenant  be  ready  at  the  last  Cro.  Car.  508. 
instant  of  the  day  of  payment  to  pay  the  rent,  and  the  grantor  be  ^  Co.  29.  a. 
not  there  to  receive  it,  he  must  afterwards  demand  it  of  the  per-  ^  Ro'h^ ^bj. 
son  of  the  tenant  on  the  lands  before  he  can  have  his  assise;  be-  427. 
cause  the  tenant,  by  the  tender  at  the  day,  has  done  all  that  was 
required  on  his  part ;  and,  if  the  grantee  might  have  his  assise, 
after  sucli  tender  on  the  day,  without  a  demand  of  the  person, 
the  tenant  might  be  made  a  disseisor,  and  damages  for  the  dis- 
seisin laid  upon  him,  without  any  wilful  default  in  him.  But,  in 
tlie  case  of  a  rent-charge,  after  such  tender  of  the  tenant  on  the 
land,  the  grantee  may  afterwards  demand  the  rent  on  the  land, 
because  he  lias  his  remedy  by  distress,  which  is  no  more  than  a 
pletlge  for  the  rent,  and  this  being  to  be  found,  and  taken  on 
the  land,  the  grantee  need  only  demand  his  rent,  where  he  can 
find  his  remedy,  which  is  on  the  land.  But  in  this  case,  if  the 
grantee  cannot  find  the  tenant  on  the  land  to  demand  the  rent, 
he  may,  on  the  next  feast  on  which  the  rent  is  payable,  demand 
all  the  arrears  on  the  land ;  and  if  the  tenant  is  not  there  to  pay 
it,  he  has  failed  of  his  duty,  and  is  guilty  of  a  wilful  default, 
which  amounts  to  a  denial;  and  that  denial  being  a  disseisin  of 
the  rent,  the  grantee  may  have  his  assise,  and  by  that  shall 
recover  all  the  arrears. 

But,  if  there  has  been  neither  a  tender  of  the  rent,  nor  a  de-  Lit.  §  233. 
mand  of  the  grantee  on  the  day,  there,  the  grantee  may  after-  7  Co.  29. 
wards  demand  the  rent  on  the  land ;  because  the  tenant  having  ^3°^'*  ^^'** 
omitted  to  do  his  duty  by  a  tender  on  the  day,  he  is  still  obliged 
to  answer  the  legal  demand  of  the  grantee,  which  is  well  made 
upon  the  land,  because  the  rent  issues  thereout ;  for  where  there 
is  no  tender  on  the  day  of  payment,  the  rent  is  due  and  payable 
every  day  afterwards ;  and  therefore  a  demand  in  the  same  man- 
ner as  the  law  requires  is  sufficient ;  and,  consequently,  the  non- 
payment, after  a  demand  on  the  land,  is  a  denial  and  disseisin, 
for  which  the  grantee  may  have  his  assise. 

If  a  lease  be  made  reserving  rent,   and  a  bond  given  for  per-  Cro.  Eliz.  53«. 
formance  of  covenants  and  payment  of  the  rent,  the  lessor  may  ^'*<J-  ^a*"-  76. 
sue  the  bond  without  demanding  the  rent ;  for  the  bond,  being  ny^^naio^ous  ^o 
only  a  collateral  security  for  the  rent,  makes  no  alteration  in  the  this  is  the  de- 
nature of  it ;  but  it  must  still  be  paid  in  the  same  manner,  and  cision  in  Mur- 
at  the  same  time  and  place,  as  if  there  had  been  no  bond  given  ;  ™y  ^-  '^'"P» 
and  therefore  is  subject  to  the  former  rules  and  distinctions  as  to  '^g^Jj^"' 
tlic  demand. 

If  there  be  several  things  demised  in  one  lease,  with  several  Vmigh.  71, 
reservations,  with  a  clause,   that  if  the  several  yearly  rents  re-  72. 
serve<l  be  l)ehind  or  unpaid  in  part,  or  in  all,  by  the  space  of  one 
montli  after  any  of  the  days  on  which  the  same  ought  to  be  paid, 
that  then  it  shall  be  lawful  for  the  lessor,   into  such  of  the  pre- 
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mises  whereupon  such  rents  being  behind  are  reserved,  to  re- 
enter; these  are  m  the  nature  of  distinct  demises  and  several 
reservations ;  and,  consequently,  there  must  be  distinct  demands 
on  each  demise  to  defeat  tlie  wliole  estate  demised. 
VmiA,  si,3«.       Also,  as  to  the  necessity  of  a  demand  of  the  rents,  there  is  a 
TriicnuB  ▼.    *  difference  between  a  condition  and  a  limitation.     For  instance,  if 
Countm  of      tenant  for  life  (as  the  case  was  by  marriage-setdement  with  power 
BaltiogbM.       ^  j^^j^g  \eases  for  twenty-one  years,  so  long  as  the  lessee,  his  ex- 
ecutors or  assigns,  shall  duly  pay  the  rent  reserved,)  makes  a  lease 
pursuant  to  the  power,  the  tenant  is  at  his  peril  obliged  to  pay 
tlie  rent  without  any  demand  of  the  lessor ;  because  the  estate  is 
limited  to  continue  only  so  long  as  the  rent  is  paid  ;  and  diere- 
fore,   for  the  non-performance  according  to  the  limitation,  the 
estate  must  determine ;  as  if  an  estate  be  made  to  a  woman  dim 
sola  fuerif,  this  is  a  word  of  limitation   which  determines  her 
estate  upon  her  marriage. 
Hob.  331.  Note,  —  It  seems  the  better  way  for  the  lessor  to  have  a  clause 

2  Roll.  Abr.  of  re-entry  for  nonpayment  of  the  rent,  than  a  clause  that  the 
^64*  s^Co°64  ^^^^  ^^^^^  ^^  ^^^^  ^^^  nonpayment ;  because,  in  the  case  of  a  re- 
PennantVase.  entry,  a  demand  by  the  lessor  and  nonpayment  by  the  lessee 
IKa)  For  it  is  a  does  not  avoid  the  lease;  because  there  must  be  an  actual  entry 
rulcthat where  to  determine  it,  to  which,  as  it  is  said,  there  must  be  an  actual 
JJ^^J^*^*'"*"  demand  precedent;  so  that  in  this  case  an  actual  demand  does 
livery  it  cannot  not  determine  the  lease,  but  only  puts  it  into  the  power  of  the 
be  determined  lessor  to  avoid  it ;  and  this  being  discretionary  in  the  lessor,  he 
before  cntrj-.  ^^y  either  recover  the  rent  by  action  of  debt,  and  so  suffer  the 
issT  i^nd  ^^^^  to  continue;  or  after  such  actual  demand  he  may  by  entry 
R.  287.  c.  defeat  it.  But,  if  the  clause  be,  that  for  nonpayment  the  lease 
Therefore  if  shall  be  void,  then,  if  the  lessor  should  unadvisedly  make  an 
the  lessor  after  actual  demand  of  the  rent,  and  the  lessee  not  be  able  at  that  time 
fbrfdture  ^°  P")"  *^  ^^  ^^  hereby  actually  determined  the  lease ;  because 

which  is  a  ma-  there  is  no  re-entry  previous  to  determine  an  estate  already  void 
terial  and  is-  in  itself:  yet,  even  in  this  case,  if  the  lessor  forbears  to  make  an 
suable  fact,  actual  demand  when  the  rent  is  in  arrear,  he  may  recover  it  by 
ttA?#"«.2^Tcrm  ^^^ion  of  debt  or  distress,  and  so  continue  the  lease,  because, 
R.  430,431.)  these  remedies  being  not  in  defeasance  of  the  grant,  the  lessor 
accepts  rent  may  pursue  them  without  an  actual  demand.  But  this  obser- 
whicb  accrued  yation  is  to  be  intended  only  of  a  lease  for  i/ea7'S ;  for  in  case  of 
doM  anyothcr  ^  ^^^^  ^^^  ^^fi  "°  demand  can  determine  it  without  actual  entry, 
act  amounting  though  the  clause  be,  that  for  nonpayment  of  the  rent  the  lease 
to  a  dispcn&a.  shall  cease  and  be  void,  {a) 
tion  of  the  for- 

fciture,thc  lease  which  was  before  voidMe  h  affirmed.  But  if  there  be  a  lease/or  y<?ar*,  with  a  con- 
dition that  for  nonpayment  of  rent,  or  the  like,  the  lease  hhall  he  null  and  void;  if  the  lessor  makes 
a  legal  demand  of  the  rent,  and  the  lessee  neglects  or  refuses  to  pay,  or  if  the  lessee  is  guilty  of  any 
other  brciich  of  the  condition  of  re-entry,  the  lease  is  absolutely  determined,  and  cannot  be 
let  up  acain  by  acccptnt^cc  of  rent  due  after  the  breach  of  the  condition,  or  by  any  other  act. 
Goodright  v.  David»,  Cowp.  804.  Co.  Lit.  215  a.  1  Saund.  U.  287.  d.  However,  where  the 
words  of  the  proviso  were,  that  **  the  Ica^e  should  be  null  and  void  to  all  intents  and  purposes,'* 
on  a  certain  default  by  the  lessee ;  it  was  held,  that  the  true  construction  was,  that  it  was  only 
voidable,  at  the  option  of  the  lessor ;  for  the  court  would  not  permit  the  lessee  to  take  advan- 
tJige  of  his  own  wron^.  Doe  v.  Uancks,  4  Barn.  &  A.  401.;  and  see  Kede  v.  Farr,  G  Maul.  & 
S.  121.  Arnsby  v.  VVoodward,  6  Barn.  &  C.  519. ;  and  a  receipt  of  rent  by  the  lessor  in  these 
cases  after  the  forfeiture  was  held  a  waivcr.H 

One 
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One  makes  a  lease  for  years,  rendering  rent,  payable  at  the  Dyer  87  88. 
two  most  usual  feasts  in  the  year,  or  within  a  month  after  each 
of  the  said  feasts,  at  such  a  place  certain,  with  a  proviso,  that  if 
the  rent  be  arrear  by  the  space  of  a  month  after  either  of  the  said 
days  (being  demanded  in  due  form),  that  then  the  lease  shall  be 
void.  If  the  lessee  does  not  pay  the  rent  at  the  feast-day,  but 
some  time  after  within  the  month  makes  a  tender  of  it  at  the 
place  appointed,  it  is  doubted  if  this  be  sufficient  without  a  ten- 
der at  the  last  instant  of  tlie  last  day  of  the  month :  but  it  seems 
not,  because  the  lessor  might  have  been  there  on  the  last  instant 
of  that  day  to  have  demanded  it,  and  then  for  nonpayment  the 
lease  will  be  "oid,  and,  consequently,  such  tender  before  the  last 
instant  cannot  save  it. 

Nicolls  prayed  the  opinion  of  the  court  in  this  case :  lessee  of  Noy,  145. 
tithes  (without  any  barn  or  soil)  rendering  rent,  with  a  proviso 
that  if  the  rent  be  not  paid  the  lease  should  be  void,  whether 
the  lessor  should  be  obliged  to  seek  the  lessee  and  demand  the 
rent  of  him,  or  that  the  lessee  ought  to  seek  the  lessor  ?  And  it 
was  held  that  the  lessee  ought  to  seek  the  lessor,  and  that  so  it  had 
been  ruled  before  that  time,  as  at  the  peril  of  the  lessee  the  rent 
must  be  paid,  otherwise  the  lease  is  gone. 

2.  The  Time  of  Demand. 

The  time  for  payment  of  rent,  and,  consequently,  for  a  de-  Co.Lit.202.a. 

mand,  is  such  a  convenient  time  before  the  sun-setting  of  the  P^^'qc^'g 

last  day  as  will  be  sufficient  to  have  the  money  counted:  but,  if  121.' 4  Leonr 

the  tenant  meet  the  lessor  on  the  land  at  any  time  of  the  last  day   171.  Saund. 

of  payment,  and  tender  the  rent,  that  is  a  sufficient  tender,  because  287. ;  j|see 

the  money  is  to  be  paid  indefinitely  on  that  day,  and  therefore  a   .!?^"'?^f'   ,. 

1  .vj-/Yi'^  ^  Taunt.  SSS.Vi 

tender  on  the  day  is  sufficient  " 

If  a  lease  is  made,  rendering  rent  at  Michaelmas  between  the  Cro.  Eliz.  15. 
hours  of  one  and  five  in  the  afternoon,  with  a  clause  of  re-entry,   Loni  Crom- 
and  the  {a)  lessor  comes  at  the  day  about  two  in  the  afternoon,  ^^^^  ^*  ^"" 
and  continues  to  five,  this  is  {b)  sufficient.  (a)^The  de- 

mand may  be  bv  attorney.  4  Leon.  179.  —  But  the  power  must  be  special,  for  such  land  of 
such  tenant.  ||Tbe  attorney  need  not  produce  his  authority  at  the  time  of  the  demand, 
unions  it  is  questioned.  7  East,  363.|1  Yelv.  .37.  Brownl.  l.oH.  ((^)  Demand  must  be  proved 
by  witnesses,  Dyer,  68.;  —  must  be  made  of  the  precise  sum  due.  Leon.  305.  Sav.  121. 
Mo.  207. 

If  a  lease  be  made,  reserving  rent,   upon  condition  that  if  the  Cro.  Eliz.  65, 
rent  be  behind  at  the  day,  and  ten  days  after  (being  in  the  mean  Worcester  v. 
time  demanded),  and  no  distress  to  be  found  upon  the  land,  that  S'^"®- 
the  lessor  may  re-enter ;  if  the  rent  be  behind  at  the  day  and  ten 
days  after,  and  a  sufficient  distress  be  upon  the  land  till  the  after- 
noon of  the  tenth  day,  and  then  the  lessee  take  away  his  cattle, 
and  the  les.sor  demand  the  rent  at  the  last  hour  of  the  day,  and  the 
lessee  do  not  pay  it,  nor  is  there  any  distress  upon  the  land  ;  yet 
the  lessor  cannot  enter,  because  he  made  no  demand  in  the  mean 
lime  between  the  day  of  payment  and  the  ten  days,  which  by  the 
clause  he  was  obliged  to  do. 
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3.   The  Place  where  the  Demand  is  to  he  made. 

Co.  Lit.  153.  Here  again  we  must  observe  the  difference  between  a  remedy 

201.  2  Roll,      by  re-entry  and  distress  :  for  when  the  rent  is  reserved,  upon  con- 
Abr.  428.  dition  that  if  it  be  behind,  that  the  lessor  may  re-enter,  in  such 

case  the  demand  must  be  upon  the  most  notorious  place  on  the 
land ;  and  therefore,   if  there  be  a  liouse  upon  the  huid,  the  de- 
mand must  be  at  the  fore  door  thereof,  because  the  tenant  is  pre- 
sumed to  be   there  residing,  and  the  demand  being  required  to 
give  notice  to  the  tenant  that  he  may  not  be  turned  out  of  pos- 
session without  a  wilful  default,  such  demand  ought  to  be  in  the 
place  where  the  end  and  intention  will  be  best  answered. 
Dalst.  59.  Co.       And  it  seems  the  better  opinion  that  it  is  not  necessary  to  en- 
Lit.  201.  And.  ter  the  house,  though  the  doors  be  open,  because  that  is  a  place 
^J-^^^°"-^'»  appropriated  for  the  peculiar  use  of  the  inhabitant,   into  which 
Eliz  15  "^  person  is  permitted  to  enter  without  his  permission  ;  and  it  is 

reasonable  that  the  lessor  shall  go  no  further  to  demand  his  rent 
than  the  tenant  shall  be  obliged  to  go  when  he  is  bound  to  ten- 
der it ;  and  a  tender  by  the  tenant  at  the  door  of  the  house  of 
tlie  lessor  is  sufficient,  though  it  be  open,  without  entering ;  and 
therefore,  by  a  parity  of  reason,  a  demand  by  the  lessor  at  the 
door  of  the  tenant,  without  entering,  is  sufficient 
Co.  Lit.  155.  But  when  the  demand  is  only  in  order  for  a  distress,  there  it 
is  sufficient  if  it  be  made  on  any  notorious  part  of  the  land,  be- 
cause this  is  only  to  entitle  him  to  his  remedy  for  his  rent;  and 
therefore,  the  whole  land  being  equally  the  debtor,  and  charge- 
able with  the  rent,  a  demand  upon  it,  without  going  to  any  par- 
ticular part  of  it,  is  sufficient. 
Co.  Lit.  S02.  If  a  wood  be  let,  reserving  rent,  the  demand  ought  to  be  made 
at  the  gate,  or  some  highway  leading  through  the  wood,  as  the 
most  notorious  place. 
Bendl.  59.  If  a  rent-seek  be  granted  out  of  A,  payable  at  jB.,  the  grantee 

Cro. Eliz.  324.  may  demand  it  at  A. ;  and  if  the  tenant  be  not  there  to  pay  it,  it 
Car.  507.  jg  ^  disseisin,   for  which  the  grantee  may  have  his  assise ;  and  a 
demand  at  D.  had  likewise  been  good,  because  that,   by  the  ex- 
press appointment  and  agreement  of  the  parties,   was  the  place 
where  the  rent  was  made  payable. 
Cro.  Car.  521.       But  a  demand  of  the  person  of  the  tenant  is  not  sufficient  off 
Co.  Lit.  \55.     the  land,  because  the  demand  is  required  to  be  made  in  order  to 
an  immediate  payment ;  but  no  person  is  presumed  to  carry  hib 
wealth  about  with  him  ;  that  is  rejisonably  supposed  to  be  at  his 
place  of  liabitation,  or  upon  the  land  from  whence  it  is  gathered, 
and  therefore  the  demand  of  the  person  off  the  land,  being  not 
sufficient  to  answer  the  intention  of  the  demand,  is  useless  and 
insignificant. 
4  Co.  i;5.  Co.       If  the  king  makes  a  lease,  reserving  rent,  the  tenant  must  pa} 
Lit.  201.  Cro.  it  without  demand,  as  is  said,  either  to  his  receiver  for  that  pur- 
Mod  ^^o-i         ^^^^'  ^*  ^^  ^^^^  receipt  of  the   Exchequer,  as  well  as   if  by  the 
Dyer,  87.  words  of  tiic  lease  the  rent  had  been  made  payable  at  his  Exche- 

quer, or  into  the  hands  of  his  receiver,     l^ut,  if  the  king  grants 
the  reversion,  the  patentee  must  demand  the  rent  upon  the  land, 

because 
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because  that  is  the  place  appointed  by  law,  for  the  reasons  already 
given,  for  a  common  person  to  demand  the  rent. 

If  a  rent  be  reserved,  payable  at  the  church  of  S.  or  D,  upon  2  Roll.  Abr. 
condition,  it  ought  to  be  demanded  at  both  places,  because  the  428. 
lessee  hath  his  election  to  pay  it  at  either  place ;  and  therefore,  to 
take  advantage  of  the  condition,  the  lessor  must  demand  it  in 
such  places  where  by  his  own  agreement  he  has  permitted  the 
tenant  to  pay  it. 

So,  if  it  had  been  reserved  to  be  paid  at  or  in  the  church  of  Z).,  2  Roll.  Abr. 
it  ought  for  the  same  reason  to  be  demanded  both  within  and  '^^s. 
without  the  church. 

If  a  lease  be  made  of  two  bams,  rendering  rent,  with  condition  Dyer,  529. 
of  re-entry  for  nonpayment,  and  the  lessee  tender  the  rent  at  one  in  margin, 
barn,  and  the  lessor  demand  it  at  the  other,  yet  the  lessor  cannot 
re-enter,  because  one  barn  being  as  notorious,  and,  consequently, 
as  proper  a  place  as  the  other  tor  the  payment,  it  is  presumed 
that  the  lessee  was  at  the  proper  place  for  payment,  unless  that 
presumption  be  overthrown  by  a  demand  ;  and  therefore,  since  the 
demantl  was  not  made  at  both  the  barns,  there  is  nothing  to  de- 
stroy the  presumption  that  the  tenant  was  at  the  proper  place 
ready  to  pay  to  save  the  condition  ;  and  if  the  lessor  did  not  de- 
mand it  at  the  proper  place,  he  shall  not  take  advantage  of  the 
condition. 

But,  however  just  and  reasonable  the  above  cases  and  distinc- 
tions might  have  been,  and  however  necessary  the  knowledge  of 
them,  yet  now. 

By  the  4«G.  2.  c.  28.  §2.  it  is  enacted,  "That  in  all  cases  be-  [(a)Themean- 

**  tween  landlord  and  tenant,  as  often  as  one  half-year's  rent  shall  ing  of  the  act 

*'  be  in  arrcar,  and  the  landlord  hath  right  by  law  to  re-enter  for  *^>  ^^^}  where 

"  nonpayment,  such  landlord  may  withoutany  formal  demand  or  L!lt<!!  "*^ 
..  "^  -^  '  ,,..•'.  /  V  .  ,       express  stipu- 

"  re-entry  serve  a  declaration  m  ejectment  («) ;  or,  m  case  the  lation  in  the 

"  same  cannot  be  legally  served,  or  no  tenant  be  in  actual  pos-  lease  for  entry 
"  session  of  the  premises  {h),  affix  the  same  upon  thedoor  of  any  without 
"  demised  messuage,  or  upon  some  notorious  place  of  the  lands,  le^ssoTmav 
"  Sfc,  comprised  in  such  declaration,  which  service  or  affixing  notwithstand- 
**  such  declaration  shall  stand  instead  of  a  demand  and  re-entry;  ing  enter 
"  and  in  case  of  judgment  against  the  casual  ejector,  or  nonsuit  without  de-' 
"  for  not  confessing  lease,  entry,  and  ouster,  it  shall  be  made  ^j^sTx  Jnonths* 
"  appear  to  the  court  by  affidavit,  or  be  proved  upon  the  trial  in  rent  is  in 
"  case  the  defendant  appears,  that  half  a  year's  rent  was  due  be-  arrear,  and 
"  fore  the  declaration  was  served,  and  no  sufficient  distress  was  there  is  not  a 
'*  to  be  found  (c),  and  that  the  lessor  in  ejectment  had  power  to  ^Jjstrcss" 
"  re-enter,  the  lessor  in  ejectment  shall  recover  judgment  and  otherwise,  in 
"execution,  in  the  same  manner  as  if  the  rent  in  arrear  had  such  cases,  a 
"  been  legally  demanded,  and  re-entry  made ;  and  in  case  the  jicmand  must 
**  lessee,  or  otiier  person  claiming  under  the  lease,  shall  suffer  £)^o"!f  ^'q^^ 
"  judgment  to  be  recovered  on  such  ejectment,  and  execution  Goodright 
"  executed,  without  paying  the  rent  and  arrears,  with  costs,  and  ex  </iw.  Hare 
"  without  filing  any  bill  for  relief  in  equity  within  six  calendar  ^- ^'a^or.       - 
Lt  .1        r  •  1     1  •  fi  1    11  Acceptance  of 

"  months  after  execution  executed,  the  said  lessee  and  all  persons  ^^^^  (^    ^j^^ 

"  claiming  under  the  lease  shall  be  barred  from  all  relief  in  law  landlord  after 
**  or  equity,  other  than  by  writ  of  error;  provided  that  nothing  the  lease  has 
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been  forfeited,  «  herein  shall  bar  the  right  of  any  mortgagee  of  such  lease  who 

has  been  «  gj^gij  j^^j^  \^q  ^^  possession,  so  as  such  mortgagee  within  six 

holden  to  be  .,11               ,1     '^r.                .•                 *    1            n 

a  waiver  of  Calendar  months  after  execution  executed  pay  all  rent  m  arrear, 

the  forfeiture    "  and  costs  and  damages,  and  perform  all  covenants  and  agree- 
in  ejectments    «<  meiits  on  the  part  ot  the  first  lessee." 
brought  upon 

thb  act;  for  it  b  a  iwnalty,  and  by  accepting  the  rent  the  penalty  is  waived.  Per  Aston  J. 
Cowp.947.]  B But  this  dictum  of  Aston  J.  is  not  expressed  with  certainty;  and  in  Green's 
caw,  Cro.  liWz.  3.  1  Leon.  262.  Pennant's  case,  3  Co.  64.  it  is  laid  down,  that  the  mere  ac- 
cq>tance  of  the  rent  in  respect  of  which  the  forfeiture  accrues,  is  not  alone  a  waiver  of  the 
forfeiture,  for  it  is  u  duty  cine  to  the  landlord;  but  if  he  give  an  acquittance  for  it  expressly  as 
for  rcntf  or  if  he  distrain  for  it,  that  is  a  waiver :  and  so  also  if  he  accept  rent  for  a  period 
nAiequtnt  to  the  forfeiture,  for  that  admits  the  continuance  of  the  tenancy.  Ace.  Goodright 
V.  Davids,  Cowp.  803.,  and  Hoe  v.  Harrison,  2  Term  R.  425.,  in  both  which  cases  the  rent 
was  received  <u  rent.  So,  if  the  landlord  bring  an  action  of  covenant  for  rent  stibsequciit  to 
the  forfeiture,  bikI  the  tenant  pay  it  into  court,  the  forfeiture  is  waived.  Doe  d.  Croin{)ton  v. 
Ifinsbull,  Bull.  N.  F.  96.  Selw.  N.  P.  677.  But  the  right  of  re-entry  is  not  waived  by  nn  in- 
tofficient  distress  for  the  rent  in  respect  of  which  the  forfeiture  accrues.  Brewer  d.  Lord 
Onslow  V.  Eaton,  cited  6  Term  R.  220. ;  nor  by  any  distress  (as  it  would  seem)  for  such  rent 
if  made  before  the  forfeiture  is  complete,  although  the  landlord  remain  in  possession  under  the 
dbtress  after  the  forfeiture.  Doe  v.  Johnson,  1  Stark.  411.;  et\vid.  2  Espin.  Ca.  393.  Whether 
rent  subsequent  to  the  forfeiture  can  in  any  circumstances  be  received  without  a  waiver,  has 
not  been  decided.  In  case  of  notices  to  quit,  the  acceptance  of  rent  subsequent  is  not  of  itself 
a  waiver  of  the  notice,  but  only  evidence  for  the  jury  to  judge  whether  it  was  paid  as  rent  or  as 
compensation  for  a  trespass.  Cowp.  243.  1  Ball  &  Be.  561.  6  Term  R.  220.  2  Camp.  387. ; 
though  a  distress  for  such  rent  has  been  held  a  waiver  of  the  notice,  Zouch  v.  Willingale, 
1  H.B.  311.;  but  not  a  distress,  come  seiubie,  for  rent  due  previous  to  the  time  of  quitting 
according  to  the  notice,  1  H.  B.  512.  But  as  the  law  leans  against  forfeitures,  the  two 
cates  are  distinguishable.  In  cases  of  leases  for  life^  the  mere  acceptance  of  rent  subsequent 
to  the  forfeiture  is  of  itself  a  waiver;  since  the  rent  could  only  be  received  as  rent,  there 
being  no  personal  contract  or  duty.  Pennant's  Ca.  5  Co.  64.  Adams  on  Eject.  1 56.  (2d  ed.) 
The  service  of  the  declaration  in  ejectment  is  put  by  the  statute  in  the  place  and  stead  of  a  de- 
mand of  rent  and  re-entry,  and  therefore  it  is  no  objection  that  the  declaration  is  served  on  a 
day  subsequent  to  the  demise  stated  in  it,  such  demise  being  after  the  rent  became  due,  for  the 
ICHOr't  title  accrued  on  the  day  when  the  forfeiture  would  have  accrued  at  conmion  law  by 
nonpayment  of  rent.  Doe  v.  Shawcross,  3  Bam.  &  C.  752.|I  f(A)A  very  little  matter  is  sufficient 
to  keep  the  possession;  therefore  where  the  defendant  had  left  some  beer  in  the  cellar,  and  the 
Uuidlord  proceeded  as  on  a  vacant  possession,  the  judgment  and  execution  were  set  aside  with 
costs.  Bull.  Ni.  Pri.  97.  (4th  edit.)  Savage  v.  Dent.]  ||2  Chitt.  Rep.  177.  (c)  If  a  landlord  is  pre- 
vented by  the  tenant  from  entering,  he  may  recover  under  the  statute,  without  shewing  that  there 
was  actually  no  sufficient  distress.    Doe  v.  Dyson,  Moo.  &  Malk.  77.,  and  see  15  East,  286.|| 

§3.  [If  the  lessee,  his  assignee,  or  any  other  person,  claiming  any 

right,  tide,  or  interest  at  law  or  in  equity  to  the  lease,  shall,  within 
the  time  aforesaid,  file  one  or  more  bill  or  bills  for  relief,  in  any 
court  of  equity,  he  shall  not  have  or  continue  any  injunction, 
against  the  proceedings  at  law  on  such  ejectment,  unless  he  shall, 
within  forty  days  next  after  a  full  and  perfect  answer  shall  be  filed 
by  the  lessor  of  the  plaintiff'  in  such  ejectment,  bring  into  court, 
and  lodge  with  tlie  proper  officer,  such  sum  and  sums  of  money 
as  the  lessor  of  the  plaintiff*  shall  in  his  answer  swear  to  be  due 
and  in  arrear,  over  and  above  all  just  allowances,  and  also  the 
costs  taxed  in  the  said  suit,  there  to  remain  till  the  hearing  of  the 
cause,  or  to  be  paid  out  to  the  lessor  or  landlord  on  good  security, 
subject  to  the  decree  of  the  court ;  and  in  case  the  bill  shall  be 
filed  within  the  time  aforesaid,  and  after  execution  executed,  the 
lessor  of  the  plaintiff  shall  be  accountable  for  no  more  than  he 
shall  really  and  bonit  fide,  without  fraud,  deceit,  or  wilful  neglect, 
make  of  the  demised  premises  from  the  time  of  his  entering  into 
the  actual  possession  tiiercof;  and  if  that  happen  to  be  less  than 

the 
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the  rent  reserved  on  the  lease,  then  the  lessee,  before  he  shall  be 
restored  to  his  possession,  shall  pay  to  the  lessor  or  landlord  what 
the  money  he  so  made  fell  short  of  the  reserved  rent,  for  the 
time  he  held  the  lands. 

Provided  that  if  the  tenant  shall,  at  any  time  before  the  trial  §  4. 

in  such  ejectment,  pay  or  tender  to  the  lessor  or  landlord,  his 
executors  or  administrators,  or  his  or  their  attorney  in  that  cause, 
or  pay  into  court  where  the  cause  is  depending,  all  the  rent  and 
arrears,  together  with  the  costs,  all  further  proceedings  on  the 
said  ejectment  shall  cease  and  be  discontinued;  and  if  the  lessee, 
his  executors,  administrators,  or  assigns,  shall,  upon  such  bill  filed 
as  aforesaid,  be  relieved  in  equity,  he  and  they  shall  hold  the  de- 
mised lands  according  to  the  lease  thereof  made,  without  any  new 
lease  to  be  thereof  made  to  him  or  them.] 

(The  legislature  aj^pears  to  have  had  four  different  objects  in 
view  in  the  enactments  of  this  statute: — First,  to  abolish  the  form 
of  a  demand  of  rent,  where  no  sufficient  distress  can  be  found 
upon  the  premises  to  answer  that  demand  ;  secondly,  in  case  of 
beneficial  leases  which  may  have  been  mortgaged,  to  protect  the 
mortgagees  against  the  iraud  and  negligence  of  their  mortgagors ; 
thirdly,  to  render  the  possession  of  the  landlord  secure,  after  he 
has  recovered  the  lands;  and,  fourthly,  to  take  from  the  court  the 
discretionary  power  they  formerly  exercised  of  staying  the  pro- 
ceedings, at  any  stage  of  them,  upon  payment  of  the  rent  in 
arrear  and  costs.     The  first  of  these  objects  is  effected  by  per- 
mitting the  landlord  to  bring  his  ejectment  without  previously 
demanding  the  rent ;  the  second,  by  permitting  the  mortgagee  not  3  Taunt.  402. 
in  possession  to  recover  back  the  premises  at  any  time  within  six 
months  after  execution  executed,  by  paying  all  the  rent  in  arrear, 
damages,  and  costs  of  the  lessor,  and  performing  all  the  covenants 
of  the  lease ;  the  third,  by  limiting  the  time  for  the  lessee,  or  his 
assigns,  to  make  an  application  to  a  court  of  equity  for  relief,  to  Roc  d.  West 
six  calendar  months  after  execution  executed  ;  and  the  fourth,  by  I*J,    '*^' 
limiting  the  application  of  the  lessee  to  stay  proceedings  upon  Dq^  y 
payment  of  the  rent  in  arrear  and  costs,  to  the  time  anterior  Masters, 
to  the  trial,  and  making  it  compulsory  upon  the  court  to  grant  2  Barn.  &  C. 
the  application  when  properly  made.  ^^^' 

As  this  statute  dispenses  with  a  demand  for  rent  in  those  cases 
only  where  there  is  no  sufficient  distress  upon  the  premises,  as 
well  as  six  months  rent  in  arrear,  it  is  still  necessary  for  the  les-  Doc  d.  Forster 
sor  to  comply  with  all  the  formalities  of  the  common  law,  before  v.  Wandlass, 
he  can  proceed  on  a  clause  of  re-entry  for  nonpayment  of  rent,  ^TcrmK.in. 
if  a  sufficient  distress  can  be  found.     But  an  insertion  in  the 
proviso  of  the  lease,  that  the  right  of  re-entry  shall  accrue  upon 
the  rent   being  laufully  danandcd,    will   not  render  a  demand  Doc  v. 
necessary  if  there  be  no  sufficient  distress;  for  it  is  only  stating,  in  g  ivj*yi  ^'g 
express  words,  that  which  is,  in  substance,  contained,  from  the  525. 
principles  of  the  common  law,  in  every  proviso  of  this  nature. 

The  provisions  of  this  statute,  with  the  exception  of  the  one 
relating  to  the  demand  of  rent,  extend  to  all  cases  where  there 
is  six  nionlhs  rent  unpaid,  and  tlie  landlord  has  a  right  to  re-enter. 

D  *  This 
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Roe  d.  Wat     This  point  has  only  been  decided  on  that  part  of  the  fourth  sec- 
^*£^  tion  which  directs  all  proceedings  to  be  stayed  upon  payment  of 

7  £Mt,  S63,  ^^  ^^^^  j^  arrear  and  costs  before  trial ;  but  the  principle  of  the 
decision  seems  to  apply  to  all  the  other  provisions  of  the  statute. 
It  was  objected  in  that  case  that  the  statute  only  applied  to  cases 
of  ejectment  brought  after  half  a  year's  rent  due,  where  no  suffi- 
cient distress  was  to  be  found  upon  the  premises:  but  Lord 
EUcnborottgh  C.  J.  says ;  the  statute  is  more  general  in  its  oper- 
ation ;  for  though  the  fourth  clause  has  the  word  "  such "  (sti^h 
ejectment),  yet  the  second  clause  to  which  it  refers  is  in  the  dis- 
junctive, stating  first,  that  in  all  cases  between  landlord  and 
tenant,  when  half  a  year's  rent  shall  be  in  arrear,  and  the  land- 
lord has  a  right  of  re-entry  for  nonpayment  thereof,  he  may 
bring  ejectment,  i'c,\  or  in  case  the  same  cannot  be  legally  served, 
^c,  or  in  case  such  ejectment  shall  not  be  for  the  recovery  of  any 
messuage,  Sfc,  and  in  case  of  judgment  against  the  casual  ejec- 
tor, or  nonsuit  for  not  confessing  lease,  entry,  and  ouster,  it 
shall  appear  by  affidavit,  or  be  proved  upon  the  trial,  in  case  the 
defendant  appears,  that  half  a  year's  rent  was  due  before  the  de- 
claration served,  and  that  no  sufficient  distress  was  to  be  found  on 
the  premises,  and  that  the  lessor  had  power  to  re-enter,  then, 
and  in  every  such  case,  the  lessor  shall  recover  judgment  and 
execution. 

By  the  words  of  the  fourth  section,  the  lessee  is  to  pay  the 

arrears  of  rent,  S^c,  into  court  before  the  trial ;  and  no  provision 

is  expressly  made  for  his  relief,  in  case  he  should  suffer  judgment 

to  go  by  default  against  the  casual  ejector.     If,  however,  the 

H**lHf '^'^ '^*      P^^"^  should  arise,  it  is  probable  that  the  court  would  not  con- 

s  Stra.  900       sider  a  judgment  so  obtained  as  equivalent  to  a  trial,  but  would 

The  rent  can    grant  relief  to  the  lessee  at  any  time  before  execution  executed. 

only  be  calcu-    In  the  case  of  Goodtitle  v.  Holdfast^  which  was  decided  about  the 

Irted  to  the      ^^j^g  when  the  statute  was  enacted,  relief  was  given  under  such 

not  to  thc^v  circumstances ;  but  as  there  is  no  allusion  to  the  statute  in  the 

of  computing,    report  of  the  case,  it  is  probable  that  the  decision  took  place  be- 

4  Taunt.  883.    fore  it  passed  into  a  law. 

Tlie  provision  of  this  fourth  section  seems  also  to  extend  only 

to  cases  where  the  rent  and  costs  are  tendered  to  the  lessor,  or 

Goodrightd.     paid  into  court  after  action  brought;  yet  where  the  tenant  ten- 

Stephenson       dered  the  rent  in  arrear  after  the  lessor  had  given  instructions  to 

Rl    k'^*'^       his  attorney  to  commence  an  action,  but  before  the  declaration 

'  had  been  delivered,  the  court  set  aside  the  proceedings,  with 

costs,  although  it  was  urged  by  the  lessor  that  such  tender  was 

merely  matter  of  defence  at  the  trial. 

Pure  d.  With-       Where  the  ejectment  was  brought  on  a  clause  of  re-entry  in 

ST'xV  5!""^*^^*    ^^  ^^**^  ^°^  "®'  repairing,  as  well  as  for  rent  in  arrear,  under 

the  statute,  it  was  urged,  on  a  motion  to  stay  proceedings  upon 

payment  of  the  rent,  that  the  case  was  not  within  the  act,  because 

it  was  not  an  ejectment  founded  singly  on  the  nonpayment  of 

rent ;  but  the  court  notwithstanding  made  the  rule  absolute,  with 

liberty  for  the  lessor  to  proceed  on  any  other  title.     13ul  where 

the  lessor  has  rccoveretl  possession  of  the  premises,  a  court  of 

equity 
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equity  will  not  grant  relief  under  the  second  section,  if  such  re- 
covery  was   by   reason   of  the   breach   of  other   covenants   or 
conditions,  as  well  as  by  the  nonpayment  of  rent.     And  where  Wadman 
the  tenant  applied  to  the  Court  of  Chancery  to  relieve  against  a  v.  Calcraa, 
recovery  upon  a  judgment  by  default  against  the  casual  ejector,  l^J^'^'^^^^^ 
alleging  that  the  action  was  brought  for  a  forfeiture  incurred  by  ^  Lef.  4oo. 
nonpayment  of  rent,  which  allegation  was  contradicted  by  the  2  Ball  &  B. 
landlord,  who   stated   in  his  answer  that  the  tenant  had'  also   104.    2  Dow 
broken  many  of  the  covenants  of  the  lease,  for  which  the  land-  ^'  ^'  "^^^• 
lord  had  a  right  to  re-enter ;  the  court  directed  an  issue  to  try 
whether  the  landlord  knew  of  the  breaches  of  covenant  at  the  time 
of  bringing  the  ejectment. 

Where  the  lessors  of  the  plaintiff  were  both  devisees  and  Barnes,  184. 
executors,  and  rent  was  due  to  them  in  each  capacity,  the  defend- 
ant moved  to  stay  proceedings  on  payment  of  the  rent  due  to  the 
lessors  of  tlie  plaintiff,  as  devisees  only,  they  not  being  entitled 
to  mainLiin  ejectment  as  executors ;  and  the  rule  was  made 
absolute. 

Tlie  proceedings  may  be  stayed  either  by  moving  the  court,  or  2  Sell.  Prac. 
in  vacation  by  summons  before  a  judge.  ||  127.  Adamson 

143.  155.  (2d  ed.) 

(K)  The  several  Remedies  for  the  Recovery  of  Rents: 

And  herein, 

1 .  Of  the  Remedy  hy  Distress, 

T^HE  remedy  by  distress  is  by  the  common  law  incident  to  a   Vide  tit. 
rent-service ;  but  in  case  of  a  rent-charge,  it  must  be  ex-  f^pj*^**- 
pressly  provided  for  by  the  deed.*  cutorsof^' 

tenants  in  fee-simple,  fee-tail,  or  for  lives  of  rents,  shall  have  debt  or  distress  for  the  arrears. 

5'-'  II.  8.  c.  37. Exceptions  of  manors  in  Wales,  ||whereof  tenants  have  imraemorially  paid 

It  .ictnption-money  in  discharge  of  duties  and  forfeitures;  and  vicle  as  to  this  statute, />04<,  41.1| 

Id.  §  2. Husbands  seised  in  right  of  wives,  or  tenants  jmr  auter  vie^  after  the  death  of  the 

wife,  or  cestui  fjue  vie,  may  distrain  or  have  debt  for  the  arrears.     Id.  §  3. Distress  given 

for  rent-seek,  [rents  of  assise,  and  chief-rents  which  have  been  duly  paid  for  the  space  of  three 
years  within  the  space  of  twenty  years  before  the  first  day  of  the  session  of  parliament  when 
the  statute  passed ;  or  shall  hereafter  be  created,  as  in  case  of  rent  reserved  upon  lease.  4  G.  2. 
c  28.  §  5.  For  a  rent  granted  in  fee  since  the  statute  of  (juia  cniptores,  and  before  the  passing 
of  this  statute,  there  cannot  be  a  distress  but  under  this  statute,  and  therefore  in  an  avowry 

for  such  a  distress,  the  case  must  be  brought  within  it.   Dou^l.  604.  Bradbury  v.  Wright.] 

Crops  growing  may  be  distrained,  11  G.  2.  c.  19.  J  8. It  goods  are  seized  on  an  extent  on 

an  outlawry,  the  landlord  shall  not  have  the  goods  delivered  to  him,  though  he  distrained 
before  the  extent.  Rex  v.  Southerly,  Bunb.  5.  [It  is  settled,  that  goods  distrained  for  rent 
and  not  sold,  are  liable  to  seizure  on  an  immediate  extent  for  the  king's  own  debt;  for  the 
mere  distress  does  not  change  the  property.  Parker,  112.  Rex  v.  Cotton.  Whilst  goods 
are  upon  the  premises  the  landlord  may  distrain  them,  notwithstanding  an  actual  assignment 
under  a  commission  of  bankrupt.  1  Atk.  loa.  /Cx  parte  Plummer.  But,  if  the  goods  are  car- 
ried off* the  prembes,  or  sold,  ne  loses  his  lien  upon  them.  1  Atk.  104.  isx  parte  Grove.  1  Co. 
Bankrupt  Laws,  221.  Ex  parte  Devine.  So  he  does  if  the  goods  are  replevied,  and  the  lessee 
afterwards,  and  before  any  proceedings  in  replevin,  Incomes  bankrupt,  and  the  assignees  sell 
thejKOods.  Bratlyll  v.  Boll,  1  Br.  Ch.  Rep.  427.  Where  a  trader,  after  comn)ittin^  an  act  of 
bankruptcy,  takes  a  shop  and  agrees  to  pay  half  a  year's  rent  in  advance,  where  by  the  custom 
of  the  country  so  much  becomes  due  on  the  day  on  which  the  tenant  enters,  the  landlord 
after  an  aMignment  under  the  conuniteion,  and  before  the  expiration  of  the  half-year,  may 
<ii«»train  the  goods  on  the  prcmUcs  fur  half  a  year's  rent.  Uiickley,  assignee  of  Buckley,  v.  Tay- 
lor, 2  Term  H.  600.1 

This 
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nSectit. 
Dutreuy  and 
Bradly  on 


«».(«ded.)|| 
|C«)ItIuu 
been  dedded 
thattbestatutc 
only  applies 
where  tiie  rent 
has  become 
due  before  tlic 
remoTtd  of 
the  goods. 
Watson 
▼.  Main, 
8Esp.Ca.l5. 
Sednide 
Fumeaux  v. 


This  remedy  by  distress  is  greatly  enlarged  by  several  acts  of 
parlioiuent,  which  are  taken  notice  of  under  the  head  of  "  Di  str  ess," 
and  therefore  I  shall  here  only  subjoin  some  clauses  in  a  late  law 
for  the  more  easy  recovery  of  rents. 

By  the  11 G.  2.  c.  19.  §  1.  it  is  enacted,  "That  in  case  any 
"  tenant  or  lessee  of  lands  or  tenements,  upon  the  demise  where- 
"  of  any  rent  is  payable,  shall  fraudulently  or  clandestinely  carry 
"  off  his  goods  to  prevent  the  landlord  Irom  distraining  («),  it 
"  shall  be  lawful  for  every  landlord,  or  any  person  by  him  em- 
"  powered,  within  thirty  days  next  ensuing  such  carrying  off,  to 
**  seize  such  goods  wherever  the  same  shall  be  found,  as  a  dis- 
"  tress  for  the  rent,  and  the  same  to  sell  or  dispose  of  as  if  the 
"  said  goods  had  been  distrained  upon  such  premises;  provided 
"  that  no  landlord  shall  seize  goods  sold  bona  Jide  and  for  a 
"  valuable  consideration  to  any  person  not  privy  to  such  fraud." 

Potherbj,  4  Camp.  136.  Whether  the  removal  is  fraudulent  or  not,  is  a  question  for  the  jury. 
Welch  V.  Myers,  4  Camp.  368.  The  statute  applies  only  to  the  goods  of  the  tenant. 
Thornton  v.  Adams,  5  Maul.  &  S.  38.|| 

11(6)  This  does  And  by  §  3.  "  If  any  such  tenant  shall  fraudulently  remove  his 
not  apply  to  a  "  goods,  or  if  any  person  shall  knowingly  assist  (h)  such  tenant 
creditor  of  the  «  j^  fraudulently  conveying  away  his  goods,  or  in  concealing  the 
tSh"theten-  "  same,  all  persons  so  offending  shall  forfeit  to  the  landlord, 
ant*s  assent  "  from  whose  estate  such  goods  were  carried  off*,  double  the  value 
removes  the  "  of  the  goods,  to  be  recovered  by  action  of  debt,"  Sfc. 
goods  to  satisfy 

nis  bon&Jide  debt.  Bach  v.  Meats,  5  Maul.  &  S.  200.  It  must  be  shewn  that  the  party  "  as- 
**  sjsting,  &c.'*  was  privy  to  the  fraudulent  intent  on  the  part  of  the  tenant.  Brooke  v.  Noakes, 
8  Bam.  &  C.  537.11 

(c)  The  com- 
plaint need 
not  be  upon 
oath.    The 
King  V.  Bissex, 
Tr.  29  & 
30  G.  2.  K.  B. 
J  Bum's  Just. 
titleDi8tres8,8. 
llWhere  the 
value  does  not 
exceed  50/. 
the  party 
injured  may 
eitiier  proceed 
before  a  magis- 
trate, or  by 
action,  at  his 
pleasure. 
Horsefall 
V.  Dav>', 
1  Stark.  169.; 
and  his  having 
at  first  made 
a  complaint 
before  a 
niagistratc,will 
not  preclude 
his  afterwards 


[§  4.  Provided,  if  such  goods  and  chattels  exceed  not  the  value 
of  50/.,  the  landlord,  his  bailiff^,  servant,  or  agent,  may  exhibit  (c) 
a  complaint  in  writing  against  such  offender  or  off*enders  before 
two  or  more  justices  of  the  peace  of  the  same  county,  riding,  or 
division  of  such  county,  residing  near  the  place  whence  such 
goods  and  chattels  were  removed,  or  near  the  place  where  the 
same  were  found,  not  being  in  the  lands  or  tenements  whence 
such  goods  were  removed,  who  may  summon  the  parties  con- 
cerned, examine  the  fact,  and  all  proper  witnesses  upon  oath,  or 
if  any  such  witness  be  one  of  the  people  called  Quakers,  upon 
affirmation  required  by  law,  and  in  a  summary  way  determine 
whether  such  person  or  persons  be  guilty  of  the  offence  with 
which  he,  she,  or  they  are  charged ;  and  in  like  manner  to  en- 
quire of  the  value  of  the  goods  and  chattels  by  him,  her,  or  them 
respectively  so  fraudulently  carried  off*  or  concealed  as  aforesaid ; 
and  upon  full  proof  of  the  off*ence  (rf),  by  order  under  their  hands 
and  seals,  the  said  justices  may  and  shall  adjudge  the  offender  or 
offenders  to  pay  double  the  value  of  the  said  goods  and  chattels 
to  such  landlord,  his  bailiff,  servant,  or  agent,  at  such  time  as  the 
said  justices  shall  appoint ;  and  in  case  the  offender  or  offenders, 
having  notice  of  such  order,  shall  refuse  or  neglect  so  to  do,  may 
and  shall,  by  warrant  under  their  hands  and  seals,  levy  the  same 
by  distress  and  sale  of  the  goods  and  chattels  of  the  offender  or 

offenders, 
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offenders,  and  for  want  of  such  distress  may  commit  the  offender  ijnnmntr  an 
or  offenders  to  the  house  of  correction,  there  to  be  kept  to  hard  action.  Ibid.\^ 
labour  without  bail  or  mainprize  for  the  space  of  six  months,  {.d)  This « 

unless  the  money  so  ordered  to  be  paid  as  aforesaid  shall  be  "^^'*^'y  ^" 

.  n    ^    ^  *^  order,  not  a 

sooner  satisfied.  conviction, 

and  if  good  in  substance,  great  strictness  in  point  of  form  is  not  requisite.  The  evidence  there- 
fore need  net  be  set  out.  The  King  v.  Bissex,  uhi  sup.  The  court  will  intend  that  the  justices 
had  jurisdiction,  where  the  order  follows  the  words  of  the  statute.  Id.  It  is  not  necessary  to 
state  in  so  many  words,  that  the  rent  was  in  arrear  when  the  goods  were  carried  off;  it  is 
enough  if  it  appears  from  the  order.  Id.  Nor  is  it  necessary  to  state  for  what  time  due.  Id, 
It  is  enough  to  say  that  the  goods  were  taken  ahout  such  a  time.  Id.  In  a  charge  against  a 
person  for  assisting  the  lessee  in  carrying  away  the  goods,  it  is  only  necessary  to  state  that 
offence;  for  the  carrying  away  by  the  lessee,  and  the  aiding  him  in  carrying  them  away,  are  by 
the  statute  two  distinct  offences.  Id.  The  stating  the  charge  in  the  disjunctive,  as  that  the  de- 
fendant assisted  in  removing  or  concealing  the  goods,  is  sufficient.  R.  v.  Middleton,  1  Burr.  .399. 

§  5,  6.  Appeal  given  to  the  quarter  sessions  ;  and  appellant  en- 
tering into  a  recognizance  with  two  sureties  in  double  the  sum 
ordered  by  the  two  justices  to  be  paid,  the  execution  of  such 
order  in  the  mean  time  to  be  suspended. 

By  §  7.  Landlords  are  empowered  to  break  open  houses,  Sfc,  {a)  Before  this 
to  seize  goods  fraudulently  secured  therein,  first  calling  to  their  statute  it  was 
assistance  the  constable,  4^c.  of  the  hundred,  borough,  parish,  holden,^that 
district,  or  place  where  the  same  are  suspected  to  be  concealed ;  house  the 
and  in  the  case  of  a  dwelling-house  (a),  oath  being  also  first  made  landlord  might 
before  some  justice  of  the  peace  of  a  reasonable  ground  of  sus-  bi'cak  open  an 
picion  that  such  goods  are  therein.]  Comb'^^?'^* 

And  by  §  8.  "  It  shall  be  lawful  for  every  landlord  to  seize,  for  °™  * 
"  a  distress,  corn  and  grass,  hops,  roots,  fruits,  or  other  product 
"  growing  on  the  estates  demised  as  a  distress  for  rent ;  and  the 
"  same  to  cut,  gather,  and  lay  up  when  ripe  in  the  barns  or  other 
"  place  on  the  premises;  and  in  case  there  shall  be  no  proper 
•'  place,  then  in  any  other  barn  or  proper  place  which  such  land- 
"  lord  shall  procure  as  near  as  may  be  to  the  premises,  and  in 
"  convenient  time  to  appraise,  sell,  or  dispose  of  the  same  to- 
"  wards  .satisfaction  of  the  rent,  in  the  same  manner  as  other 
"  goods  may  be  seized  and  disposed  of;  the  appraisement  to  be 
"  taken  when  gathered  and  made." 

[By  §  9.  The  distress  of  corn,  Sir,  is  to  cease,  if  the  rent  in  arrear, 
and  the  costs  of  making  the  distress,  be  paid  before  it  is  cut.] 

2.  Of  the  Rentedi/  hy  Writ  of  Annuity/, 

If  a  man  grants  by  his  deed  an  annual  rent  to  J,  S,  in  fee,  for  Lit.  §  219. 
life  or  for  years,  and  the  rent  is  behind,  the  grantee  may  bring  his  *^'^'  ^'  *^*' 
writ  of  annuity  against  the  grantor,  and  thereby  charge  his  per- 
son ;  and  this  remedy  is  founded  on  the  words  ol'  the  contract, 
which  being  presumed  to  be  founded  on  a  valuable  consideration, 
are  always  taken  most  strongly  against  the  grantor ;  and  there- 
fore, where  a  man  grants  an  annual  rent,  the  person  granting  is 
as  well  liable  to  the  charge  as  the  land,  because  the  person  of 
the  grantor  ought  to  be  liable  to  tlie  payment  of  what  he  himself 
hath  given. 

Heuce  it  follows,    that  no  writ   of  annuity  lies  for  a  rent-  Roll.  Abr.  aas. 

service, 
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|K«)  But  the  service,  because  tlie  rent-service  being  something  reserved  by  the 
nenoo  of  the  lessor  by  way  of  retribution  for  the  land  demised,  proceeds  not 
lessee  is  liable  f^Qm  ^1,^  OTant  of  the  lessee,  tlie  reservation  being  the  act  of  die 
^^onthe'de-  'essor,  and,  consequently,  the  person  of  the  lessee  ought  not  to  be 
debtor  liable  to  the  discharge  of  a  thing  it  never  granted  {a) ;  for  the  lessee 
is  only  passive,  and  takes  the  lands  upon  such  terms  as  the  lessor 
is  willing  to  part  with  it,  and  by  such  acceptance  of  the  land  agrees 
to  the  reservation  of  the  rent. 

It  follows  also,  that  if  a  man  devises  rent  out  of  his  land,  and 
dies,  that  no  writ  of  annuity  lies  for  such  rent,  because  the  de- 
vise cannot  take  effect  till  after  the  death  of  the  devisor,  and  then 
it  is  impossible  to  charge  the  person. 

So,  no  writ  of  annuity  lies  for  a  rent  granted  for  equality  of 
partition,  or  in  lieu  of  dower ;  for  though  these  be  given  by  the 
person,  yet,  being  granted  in  satisfaction  of  a  real  estate,  they 
retain  the  nature  of  the  things  for  which  they  are  given,  and  there- 
fore not  recoverable  in  a  personal  action. 

But  for  the  further  explanation  hereof,  vide  tit.  "  Annuity." 


fMtionl 
6  Co.  58.  b. 


fide^Asme, 


Lit.  §  525. 
Co.  Lit,  201. 
S09.    Gilb.  on 
Rents,  135. 
HFirf.  ante, 
p.  37,  38,  39. 
for  the  pro- 
visions of  the 
4G.2.  C.28. 
as  to  eject- 
ments on  these 
provisoes.!! 


Lit.  §  327. 


Co.  Lit.  203. 
[The  distinc- 
tion when  the 


3.  Of  the  Remedy  by  Assise, 

The  writ  of  assise  lies  to  restore  the  party  to  the  actual  seisin 
of  that  freehold  which  he  hath  been  divested  of,  and  conse- 
quently the  party  who  brings  it  must  have  at  least  an  estate  for 
life  in  the  rent,  and  must  have  been  in  the  seisin  and  enjoyment 
thereof. 

4.  Of  the  Clause  of  Re-entry. 

The  condition  of  re-entry  for  nonpayment  of  rent  was  the 
remedy  by  the  ancient  law,  which  was  afterwards  changed  into  a 
distress ;  but  is  yet  a  remedy  allowable  at  law,  where  the  party 
provides  it  by  the  deed ;  as,  if  a  man  makes  a  feoffment,  gift,  or 
lease,  reserving  rent,  witli  a  condition  that  if  the  rent  be  behind, 
that  it  shall  be  lawful  for  the  feoffor,  ^c»  and  his  heirs,  into  the 
lands  to  re-enter;  in  these  cases,  if  the  rent  be  not  paid  according 
to  the  deed,  the  feoffor  or  lessor  may  enter  into  the  lands,  and 
hold  them  in  his  former  estate,  because  the  feoffment  or  lease 
was  not  absolute,  but  defeasable  by  the  non-performance  of  the 
condition. 

But,  where  a  feoffment  is  made  of  lands,  reserving  rent,  upon 
condition  that  if  the  rent  be  behind,  it  shall  be  lawful  for  the 
feoffor  and  his  heirs  to  enter  and  hold  the  lands,  and  take  the 
profits  ////  he  he  satisfied  and  paid  the  rent  behind  ;  this  is  not  a 
condition  absolutely  to  defeat  the  estate;  but  the  feoffor  in  this 
case  shall  upon  his  entry  only  hold  the  land  as  a  pledge,  or  in 
nature  of  a  distress,  till  the  rent  be  paid  him,  and  the  profits  shall 
not  go  into  the  account  of  the  rent,  but  shall  be  applied  to  his 
own  use,  that  by  such  perception  the  tenant  may  be  obliged  the 
sooner  to  pay  the  arrears  of  rent. 

But,  if  the  condition  be,  that  if  the  rent  be  behind,  the  lessor 
shall  re-enter,  and  take  the  profits  until  thereof  he  be  satisfied;  there, 
the  profits  shall  go  into  the  account  of  the  rent,  and  consequently, 

when 


(K)  Remedies  for  Rent.  (Re-entry.)  45 

when  the  profits  received  are  equivalent  to  the  arrear  of  rent,  the  profits  taken  j 

lessee  may  re-enter  and  hold  it  under  the  former  lease.  "Jf  ^^*^  ^^^^^^ 

•^  after  entry  are, 

and  when  they  are  not  to  be  in  satisfaction  of  the  rent,  is  not  admitted  in  equity;  for  the  courts 

of  equity  will  always  make  the  lessor  account  to  the  lessee  for  the  profits  of  the  estate  during 

the  time  of  his  being  in  possession  of  it,  and  decree  him  after  he  is  satisfied  the  rent  in  arrear, 

and  the  costs,  charges,  and  expenses  attending  his  entry  and  detention  of  the  lands,  to  give 

up  the  possession  to  the  lessee,  and  deliver  and  pay  him  the  surplus  of  the  profits  of  the 

estate,  and  the  money  arising  thereby.    Co.  Lit.  205.  a.  n.  3.] 

And  though  part  of  the  rent  be  paid  him  before  re-entry,  yet,  Cro.  Jac.5ii. 
if  the  whole  be  not  satisfied,  he  may  re-enter  for  any  part  that  is  4  Leon,  8. 
in  arrear,  because  the  condition  is  to  enforce  the  payment  of  the 
whole  rent,  and  therefore  he  may  take  advantage  for  nonpayment 
of  any  part  thereof. 

If  a  man  grants  a  rent-charge  to  J".  5.,  his  heirs  and  assigns,  and  q^o.  Jac. 
if  it  shall  happen  that  the  rent  shall  be  behind  and  unpaid,  that  510.  512. 
then  the  said  J.  S.,  his  heirs  and  assigns,  shall  enter  into  the  land,   2  Roll.  Rep. 
and  have  and  enjoy  the  rent  thereof  until  the  arrears  he  fully  sa-  rf*,jl,^i*2g 
tisfied,  and  the  grantor  covenants  to  levy  a  fine  to  the  uses  of  the   147^  '3  Y^nht. 
said  deed ;  if  after  the  fine  levied  the  rent  be  arrear,  the  grantee  250.  Sid.  262. 
may  enter  into  the  land,  or  make  a  lease  for  years;  to  try  his  title  Lev.  171. 
in  ejectment,  because  by  the  fine  there  is  an  estate  vested  in  the 
conusees  to  raise  a  use  in  the  grantee  of  the  rent-charge  when 
the  rent  is  behind ;  and  whenever  the  rent  becomes  arrear,  the 
possessioTi  is  executed  to  that  use,  and  consequently  the  grantee  has 
a  right  to  take  and  keep  that  possession  till  the  use  for  which  it  was 
executed  be  satisfied,  and  that  was  till  the  arrears  of  rent  be 
paid  by  the  perception  of  the  profits ;  and  therefore  though  the 
grantee's  interest  in  the  land  be  uncertain  (because  it  is  uncertain 
when  the  rents  will  be  paid  out  of  the  profits),  yet,  while  his  in- 
terest remains,  if  his  possession  be  disturbed  or  devested,  he  may 
restore  it  by  ejectment,  which  is  the  proper  remedy  to  recover  the 
possession.    And  if  the  grantee  assigns  over  the  rent  the  assignee 
may  likewise  enter  and  maintain  a  title  in  ejectment ;  for  though 
the  use  arises  out  of  the  estate  of  the  conusee  only  as  the  rent  is 
in  arrear,  and  till  the  rent  be  behind  and  unpaid  there  is  nothing 
more  than  a  bare  possibility  of  a  use,  which  in  its  nature  is  not 
assignable,  yet  by  the  conveyance  of  the  rent  it  shall  pass,  because 
it  is  nothing  more  than  a  remedy  or  security  for  the  rent,  and 
therefore  shall  attend  that,  into  whose  hands  soever  it  comes.         Cro.Car.5i2. 

And  by  the  better  opinion  it  seems,  that  if  the  rent  be  arrear 
before  the  fine  levied,  yet  the  fine  levied  afterwards  shall  be  suffi- 
cient to  raise  a  use  in  the  grantee  to  enter  into  the  land  for  the 
recovery  of  those  arrears,  because  the  fine  is  guided  by  the  deed 
of  grant,  and  both  amount  but  to  one  assurance,  and,  conse- 
quently, tlie  fine  shall  have  relation  to  that  deed  which  leads  the 
use  of  it,  and  makes  it  operate. 

So  it  is,  if  such  a  rent  had  been  granted  to  a  man  and  his  heirs,   Sid.  223. 262. 
and  if  the  rent  be  behind  and  unpaid,  then  it  shall  be  lawful  for  ^1'  ^^^^'  ^'^^* 
the  grantee  and  his  heirs  to  enter,  4*c.  the  grantee,  when  the  rent  Kaym.  izs. 
is  arrear,  may  by  such  proviso  enter  and  hold  the  land  till  he  be   i58.Sand.ii2. 
paid  tlie  rent  by  the  perception  of  the  profits  ;  for  though  it  was  Jcmeit  v. 

objected  ^'°^'^'>- 
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Glib,  on  Rents, 
140.    Lil.  4. 
Palm.  206. 
2Lutw.  1151. 

Hob.  82.  208. 
Brownl.  171. 
2  Jon.  33. 


Hob.  208. 
Hutt.42.  114. 
Hetl.  87. 
[To  entitle 
himself  to  the 
penalty,  //o- 
6arl  thought 
that  there 
must  be  a  de- 
mand of  the 
rent  on  the 
day  after  it  be- 
cuinc  due,  that 
is,  in  the  case 
here  put,  on 
the  eleventh 
day.] 

Hob.  82. 1.5 
But  per  Holt 


objected  that  there  was  no  estate  conveyed,  out  of  which  a  use 
might  arise  to  the  grantee  upon  tlie  nonpayment  of  rent,  and  that 
this  grant  could  pass  no  estate  to  the  grantee  as  a  conveyance  at 
common  law,  because  the  grantee  could  have  no  inheritance  or 
freehold  in  the  land  when  the  rent  was  in  arrear  for  want  of 
livery,  nor  an  estate  for  years  for  want  of  a  certain  commence- 
ment and  determination ;  yet  it  was  adjudged,  that  by  the  grant 
he  had  an  interest  vested  In  him  when  the  rent  was  arrear;  and 
though  it  be  an  uncertain  interest,  which  for  the  uncertainty  of 
its  commencement  and  determination  might  be  void  by  the  strict 
rules  of  law,  if  it  were  granted  independent  on  any  estate  certain, 
yet  it  is  good  in  this  case,  because  it  is  created  to  attend  a  deter- 
minate estate,  and  the  nonpayment  of  the  rent  fixes  the  certainty 
of  its  beginning,  and  the  satisfaction  of  the  arrears  by  the  per- 
ception of  the  profits,  the  end  and  determination  of  such  interest, 
and  therefore  the  grantee  may  reduce  such  interest  as  it  arises 
into  his  possession  by  ejectment,  which  is  the  proper  remedy  to 
recover  the  possession. 

5.  Of  the  Nomine  Poenae. 

This  is  not  so  much  a  remedy  for  the  recovery  of  rent,  as  a 
penalty  to  oblige  the  tenant  to  a  punctual  payment,  and  this  as 
well  of  a  rent-charge  as  a  rent-service :  and  herein  these  things 
seem  observable. 

That  in  case  of  a  rent-service  or  rent-charge,  if  it  be  granted 
that  if  the  rent  be  arrear,  that  the  tenant  shall  forfeit  8s,  a  day  as 
a  nomifie 2KeTkVf  there  must  be  an  actual  demand  of  the  rent  at  the 
day  to  give  a  title  to  the  penalty,  because,  till  an  actual  demand 
made,  it  cannot  appear  that  there  was  any  default  or  neglect  in 
the  tenant,  and  it  were  unreasonable  to  oblige  the  tenant  to  pay 
such  penalty  without  a  wilful  default;  for  the  presumption  is, 
that  he  was  ready  to  pay  the  rent  to  save  the  penalty ;  and  there 
is  no  way  to  overthrow  that  presumption  but  by  proving  an  actual 
demand  made,  and  then  if  such  demand  be  not  answered  by  pay- 
ment, it  is  evident,  that  the  tenant  has  wilfully  neglected  it,  and 
consequently  has  submitted  himself  to  the  penalty. 

But  if  rent  be  demanded  at  the  day,  and  not  paid,  and,  con- 
sequently, the  penalty  forfeited ;  as,  if  a  rent  be  granted  to  A.  for 
life,  and,  if  it  shall  be  arrear  by  the  space  of  ten  days  after  the 
feasts  of  payment,  being  lawfully  demanded,  that  then  the  grantor 
shall  forfeit  105.  by  way  of  pain,  and  that  then  and  so  often  it 
shall  be  lawful  for  the  grantee  to  distrain  till  the  rent  and  penalty 
be  satisfied ;  by  the  opinion  of  Hob,  if  the  grantee  demands  the 
rent  at  the  end  of  the  ten  days,  by  which  he  becomes  entitled  to 
the  penalty,  the  grantee  on  the  eleventh  day  must  likewise  demand 
the  penalty,  because  it  is  not  due  till  after  the  ten  days  incurred, 
and  the  grantor  has  the  whole  day  on  which  the  penalty  becomes 
due  to  pay  it.  But  qucere  whether  the  grantee  be  obliged  to  de- 
mand the  penalty  after  it  becomes  due. 

But,  if  the  plaintiff  brings  an  action  of  debt,  or  avows  for  the 
rent  and  nomine  j^cencCy  without  laying  an  actual  demand  for  the 

rent. 
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rent,  though  he  cannot  recover  the  penalty  for  want  of  such  C.J.,if  a  lessor 
demand,  yet  he  shall,  by  such  suit,  have  judgment  for  the  rent,  ^^ j^^^ ^^J",,^*^?^ 
because  that  is  really  due,  and  ought  to  be  paid  without  any  de-  ^^„^^  andThe 
mand.  rent  was  not 

demanded,  so 
that  the  nomine  pcena  was  not  due,  a  general  judgment  for  both  shall  be  entirely  reversed.  Ld. 
Rayra.  256.] 

If  the  tenant,  that  is  chargeable  with  the  rent,  assigns  over  his  Cro.  Eliz.  383. 
interest  in  the  land,  it  seems,  that  the  assignee  is  chargeable  with  V^^^^J' 
the  penalty  for  any  arrear  incurred  in  his  own  time,  because  the  Moor,pl'.48G. 
tiomine  pceruv  being  intended  as  an  obligation  on  the  tenant  to  pay 
the  rent,  that  obligation,  from  the  nature  of  the  contract,  must 
have  continuance  so  long  as  the  rent  is  payable ;  and  therefore 
whoever  takes  the  land,  takes  it  under  the  charge  of  the  rent,  and, 
consequently,  must  be  subject  to  that  security  which  was  origin- 
ally taken  upon  the  creation  of  the  rent. 

If  die  rent  be  devised  without  mention  of  the  nomine  pcence,  yet  Cro.  Eliz.  895. 
it  shall  pass  as  incident  to  the  rent,  because  whoever  has  a  right  Beiulloss  v. 
to  the  rent,   ought  to  have  all  that  security  for  the  payment  of  it  Pl»ill'ps. 
which  was  taken  upon  the  original  creation  of  it. 

The  nomine pcence,  as  an  incident  to  the  rent,  shall  descend  to  Co.  Lit.  162. 
the  heir,  because,  being  a  security  or  penalty  to  engage  the  pay- 
ment of  the  rent,  whoever  has  a  right  to  the  rent,  ought,  in  rea- 
son, to  have  the  penalty,  which  is  to  oblige  the  tenant  to  pay  it. 
But  the  statute  of  32  H.  8.  c.  37.  ||see  next  page||  gives  no  remedy 
for  the  recovery  of  the  nomine  pcencc,  as  it  does  for  rents,  be- 
cause the  grantee  of  a  rent-charge  might  have  an  action  of  debt 
for  the  arrears  of  the  nomine  pccncc  at  common  law ;  for,  being 
only  a  penalty,  they  looked  on  it  to  be  only  a  chattel,  since  it  did 
not  grow  due  with  every  gale  of  the  rent,  but  arose  casually 
upon  the  nonpayment  of  tlie  rent  at  the  day ;  and  for  the  same 
reason  tlie  executors  of  the  grantee  might  have  an  action  of  debt, 
and,  consequently,  there  was  no  necessity  for  the  statute  to  pro- 
vide a  remedy. 

6.  Of  the  Bemedy  by  Action  of  Debt,  Sfc,  and  as  grounded  on 
several  Acts  (jf  Parliament :  ^And  herein  of  "  double  Value'' 
and  «  doubU  Bentr\\ 

The  remedy  by  action  of  debt  extended  only  to  rents  reserved  Glib,  on 
on  leases  for  years,  but  did  not  affect  freehold  rents ;  the  reason  Kcnts,  93. 
whereof  is  this :  actions  of  debt  were  given  for  rent  reserved 
upon  leases  for  years,  for  that  such  terms  being  of  short  con- 
tinuance,   it   was  necessary  that   the  lessor   should  follow   the 
chattels  of  his  tenant,  wherever  they  were  or  wheresoever  he 
should  remove  them:  but,  when  the  rents  were  reserved  on  the  Co.  Lit.  1 62. 
durable  estate  of  the  feud,  the  feud  itself,  and  the  chattels  there- 
upon, were  pledged  for  the  rent ;  and  if  the  land  were  unstocked 
lor  two  years  the  lord  had  his  cessavit  per  bicnninm  to  recover  the 
land  itself;  and  hence  it  is,  that  if  the  durable  estate  of  the  feud 
determined,  as,  if  the  lessee  for  life  died,  the  lessor  might  have  an 

action 
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action  of  debt  for  the  arrears  ;  because  the  land  was  no  longer  a 
security  for  the  rent ;  and  therefore  the  chattels  of  the  tenant  were 
liable  to  satisfy  the  arrears  in  an  action  of  debt  wherever  the 
tenant  removed  them. 
Co.  Lit.  162.  So  it  was  in  case  of  a  rent-charge ;  for  if  a  man  were  seised  of 

4Co. -i?.  it  in  fee,  and  it  was  arrear,  he  could  have  no  action  of  debt  for 

the  arrears ;  and  if  he  died,  his  heir  could  not  have  any  real 
action  for  the  arrears,  for  that  is  proper  for  the  recovery  of  the 
possession,  which  was  still  in  him,  nor  could  he  have  a  personal 
action,  because,  besides  the  former  reason,  it  were  absurd  to  give 
a  real  action  for  the  rent  running  on  in  his  own  time,  and  a  per- 
sonal action  for  the  arrears  in  the  lifetime  of  the  ancestor  at  the 
same  time ;  for  it  could  not  be  supposed  to  be  both  a  real  and 
personal  thing :  for  this  reason  also  the  executor  could  have  no 
action  for  the  arrears  (who  is  entitled  to  the  personal  estate) ; 
and  also  because  he  could  not  entitle  himself  by  virtue  of  the 
contract  that  created  the  rent,  since  the  heir  was  constituted 
representative  by  the  contract,  and  by  consequence  that  repre- 
sentation excluded  all  other  persons  from  taking  any  benefit  as 
representatives  that  did  not  come  under  that  character. 
sAnn.  c.  14.  But  these  inconveniencies  and  mischiefs  are  remedied  by  an 

§^'  act  of  parliament,  by  which  it  is  provided,  "  That  whereas  no 

"  action  of  debt  lies  against  a  tenant  for  life  or  lives,  for  any 
"  arrears  of  rent,  (luring  the  continuance  of  such  estate  for  life  or 
''  lives,  it  shall  and  may  be  lawful  for  any  person  or  persons, 
"  having  any  rent  in  arrear,  or  due  upon  any  lease  or  demise 
"  for  life  or  lives,  to  bring  an  action  or  actions  of  debt  for  such 
''  arrears  of  rent,  in  the  same  manner  as  they  might  have  done 
*'  in  case  such  rent  were  due  and  reserved  upon  a  lease  for 
"  years." 
Webb  V.  Jiggs,  ||This  statute,  however,  only  applies  to  the  case  of  rent  due 
4  Maul.  &  S.  fj.Qj^  ^  tenant  to  a  landlord,  and  does  not  extend  to  the  case  of  an 
annuity  or  yearly  rent  devised  to  A.,  and  payable  during  the  life 
of  J5.  out  of  lands  devised  by  the  same  will  to  B.;  and  therefore, 
during  the  continuance  of  the  freehold  estate  in  the  rent,  an 
action  of  debt  does  not  lie  by  A.  against  B.  for  the  arrears.  || 
Co.  Lit.  162.  -^"^  by  the  statute  of  32  H.  8.  c.  37.  (a),  the  executors  of  a 

Cro.  Car.  471.  man  seised  either  of  a  rent-charge,  rent-service,  or  rent-seek, 
Lit.  Rep.  93.  either  in  fee-simple  or  fee-tail,  or  for  term  of  lives,  have  now  a 
v^'^h**4^^  double  remedy  given  them  for  such  arrears,  either  by  action  of 
||(a)^lthongh  ^^^^  ^^'  distress :  the  action  of  debt  lies  not  only  against  the 
the  preamble  tenant  that  ought  to  have  paid  the  rent,  but  against  his  executors 
of  this  statute    and  administrators  ;  the  distress  runs  with  the  land  as  long  as  it 

would  rather  continues  in  the  tenant's  possession  that  suffered  the  rent  to  run 
seem  to  con-      .  ^  ,       '  i  •     •       i  /•         i  • 

fine  it  to  ^"  arrear,  or  ot  any  other  person  claiming  by  or  trom  nim. 

executors  of  tenants  for  life  who  had  no  remedy  at  common  law,  i.  e.  executors  of  tenants  'pur 
axder  vie  during  the  life  o(cestui(jue  vicy  and  although  Lord  CoAVs  language,  Co.  Lit.  1  G2.a.,  and  the 
case  of  Turnery.  Lee,  Cro.  Car.  4  7 1.,  are  in  favour  ofthis  narrow  construction,  yet  it  has  been  de- 
cided, that  the  statute  extends  to  nil  executors  of  tenants  for  life  of  rents,  as  well  executors  of 
tenant  for  his  own  life,  who  had  an  action  of  debt  at  common  law,  as  to  executors  of  tenants 
pur  aider  vic^  who,  during  the  continuance  of  the  life,  had  no  remedy  at  all.  Hool  v.  Bell, 
Lord  Uaym.  172.     Co.  Lit.  162.  a.  n.4.  762.  b.  ii.  I.     18  Vin.  542. ;  el  vide  Cro.Eliz.  332.     It 

seems 
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seems  doubtful  whether  this  statute  extends  to  cases  of  arrears  due  on  leases  for  years,  since 
the  statute  only  specifies  tenants  in  fee  simple,  fee  tail,  and  for  lives,  of  rents,  &c.  Meriton  v. 
Gilbee,  2  B.  Moo.  48.    Selw.  N.  P.  645.  (4th  ed.)|| 

And  therefore,  if  a  man  grants  a  rent-charge   in   fee,   and  4Co.  5o. 
afterwards  makes  a  feoffment  of  the  land  out  of  which  it  issues,  4^"^*\^^' 
and  the  feoffee  makes  a  lease  at  will,  the  executors  of  the  grantee  Andrew  Og- 
may  distrain  the  tenant  at  will  for  any  arrears  that  became  due  nell's  case. 
in  the  lifetime  of  the  grantor,  becau.se  such  tenant  chiims  from  the 
grantor ;  and  so  every  feoffee  of  the  first  feoffee  in  iiifinitum  claims 
immediately  from  the  grantor. 

So,  if  the  tenant  makes  a  gift  in  tail,  and  the  donee  dies,  the 
issue  is  chargeable  with  the  arrears  of  the  rent ;  because  tliough 
be  claims  by  descent  jierformam  doniy  yet  it  is  by  virtue  of  the 
gift  matle  by  the  tenant. 

But,  if  tenant  in  tail  makes  a  gift  in  fee,  and  dies,  and  the  dis- 
continuee  charges  the  land  with  a  rent  in  fee,  and  then  enfeoffs 
tlie  issue  in  tail  within  age,  so  as  he  is  remitted,  the  issue  is 
chargeable  with  none  of  the  arrears ;  because,  being  remitted  by 
the  feoffment  to  the  old  estate-tail,  he  cannot  claim  under  the  2Vern.  Gia. 
discontinuee,  but  from  the  first  donor. 

So  it  is,  if  the  tenant  dies  without  heirs,  so  that  the  tenancy  Co.  Lit.  162. 
escheats  to  the  lord,  he  shall  not  be  chargeable  with  any  arrears 
of  a  rent-charge  incurred  in  the  life  of  the  tenant. 

But  before  these  acts,  if  there  had  been  tenant  for  life  of  a  Co.  Lit.  162. 

rent,  and  he  died,  the  rent  being  in  arrear  (a),  his  executors,  by  ll(«)  And  now 

tlie  common  law,  miffht  have  an  action  of  debt  for  the  arrears:  ^-^/J^'i!^''/?" 
^       ,  '       fc»         .  ,'   C.19.  §15.  the 

tor  the  executor,  representmg  the  person  ot  the  testator,  succeeds  executors  of 

in  all  his  personal  rights ;  and,  when  the  rent  is  arrear  at  his  tenants  for  life 

death,  it  is  no  more  than  a  single  personal  duty,  distinct  and  have  a  remedy 

separate  from  the  real  estate,  for  which  there  can  be  no  remedy  v^^  ^"  appor- 

by  real  action,  which  recovers  the  freehold  of  which  the  possessor  ^^  tj^c  ^leath 

was  disseised  ;  but  the  arrears  of  the  rent  being  no  freehold,  but  of  the  tenant 

a  perfect  chattel  or  single  duty,  were  recoverable  by  the  executor  f^^  life ;  but 

as  all  other  personal  things;  and  though  the  freehold  determined     y    t^^^ 

by  the  death  of  the  tenant  for  life,  yet  they  did  not  construe  such  on  deniiscs  i\c- 

duties  to  cease,  because  there  were  no  words  in  the  contract  to  tcrnjininj^  by 

found  such  a  construction  upon;  for  the  contract  gave  him  the  <leath  of  tenant 

entire  rent  during  life,  and  tlie  act  of  God  did  not  take  it  away.     ^^       " 

If  tenant  pur  aider  vie  or  tenant  for  years  held  over,  yet  the 
lessor  could  not  distrain  them  for  the  rent  that  became  due  before 
the  determination  of  the  respective  leases,  though  they  continued 
in  the  possession  of  the  land  afterwards ;  for  when  the  lease  was 
determined,  the  lessor  could  not  avow  on  them  as  his  tenants, 
claiming  under  a  lease  that  was  ended.  To  remedy  this  it  (/;)  is  {h)  By  the  said 
provided,  that  whereas  tenant  jmr  auter  vie  and  lessees  for  years,  sutuie, 
or  at  will,  frequently  hold  over  the  tenements  to  them  devised, 
after  the  determination  of  such  leases;  and  whereas  after  the 
dclJTmination  of  such,  or  any  other  leases,  no  distress  can  by  law 
l)c  nimle  for  any  arrears  of  rent  that  grew  due  on  such  respective 
leases  l)efore  the  determination  thereof, — **  It  shall  and  may  be 
•'  lawful  for  any  i>crson  or  persons,  having  any  rent  in  arrear,  or 
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"  due  upon  any  lease  for  life  or  lives,  or  for  years,  or  at  will 

"  ended  or  determined,  to  distrain  for  such  arrears,  after  the 

"  determination  of  the  said  respective  leases,  in  the  same  manner 

"  as  they  might  have  done  if  such  lease  or  leases  had  not  been 

(See  the  cases    "  ended  or  determine<l ;   provided  that  such  distress  be  made 

on  this  branch  «  within  the  space  of  six  calendar  months  after  the  determination 

of  the  statute    cc  ^f  g^^*!,  jgase,  and  during  the  continuance  of  such  landlord's 

"  title  and  interest,  and  during  the  possession  of  the  tenant  from 

*'  whom  such  arrears  became  due." 

II Double  value  for  holding  over.|| — Also,  for  the  more 
effectual  recovery  of  rents,  it  is  provided,  "  That  in  case  any 
**  tenant  for  life  or  years,  or  other  person  who  shall  come  into 
*'  possession  of  any  lands,  t^c.  under  or  by  collusion  with  such 
"  tenant,  shall  wilfully  hold  over  after  the  determination  of  such 
"  term,  and  after  demand  made,  and  notice  in  writing  given,  for 
"  delivering  of  the  possession  thereof,  by  the  person  to  whom  the 
'«  remainder  or  reversion  shall  belong,  or  his  agent,  thereunto 
"  lawfully  authorized,  such  person  holding  over  shall  pay  double 
•'  the  yearly  value  of  the  lands,  8^x,  so  detained,  to  be  recovered 
"  by  action  of  debt,  whereunto  the  defendant  shall  be  obliged  to 
"  give  special  bail;  against  which  penalty  there  shall  be  no  relief 
"  in  equity." 

II A  tenant  holding  over  under  a  fair  claim  of  right  is  not 
within  this  act,  although  it  be  decided  eventually  that  he  has 
no  right.  Notwithstanding  the  order  in  which  the  words  stand  in 
the  statute,  from  which  it  should  seem  that  the  notice  ought 
to  be  given  after  the  determination  of  the  term,  yet  the  notice 
may  be  given  before  the  determination;  and  the  notice  to  quit  in 
writing  has  been  held  to  include  a  demand,  the  court  considering 
the  statute  as  a  remedial  law  in  favour  of  landlords,  the  penalty 
being  given  to  the  party  grieved.  And  on  this  ground  it  was 
held,  that  where  a  woman  had  received  notice  to  quit,  and  before 
the  expiration  of  the  tenancy  married,  it  was  not  necessary  to 
make  a  demand  on  the  husband  in  order  to  entitle  the  landlord 
to  an  action  against  him  for  double  value  for  wilfully  holding 
over.  But  Chambre  J.,  considering  the  action  penal,  thought  a 
demand  ought  to  have  been  made  on  the  husband.  Lord  Ellen- 
borough  C.  J.  has  also  held  the  statute  penal,  and  to  be  construed 
strictly,  and  therefore  that  the  words  of  it  could  not  be  extended 
to  the  case  of  a  tenant  from  week  to  week.  Nor  can  the  landlord 
distrain  for  double  value. 

Where  the  demise  is  for  a  time  certain,  as  for  one  year,  and 
no  longer,  a  notice  to  quit  is  not  necessary  at  the  end  of  the  year 
to  put  an  end  to  the  tenancy ;  but  a  demand  of  possession  is 
necessary  to  entitle  the  landlord  to  double  value,  and  the  demand 
may  be  made  after  the  expiration  of  the  term,  but  the  landlord 
will  be  entitled  to  double  value  only  from  the  time  of  the  notice 
and  demand. 

A  receiver  appointed  under  an  order  of  the  Court  of  Chancery 
is  an  agent  within  the  statute,  and  may  give  the  notice. 

This  action  may  be  supported  after  a  recovery  of  the  premises 
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by  the  landlord  in  ejectment;  for  there  is  no  incongruity  in   9 East, sic. 
bringing  both  actions,  the  action  of  ejectment  being  for  recovery  ^'  ^^^ 
of  possession,  and  the  action  for  double  value  to  indemnify  the  Dou^!i75^ 
landlord  for  the  wrong  in  holding  over.  i  Term  R.  5j. 

One  tenant  in  common  may  maintain  an  action  for  double  Black. R.1077. 
value  of  his  moiety  without  his  companion. 

Double  rent  for  holding  over.||^ — By  a  subsequent  act  11G.2.  c.i9. 
it  is  provided,  "  That  in  case  any  (a)  tenant  shall  give  notice  of  §  ^^' 
"  his  intention  to  quit  the  premises,  and  shall  not  accordingly  parordemise^ 
"  deliver  up  the  possession  at  the  time  in  such  notice  contained,  from  year  to 
"  the  said  tenant,  his  executors  or  administrators,  shall  pay  to  year  is  within 

"  the  landlord  double  the  rent  which  he  should  otherwise  have       ,  ^ta-ute, 

,,       .  ,  ,,  and  liable  to 

paid.  ....  .  .  pay  double 

rent,  if  he  does  not  quit  after  giving  notice.   Timmins  v.  Rowlinson,  3  Burr.  1 603. If  tenant 

gives  parol  notice  that  he  will  quit,  it  is  sufficient,  and  subjects  him  to  double  rent  if  he  does 
not.   Ibid.     ||Sonie  fixed  time  must  be  specified  in  the  notice ;  a  notice  that  the  tenant  will 

3 nit  as  soon  as  he  can  possibly  get  another  situation,  is  not  sufficient  to  render  him  liable  for 
ouble  rent.  Farrance  v,  Elkington,  2Camp.  R.591.  The  notice  must  be  such  a  one  as  is 
binding  on  the  tenant,  so  that  the  landlord  might  maintain  ejectment,  or  it  will  not  sulycct  the 
tenant  to  double  rent  for  not  quitting,  Johnstone  v.  Huddlestone,  4  Barn.  &  C.  922.  It  seems 
that  this  action  cannot  be  supported  after  judgment  in  ejectment  against  the  tenant,  since  the 
ejectment  treats  him  as  a  trespasser,  and  the  action  for  double  rent  as  a  tenant.  9  East,  314.; 
et  vide  Cowp.  245.|[ 

II 7.  Of  the  Remedy  hy  Action  for  Use  and  Occupation, 

The  11th  Geo.  2.  c.  19.  §  14.  is  as  follows:  — "  To  obviate  ii  G. 2.  c.  19. 
**  some  difficulties  that  many  times  occur  in  the  recovery  of  Si'** 
"  rent  where  the  demises  are  not  by  deed,  be  it  further  en- 
"  acted,  that,  from  and  after  the  said  24th  day  of  June,  it 
"  shall  and  may  be  lawful  to  and  for  the  landlord  or  land- 
"  lords,  where  the  agreement  is  not  by  deed,  to  recover  a  rea- 
"  sonable  satisfaction  for  the  lands,  tenements,  or  hereditaments 
"  held  or  occupied  by  the  defendant  or  defendants  in  an  action 
'*  on  the  case  for  the  me  and  ocaipation  of  what  was  so  held  or 
'*  enjoyed  ;  and  if  in  evidence  on  the  trial  of  such  action  any 
"  parol  demise,  or  any  agreement  (not  being  by  deed),  whereon  a 
'*  certain  rent  was  reserved,  shall  appear,  the  plaintiff  in  such 
*'  action  shall  not  therefore  be  nonsuited,  but  may  make  use 
"  thereof  as  evidence  of  the  quantum  of  damages  to  be  re- 
**  covered." 

Before  this  statute  an    action  of  assumpsit  would  lie   on   a  Oartnal  v. 

promise  to  pay  a  sum  of  money  in  consideration  of  a  permission   Morgan,  Cro. 

to  occupy  lands,  and  the  objection  of  its  being  real  contract,  for  "lac-  598. 

which  assumpsit  would  not  lie,  was  aoi  rid  of  by  considering  the  ^;""P'"a"^'- 
^11  .-1  .1  .       .         I  Southwicke, 

sum  to  l)e  paid  as  a  compensation  due  on  the  contract,  and  not  j  Lev.  204. 

as  rent,  and  the  permission  to  occupy  as  not  amounting  to  a 

demise.     But  then  it  seems  that  the  plaintiff  would  have  been   l7</c5Taunt 

nonsuited,  if  he  produced  in  evidence  in  such  action  any  parol  25. 

demise  or  agreement  with  a  reservation  of  a  certain  rent ;  and  to 

obviate  this  difficulty  the  above  section  appears  to  have   been 

enacted. 

TTie   action   for   use  and  occupation    only  applies  to  cases 

E  2  where 
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Elliott  V.  Ro-    where   there  is  no  demise  or  agreement  under  seal ;   altliough  in 
Mrs,  4  Espin.    one  case,  where  the  defendant  held  by  an  agreement  under  seal, 
R.  59.    This     j^Qj.  amountinff  to  a  demise,  it  was  held  that  the  action  could  be 
decision  is  ex-         •   ^  •      i      *^ 
pressly  against  mamtauied. 
the  words  of  the  statute. 

Stroud  V.  Debt  also  lies  for  use  and  occupation ;  and  is  frequently  sub- 

Rogers,6Terra  stituted  for  the  old  action  of  debt  for  rent.     The  action  of  debt, 

however,  is  independent  of  the  statute. 
Wilkins  v.  The  action  is  transitory,  and  it  is  not  necessary  to  state  in  the 

Wingate,  declaration  the  parish  or  local  situation  of  the  premises,  or  any 

6  Term  R.  62    particulars  of  the  demise  ;    but  if  stated,  a  variance  in  proof  is 

6  East,  348.    '   ^"^^• 

Egler  V.  Marsden,  5  Taunt.  23.     Guest  v.  Caumoiit,  3  Camp.  234. 

Buck  V.  The  action  is  founded  on  contract,  and  does  not  apply  to 

Wright,  an  adverse  or  tortious  holding;    therefore  the  plaintiff,  after 

ilennK.378.  y^QQ^Q^y  in  ejectment  of  the  premises,  may  recover  in  this  action 
the  rent  up  to  the  time  of  the  demise  in  the  ejectment,  but  not 
subsequently. 
Kirtland  v.  -^"^  ^^^^  holding  must  be  under  a  contract  of  demise.  Therefore 

Pounsett,         where  a  party  was  let  into  possession  under  a  contract  to  pur- 
2  Taunt.  145.;  chase  premises,  and  he  paid  the  whole  purchase-money,  and  the 
*^dvid.  ePrice,  yg^dor  afterwards  failing  to  make  a  title,  the  purchaser  quitted 
possession  and  rescinded  the  contract,  and  recovered  back  the 
price  as  money  had  and  received;  it  was  held  that  the  vendor  could 
not  recover  rent  for  the  enjoyment  in  an  action  for  use  and  oc- 
cupation :    but  qu.i  if  the  purchase-money  had  not  been  paid, 
whether  the  vendor  might  not  have  recovered  ? 
Naish  V.  Tat-        The  remedy  in  this  action  is  not  co-extensive  with  the  action 
lock,  2  H.         of  debt  for  rent.     The  statute  only  provides  an  easy  remedy  in 
Black.  319.       cases  of  actual  occupation,  leaving  other  more  complicated  cases 
to    their    ordinary   remedy.      Therefore    where   a   bankrupt's 
assignees  had  taken   possession  of  premises  occupied  by  the 
bankrupt  as  tenant  at  a  yearly  rent,  and  held  them  to  the  end 
of  the  year,  it  was  decided  that  they  were  not  liable  in  this 
action  for  the  use  and  occupation  of  the  bankrupt,  but  only  for 
their  own. 
Boot  V.  Wil-         But  the  bankrupt  is  liable  on  his  agreement  to  pay  rept,  not- 
8on,  8  East,      withstanding  his  bankruptcy,  and  though  the  assignees  have  oc- 
^^^'  cupied  during  part  of  the  time  for  which  the  rent  is  claimed. 

Remnant  V.  Executors  and   administrators   cannot  in   general   reject  the 

Bremridge,        term  of  their  testator  or  intestate,  as  the  assignees  may  that  of 
i'B.Moo. 94.;  the  bankrupt;    but  where  an  administrator  has  merely  taken 
ct  vide  1  Will,   possession  of  premises  demised  to  his  intestate,  and  endeavoured 
'*  to  let  them,  and  has  offered  within  a  reasonable  time  to  sur- 
render the  term  to  the  landlord,  and  has  made  no  profit  of  the 
term,  and  has  no  assets,  he  cannot  be  charged  in  an  action  for 
use  and  occupation  subsequent  to  the  intestate's  death ;  and  the 
above  facts  are  a  good  defence  on  iion  assumpsit. 
Richardson  v.        So,  also,  where  a  wonian  dum  sola  was  tenant  of  premises  at  a 
Hall,  1  Bro.      yearly  rent,  and  in  the  middle  of  a  half-year  she  married,  having 
^  ^/  ^Wht      Previously  given  notice  to  determine  the  tenancy  at  the  end  of  the 
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half-year,  it  was  held  that  the  landlord  could  not  recover  that  head  v.  Clif- 
half-year's  rent  in  an  action  against  the  husband  for  use  and  'ord,5Taunt. 
occupation.     This  case  was  attempted  to  be  distinguished  from  g  Camp.R  io4 
Naish  V.  Tatlock,  since  the  assignees  there  were  not  liable  to  the 
debts  of  the  bankrupt,  whereas  the  husband  by  the  marriage 
takes  upon  him  the  debts  and  contracts  of  the  wife ;    but  the 
court  thought  it  was  the  same  thing  as  if  the  occupation  had 
been  by  a  stranger,  instead  of  the  wife. 

If  the  tenant  with  the  landlord's  assent  quit  in  the  middle  of  Grimman  v. 
a  quarter,  the  landlord  cannot  recover  for  use  and  occupation  Le<;ge,  8  Barn, 
for  the  whole  quarter,  nor  pro  rata  for  that  part  of  it  during  ^  ^-  '24. 
which  the  occupation  continued ;  and  if  the  tenant  at  the  end      ^^  ^*g  "j^" 
of  the  year  quit  without  notice,   and  the  landlord  before  the  &  c.  332. 
next  half-year  expires  let  the  premises,  he  cannot  recover  for 
use  and  occupation  from  the  end  of  the  year  till  the  time  of 
reletting. 

Where  a  lease  for  years  expired  at  Midsummer^  and  the  tenant  Bishop  v. 
refused  to  give  up  possession  of  the  premises,  insisting  that  he  Howard, 
was  entitled  to  notice  to  quit,  and  afterwards  continued  in  pos-  ^  ^^''"*  ^  C- 
session  till   ChHstmas,  and  paid  rent  to  that  time,  when  he  ten-     ^°* 
dered  the  keys  of  the  premises  to  the  landlord,  which  the  latter 
refused  to  take ;  it  was  held  that  this  was  not  a  holding  over,  but 
conclusive  evidence  of  a  tenancy  from  year  to  year,  which  en- 
abled the  landlord  to  maintain  use  and  occupation  for  a  quarter's 
rent  due  at  Lady-day. 

Where  premises  were  held  under  an  agreement  for  a  certain  Baker  v.HoIt- 
term,  the  landlord  was  held  entitled  to  recover  the  rent  in  this  ^^^/^^j*^!f'{?i' 
action,  notwithstanding  the  building  had  been  previously  burnt  wards  v!  E^tlie- 
down,  and  the  jiremises  were  afterwards  uninhabited,  for  the  rington,  i  Ry. 
land  still  remained  in  his  occupation.  &  Moo.  268. 

And  the  landlord  may  support  this  action  against  the  original  B"'l  v.  Sibbs, 
tenant,  although  the  premises  are  in  the  occupation  of  an  under-  ^  '^^^^"^  ^• 
tenant  ^^'^' 

But  if  the  landlord  accept  of  the  under-tenant,  and  distrain  Thomas  v. 
upon  him  for  rent,  he  cannot  afterwards  proceed  for  use  and  S^^^'i^i?"'^"' 
occupation  against  the  original  tenant.  Walls  v. 

Atcheson,  3  Bing.  462.    Hall  v.  Burgess,  6  Bam.  &  C.  352, 

And  if  tlie  landlord  after  an  underletting  of  the  premises  give  Bumv.Phelps, 
notice  to  the  under-tenants  to  quit,  and  they  do  quit,  and  the   i  Stark.  94. 
premises  remain  unoccupied  for  a   year,  after  which  they  are 
":^:  in  underlet  by  the  tenant,  the  landlord  cannot  recover  that 
s  rent  in  an  action  for  use  and  occupation  against  the  tenant ; 
lur  it  is  an  eviction  on  the  ])art  of  the  landlord. 

And  if  lands  arc  let  toy/.,  and  /?.  agree  wiih  the  landlord  to  Phippsv.Scul- 

stand  in  ^.'s  place  and  to  pay  rent,  the  landlord  may  afterwards  ihorpc,i  Barn. 

sue  D,  for  use  and  occupation,  and  B.  cannot  set  up  A*s  in-  ^J^'%'*'^^ 

1  r  I  1         I    •     1  1  1.11       ^c  8  Taunt. 

tcrest  as  a  defence,  although  it   has  never  been  determmed  by  2:0.2  Stark. 

surrender  or   notice  to  (|uit ;   for   this   would  be  disputing  his   4i«>. 

landlord's   title,   which   is   never  allowed  in  this  more  than  in    Hull.N.P.i39. 

otlier  actions  for  rent,  (a)  («UJut  aU  ' 

though  a  tenant  cannot  dispute  the  title  ofthc  person  under  whom  Ite  enters,  yet  after  achnow- 

E  3  IcfJginrj 
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led£;ing  the  title  of  a  person  by  pnj'ment  of  rent,  the  tenant  is  not  precluded  from  shewing  that 
such  person  has  no  title,  and  that  the  payment  was  made  under  a  mistake.  Rogers  v.  Pitcher, 
6  Taunt.  202.     Williams  v.  Bartholomew,  I  Bos.  &  Pul.  326. 

Cooke  v.Lox-  Therefore,  in  an  action  of  use  and  occupation  by  a  parson 
R'^*A  7mL?  against  a  tenant  of  his  glebe,  tlie  tenant  cannot  avoid  his  title 
1  Esp.  Ca.2i.    ^y  sjJiewing  a  simoniacal  presentation. 

Lumley  v.  ^^>  however,  the  tenant  has  notice  of  the  conveyance  of  the 

Hodgson,  reversion  by  his  landlord,  lie  cannot  afterwards  safely  pay  the 

16  East,  99.      rent  to  him,  and  the  new  landlord  may  bring  use  and  occupation 
for  such  rent,  without  any  attornment  by  the  tenant,  under  the 
Stat.  4  &  5  Ann.  c.  16.  §  9.  &  10.;  and  notice  of  the  title  of  the 
beneficial  owner   (though  only  a  ccsfui  que  trust)   is  sufficient 
to  enable  his  trustees,  in  whom  the  legal  estate  is  vested,  to  main- 
tain this  action  against  the  tenant. 
Balls  V.  West-       In  a  case,   however,   where  the  defendant  held  a  copyhold 
wood,2Camp.  tenement  under  the  plaintiff,  and  had  paid  him  rent  within  two 
^  h  ther  the'     y^^^'^y  ^^  ^^  ^^^^^  '^y  Lord  Ellcnhorough  that  he  could  not,  in  an 
seizure  of  the    action  for  use  and  occupation,  set  up  as  a  defence,  that,  two  years 
tenement  before,  the  tenement  had  been  regularly  seized  as  forfeited  to  the 

could  be  con-    Jq^j  of  the  manor  by  process  from  the  court  baron,  that  the 


sidered  a 
grant  or  con- 


tenant  had  received  notice  to  pay  the  rent  to  the  lord,  and  had 
veyance  of  "  P^id  it  to  him  ever  since,  {a)  Lord  Ellenhoroiigh  thought  the  tenant 
the  reversion     ought,  on  the  seizure,  to  have  disclaimed  holding  of  the  plaintiff, 

within  the        ^nd  to  have  entered  afresh  under  the  new  landlord, 
meamngofthe 

4  &:  5  Ann.  c.  16.  §  9, 10.?  If  it  could,  then,  as  the  tenant  had  notice  of  it,  he  could  not  resist 
the  payment  of  the  rent  to  the  lord,  and  consequently  could  not  be  liable  to  pay  it  again  to  the 
plaintiff.  The  above  statute  takes  away  the  necessity  of  attornment,  but  provides  that  the 
tenant  shall  not  be  prejudiced  by  paying  rent  to  the  old  landlortl,  as  long  as  he  has  no  notice 
of  the  title  of  the  new.  After  he  has  such  notice  he  becomes  liable  to  the  new  landlord 
without  any  disclaiming  of  the  old  one,  or  any  fresh  entry.  And  if  he  becomes  liable  to 
the  new  landlord,  it  must  follow  that  he  is  discharged  as  to  the  old  one.  And  sec  Lumley 
V.  Hodgson,  iupra, 

Cobb  V.  Where   the   defendant   did  not   come  in  under  the  plaintiff. 

Carpenter,        so  as  to  be  estopped  from  controverting  his  title,  it  seems  the 
2  Camp.  13.  n.  plain tifl' can  only  recover  in  respect  of  the  legal  estate,  and  not  of 
an  equitable  one.     Therefore  where  the  defendant  entered  under 
a  landlord,  who  soon  after  mortgaged  his  estate  to   W.  6\,  and 
afterwards  assigned   the  equity  of  redemption  to  the  plaintiff, 
and  the  plaintifl'  afterwards   took  an  assignment  of  the  legal 
estate  from  IV,  S.,  Lord  Ellcnbormigh  held  that  the  plaintiff  could 
only  recover  for  the  use  and  occupation  subsequent  to  the  legal 
estate  becoming  vested  in  him,  and  not  for  the  period  during 
which  he  had  only  the  equity  of  redemption. 
2  Stark.  Z5G.         The  action,  it  seems,  will  lie  for  the  rent  of  a  Jewish  syna- 
gogue, there  being  no  express  law  prohibiting  such  establish- 
ments. 
1  Esp.  Ca.  i.T.        But  it  will  not  lie  for  use  and  occupation  of  premises  let  for 
1  Bos.  &  Pull,    the  purpose  of  prostitution. 

.340.  n.  1        r  * 

Dean  and  '^^^^  action  may  be  maintained  by  a  corporation  aggregate. 

Chapter  of  Rochester  v.  Pearce,  1  Camp.  465.     Mayor  of  Stafford  v.  Till,  4  Bing.  75. 

Where 
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Where  premises  had  been  demised  by  two  tenants  in  common,   Powis  v. 
and  the  rent  for  a  time  paid  to  the  agent  of  both,  but  afterwards  Smith,  5  Barn, 
the  tenant  had  notice  to  pay  a  moiety  of  the  rent  to  each  of  the  ^  ^*  ^^• 
two,  and  the  rent  was  paid  accordingly,  and  separate  receipts 
given ;  in  an  action  for  use  and  occupation  by  the  two,  it  was  held 
a  question  for  the  jury,  whether  or  not  it  was  the  intention  of  the 
parties  to  enter  into  a  new  contract,  with  a  separate  reservation  of 
rent  to  each. 

Where  a  lessee  took  a  farm  under  an  agreement  which  he  Toralinson  v. 
never  signed,  and   the  terms  of  which,  in  a  material  point,  the  ^'Y.'  ^,  ^^^* 
lessor  failed  to  fulfil,  it  was  held,  in  an  action  for  use  and  oc-   ^  Moo^^*58 
cupation,  that    the  jury  might  ascertain   the  value  of  the  land  §.  C. 
without  regarding  tiie  rent  reserved  by  the  agreement. 

8.  Of  the  Remedy  by  Payment  of  the  Sheriff  on  an  Execution 
against  TcJiant's  Goods. 

By  the  stat.  8  Ann.  c.  14.  §  1.   it   is   enacted,  that   no  goods   8  Ann.  c.  14. 

or  chattels,  in  or  upon  any  messuage,  lands,  or  tenements,  leased  §  ^• 

for  life,  term  of  years,  at  will,  or  otherwise,  shall  be  liable  to  be 

taken  by  virtue  of  any  execution,  unless  the  party,  at  whose  suit 

the  execution  is  sued  out,  shall,  before  removal  of  the  goods  from 

the  premises  by  virtue  of  such  execution  or  extent  (a),  pay  to  the  (a)  This  docs 

landlord  or  his  bailiff  such  sums  as  are  due  for  rent  of  the  pre-  not  apply  to 

mises  at  the  time  of  takinc:  such  goods  or  chattels  under  the  f^  ^^^-^"^AV 

. ,    ,    ,,  ^         J    °    .  1  »  the  suit  ot  the 

execution,  provided  the  arrear  do  not  exceed  one  years  rent;   Crown.  Rex 

and  in  case  the  arrears  exceed  one  year's  rent,  then  one  year's  v.  Dc  Caux, 

rent  is  to  be  paid  to  the  landlord,  and  the  sheriff  or  other  officer  2  Price,  1 7. 

is  thereby  empowered  and  required  to  levy  and  pay  to  the  plain-   g^-^'    jV 

tiff  as  well  the  money  so  paid  for  rent  as  the  execution-money.  * 

The  eighth  section  provides,  that  nothing  shall  extend  to  pre- 
judice her  majesty,  her  heirs  or  successors,  in  levying  debts, 
fines,  or  penalties  due  to  her  majesty,  Sfc.  but  that  it  shall  be 
lawful  for  her  majesty,  Sfc,  to  levy  and  recover  such  debts,  SfC, 
as  if  the  act  had  never  been  made. 

This  act  has  received  a  liberal  construction,  and  is  held  to  Ilenchctt  v. 
extend  to  executions  by  the  defendant  for  costs,  as  well  as  exe-  Kimnson, 
cutions  for  the  plaintiff.  2  Wils.  ho. 

And  on  the  equity  of  the  statute  the  landlord  is  entitled  to  his  Dixonv.Smith, 
rent  on  a  sequestration  out  of  chancery.  1  Swanst.457. 

Although  the  words  of  the  statute  seem  to  impose  on  the  Palgrave  v. 
party,  at  whose  suit  the  execution  issues,  the  duty  of  paying  the  Wimlhara, 
rent  to  the  landlord,  yet  the  sheriff  is  responsible  to  the  landlord;   ^  ^^'""'  ^^^' 
and  the  bailiff  of  a  liberty  is  widiin  this  act. 

It  seems,  however,  that  he  is  not  bound  to  find  out  the  land-  Smith  v.  Rus- 
lord,  but  that  the  landlord  must  give  notice  to  the  sherifi'of  the  sell,  .3  Taunt. 
rent  being  due,  and  make  a  demand  before  the  removal  of  the  '*^- 
goods. 
'        And  therefore  where  the  Inndlord  had  died  intestate,  with  an   Warinjxv. 
arrear  of  rent  due  to  him,  and  an  execution  was  levied  on  the   Dewberry, 
tenant's  goods,  and  afterwards  the  administrator  took  outadminis-   *  ^^™*  ^7* 
tration,  and  then  moved  the  court  to  have  a  year's  rent  out  of  the 

E  4  lew- 


56 


RENT. 


Arnitt  v. 
Garnett, 
3  Bam.  &  A 
440. 
Ibid.  645. 


1  Stra 
Ibid. 


114. 


levy-money ;  the  court  held  him  not  entitled,  since  no  demand 
was  made,  or  could  have  been  made,  on  the  sheriff,  as  the  ad- 
ministration was  not  granted  till  after  the  removal,  and  therefore 
there  was  no  landlord  to  make  the  demand. 

li\  however,  notice  be  given  to  the  sheriff  at  any  time  while  the 
goods,  or  the  proceeds,  remain  in  his  hands,  he  is  bound  to  retain 
the  rent,  although  the  goods  were  removed  from  the  premises 
before  the  notice.  And  if  the  sheriff  have  knowledge  that  rent 
is  due,  it  is  the  same  thing  as  if  an  express  notice  be  given  him 
by  the  landlord. 

The   want  of  alleging  a  demand  seems  to  be  helped  by  verdict. 

And  an  action  lies  by  an  administrator  or  executor  against  the 
sheriff  for  an  arrear  of  rent  accrued  due  to  the  intestate  or  tes- 
tator. 

The  statute  only  extends  to  immediate  landlords,  and  not  to 
ground  landlords. 

Where,  in  an  agreement  for  sale,  it  was  stipulated  that,  until 
the  assignment  was  made,  the  purchaser  should  pay  to  the  seller 
100/.  per  annum  from  the  time  of  taking  possession  till  the  com- 
pletion of  the  purchase,  this  was  held  to  constitute  the  relation  of 
landlord  and  tenant,  and  the  seller  was  held  entitled  to  his  rent 
under  the  statute,  on  an  execution  against  the  purchaser. 

Only  one  year's  rent  is  to  be  paid,  though  there  are  two  exe- 
cutions. 

A  bill  of  sale  has  been  ruled  to  be  a  removal  within  the 
statute. 

The  landlord's  rent  is  to  be  paid  without  deduction  for 
sheriff's  poundage. 

The  landlord  is  only  entitled  to  the  rent  due  at  the  time  of  the 
taking  the  goods,  and  not  to  rent  accruing  during  the  sheriff's 
possession. 

V.  Barker,  i  Price,  274.;  and  6  Price,  19. 

Harrison  v.  The  landlord  is  entided  to  the  benefit  of  the  statute  for  the 

cqo^*  ^   ^^^*  recoveiy  of  forehand  rent  payable  in  advance  by  the  lease. 

Lee  V.  Lopez,  A  commission  of  bankrupt  is  not  an  execution  within  this 
Bt.,  15  East,  statute.  Therefore  where  a  sheriff  had  seized  the  goods  of  a 
2^Term  R  ^  bankrupt,  after  the  act  of  bankruptcy,  on  an  execution  at  the  suit 
GOO.  Ex  parte  of  the  landlord,  who  was  also  a  judgment  creditor  of  the  bankrupt, 
Plummer,  and  the  sheriff  sold  the  goods  after  a  commission  issued,  and  out 
of  the  proceeds  paid  a  year's  rent  to  the  landlord  ;  it  was  held, 
that  as  the  sheriff  did  not  shew  that  he  had  no  notice  of  the 
commission  before  he  paid  the  rent,  he  was  liable  in  an  action  for 
money  had  and  received  to  pay  the  whole  proceeds  of  the  levy  to 
the  assignees;  and  that  he  could  not  deduct  the  amount  of  the 
rent,  as  the  landlord  was  not  entitled  to  it  under  the  statute,  since 
the  statute  only  applied  to  cweaitions  on  judgments.  The  land- 
lord in  this  case  should  have  distrained  for  the  rent,  instead  of 
relying  on  his  judgment  and  his  claim  under  the  statute ;  for  a 
commission,  not  being  an  execution,  does  not  deprive  the  landlord 

of 
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of  the  power  of  distress,  as  an  execution  does ;  and  as  long  as  the  («)  But  now  by 
goods  of  the  bankrupt  remain  on  the  premises  the  landlord  may  ^  ^*  '*•  ^•^,^- 
distrain  («),  although  after  an  assignment  to  the  assignees  and  a  sale .  ^rest  after  an 
act  of  bankruptcy,  whether  before  or  after  the  commission,  shall  be  available  for  more  than  one 
year's  rent  accrued  prior  to  the  commission,  but  the  landlord  may  come  in  as  a  creditor  for 
the  residue. 

The  landlord  is  entitled  to  his  rent  on  an  outlawry  in  a  civil  St.John*s  Coll. 
suit  against  the  tenant,  for  a  capias  utlagatum  at  the  suit  of  the  yTenJ^^R"' 
party  is  only  a  private  execution.  259. 

But  where  goods  were  seized  on  a  pone  per  vadios,  out  of  the  Brandlin<r  v. 
court  of  Durham,  and  the  goods  were  forfeited  to  the  bishop  by  Barrington, 
reason  of  the  defendant's  default,  it  was  held  that  the  case  was   <>  B'»r"-  &  C. 
not  within  the  statute,  and  the  landlord  was  not  entitled  to  his  ^^^' 
year's  rent. 

The  action  against   the  sheriff,  for   not   retaining    the   rent  Colyer  v. 
pursuant    to  notice,   may  be    supported  by  the   trustees    of  an  Speer,  2  Bro. 
outstanding  term,  assigned  in   trust  to  attend  the  inheritance;  ^^* 

although  their  cestui  que  trust  was  the  person  beneficially  inter- 
ested as  landlord. 

Where  a  fieri  facias  issued  against  the  goods  of  a  tenant,  and  Hodgson  v. 
whilst  the  sheriff  was  in  possession  under  it,  a  writ  of  habere  Gascoigne, 
facias  possessionem  was  delivered  to  him  in  an  ejectment  at  suit  of  ^  ^''^'*"-  ^  ^• 
the  landlord,  in  which  the  demise  was  laid  long  antecedent  to 
die  issuing  of  i\\c  fieri  facias ;   it  was  held  that  the  landlord  was 
not  entitled  to  his  year's  rent  out  of  the  levy-money,  since  the 
statute  contemplated  an  existing  tenancy,  whereas  the  tenancy 
here  was  at  an  end  on  the  day  of  the  demise  in  the  ejectment,  from 
which  time  the  tenant  was  a  trespasser. 

If  the  landlord  accept  an  undertaking  from  the  sheriff  to  pay  Rothercy  r. 
the  rent,  and  consent  to  the  removal  of  the  goods,  he  has  waived  Wood, 
his  remedy  on  the  statute  ;  and  this,  whether  the  undertaking  be  "^  ^^^'P-  25. 
valid  or  invalid  as  a  contract. 

The  landlord  cannot  recover  the  rent  in  an  action  for  money  Green  v. 
had  and   received  against  the  sheriff,   but  his  remedy  is  by  a  Austin,  irf. 
special  action  on  the  case.  *^^" 

If  the  goods  have  been  removed  by  the  sheriff  without  paying   Lancv.Crock- 
the  rent,  the  sheriff  is  not  discharged  by  returning  them  again  to  ctt,  7  Price, 
the  premises,  for  they  are  still  in  custodid  lems.  and  not  liable  to  ^^^'  *  ^'  ^^^ 
distrcss.||  ^^•«^«- 

(L)  Rent  when  and  how  discharged;  and  herein,  of 
the  Eviction  of  the  Tenant. 

[A    KENT-SERVICE  is  something  given  by  way  of  retribution  Gilb.  on 

to  the  lessor  for  the  land  demised  by  him  to  the  tenant ;  and,  Rents,  1 15. 
consequently,  the  lessor's  title  to  the  rent  is  founded  upon  this, 
tliat  the  lancl  demised  is  enjoyed  by  the  tenant  during  tlie  term 
included  in  the  contract;  for  the  tenant  can  make  no  return  for  a 
thing  he  has  not :  if  therefore  the  tenant  be  deprived  of  the  thing 
letten,  the  obligation  to  pay  the  rent  ceases,  because  such  obli- 
gation has  its  force  only  from  the  consideration,  which  was  the 

enjoy- 
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enjoyment  of  the  thine  demised.     Hence,  then,  we  may  gather 

these  conclusions  or  inferences.] 
2RoU.Abr.  If  the  lands  demised  be  evicted  from  the  tenant,  or  recovered 

429.  Hob.  82.  \yy  a  title  paramount,  the  lessee  is  discharged  from  the  payment 
Cro.  hiiz.  47.    ^j-  ^j     ^^j^^  ^•j.^j^  ^jjg  ^l^g  ^^  gy^j^  eviction  ;   but,  notwithsUuiding 

Co.  Lit.  148.  ,  ...  1     11  1  1 

201.  such   recovery  or  eviction,  the  tenant  shall  pay  the  rent  that 

became  due  before  the  recovery;  because  the  enjoyment  of  the 
land  being  the  consideration  for  which  the  tenant  was  obliged  to 
pay  the  rent,  so  long  as  the  consideration  continued  the  obliga- 
tion must  be  in  force ;  there  being  the  same  reason  that  the 
tenant  should  pay  the  rent  for  part  of  the  time  contracted  for,  as 
for  the  whole  term,  if  he  had  enjoyed  the  land  so  long. 

2  Roll.  Abr.  So,  if  a  disseisor  makes  a  lease  for  years,  rendering  rent,  and 
429.  afterwards  the  disseisee  enters,  and  {a)  ousts  the  lessee,  yet  the 
(a)  Must  be  an  j^gg^g  gj^jj^  j^g  accountable  for  the  rent  incurred  before  the 
1  Ld.  Raym.  ouster ;  because  the  lessee  cannot  be  taken  for  a  trespasser,  since 
370.  [It  must  he  came  into  the  lands  under  the  sanction  of  a  legal  contract ; 
be  so  pleaded:  though  the  disseisor,  having  but  a  defeasible  title,  could  not 
^  t  V  tSr^  perform  that  contract ;  however,  till  it  was  destroyed,  and  while 
lessor,  orde-  the  lessee  had  the  peaceable  enjoyment,  the  obligation  to  pay  the 
struction  by  rent,  which  was  founded  on  the  enjoyment,  must  continue,  and, 
him  of  part  of  consequently,  the  lessee  be  obliged  to  pay  the  rent  till  the  entry 
the  premises,     ^r  thp  Hl•*;^Pl^PP 

without  alleg-   °^  ^^^  disseisee. 

in"  an  actual  expulsion, is  not  sufficient;  for  these  are  simple  trespasses.  Hob. 326.  Reynolds 

V.  Buckle,  Cowp.  242.     Hunt  v.  Cope,  2  Jon.  148.    Roper  v.  Loyd.] 

10  Co.  128.  a.  For  the  same  reason,  if  part  only  of  the  land  letten  be  evicted 
Dyer,  56,  from  the  tenant,  such  eviction  is  a  discharge  of  the  rent  in  pro- 
Roll.  Abr.  235.  portion  to  the  value  of  the  land  evicted. 

Ch  Ca.31  32  If  ^.  lets  several  lands  to^.,  and  afterwards  the  inhabitants  of 
Jew  V.  '  the  town,  where  part  of  the  lands  lie,  recover  a  right  of  common 
Tirkwell.  in  part  of  the  lands  demised ;  this  recovery,  it  seems,  by  the  strict 

3  Ch.  Rep.  12.  I.^les  of  the  common  law,  shall  make  no  apportionment  of  the 

rent ;  because  the  recovery  of  the  common  is  no  eviction  of  the 

land,  for  the  soil  still  remains  in  the  lessee ;  and  therefore  there 

can  be  no  apportionment.     But  a  court  of  equity  considers  that 

the  lessee  can  have  little  benefit  by  the  soil  itself,  while  others 

are  permitted  to  take  the  profits  in  common  with  the  lessee,  and 

therefore  in  such  cases  have  apportioned   the  rent ;    unless  it 

appears,  that,  notwithstanding  such  right  of  common  recovered, 

the  lands  demised  are  well  worth  the  rent  reserved  upon  the 

lease. 

10  Co  128  ^"^  ^^^^  former  cases  are  to  be  understood  with  this  restriction, 

Salk.  65.  pi.  1.  that  if  the  tenant  be  ousted  by  a  title  paramount,  before  the  day 

1  P.  Wms.        appointed  for  the  payment  of  the  rent,  such  eviction  entirely  dis- 

392.  pi.  105.      charges  the  tenant  from  the  payment  of  any  part  of  the  rent. 

For  instiince,  if  ^.,  lessee  for  life,  makes  a  lease  to  D,  for  years, 

rendering  rent,  payable  at  Easter,  and  13.  by  virtue  of  the  lease 

enjoys  the  land  for  nine  months,  and  then  A.  dies,  by  which  the 

interest  of  B.  is  determined  ;  in  this  case,  B.  shall  pay  no  rent  at 

all ;  for  though  he  held  the  land  for  nine  months,  yet  his  lease 

being 
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being  ended  before  the  expiration  of  the  year,  (for  the  rent  being  (a)  But  now, 

made  payable  at  Eastei'  only,  was  payable  but  once  in  a  year,)  t>y  the  stat. 

there  could  be  no  rent  due  by  the  contract,  for  it  was  in  con-  1^^*"/*^^^* 

sideration  of  the  enjoyment  of  the  land  that  the  lessee  was  by  the  death  of  tenant 

contract  obliged  to  pay  the  rent  at  the  expiration  of  the  year;  for  life,  a  pro- 

and  when  the  enjoyment  is  interrupted  and  destroyed,  the  lessee  portionable 

shall  not  be  obliged  to  pay  for  what  he  had  not ;  nor  can  there  P/^i^f  ^^ the  rent 
,  .    ^  \    ^  ,,  jfLi  i^biUl  be  paid 

be  any  apportionment,  because  by  the  express  words  ot  the  lease  to  the  exe- 

it  was  to  be  paid  at  Easter^  and  not  before,  {a)  cutor.    Vide 

the  Stat,  infrii. 

II  And  there  shall  never  be  an  apportionment  in  respect  of  part  of  jq  Coke,  128. 
the  time,  as  there  shall  be  upon  an  eviction  of  part  of  the  land.|| 

As  tlie  tenant  is  discharged  from  the  payment  of  the  rent  when  Vaugh.  199. 
the  land  is  evicted  by  a  title  paramount,  so,  by  a  parity  of  reason,  PoUex.  142. 
he  shall  be  discharged  from  it  when  the  lord  purchases  the  te- 
nancy ;  for  in  such  case  the  lord  cannot  have  both  the  land  and 
tlie  rent,  nor  shall  the  tenant  be  under  any  obligation  to  pay  the 
rent,  when  the  land,  which  was  the  consideration,  is  resumed  by 
the  lord  into  his  own  hands  ;  and  this  resumption,  or  purchase 
of  the  tenancy  by  the  lord,  makes  what  the  law  books  call  an 
extinguishment  of  the  rent. 

But,  if  the  conveyance  to  the  lord  was  not  absolute,  but  upon  Cro-.  tit. 
condition,  or,  if  it  were  only  of  a  particular  estate  of  shorter  du-  Extinguish- 
ration  than  the  estate  which  the  lord  had  in  the  rent-seiTice ;  in  Vaii«^li.  J9. 
these  cases,  though  there  be  an  union  of  the  tenancy  and  the  199° 
rent  in  the  same  hand,  yet,  because  that  union  is  but  temporary,  Pollex.  142. 
(for,  upon  the  performance  of  the  condition  or  determination  of 
the  particular  estate,  the  tenant  is  restored  to  the  enjoyment  of 
the  land,  and,  consequently,  the  obligation  to  pay  the  rent  re- 
vives ;)  therefore  the  rent  in  such  case  is  only  suspended,  and 
not  extinguished. 

By  the  11  Geo.  2.  c.  19.,  reciting,  that,  whereas  if  any  lessor  11G.2.  c.  19. 
or  landlord,  having  only  an  estate  for  life  in  the  land,  ^c,  dies  §^^-  U'*^^ 
before  or  on  the  day  on  which  any  rent  is  reserved  or  made  pay-  '"''*''  P'^^-H 
able,  such  rent,  or  any  part  thereof,  is  not  recoverable  by  the 
executors,  Sfc,  of  such  lessor;  nor  is  the  person  in  reversion 
entitled  thereto,  any  other  than  for  the  use  and  occupation  of 
such  lands,  Sfc,  from  the  death  of  the  tenant  for  life ;  of  which 
advanlxige  hath  been  taken  by  the  under-tenants,  who  thereby 
avoid  paying  any  thing  for  the  same ;  for  remedy  whereof  it  is 
enacted,  That  where  any  tenant  for  life  shall  die  before  or  on  the 
day  on  which  any  rent  was  resei*ved,  or  made  payable  on  any 
demise  or  lease  of  any  lands,  c^c  which  determined  on  the  tleath 
of  such  tenant  for  life,  the  executors  or  administrators  of  such 
tenant  for  life  shall  and  may,  in  an  action  on  the  case,  recover  of 
and  from  such  under-tenant  or  under-tenants  of  such  lands,  ^c,  if 
such  tenant  for  life  die  on  the  day  on  which  the  same  was  made 
payable,  the  whole ;  or  if  before  the  day,  then  a  proportion  of 
such  rent,  according  to  the  time  such  tenant  for  life  lived  of  the 
last  year,  or  (juarter  of  a  year,  or  other  linic,  in  which  the  said 
rent  was  growing  due  iis  aforesaid,  making  all  just  allowances,  or 
a  proportionable  part  thereof  respectively. 

[Where 
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[Where  rent  was  so  granted,  as  that  upon  some  contingency 
happening  there  was  no  one  who  could  take  by  the  grant,  ili 
such  case  the  rent  was  said  to  be  determined^  tor  it  could  not 
properly  be  said  to  be  extinguished  or  suspended,  these  terms 
being  only  applicable  when  there  is  an  union  in  the  same  person, 
either  absolute  or  temporary,  of  the  rent  and  the  Jand  out  of 
150.  Moo.664.  ^hich  it  issues.  A  determination  of  it  happened,  when  rent  was 
granted  to  one  p/r  atUei'  vie,  and  the  tenant  jmr  aider  vie  died  in 
the  lifetime  of  cestui  que  vie :  here,  as  there  could  be  no  general 
occupancy  of  a  rent,  and  no  special  occupant  was  marked  out, 
it  determined  upon  the  death  of  the  grantee.  So,  where  a  rent 
was  granted  to  one,  his  executors,  administrators,  and  assigns, 
and  the  grantee  died  in  the  lifetime  of  the  tenant  pur  autcr  vie,  it 
was  holden  that  it  did  not  go  to  the  executor,  being  a  freehold 
which  he  was  incapable  of  taking,  and  therefore  where  there  was 
have  taken  an  "°  assignment,  determined  by  the  death  of  the  grantee.  But 
estate  pur  where  rent  was  granted  to  one  and  his  heirs  pur  outer  vie,  and 
auter  vie,  the  grantee  died  in  the  lifetime  of  cestui  que  vie,  leaving  an  heir, 

though  a  free-  jj^  g^^j^  ^^^^  ^^^  ^^^^^  jg  ^^^  determined,  but  ffoes  to  the  heir  as  a 
hold  before  the  .  ,  ^    ,   \      rrv-  ^-         i  -.i 

statute  of  special  occupant,  (a)      1  his  question,  however,  with  respect  to 

29  Car.  2.  the  determination  of  rents  by  occupancy,  is  now  universally  pre- 
Co.  Lit.  41.  b.  vented  by  two  statutes,  viz.  the  29  Car.  2.  c.  3.  §  2.  which  makes 
fi^th*  rt ^  estates  pur  auter  vie  devisable,  and  if  not  devised,  chargeable  in 
(fl)  Ld.C.  J.  ^^^  hands  of  the  heirs  as  assets,  if  he  takes  them  as  special  oc- 
Vaughan  cupant ;  and  if  he  does  not,  directs  that  they  shall  go  to  the 

thought  that  grantee's  executors  and  administrators,  and  be  assets  in  their 
there  could^bc  j^^^^jg  .  ^^^  ^j^^  U  G.  2.  c.  20.  §  4.  which  in  the  case  of  intestacy 
either  general  i^i^kes  the  surplus  of  such  estates  distributable.] 
or  special,  of  a  rent,  and  therefore  that  the  heir  took  in  this  case  by  descent  ns  heir  of  a  descend- 
ible freehold.  But  see  the  notes  in  Co.  Lit.  above  referred  to ;  ||and  see  Doe  v.  Robinson, 
8  Barn.  &  C.  29C.|| 
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(Z.)  Vide  the 
Stat.  1 1  G.  2. 
ante,  59. 


(M)  Of  Apportionment  (Z>),  and  herein  of  the  Suspension 
and  Extinguishment  of  the  Rent :  And  therein, 

1.  In  isohai  Cases  a  lieiit  may  be  apportioned  by  the  Act  of  the 
Parties  ;  and  herein  of  the  Difference  between  a  Rent-Service 
and  a  lient-Charge. 

A  ND  first,  it  is  necessary  to  distinguish  between  a  rent-service 
and  a  rent-charge :  for  if  a  man,  who  hath  a  rent-service, 
purchases  part  of  the  land  out  of  which  the  rent  issues,  the  rent- 
service  is  not  extinguished,  but  shall  be  apportioned  according  to 
the  value  of  the  land  ;  so  that  such  purchase  is  a  discharge  to 
the  tenant  for  so  much  of  the  rent  only  as  the  value  of  the  land 
purchased  amounts  to  :  but  if  a  man  has  a  rent-charge,  and 
purchases  part  (c)  of  the  land  out  of  which  the  rent  issues,  the 
whole  rent  is  extinguished. 
[Sav.  69.    (c)  Noy,  5.    The  terre-tenant  must  plead  this,  in  order  to  exonerate 


Lit.  §  222. 
8  Co.  105.  b. 
Gilb.  on 
Rents,  151- 
j|wherc  the 
reason  of  the 
difference  be- 
tween  a  rent- 
service  and  a 
rent-charge 
in  this  respect 
is  explained. II 
the  remmnder. 

Co.  Lit.  147,  But  if  the  grantor,  by  deed  reciting  the  purchase,  had  granted 

]^^'  ..  that  the  grantee  should  distrain  for  the  same  rent  in  the  residue 

Roll.  Abr.  236.  °  P 
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of  the  land,  the  whole  rent-charge  had  been  preserved ;  because 
such  power  of  distress  had  amounted  to  a  new  grant. 

If  a  man  grants  a  rent-charge  out  of  two  acres,  and  afterwards  Co.  Lit.  i48.b. 
the  grantee  recovereth  one  acre  by  title  paramount  the  grant,  the  Where  entire 
whole  rent  shall  not  be  extinguished ;  because  the  law,  which  jf  7s^^hc^\^ 
gives  the  remedy  for  the  recovery  of  a  man's  right,  will  not  pre-  &c.  shall  be* 
vent  the  prosecution  of  such  right,  by  depriving  the  prosecutor  extinguished 
of  a  greater  profit  than  the  thing  recovered  may  amount  to  ;  but,  ^f  revive, 
in  this  case,  there  shall  be  no  apportionment,  but  the  grantee  c    Lt  149^* 
shall  have  the  whole  rent  after  he  has  recovered  one  acre.  ^  Cq.  105. 

In  some  cases  a  rent-charge  may  be  apportioned  by  the  act  of  Co.  Lit.  148. 

the  party ;  as,  if  the  grantee  releases  part  of  his  rent  to  the  te-  Hf^  ^''<5- 

nant  of  the  land,  such  release  does  not  extintruish  the  whole  rent.  '^  '?•  Z^'^^. 
^       .^    ,  '        .  p  .  ^  ,     ,  which  seems 

So,  if  the  grantee  gives  part  01  it  to  a  stranger,  and  the  tenant  contrar>'. 

attorns,  such  grant  shall  not  extinguish  the  residue  which  the  [Hobart  ar- 

grantee  never  parted  with,  because  such  release  or  disposition  g"<^rfoob- 

makcs  no  alteration  in  the  original  grant,  nor  defeats  the  intention  ffT^f ^' '  ^}- 
f  '  1  I  r^^/'iiij  ri         11.     the  tenant  13 

of  It,  as  the  purchase  01  part  ot  the  land  does ;  tor  the  whole  not  comnel- 

rent  is  still  issuable  out  of  the  whole  land,  according  to  the  lable  to  attorn, 

original  intention  of  the  grant.     Besides,  since  the  law  allowed  and  Lord  C.B. 

of  such  sort   of  grants,    and  thereby  established  such  sort  of  t^efdse  on  tliis 

property,  it  would  have  been  unreasonable  and  severe  to  hinder  subject,  i65. 

the  proprietor  to  make  a  proper  distribution  of  it  for  the  promo-  seems  of  the 

lion  of  his  children,  or  to  provide  for  the  contingencies  of  his  J^™^  opinion  ; 

family,  which  were  in  his  view.     The  objection  that  has  been  .  "L^^^  ^  ^^    ,, 

,  •"      .  -  .  T   •  •  r  1  next  page,  and  1 

made  to  these  sort  01  apportionments,  or  divisions  of  rent-charges,  <7?/^rc,\vhetiier 

is  this,  that  the  tenant  thereby  would  be  exposed  to  several  suits  by  the  stat. 
and  distresses  for  a  thing,  which,  in  its  original  creation,  was  ^Ann.  c.iG. 
entire  and  recoverable  upon  one  avowry.  crantrbe  not 

good  without  the  attornment  of  the  tenant?  —  **  That  is,  so  as  to  affect  the  tenant.  By 
11  G.  2.  c,  19.  §  11.  attornment  by  tenants,  unless  made  in  consequence  of  some  judgment  at 
law,  or  decree  or  order  of  a  court  of  equity,  or  made  with  the  privity  and  consent  of  the  land- 
lord, or  to  any  mortgagee  after  the  mortgage  is  become  forfeited,  are  void.*  * 

And  if  a  rent-charge  may  pardy  be  assigned  by  the  grant  of  Cro.  Eliz.  742. 

the  party,  much  more  may  part  of  it  be  extended  for  his  debts,  ^?"^"  ^• 
by  the  favour  and  assistance  of  the  law ;  for  though  the  tenant  is 
tliereby,  without  his  attornment,  possibly  made  liable  to  several 
suits  and  distresses,  yet  it  is  an  inconvenience  he  may  avoid  by 
a  punctual  performance  of  his  own  grant. 

It  is  next  to  be  considered,  whether  a  rent-service,  incident  to  2  Inst.  501. 

the  reversion,  may  be  apportioned  by  the  grant  of  part  of  the  l^oli.  Abr.2.~4. 

reversion.    And  it  seems  formerly  to  have  been  doubted  whether  zV^'  ^ -,  * 

upon  such  grant  there  could  be  any  apportionment?  or  whether  Co.Lit.  I48.a. 

the  whole  rent  should  not  be  extinguished  and  lost  ?  for  since  the  8  Co.  79.  b. 

reversion  and  rent  incident  thereto  were  entire  in  their  creation,  l^y*  ^sg. 

they  thought  it  hard  that  by  the  act  of  the  lessor  they  should  be  jl^^^  V?  5 

divided,  and  therel)y  the  tenant  made  liable  to  several  actions  and  Moor      * 

distresses  for  the  recovery  of  them.    But  this  conception  was  too  pi.  255.  260. 

narrow  and  absurd  to  govern  men's  property  long  ;  for  if  I  make  11'^"''  it  is 

a  lease  of  three  acres,  reserving  35.  rent,  as  I  may  dispose  of  the  jcttlcd  that 

11  .  ¥    1     '^  r  r  •       •  •         I  •  t"C  assignee 

Whole  reversion,  so  may  I  also  of  any  part  of  it,  since  it  is  a  thing  of  the  rcvcr- 

in 
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iion  of  oar/ of  in  its  nature  severable,  and  the  rent,  as  incident  to  the  reversion, 
demised  pre-  may  be  divideil  too  ;  because  that  being  given  in  retribution  for 
liases  may  sue  ^^i^^,  j^j^j^  ouglit,  from  tlie  nature  of  it,  to  be  paid  to  those  wlio 
covenants  in  ^^^  '^  Uiwe  the  land  upon  tlie  expiration  of  the  lease ;  and  hence 
the  lease,  al-  it  is,  that  the  rent  passes  incidentiiUy  with  the  reversion  without 
though  he  any  express  mention  of  it  in  the  grant ;  but  the  tenant  has  really 
cannot  take  j^^  prejudice  from  such  grant,  because  it  is  in  his  jiower,  and  it  is 
a  condinon.  ^**=*  ^^nty  to  prevent  the  several  suits  and  distresses  by  a  punctual 
Twvnam  v.  payment  of  the  rent ;  and  therefore  he  ought  not  to  complain  of 
Pickard,  a  mischief  which  he  has  wilfully  brought  upon  himself.     Besides 

IDS  h"  ^^^^^  formerly  such  grants  could  not  take  effect  without  the  attorn- 

ment and  consent  of  the  tenant.  But,  on  the  other  hand,  it  would 
be  extremely  prejudicial,  if  upon  such  grants  the  rent  should  not 
be  apportioned ;  because  then  the  lessor  could  not  out  of  his  pro- 
perty make  a  provision  for  his  younger  children,  or  answer  the 
contingencies  of  his  family  he  may  have  in  view. 
Cro  EHz.  -^"^  upon  this  reason  the  apportionment  of  rent  has  been 

637,651.  carried  a  step  farther:  as,  if  A.  possessed  of  a  term  for  twenty 

Ardes  V.  years,  leases  it  for  ten  years,  reserving  30/.  rent,  and  afterwards 

R^^[^Ah*  ^'  ^^^^^^5  ^^^*  ^^  ^^^  ^^^^  ^  three  of  his  sons  equally  to  be 

Moor  nl  737 .  divided,  this  is  a  good  devise,  and  each  of  the  sons  shall  have  an 
Cro.  Eliz.  771.  action  of  debt  for  his  third  part,  though  the  reversion,  to  which 
Ewcrv.Moyle.  the  rent  was  originally  incident,  remains  entire;    for  there  is 
notliing  in  the  nature  of  the  thing  to  hinder  such  a  division  or 
apportionment;   and  if  the  tenant  omits  to  pay  the  rent,   the 
several  actions  are  a  mischief  which  he  brings  on  himself,  and 
which  he  might  and  ou^ht  to  have  prevented. 
7  Co.  23.  If  A.  seised  in  fee  of  one  acre,  and  possessed  of  a  term  for 

Bott's  case.  years  in  another,  grants  a  rent  out  of  both  to  B,  in  fee,  and  B, 
Co.  Lit.  147.     tai^es  a  lease  or  grant  of  the  leasehold  acre,  the  rent  shall  not 

thereby  be  suspended. 
Co  Lit.  148.  a.       ^^  lessee  for  life  or  years  surrenders  part,  or  if  he  commits  a 
lloil.  Abr.  235.  forfeiture  of  part^  by  making  a  feoffment  or  doing  waste,  the  rent 
Dyer,  5.  a.        shall  be  apportioned ;   because  the  rent  is  a  retribution  for  the 

13  Co.  J8.        land,  and  therefore  must  necessarily  cease,  according  to  the  pro- 
Moor,  pi.  255.         .•        r.u    1      1  1 
'  *            portion  of  the  land  resumed. 

ry   T-*  ,^o  k        Where  the  lessor  takes  a  lease  of  part  of  the  land,  or  enters 

Co.  Lit.  148.  D.  /<  ,.      •  1  .     *        f.         .    .  Ill 

Bro.  tit.  wrongUdly  into  part,  there  are  variety  ot  opinions,  whether  the 

Extinguish-  entire  rent  shall  not  be  suspended  during  the  continuance  of  such 
ment,  48.  lease  or  tortious  entry ;  and  in  the  last  case  it  seems  to  be  the 

f  Co^5^o^^^'  ^e"cr  opinion  and  the  settled  law  at  this  day,  that  the  tenant  is 
9  Co.  135.  discharged  from  the  payment  of  the  whole  rent  (ill  he  be  re- 
Pollex.  142.  stored  to  the  whole  possession,  that  no  man  may  be  encouraged 
^^^-  to  injure  or  disturb  his  tenant  in  his  possession,  whom  by  the 

IIkV  lessor  P^^'^y  of  the  feudal  law  he  ought  to  protect  and  defend, 
act  ministerially,  as  sherifl',  in  the  eviction  of  tlic  tenant,  such  eviction  will  not  suspend  the 
rent.  Vochell  v.  Doncastcll,  Moore,  891.  And  a  mere  trespass  by  the  lessor  will  be  no  sus- 
pension of  the  rent.  Hunt  v.  Cope,  Cowp.  242.  In  debt  lor  rent,  it  is  optional  either  to 
plead  the  entry  and  expulsion  by  the  plaintiff,  or  to  give  it  in  evidence  on  nil  debet.  But  in 
covenant  for  nonpayment  of  rent,  it  n)U3t  be  pleaded.  See  note  2.  1  Saund.  204.  and  cases 
there  cited. II 

II  And 


(M)  Apportionment,  Suspension,  and  Extinguishment,  63^ 

II  And  where  the  books  speak  of  an  apportionment  in  case  Co.  Lit.  1 48.  b. 
where  the  lessor  enters  upon  the  lessee  in  part,  they  are  to  be 
understood  where  the  lessor  enters  lawfully,  as  upon  a  surrender, 
forfeiture,  or  the  like.  Thus,  if  a  man  be  seised  of  two  acres, 
one  in  fee  and  another  in  tail,  and  makes  a  lease  for  life  or  for 
years  of  both  acres,  and  dieth,  and  the  issue  in  tail  avoideth  the 
lease,  the  rent  shall  be  apportioned. 

And  so  it  has  been  decided  where  a  man  leases  land  of  which  DQ^y  Mevler 
he  is  seised  in  fee,  and  other  land  of  which  he  is  tenant  for  life  2  Maul.  &  S. ' 
with  a  power  of  leasing,  and  the  lease  is  not  according  to  the  276.,  which 
power ;  the  lease  on  the  death  of  lessor  is  not  void  but  good  for  ^^p*""!^^  ^^^* 
the  lands  in  fee-simple,  for  the  rent  shall  be  apportioned.  iWi^htw.  69.- 

and  see  Sugden  on  Powers,  630.  (4tli  ed.) 

And  so  where,  in  covenant  against  the  assignee  of  the  lessee  Stevenson  v. 

for  nonpayment  of  one  entire  rent,  the  defendant  pleaded  in  bar  Lambard, 

eviction  of  a  moiety  of  the  premises  by  title  paramount;    and  ^  j  ^^'  ^1^ 

1  •*  J-     1       1   -11     1  Ti    V    --• -1  ..   1       and  see  Glib. 

upon  demurrer  it  was  adjudged  ill,  because  the  rent  might  be  q^  Rents  147. 

apportioned,  and  the  defendant  had  leave  to  amend  and  plead/       /       x       *   y'^ 

ittoonemoietyonly.il   -  ^  -^2^ 'V-^^--i-: '^^ 

Inere  is  no  colour  or  reason  why  the  whole  rent  should  be  rouex.  141—.    * 

suspended,  when  the  lord  or  lessor  takes  a  lease  of  part  of  the  ^'*^-  '^  '»*-«*/t( 

land,  because  here  is  the  concurrence  of  the  tenant,  who,  by  his  J?"''  ^.^^*        "^^i^f^ 

own  act  and  consent,  parts  with  so  much  of  the  land  as  is  re-  Hodgeskin's  ^tij^^±:* 

demised,  and  thereby  supersedes  the  former  contract  as  to  that  and  Thorn-   ft^^^  ^J 

part;  but  since  the  obligation  to  pay  the  rent  was  by  the  first  borough.oKeb.^ ^/ 

contract  founded  upon  the  consideration  of  the  tenant's  enjoying  ^^j  ^^j^^^;  ^^^  u^  C  ^ 

the  land,  that  obligation  must  still  continue  on  the  tenant  so  far  7E.5.  56, 57.*   \^cO 

as  it  is  not  cancelled  or  revoked  by  any  subsequent  contract  and  the  fol-     v^^VV^ 

between  the  parties,  and  consequently,  the  whole  rent  shall  not  lowing  cases    ^  '^iS 

be  extinguished  by  such  re-demise;  but  the  tenant  shall  pay  rent  n"edtobeh?^  ^^ 

in  proportion  to  the  land  he  enjoys,  because  the  obligation  of  Co.Lit.i48.b!  ^''**^^ 

the  first  contract  must  subsist  so  far  as  the  tenant  enjoys  the  4  Co.  52.  b.       ^<^^h, 

consideration  which  first  engat^ed  him  in  such  contract.  t^^'  ^^^'      ^*^  ^^^ 

.  Bro.  tit.  Ex-    ^^  ^    . 

tinguishment,  48. ;  and/7cr  Hale  C.  J.,  if  the  tenant  upon  such  re-demise  reserved  a  rent,  no     ^      "  '^ 
part  of  the  rent  reserved  upon  the  first  contract  shall  be  suspended.  Vent.  276.    ||If  the  lessor 
takes  back  the  whole  premises  as  tenant  to  the  lessee  for  the  term,  it  operates  as  a  surrender ; 
and  a  sum  reserved  in  such  case  from  the  lessor  to  lessee  is  not  rent  but  a  sum  in  gross. 
Smith  V.  Mapleback,  1  Term  R.  441.|| 

2.  In  what  Cases  they  may  be  apportioned  by  the  Act  of  Law,  or 
by  the  Act  of  God, 

In  this  place  we  are  to  consider,  whether  the  tenant  shall  pay 
tlie  whole  rent,  though  part  of  the  thing  demised  be  lost  and  of 
no  profit  to  him,  or  though  the  use  of  the  whole  be  for  some 
time  intercepted  or  taken  away  without  his  default.  And  here 
it  seems  extremely  reasonable,  that  if  the  use  of  the  thing  be 
entirely  lost  or  taken  away  from  the  tenant,  the  rent  ought  to  be 
abated  or  apportioned,  because  the  title  to  the  rent  is  founded 
upon  this  presumption,  that  the  tenant  enjoys  the  thing  during 
the  contract;  and  therefore  if  part  of  the  land  be  surrounded  or  Roll.  Abr. 23a, 
covered  with  the  sea,  this  being  the  act  ol"  God,  the  tcnuiu  shall 

not 
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not  suffer  by  it,  because  the  tenant  without  his  default  wants  the 

enjoyment  of  part  of  the  thing  which  was  the  consideration  of 

his  paying  the  rent;    nor  has  the  lessor   reason  to  complain, 

because  if  the  Imid  had  been  in  his  own  hands,  he  must  have  lost 

the  benefit  of  so  much  as  the  sea  had  covered. 

Roll.  Abr.  936.       If  part  of  the  land  be  burnt  with  wild-iire,  that  shall  make  no 

It' a  lea<;e  be      abatement  or  apportionment  of  the  rent,  because  the  use  of  the 

inaile  of  land     land  is  not  thereby  taken  away,  and  the  land  may  be  again  re- 

withaflockof  storeil  to  its  former  fertility  by  the  care  and  industry  of  the 
sheep,  and  all  J      J  J 

the  sheep  die,  tenant. 

qiucrc^  Whether  the  rent  i»Lall  bo  apportioned  ?  Dyer,  S5,  —  Where  a  house  was  burnt  down, 
tenant  liable  for  the  rent.  Monk  v-  Cooper,  2  Ld.  Kaym.  1477.  [But  this  was  on  the  express 
covenant.  2Str.  7G3.  S.  C.  Earl  of  Chesterfield  v.  Duke  of  Bolton,  Com.  Rep.  627.  Belfour 
V.  Weston,  1  Term  R.  310.  Doe  v.  Sandham,  Id.  705.  ||Or  if  there  be  no  agreement  under 
seal,  he  may  in  such  case  recover  for  use  and  occupation.  Baker  v.  Iloltzapflell,  4  Taunt.  45. 
ace. ;  srd  vide  Edwards  v.  Etherington,  Ry.  6c  Moo.  Ca.  268.1|  Qu.  Whether,  if  an  action  were 
broiifjht  for  the  rent  in  such  case,  equity  would  not  relieve?  Brown  v.  Quilter,  Ambl.  619. 
iJEquity  will  not  relieve,  or  stay  the  action  by  injunction.  Holtzapffell  v.  Baker,  18  Ves.  1 15. 
Hare  v.  Grove,  3  Anst.  687. ||  Where  a  landlord  is  bound  to  repair  in  certain  cases,  and  the 
tenant  in  one  of  those  cases  from  a  sudden  accident  is  obliged  to  make  those  repairs  to  prevent 
further  mischief,  if  an  action  be  brought  against  the  tenant  for  the  rent,  a  court  of  equity  will 
not  interpose,  because  the  tenant  may  set-off  in  the  action  the  money  advanced  by  him  for  the 
repairs,  as  money  paid  to  the  use  of  the  landlord.     Waters  v.  Weigall,  Anstr.  575.] 

Roll.  Abr.  237.  If  A.,  seised  of  one  acre  in  fee,  and  possessed  of  another  for 
||Sec  2  Maul,  years,  makes  a  lease  of  both,  reserving  rent,  and  dies,  the  rent 
&  S.  276.||  shall  be  apportioned  with  the  reversion,  and  the  heir  and  execu- 
tor shall  have  each  his  proportion. 
Roll.  Abr.  237.  So,  if  a  moiety  of  a  reversion  be  extended  by  clegif,  the  rent 
Cambell's  shall  be  apportioned,  and  the  lessor  shall  still  enjoy  half  the  rent 
^^^^'  as  incident  to  the  reversion  that  remains  in  him. 

Roll.  Abr.  237.        So,  if  a  husband  leases  for  years  reserving  rent,  and  dies,  the 
wife  recovers  a  third  part  of  the  reversion,  she  shall  have  the 
same  proportion  of  the  rent;  for  in  all  these  cases  the  law  dis- 
tributes the  rent  as  it  disposes  of  the  reversion. 
Lit.  §  224.  If  part  of  the  lands  descend  on  the  grantee  of  a  rent-charge. 

Roll.  Abr.  236.  the  rent  shall  be  apportioned  according  to  the  value  of  the  land; 
*  •  for  the  grantee  in  this  Civse  is  perfectly  passive,  and  concurs  not 

by  any  act  of  his  to  defeat  the  grant. 

3.  The  Manner  of  such  Apportionment^  and  how  the  Tetiant  shall 
take  Advantage  of  it. 

Vent.  276.  This  is  properly  the  business  of  a  jury,  who  upon  the  evidence 

Roll.  Abr.  237.  oflered  are  to  judge  of  the  value  of  the  land  purchased  by  the 
lord  or  lessor,  or  aliened  by  the  tenant,  according  to  the  statute 
quia  cmptores,  ^r.  from  whence  it  is  easy  for  them  to  compute 
how  much  is  due  from  the  tenant  for  the  residue  of  the  land  in 
his  hands. 
Vent.  276.  I^*'^  "^^y  ^  done  upon  a  plea  of  ?itl  debet  pleaded  by  the 

tenant,  because,  when  issue  is  joined  on  such  plea,  it  is  the 
business  of  the  jury  to  determine  whether  any  thing  and  how 
njuch  is  due;  and  this  is  done  with  regard  to  the  real  value  of 
the  land  remaining  in  his  hands,  and  not  with  regard  to  the 
quantity  of  it. 

II  lu 
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II  In  covenant,  the  eviction  or  other  ground  of  apportionment   i  Saund.  204. 
must  be  specially  pleaded.  ||  note  (2). 

So,  the  tenant  may  in  his  pleadin<T  set  forth  the  value  of  the  Vent,  276. 
land  purchased  by  the  lessor,  and  that  the  rent  ought  to  be  ap- 
portioned or  abated  in  proportion  to  the  value  thereof. 

But  the  rent  cannot  be  apportioned  upon  a  demurrer,  because  Hodgeskins  v. 
the  judges  only  determine  what  is  the  law  in  such  case,  but  the  Thornbo- 
value  of  the  land  never  comes  in  question.  ^^^^ 

I  And  where  the  apportionment  is  made  between  the  landlord  Bliss  v.  Collins, 
and  the  purchaser  of  a  part  of  the  reversion  without  the  privity  5Barn.<!t  A. 
of  the  tenant,  he  is  not  bound  by  it,  but  may  dispute  its  propriety,   ^  j^'^'  ^  yy  * 
and  cause  the  rent  to  be  apportioned  anew  by  a  jury.||  ig?. 

If  there  be  lord  and  tenant  by  fealty,  and  205.  rent,  the  lord  2  Inst.  50.5. 
purchase  two  acres,  and  then  distrain  for  ISs.  rent,  supposing  Roll.  Abr. 237. 
tlie  rent  to  be  apportioned  according  to  the  quantity  of  the  land, 
the  tenant  rescue,  and  the  lord  bring  his  assise,  and  the  tenant 
plead  nul  tort,  the  recognitors  of  the  assise  shall  extend  the  land 
according  to  the  real  value;  for  the jur}^,  upon  view  of  the  land, 
are  capable  of  judging  of  the  value  of  each  acre:  and  therefore, 
if  they  find  the  two  acres  aliened  of  greater  value  than  the  rest, 
they  may  apportion  the  rent  accordingly,  and  give  the  lord  but 
I6s.  for  the  remaining  eighteen  acres.  And  though  the  lord  de- 
mand more  than  his  due,  yet  he  shall  recover  what  injustice  he 
ought  to  have,  because  it  were  unreasonable  to  expect  the  lord 
should  exactly  judge  of  the  value  of  the  land,  and  consequently 
too  severe  to  put  him  to  the  expense  of  a  fresh  suit  for  such 
mistake. 

But  in  this  case,  if  the  lord  demand  less  than  his  due,  he  shall  2  Inst.  504 
not  recover  more  than   he  demanded,  because  the  court  must 
give  judgment  correspondent  to  the  right  of  the  demandant. 

But,  if  in  debt  or  covenant  the  landlord  declares  for  more  5  Mod.  214. 
rent  than  is  due  to  him,  he  may  release  the  overplus,  and  take  Comb.  365^; 
judgment  for  that  which  is  really  owing.     ^    '  ^  ^^"255 

[Cora.  Rep.  42.     2  Salk.  580.     5  Mod.  563.  where  it  was  holden,  that  before  judgment  an 
avowant  may  abate  his  avowry  for  part  of  the  rent  distrained  for,  but  not  after  judgment. 

UTiV/t'  as  to  apportionment  under  11  G.  2.  c.  19.  §  15.,  and 
between  tenant  for  life  and  remainder-man,  and  between  execu- 
tors of  parson  and  his  successor,   ante,  p.  27,  28.  || 
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(A)  The  Nature  and  Description  thereof. 

(B)  The  different  Kinds  of  Replevins  j  and  herein  of 
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(C)  Replevins,  out  of  what  Courts  and  by  what  Au- 

thority they  issue:  And  herein  of  the  Power 
and  Duty  of  the  Sheriff;  Hand  of  Replevins  for 
Distresses  under  Statutes.  || 

(D)  Of  the  Pledges  in  Replevin,  and  the  Proceedings 

against  them. 

(E)  Of  the   Writs  or   Processes   in    Replevin  :    And 

herein, 

1.  Of  the  original  Writ  of  Replevin, 

2.  Of  the  Withernam. 

3.  Of  the  Writ  of  Second  Deliverance, 

4.  Of  the  Writ  de  proprietate  probanda,  and  the   Claim  of 

Property, 

5.  Of  the  Writ  de  retorno  habendo. 

6.  Of  Returns  irreplevisable, 

7.  In  what  Manner  the  Sheriff  is  to  return  and  cxcaite  such 

Processes, 

(F)  Of  what  Property  and  for  what  Things  a  Replevin 

lies. 

(G)  Replevin,  for  and  against  whom  it  lies. 
(H)  Of  the  Declaration  in  Replevin. 

(I)  Pleas  in  Replevin. 

(K)  Avowries  in  Replevin  :  And  herein  of  what  Seisin 
and  Services,  and  of  the  Certainty  required 
therein  ;  ||  and  of  the  Plaintiff's  Plea  in  Bar.|| 

[  (L)  Of  the  Judgment  in  Replevin.] 

Ag  to  Costs  and  Damages  in  Replevin,  vide  tit  "  Costs,"  (F). 


(A)  The  Nature  and  Description  thereof. 

Co.Lit  I45.b.  J^EPLEVIN  is  a  redelivery  to  the  owner,  by  the  sheriflT,  of  his 
?S  -f'an  fn  cattle  or  goods  distrained  upon  any  cause,  upon  surety  that 
his  Glossary,  he  will  pursue  the  action  against  him  that  distrained.  If  he  pur- 
roc.  "  RepL-  sue  it  not,  or  if  it  he  adjudged  against  him,  then  he  who  took 
^Z'  describes  ^^  distress  shall  have  it  again,  and  for  that  purpose  may  have  a 
"llf^rc^U  ^rit  Of  n/urm,/u./,cmlo. 

rem  apudalium  defentam,  cnulinnc  /rgiliniil  hitcrpositfl,  redimcrc.     Et  cautio  hax  est  slipu/alio  in 
formSJuris  adhihila,  dc  stttndn  juri,  et  gutendo  scfom.  Dictum  autem  rcplcgiarc  quan  rcvadiarc,  /loc 
eU,vademvel  pignut  unum  loco  altcrius  tuggerere,constitucrc.  In  other  words,  a  replevin  is  a  ju- 
dicial 
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clicial  writ  to  the  sheriff,  complaining  of  an  unjust  taking  and  detention  of  goods  and  chattels, 
commanding  the  sheriff  to  deliver  back  the  same  to  the  owner,  upon  security  given  to  make 
out  the  injustice  of  such  taking,  or  to  return  the  goods  and  chattels.    Gilb.  Replev.  85.] 

Replevin  is  a  writ,  and  usually  granted  in  cases  of  distress  («),   Co.  Lit.  145. 
and  is  a  matter  of  right ;  so  that  if  a  man  grants  a  rent  with  ^^°^,  ^^\f  ^"^ 
clause  of  distress,  and  grants  further,   that  the  distresses  taken  pievm^thoiit»h 
shall  be  irreplevisable,  yet  may  they  be  replevied ;  for  such  a  re-  seldom  used"^ 
straint  is  against  the  nature  of  a  distress,  and  no  private  person  except  in  cases 
can  alter  the  common  course  of  the  law.  of  distress, 

seems  equally 
applicable  to  other  cases  of  wrongful  taking.  In  the  year  book  7  H.  4.  28.  b.  it  is  said,  "  If 
"  a  man  take  beasts  against  the  peace,  replevin  lies  not.  But  r?rt5cf)/g«<?  said,  he  might  elect  to 
**  have  replevin  or  trespass  ;  but  some  thought  otherv/ise,  for  in  the  replevin,  if  the  sheriff  re- 
**  turn  that  defendant  claims  property',  and  on  the  writ  de  propr.prob.it  is  found  that  the  pro- 
"  perty  is  in  the  defendant,  the  plaintiff  shall  take  nothing  by  his  writ  :'*  but  this  reason  does  not 
shew  that  replevin  will  not  lie,  but  only  that  the  action,  as  in  other  cases,  will  be  barred  by 
the  defendant  shewing  property  in  the  goods.  And  so  also  in  6  H.  7.  8.  b.,  which  was  an  ac- 
tion of  trespass  for  taking  and  carrying  away  goods  in  plaintilTs  possession  under  an  alleged 
gift  from  the  owner  to  defendant,  and  where  no  question  was  agitated  as  to  distress,  Vavasour 
says,  **  so  also  of  goods  taken ;  one  may  divest  the  property  out  of  him,  if  he  pleases,  by  prc- 
**  cess  of  action  of  trespass,  or  he  may  demand  the  property  byreplenn  or  writ  of  detinue;"  et 
vide  Bro.  Abr.  Replevin.  Vin.  Abr.  Replevin  (B);  and  in  I  Scho.  &  Lef.  Lord  Redesdate.  I.  C. 
said  the  action  was  founded  on  any  taking  by  the  part}',  and  was  calculated  to  supply  the  place 
of  detinue  or  trover,  and  prevent  the  party  from  being  put  to  those  actions,  except  where 
the  other  can  shew  property  in  the  goods.  And  Lord  Ellcnhorough  C.J.  expressed  a  similar 
opinion  in  Doe  v.  Wilkinson,  2  Stark.  287.,  which  was  an  action  of  trover  for  books  of  account, 
and  his  lordbhip  said  replevin  would  have  been  the  more  convenient  remedy.[j 

In  this  writ  or  action  both  the  plaintiff  and    defendant  are  2  Bendl.  84. 
ealled  actors  ;  the  one,  i.  e,  the  plaintiff,  suing  for  damages,  and  Cro.  Eliz.  799. 
the  avowant  or  defendant  to  have  a  return  of  the  goods  or  cattle.  ^  ^^^'  ^^^* 

That  the  avowant  is  in  nature  of  a  plaintiff,  a})pears,  1st,  From  Carth.  122. 
Ijis  being  called  an  actor,  which  is  a  term  in  the  civil  law,  and  Yelv°  148°^ 
signifies  plaintiff.  2dly,  From  his  being  entitled  to  have  judg-  [But  a  defbnd- 
ment  de  returno  habaido^  and  damages  as  plaintiff.  Sdly,  From  ant  in  replevin 
thi.s,  that  the  plaintiff  may  plead  in  abatement  of  the  avowry,  ^*  "^^  entitled 
and,  consequently,  such  avowry  must  be  in  nature  of  an  action.  uulliment  as  in 
case  of  a  nonsuit  under  the  stat.  14  G.2.  c.l7.  Jones  v.  Concannon,  .5  Term  Rep.  661.  Short- 
bridge  v.  Uiern,  5  Term  Rep.  400.]     \AntCy  tit.  Nomuit.\ 

The  avowant,  being  in  nature  of  a  plaintiff,  need  not  aver  his  Plow.  265. 
avowry  with  an  hoc  paratiis  est  vciijicare^  more  than  any  other 
plaintiff  need  aver  his  count. 

An  avowant  being  an  actor,  shall  not  have  a  protection  cast  2  hist.  ZoO. 
for  him  more  than  any  other  plaintiff. 

Hut,  though  an  avowry  be  in  nature  of  an  action,  yet  one  te-   Cro.  Kliz.  s:io, 

nant  in  common  may  avow  for  takinjr  cattle  damafje-feasant.  [But  see  co»i/r. 

•^  00  Lamshead  v. 

Ideate,  Sir  W.  Jones,  253.  1  Roll.  Abr.220.  S.  C,  and  Callcy  v.  Spearman,  2  H.  BL-^Stt.  Ifc 
cannot  avow  alone,  but  must  also  make  cognizance  as  bailiff  of  his  companion.]     That  an 

avowant  bhall  not  have  a  decern  talct,     2  Bendl.  26.  * •    It  is  Dalison  not  Bcn<ll. ;  and 

thrrr  said,  that  avowant  shall  not  have  a  decern  tola  if  he  assign  not  default  in  the  plea,  not- 
\\  :  he  l)c  actor;  but,  if  the  avowant  purchase  the  venire  facias^  there  he  shall  hove 

;i  \.  —  A  tales  may  be  granted  nt  the  pr.iyer  of  the  defendant  by  14  Eliz.  c.  f).,  why 

then  ]»haU  not  an  avowant  have  it  ? 

II  Replevin  is  not  an  action  within  the  2i  G.  2.  c.  1-4.  §  6.,  pro-   Fletcher  v. 

F  2  toding 
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Wilkins,  tecting  constables,  4*f.  acting  under  magistrates'  warrants  from 

6  East,  283.;     ^^^y  action  till  demand  made  of  the  warrant. || 

2  Black.  R.  1330.  overniling  Willes  R.  668. 

Carth.  74.  Replevin  is  an  action  founded  on  the  right,  and  different  from 

Hob.- ,Tcro.   (")»■--?-'• 

Eliz.  799.    (a)  Different  from  a  writ  of  execution.    Cartli.  380.    Ld.  Raym.  218.  —  Different 

from  detinue.    Winch,  26. 

Finch's  Law,  In  Fiuc/i  it  is  held,  that  wlien  in  the  pleadings  in  replevin  the 
316.;  et  vide  title  of  the  lands  is  brought  in  (|uesti()n,  it  is  then  a  real  action  ; 
Comb.  476.  ijut  if  otherwise,  that  it  is  a  personal  one.  Hut  this  distinction 
(6)^  the  case  l^^s  of  late  been  exploded,  and  it  is  now  {b)  held,  that  as  no  lands 
of  Eaton  V.  can  be  recoveretl  in  this  action,  it  cannot,  with  any  propriety, 
Southb^-.  be  considered  as  a  real  action,  though  the  title  of  lands  may  in- 

^'  r^R  ^'  cidentally  come  in  question,  as  it  may  do  in  an  action  of  trespass, 
IKO  In  Pearson  °^  ^^^"  of  debt,  which  are  actions  merely  personal,  (r) 
V.  Kol)erts,  Willes,  672.  Willcs  C  J.  said,  there  were  two  sorts  of  replevins;  one  only  to 
have  the  goods  again,  which  may  he  by  plaint  in  the  slicrifPs  court,  or  a  maniiatory  writ  to  tiie 
sheriff;  and  another,  by  way  ot  action,  in  order  to  recover  danuiges  only;  but  this  last  pro- 
eeding  is  not  discoverable  in  the  books.  See  6  East,  286.  where  the  principal  point  in  Pearson 
V.  Roberts  was  ovcrruled.J| 

(B)  The  different  Kinds  of  Replevins  ;  and  herein  of 
Replevin  by  Writ  at  Common  Law,  and  by  Plaint 
or  Act  of  Parliament. 

Co.  Lit.  145.     T>  EPLEVIN  may  be  made  either  by  original  writ  of  replevin 
F.  N.  R  69.         ^  at  common  law,  or  by  plaint  by  the  statute  of  Marl.  52  H.  3. 
c.  21. 

By  this  statute  it  is  provided,  "  That  if  the  beasts  of  any 
"  person  be  taken,  and  wrongfully  withholden,  the  sheriff,  after 
"  complaint  made  to  him  thereof,  may  deliver  them  without  let 
"  or  gainsaying  of  him  that  took  the  beasts,  if  they  were  taken 
"  out  of  the  liberties  ;  and  if  the  beasts  were  taken  within  any 
"  liberties,  and  the  bailiff  of  the  liberty  will  not  deliver  them, 
"  then  the  sheriff  for  default  of  those  bailiffs  shall  cause  them  to 
"  be  delivered." 
2  hist.  139.  The  mischiefs  before  this  act  were  the  great  delay  and  loss  the 

13  Co.  31.  party  was  at  by  having  his  beasts  or  goods  withholden  from  him  ; 
as  also  that  when  cattle  were  distrained  and  im}ioundcd  within 
any  liberty  that  had  return  of  writs,  the  sheriff  was  obliged  to 
make  a  warrant  to  the  bailiff  of  the  liberty  to  niake  deliverance. 
There  was  another  mischief,  when  the  distress  was  taken  without 
and  impounded  widiin  the  liberty ;  to  remedy  which, 
2  Inst.  139.  By  this  statute  the  sheriff,  upon  a  plaint  made  unto  him  with- 

D*^lt  Sh^430  ^^^  ^^^'^  ^^y  either  by  parol  or  precept  command  his  bailiff  to 
deliver  the  l)easts  or  goods,  that  is,  to  make  replevin  of  them.  By 
these  words  (jwst  querimojiimn  ^ihifacl '  )  the  sheriff  may  take  a 
plaint  out  of  the  county  court  and  make  replevin  presently,  which 
he  is  to  enter  in  the  court,  as  it  would  be  inconvenient  and  against 
the  scope  of  the  statute  that  the  owner,  for  whose  benefit  the 
statute  was  made,  should  tarry  for  his  beasts  till  the  next  county 

court, 
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court,  which  is  holden  from  month  to  month.  And  by  this  act 
the  sheriff  may  hold  plea  in  the  county  court  on  replevin  by 
plaint,  though  the  value  be  of  20/.  or  above ;  and  yet  in  other 
actions  he  shall  only  hold  plea  where  the  matter  is  under  405. 
value. 

By  tlie  words  of  this  law,  si  averia  capiant\  vicecomcs  post  Com.  59 1. 
qiicrimoniam  sibifacf  ddiberaie posset ;  so  that  it  becomes  the  she- 
riff's duty  upon  such  complaint,  by  parol  or  by  precept  to  his 
bailiff,  to  re})levy  them,  which  precept  may  be  given  before  any 
county  court;  but  such  plaint  is  afterwards  to  be  entered,  and, 
as  holden  in  com.  by  the  party  who  made  the  complaint,  and  not 
by  the  sheriff.     [Sed  qmtre  /'J 

II  Neither  the  removal  of  the  distress  from  the  premises,  nor  Jacob  v.  King, 
the  appraisement,  takes  away  the  right  to  replevy  ;  but  the  tenant  5  Taunt.  45 1. 
uiay  replevy  at  any  time  until  the  sale.  || 


(C)  Replevins,  out  of  what  Courts  and  by  what  Au- 
thority they  issue ;  and  herein  of  the  Power  and 
Duty  of  the  Sheriff)  jjand  of  Replevins  for  Dis- 
tresses under  Statutes.!! 

T>  EPLEVINS  by  writ  issue  {a)  properly  out  of  the  courts  of  Dyer,  246. 

K,  B.  and  C.  B.  at  Wedminster,  and  are  returnable  into  such  («).L>es  by 

wnt  in  the 
^•OUrtS.  (.jnq^e  Ports. 

F.  N.  B.  67.    Reg.  Brev.  79. 

Replevins  by  plaint  are  made  by  the  sheriff  by  force  of  the  Bro.  Rep. 
above-mentioned  statute  of  Marlb.  (52  H.  3.  c.  21.),  by  which  he  pl.40.Co.  Lit. 
is  directed,  upon  complaint  made  to  him  by  the  party  that  his   ^'*5-  2  Inst. 
goods  or  cattle  are  distrained,  to  command  his  bailiff  (vVhich  may 
l)e  by  parol  or  precept)  to  make  deliverance.     This  plaint  may 
be  taken  at  any  time,  as  well  out  of  as  in  court. 

Also,  it  hath  been   agreed,  that  the  hundred  court,  and  (i)  Carth.  .380. 
other  courts  of  lords  of  manors,  may  by  prescription  hold  plea  in  (^)  Replevin 
replevin,  and  so  may  incidentally  have  power  to  replevy  goods  |>es  by  pla>"t 
or  cattle  taken  ;  but  that,   it  seems,  must  be  by  process  of  the  2  LiK^Reff. 

court  after  a  plaint  entered,  but  not  by  a  parol  complaint  out  of  557. But 

COUrL  where  on  a 

jyturifs  to  the 
fthcriffs  of  London^  they  returned  the  custom  of  the  city,  that  replevin  ought  to  be  inaJe  in 
the  shcrifTs  court  there,  and  not  by  the  king's  writ,  an  attachment  was  granted  ;  for  they  can- 
not oust  the  king's  courts  of  their  customs,  though  confirmed  by  act  of  parliament.     Dyer,  245. 

F.N.  B.  68. By  the  usage  in  Northamptomhirey  in  the  absence  of  the  sherifls,  bailiff*, 

&c.  the  frank.plcdgc  may  make  deliverance  by  replevin.     2  Inst.  l.>9. Replevin  docs  not 

lie  in  the  Marshalsea  court.     10  Co.  74. Nor  in  the  court  of  Canterbury.    3  Keb.  573. 

Whether  to  the  court  of  Halifax^  qu.  ^    3  Keb.  550. 

And  therefore  where  in  trespass  for  taking,  S^c.  the  defendant  2  Salk.  580. 

jjistified  that  the  place  where,  ^c,  was  a  hundred,  and  time  out  ^'^^*^  difltrcnt 

of  mind  had  a  court  of  all  actions,  replevins,  Sfc.  grantable  in  or  c^of  Hallct 

out  of  court,  and  that  a  replevin  was  granted  to  him  by  the  v.  Birt  do  not 

stewanl  o7U  ^y* court,  virtiitc  cujus,  &c. ;  the  (juestion  w  as,  if  good  agree  as  to  the 

or  not?     And  the  reason  of  the  doubt  was,  because  the  county  opinion  of  the 

F3  court  ^'""""I'^" 
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this  point.  court  could  not  hold  pleain  replevin  at  common  law ;  but  were 
Carthew**  re-  enabled  by  the  statute  of  Marlebridge,  which  extends  not  to  the 
port  is  siatcU  hundred  court,  which  is  a  court  derived  out  of  the  county  court, 
iniiiiediatcr'^^  But  JKT  cur.  clearly,  supjx)sing  they  may  grant  them  in  court, 
preceding.  }'»*t  they  cannot  prescribe  to  grant  them  out  o/' court. 
The  laniiiin^e  of  the  court  in  V2  Mod.  120.  is  this,  —  Su})posc  the  hundred  court  nnght  hold 
plea  of  replevin,  which  is  hard  to  imagine,  yet  it  must  be  as  a  court;  and  asked  iiow  a  thing 
can  be  gn»fied  on  a  prescription,  which  had  its  original  by  act  ol'i)arlianient:  and  gave  judg- 
ment for  the  plaiotift'.  Skin.  674.  S.  C.  adjudged  for  the  plaintitt';  because  the  defendant 
having  shewn  the  property  in  a  stranger,  the  pica  amounts  to  the  general  issue ;  and  though  a 
hundred  court  may  hold  plea  in  replevin,  this  ought  to  be  in  court,  and  not  out  of  court. 
S.  C.  5  Mod.  252.  accordingly ;  and  per  cur.  —  It  is  true,  all  these  courts  do  hold  plea  in  re- 
plevins, but  it  is  illegal ;  for  the  parly  ought  to  go  to  the  shcrifi'  for  the  purpose,  w  hose  court 
IS  in  nature  of  a  court-baron.  Therefore  this  custom  was  holdcn  to  be  void,  as  against  law 
and  reason.  And  so  the  plaintiff  had  judgment,  the  plea  being  naught.  1  Lord  Haym.  219. 
S.  C.  sailh,  that  after  several  arguments  at  the  bar  it  was  resolved,  that  since  the  sheriff  could 
not  replevy  by  plaint  at  the  common  law,  but  by  writ  only,  and  that  in  bis  county  court,  the 
hundred  court,  which  derives  its  authority  from  the  county  court,  cannot  do  it  by  prescription. 
And  tlie  statute  of  Marlebridge  does  not  extend  to  the  hundred  court ;  therefore  this  replevin 
granted  out  of  this  court  is  ill,  especially  being  granted  by  the  steward,  who  is  not  a  judge  of 
the  court ;  and  the  usage  in  sucn  case  will  not  alter  the  law ;  therefore  judgment  was  given 
for  the  plaintiff.] 

Wilson  V.  J  However,  where  the  assignee  of  a  replevin  bond,  taken  by 

Hobdav,  the  mayor  of  a  city,  did  not  snew  in  his  declaration  any  custom 

1^  for  the  mayor  to  grant  replevins  or  to  take  bond,  and  did  not 

shew  that  the  plaint  was  made  in  court ;  it  was  held  that  these 
were  no  objections  to  the  declaration  even  on  special  demurrer, 
since  the  mayor  might  by  legal  possibility  have  had  full  power 
to  do  all  he  did ;  and  the  case  of  Hallet  v.  Bt/rt  was  held  to 
apply  only  to  replevins  in  hundred  courts.  || 
Carth.  381.  The  sheriff'  is  obliged  to  grant  replevins  in  all  cases  where 

they  are  allowed  by  law ;  and  the  officer,  who  takes  the  goods 
by  virtue  of  a  replevin  issuing  for  what  cause  soever,  is  not  liable 
to  an  action  of  tre.«pass,  unless  the  party  in  whose  possession  the 
goods  were  claims  property  in  them.    And  note,  that  in  all  cases 
of  misbehaviour  by  the  sheriff"  or  other  officers,  in  relation  to  re- 
plevins, they  are  subject  to  the  controul  of  the  king's  superior 
courts,  and  punishable  by  attachment  for  such  misbehaviour. 
Twellsj.Col-        IjBut  the  courts  will   not  grant  an   attachment  against  the 
R  375     Rex    sheriff"  or  officer  for  not  taking  a  replevin  bond,  or  for  taking 
V.Lewis,  one  with  insufficient  sureties,  but  will  leave  the  party  to  his  re- 

!iTermR.6i7.  medy  by  action  or  scire  facias ;  for  as  the  taking  the  bond  is 
Ta»eyman  V.    tljrected  by  act  of  parliament  (]  1  Geo.  2.  c.  19.  §  23.),  and  not 
R*  292  which   ^^  ^^*^  court,  the  neglect  to  do  so  is  not  a  contempt, 
leems  to  overrule  Richards  v.  Acton,  Black.  R.  l  S30. 

Ex  parte  And  the  court  will  not  on  motion  order  the  sheriff"  to  enter 

Bovle,  2D0W.  a  plaint  in  replevin  in  the  county  court.     Qu,  Whether  a  7na7i' 
&Ry.  13.  damtis  would  be  granted  ?|| 

4  H.  6. 30.  And  though  the  sheriff'  may  grant  replevins  by  plaint,  and 

2  H.  7.  G.         may  proceed  thereon  in  the   county   court,  yet  if  any  thing 

Co.  Lit.  H5.      touching  the  freehold  come  in  question,  or  ancient  demesne  be 

pleaded,  the  sheriff"  can  proceed  no  further;  nor  can  any  such 

proceedings  be  carried  on  in  the  hundred  court,  court-baron,  or 

any  other  court  claiming  a  jurisdiclioii  herein  by  prescription. 

So, 
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So,  when  the  king  is  party,  or  the  taking  is  in  right  of  the  Bro.  tit.  Repl. 

crown,  in  these  cases  the  sheriff  is  to  surcease.  pl-  ^^-  Brown. 

33.  [Vide Bro. 
tit.  Repl.  pi.  51.  coiitr.  And  a  replevin  lies  against  the  king,  if  goods  be  in  his  hands.  Per 
Hide,  to  the  Lords,  3  Rush.  1361.  But,  if  a  distress  is  taken  upon  a  fee-farm  rent  or  other 
duty  to  the  crown,  it  is  considered  as  a  contempt  to  replevy;  and  an  attachment  will  issue 
upon  it.  Rex  v.  Oliver,  Bunb.  14.  And  if  a  man  at  this  da}',  there  being  a  seizure  in  order 
to  condemnation,  were  to  presume  to  replevy  the  goods,  it  would  be  a  contempt  of  the 
Court  of  Exchequer,  for  which  an  attachment  would  be  granted  instantly.  Per  Eyre  C.  B. 
Anstr.  212.] 

It  was  ruled  in  the  case  of  one  Brads/iaw,  that  when  an  act  of  T.  12\V.3. 

})arliainent  orders  a  distress  and  sale  of  goods,  this  is  in  nature  i"  ^-^B-  I^raJ- 

of  an  execution,  and  replevin  does  not  lie:  but,  if  the  sheriff  ^}}^f^!^^^' 

.     .  *        ,  ^        '      ^  ,        Vide  1 4  Car.  2. 

grants  one,  yet  it  is  not  such  a  contempt  as  to  grant  an  attach-  c.  12.    (a)Sed 

ment   against   him.  (a)      And   Powell  J.  said,  he   remembered  vide  post. 

a  case  in  the  Exchequer,  where  a  distress  was  taken  for  a  fee-  [(^)  But  now  in 

farm  rent  due  to  the  kino:,  yet  upon  debate  in  the  court  no  at-  such  cases  it  is 

.     I  1  /»r    r         1    •  •      1      1  •      »  considered  as 

tacnmeiu  was  granted  (6>),  though  it  was  in  the  king  s  ciise.  a  contempt 

for  a  party  to  replevy  ;  and  an  attachment  will  issue  upon  it.   Rex  v.  Oliver,  Bunb.  14.   Anstr. 
212.  S.  C.  cited  by  Eyre  C.  B.] 

[If  a  .w/>mo;'  jurisdiction  award  an  execution,  it  seems  that  ^..,   „    i 
no  replevin  lies  for  the  goods  taken  by  the  sheriff  by  virtue  of  i6i.*|j(cf  But, 
the  execution ;   and  if  any  person  should  pretend  to  take  out  a  with  great  de- 
replevin,  and  execute  it,  the  court  would  commit  him  for  a  con-  ference  to  so 
tempt  of  their  jurisdiction,  because  by  every  execution  the  goods    .»   anautho- 
are  in  the  custody  of  the  law,  and  the  law  ought  to  guard  them :  c.  B.  Gil- 
and  it  would  be  troubling  the  execution  awarded  if  the  party  on  bcrty  the  two 
whom  the  money  was  to  be  levied  should  fetch  back  the  goods  on  reasons  given 
a  replevin.     And  therefore  the  courts  construe  such  endeavours  pjj^gjt'j'on  ^y^^no 
to  be  a  contempt  of  their  jurisdiction,  and  upon  that  account  means  war- 
counnit  the  o(!*ender.     But,  if  any  iiiferior  jurisdiction  issues  an  rant  it.    His 
execution,  a  replevin  will  lie  for  the  goods  taken  by  that  execu-  ^^^  fi^^^^" 
tion;  because  the  inferior  jurisdiction  being  restrained  within  ficeVtook  t^ie 
particular  limits,  the  officer  who  took  the  goods  is  obliged  to  g^oj^  within 
shew  that  he  took  the  goods  within  those  limits,  and  that  the  the  limits  of 
inferior    court    which    issued    the    execution,    did    not  exceed  the  particular 
tlieir  authority  in  issuing  it ;  ||besides,  an  inferior  court  of  record  ^^ndlf  the  m- 
cannot  commit  for  contempt  out  of  court.  (6')||  ferior  court 

did  not  exceed  their  authority  in  issuing  the  execution  —  in  short,  if  it  be  a  legal  execution 
regularly  executed.  And  with  regard  to  the  second  reason,  it  docs  not  follow,  because 
an  inferior  court  cannot  commit  for  a  contempt  out  of  court,  that  therefore  a  replevin 
will  lie.  The  want  of  authority  to  inflict  one  particular  (and  that  an  extraordinary)  punish- 
ment for  doing  the  thing,  does  not  prove  that  the  thing  itself  may  be  legally  done.  The  only 
nulhoritv  cited  by  Gilbert  in  support  of  this  opinion  is  the  case  of  Aylesbury  v.  Harvey,  3  Lev. 
204.;  of  which  it  is  sufficient  to  observe,  Ist,  that  this  question  was  neither  agiUitcd  at  the 
bar,  nor  decided  by  the  bench ;  and,  2dly,  that  the  judgnicnt  of  the  court  was  against  the 
nhiintifTiii  replevin.  But  in  opf>o»ition  to  this  oi)inion  may  be  placed  Bradshaw's  case,  T.  12. 
W.  3.  ««/<.,  p.  55.  R.  v.  the  Sheriff  of  Leiccsterthire,  1  Barnard,  jy.  ii.  110.  R.  v.  Monk- 
house,  2  Stra.  1 184.,  and  R.  v.  Burchctt,  ib.  note  (.1).,  in  which  it  was  decided,  that  where  an 
.ni :  ■■  orders  a  distress  and  sale  of  goods,  it  is  in  the  nature  of  an  execution,  and 
a  t  lie ;  and  in  two  of  which  cases  an  attachment  was  granted,  in  the  one 
:j_  and  in  the  other  against  the  party  replevying:  and  in  R.  v.  Burchett,  from 
a  .id,  **  The  ground  of  the  decision  was,  that  the  conviction  was  conclusive, 
,i>  could  r  •  '  •  ::r(l  in  a  replevin."  In  Milward  v.  Caffin,  2  Blac.  Rep. 
I                      :cxt\  the  on  w  hich  was  given  to  the  justices  of  the  peace  by  the 

hta:  ...    .  .  1.1/.  c.  2.,  anu  . .  ; . ., >.,  was  exceeded,  and  the  goo<ls  were  not  in  contempla- 
tion of  law  taken  under  on  execution;  and  in  I Vitchard  v.  Stephens,  0  Term  R.  S'22ipotl  in  text), 

\:  4  the 
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the  court  inerdy  refused  to  qua^h  tlie  proceedings  on  a  Eummary  upplication,  leaving  it  to 
defendant  to  put  his  objection  in  a  formal  manner  on  the  record ;  and  sec  more  recent 
cases  stated  in  the  text,  which  confirm  Bradshaw's  case,  aj)d  the  cases  in  Bamardbton  and 
Strange  cited  abovcjl 


Rex  V.  Monk- 
house,  2  Stra, 
1184.    Rexv. 
Burchett, 
ib.  note(l). 
8  Mod.  208. 

Milward  v. 
Caffin,  2  Bl. 
Rep.  1330. 


Wilson  V. 
Weller,  1  Bro. 
&  B.  57. 


Earl  of  Rad- 
nor V.  Reeve, 
2B0S.&P.391.; 
ct  vide  Willea, 
R.  668. 
IH.BI.  68. 

Callis,  195. 
7.200. 


Pritchard  v, 

Stephens, 

6  Term  R.  522. 


Fcnton  v. 
Boyle,  2  New 
R.  399. 


l&2P.&iM. 
c.  18. 


II  However,  replevin  does  not  lie  for  goods  distrained  on  a  con- 
viction for  deer-stealin<T,  or  for  an  olfenct  against  the  game  laws ; 
and  if  the  sheriff  or  oflficer  grant  it,  an  attachment  will  go  against 
him.  II 

[But  when  justices  exceed  the  special  jurisdiction  given  to  them 
by  a  particular  statute,  the  goods  which  have  l)een  distrained  in 
consequence  of  such  excess  of  jurisdiction  may  be  replevied,  even 
though  the  court  of  appeal  has  confirmed  the  warrant  of  distress. 
As,  where  a  distress  was  taken  for  a  poor's  rate  for  lands  not  in 
the  occupation  of  the  plaintiff,  the  court  held,  notwithstanding 
the  sessions  on  appeal  had  confirmed  the  rate,  that  the  distress 
was  replevisable,  because  the  determining  that  a  man  may  be 
assessed  for  what  he  does  not  occupy,  was  an  excess  of  the  juris- 
diction given  by  the  43  Eliz.  c.  2.  and  17  G.  2.  c.  38.] 

II  But  where  a  magistrate  acts  within  his  jurisdiction  in  order- 
ing a  distress,  his  decision  cannot  be  questioned  in  an  action  of 
replevin.  Therefore  replevin  does  not  lie  for  a  distress  made 
under  a  magistrate's  warrant  on  the  statute  of  labourers  (20  G.  2. 
c.  19.),  for  a  sum  adjudged  by  the  magistrate  to  be  due  for  wages 
from  the  plaintiff  to  a  labouring  servant;  for  the  magistrate 
is  acting  within  his  jurisdiction. 

So,  also,  where  a  statute  declares  that  the  decision  of  commis- 
sioners thereby  appointed  shall  be  final,  that  decision  cannot  be 
questioned  in  an  action  of  trespass  for  distraining,  and  the  same 
objection  would  apply  to  an  action  of  replevin.  || 

[It  hath  been  said,  that  goods  taken  under  a  warrant  of  distress 
granted  by  commissioners  of  sewers,  cannot  be  replevied  by  the 
sheriff,  at  least,  whilst  in  the  hands  of  the  officer.  But  this 
opinion  hath  been  doubted  of  by  very  high  authority.  And 
where  goods  so  taken  had  been  actually  replevied,  and  the  pro- 
ceedings in  replevin  had  been  removed  into  the  King's  Bench, 
that  court  refused  to  quash  the  proceedings  in  a  summary  way, 
but  left  it  to  the  defendant  in  replevin  to  put  his  objection  on  the 
record.] 

II  So  also  where  replevin  was  brought  for  goods  levied  under  a 
warrant  of  distress  for  an  assessment  made  by  a  special  sessions, 
under  the  highway  act,  13  Geo.  3.  c.  78.,  on  the  ground  of  the 
premises  for  which  the  plaintiff  was  assessed  being  situate  without 
the  township  liable  to  repair  the  road,  the  court  refused  to  set 
aside  the  proceedings.  But  these  cases  are  not  authorities  that 
replevin  was  maintainable,  but  only  that  the  court  will  not  sum- 
marily interfere.  II 

And  for  the  greater  ease  in  bringing  replevins,  and  as  a  duty 
incumbent  on  the  sheriff,  it  is  enacted,  by  the  1  &  2  Ph.  & 
Mar.  c.  18.  "  That  the  sheriff  shall,  at  his  first  county  day,  or 

"  within 
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"  within  two  months  after  he  receives  the  patent,  depute  and 

"  proclaim  in  the  shire-town  four  deputies  to  make  replevins,  not 

'*  dwelHng  above  twelve  miles  distant  from  one  another,  on  pain 

"  to  forfeit  for  every  month  he  wants  such  deputy  or  deputies  5/., 

'*  to  be  divided  between  the  king  and  the  prosecutor." 

II  If  a  replevin  is  granted  by  a  deputy  not  appointed  according  Griffiths  v 

to  this  act,  it  is  a  ground  for  a  prohibition  to  the  sheriff'  to  re-  Stephens,  * 

strain  him  from  proceeding  in  the  replevin  suit.     No  fees  are   iChitt.R.i96w 

mven  by  the  statute  to  the  deputy  or  replevin  clerk,  but  he  may  P/'VI^^".  ^* 
^      c  11  \-        II  ^    Hubbard, 

sue  for  a  reasonable  remuneration.  1|  ^  j^^^  ^'^^ 

S.  C.  2  Bro.  &  B.  1 1  ;  for  the  deputation  see  Wilkinson  on  Replev.  Prac.  Form,  1. 

(D)  Of  the  Pledges  in  Replevin,  and  the  Proceedings 
against  them, 

'Y\/'HEN  the  sheriff"  makes  replevin,  he  ought  to  take  two  kinds   ,  [^st.  340. 

of  pledges,  plegii  de  proscqiiendo,  by  the  common  law,  and  Dalt.  Sh.  433. 
])legiiderc1uniohabe7ulo,hyi\\esiVL\.uXeo^V^QSi.2.  (13Ed.l.stat.l.)  Ihitt.  77. 
cap.  2.  by  which  it  is  provided,  "  That  sheriffs  or  bailiffs  from 
"  thenceforth  shall  not  only  receive  of  the  plaintiff"  pledges  for 
"  the  pursuing  of  the  suit,  before  they  make  deliverance  of  the 
"  distress,  but  also  for  the  return  of  the  beasts,  if  return  be 
"  awarded;  and  if  any  take  pledges  otherwise,  he  shall  answer  for 
"  the  price  of  the  beasts,  and  the  lord  that  distrains  shall  have  his 
"  recovery  by  writ,  that  he  shall  restore  to  him  so  many  beasts  or 
"  cattle;  and  if  the  bailiff"  be  not  able  to  restore,  his  superior  shall 
"  restore." 

In  the  construction  hereof,  the  following  cases  have  been  ruled, 
and  opinions  holden. 

That  if  the  sheriff"  returns  insufficient  pledges,  he  shall  answer  Co.  Lit.  145. 
according  to  the  statute ;  for  insufficient  pledges  are  no  pledges  ^  Inst.  540. 
in  law;  and  such  pledges  must  not  only  be  sufficient  in  estate,   ^^^®*  ^^^ 
viz,  capable  to  answer  in  value,  but  likewise  sufficient  in  law,  and 
under  no  incapacity;  and  therefore  infants,  feme  coverts,  persons 
outlawed,  ^x.  are  not  to  be  taken  as  pledges,  nor  are  persons  po- 
litic, or  bodies  corporate. 

In  replevin  the  sheriff"  did  not  return  any  pledges,  and  after  Noy,  I56. 
issue  joined  and  found,  it  was  moved,  if  they  could  be  put  in  by  '^*  4  Car.  1. 
the  court  after  verdict ;  and  the  court  held  they  might,  notwith- 
standing the  said  sUitute  of  Westm.  2.  (13  Ed.  1.  st.  I.),  as  before 
that  sUUute  the  court  might  take  pledges  on  the  omission  of  the 
sheriff".  And  a  diversity  was  tiiken  between  pledges  for  prose- 
cuting, which  were  at  common  law,  and  pro  rctiinio  hahcndo  given 
by  this  statute:  and  the  court  held,  that  though  upon  the  default 
of  the  sheriff  he  was  subject  to  the  actions  of  the  party,  that  yet 
the  taking  of  pledges  by  tlie  court  did  not  make  the  judgment 
erroneous. 

A  replevin  by  plaint  was  sued  in  the  sheriff'^s  court  in  London^  Skin.  244. pi.  9. 
and  pledges  were  found  dc  rchtrno  hnbcndo  .<?/,  &c.  this  plaint  wjus  2  Show.  421. 
removed  according  to  their  custom  into  the  Mayor's  court,  and  Pl'^u'^', 
after  into  the  King's  Bench  by  certiorari y  and  there  oyer  of  the  3  MoJ.  56. 

ccriicrari  S.C. 
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caiiorari  being  demanded,  the  party  declared  in  B.  It.     Upon 
this  a  return  was  awarded,  and  upon  an  clomj^af*  returned  a  scij'd 
facias  went  an^ainst  the  pledges  in  the  sheriff's  court  oi  London, 
Upon  a  demurrer,  the  question  was,  wh.ether  this  case  being  re- 
moved by  a  certiorari,  the  jiledges  in  the  inferior  court  are  dis- 
cliarged,  or  whether  they  remain  liable  to  be  charged  by  this  scire 
Jacias?  The  court  was  inclined  to  be  of  o})inion,  that  the  pledges 
are  not  discharged,  for  the  mischief  that  might  ensue;  for  then 
the  plaintiff  might  bring  a  certiorari,  and  the  defendant  would 
lose  his  pledges;  and  on  the  other  side,  they  doubted  whether  the 
principal  be  in  court  but  at  his  pleasure,  and  that  he  is  not  de- 
mandable,  and  cannot  be  nonsuited.    But  afterwards  at  another 
day  it  was  adjutlged,  that  the  pledges  were  not  discharged. 
Cro.Car.  440.        i»  case  the  plaintiff  declared  that  he  distrained  for  7/.  10^. 
Jon.  578.  S.C.  rent,  reserved  on  a  lease,  and  that  the  defendant  delivered  the 
J!J^^vserv.         cattle  without  taking  pledges ;  to  which  the  defendant  j^leaded, 
o't'^c'v'eri V  "'^     *^^'^''  ^^^  plaintiff'  in  the  replevin  delivered  to  him   3/.  ]  Os.  for 
pledges,  which  he  accepted ;  and  on  demurrer,  the  court  iield, 
that  pledges  being  to  be  found  to  answer  the  party,  if  he  had  good 
cause  of  avowry,  and  to  be  answerable  for  the  amercement  to  the 
•  On  a  scire      king,  if  he  be  nonsuited,  or  if  it  be  found  against  him  ;  the  taking 
/otms  against  a  of  money  for  a  pledge  was  not  lawful;    and  that  although  he 
s  len     or  no     jjiijjjjj^  (^.jj^g  money  for  pledjjes,  yet  he  ouiiht  not  to  accept  less  than 
be  must  plead    the  plamtiii  s  demands ;  on  which  account  the  court  likewise  held 
nd  idem.  the  plea  vicious.     But  they  agreed,  that  if  the  mayor  had  taken 

Hayn  v.  Biggs,  \^^^  Q,^g  ijledije  (if  he  had  been  sufficient),  it  had  been  well 
Fort.  531.  1   »*       ^     ^ 

enough.* 

Ld.Raym.278.  But  it  hath  been  adjudged,  that  a  bond  taken  by  the  sheriff^ 
sLutw.  G86.  conditioned  that  if  the  party  applying  for  the  replevin  should 
Blakitt  V.  appear  at  the  next  county  court,  S^r.  and  prosecute  his  action  with 

ss.o[).  effect,  and  should  make  return  of  the  thing  replevied,  if  return 

should  be  adjudged,  and  save  the  sheriff  harmless,  S^x.  was  good 
in  law,  and  agreeable  to  the  intention  of  the  statute  of  Marleb. 
(52  H.  3.  c.  21.),  which  requires  pledges  or  sureties,  of  which 
nature  the  obligors  are.  And  this  method  of  taking  bond  in- 
stead of  pledges  was  said  to  be  of  ancient  usage ;  and  that  in  the 
old  books  jilrgii  signified  the  same  as  sureties ;  and  that,  there 
being  a  proper  remedy  on  such  bond,  it  differed  from  the  above 
case  in  Cro.  Car.  of  taking  a  deposit  or  sum  of  money.  But 
the  court  agreed,  that  at  common  law  this  bond  had  been  void, 
because  it  had  been  to  save  the  sheriff*  harmless  in  making  reple- 
vin by  plaint,  which  it  could  not  have  done  before  tlie  statute  of 
Marleb. 
Carth.  248.  If  in  replevin  in  an  inferior  court,  the  condition  of  the  bond  is^ 

Show.  400.        j^  //c  prosecute  his  suit  commenced  nith  effect  in  the  court  of , 

^iP'  and  do  make  return,  &*c.  if  a  return  he  adjudged  Inj  law,  and  it  hap- 

Butchcr  ^  pens,  that  the  ])laintiff  hath  judgment  in  the  court  below,  which 
is  afterwards  reversed  on  a  writ  of  error  in  7i.  It.,  in  such  case, 
unless  the  party  makes  a  return,  he  forfeits  his  bond;  for  though 
he  hatl  judgment  in  the  court  below,  yet  the  words,  ?fhe  prosecute 
his  suit  commenced,  Sec.  extend  to  the  prosecution  of  the  writ  of 

error. 
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error,  which  is  part  of  the  suit  commenced  in  the  court  below.  (rt)Fitz.  iss. 

And  in  this  case,  the  taking  of  such  bond  was  held  to  be  {a)  law-  Fortesc.  R. 

tul,  and  said  to  be  the  common  practice.  209, 210. 

In  debt  upon  a  replevin-bond  taken  by  tlie  sheriff,  conditioned  Comb.  s^s. 
tliat  if  C.  B.  aj^pear  at  the  next  county  court,  and  prosecute  with  Lane  v.  Foulk. 
effect  for  taking,  cSc.  and  make  return,  Sfc.  if  return  be  adjudged,  re\^i"y^i^^^^*'"j* 
and  save  harmless  the  sheriff,  Sfc.  then,  Sfc,  the  defendant  after  it  is  Tbad  p/ezH 
oyer  pleaded,  that  at  the  next  county  court,  tent,  tali  die,  he  did  that  defendant 
appear,  and  prosecuted,  SfC,  until  it  was  removed  by  recordari,  appeared  at 
and  did  save  harmless  the  sheriff,  but  did  not  say  that  no  return^  the  county 
habctuV  was  adjudged.     Upon  demurrer,  the  court  inclined  for  foUow  it 
the  plaintiff;  for  the  defendant  should  have  said,  that  no  return  wherever  re- 
was  adjudged  at  all ;  and  though  he  prosecuted  to  the  recordai'i,  Jnoved,  to  the 

vet  rdwvi'  habcnd'  mifjht  be  adiudored  afterwards;  and  the  con-  ^"^  ^*  "^^ 
",.  .  ,.»,.       .      "^  r      .  ,i\  cause.    Anon. 

uition  goes  to  any  adjudication  ot  return.  (0)  Port.  209. 

Nichols  V.  Newman.  Fort.  ."561. — In  debt  on  a  replevin  bond,  that  he  had  performed  all  con- 
ditions is  a  bad  plea;  he  should  pleail  he  did  indemnify.  Lutwydf^e  v.  Jameson,  Fort.  210. — If 
debt  is  brought  on  a  replevin  bond  for  not  prosecuting  in  the  county  court  with  effect,  and 
pluintitf  replies,  he  (present  defendant)  removed  it  by  rccordari  into  C.  B.  and  was  there  non- 
suited, the  replication  is  well.     Vaughan  r.  Norris,  Ca.  temp.  Uardw.  157. 

An  action  was  brought  upon  a  bond  in  replevin  to  prosecute  Carth.  519. 
his  suit  with  effect,  and  also  to  make  return,  S^c.  the  defendant  Duke  of 
pleaded,  that  E.  G.  did  levy  a  plaint  in  replevin  in  the  court  |^.'''"*^"^  ^^ 
before  the  steward  of  Westminster,  and  that  afterwards,  and  before  -' 

the  suit  was  determined,  viz,  on  such  a  day,  ^x,  E,  G.  died,  per 
quod  the  suit  abated  ;  the  plaintiff  replied,  quod  bene  et  verum  est, 
that  E,  G.  levied  such  a  plaint  against  the  defendant,  who  im- 
mediately afterwards  exhibited  an  English  bill  in  the  exchequer 
against  the  plaintiff  in  that  suit,  and  by  injunction  hindered  the 
proceedings  below  until  such  a  day,  Sfc.  on  which  the  said  E.  G. 
died  ;  so  that  he  did  not  prosecute  his  suit  with  effect.  Upon  a 
demurrer  to  this  replication  the  defendant  had  judgment;  for^;^;* 
Holt  Ch.  J.,  this  was  a  prosecution  with  effect,  because  there  was 
neither  a  nonsuit  nor  verdict  against  E.  G. 

In  an  action  upon  a  replevin  bond,  common  bail  shall  be  filed.  Salk.99.  pl.s. 
There  are  two  sorts  oi' pledges,  plegii  de  proseqtiendo  and  jdegii  Ld.Raym.278. 

vide 


sheriff  if  he  omits  to  take  pledges,  or  if  he  takes  those  that  are  [Andnotonlv 


insuflicient;  for,  the  party  may  have  a  scire  Jacias  against  the  the  sherirt;  but 

plcdifcs,  where  the  suit  is  in  any  court  of  record.     And  thouirh,  ^^''*  I'jV'^'"',  ^ 
'      ,\  »  ^     o  '       r     •  -11        .1-  •         '^i       shcrifl,  and  the 

in  the  county  court,  SfC,  u  scire  Jacias  will  not  he  against  the  replevin  clerk 

pledges,  because  these  are  not  courts  of  record,  and  every  scire  are  responsible 

Jacias  ought  to  be  grounded  on  a  record,  yet,  there,  the  party  ^^"*.  '^^'  *"f- 

may  liavc  a  precept  in  nature  of  a  scire  facias  against  the  pledges.  ^*'^'^]"^>'  ^^  *^® 

Richards  v.  Acton,  2  Bl.  licp.  1 120.) 

An  action  ou  the  c.i^c  \>its  brought  against  a  sheriff  for  Uiking  I6  Vin.  Ab.-. 

insufficient  pledges  upon  a  replevin;  to  which  he  pleaded  not  '^99.  pi. 4. 

guilty,  and  a  verdict  being  found  against  him,  and  judgment  i/yusc^lV 

given 


70 


REPLEVIN  AND  AVOWRY. 


Prowse  V 
Pattibon. 


f^""^""^"^-^-  given  thereon  in  the  court  of  C.  B.,  on  a  writ  of  error  in  /?.  7?.  it 
(•ithedit  Isc    ^^'''^  objectetl,   1st,  that  an  action  on  the  case  was  not  the  proper 
In  the  name  of  remedy;   2dly,  supposing  such  action  lay,  that  tliere  ought  to 
liave  been  a  scire  facias  first  sued  out  against  the  pledges.    As  to 
the  first  the  court  held,  that  the  party  distraining  has  by  the 
statute  of  West.  2.  (13Kd.  1.  st.  1.)  an  interest  in  the  pledges, 
and  if  the  sheriff  omits  to  take  such,  or,  which  is  the  same  thing, 
takes  insufficient  ones,  he  is  aggrieved,  and,  consequently,  en- 
titled to  his  action.    2dly,  That  though  a  scire  facias  may  be 
brought  against  the  pledges,  yet  it  does  not  follow  from  thence, 
that  an  action  does  not  lie  against  the  sheriff;  and  such  scire 
facias,  which  is  only  to  certify  the  sufficiency  of  the  pledges,  is  tlie 
less  necessary  in  the  present  case,  such  insufficiency  being  set 
forth  in  the  declaration,  and  fouaid  by  the  verdict. 
Saunders  v.  ||In  the  action  against  the  sheriff  some  evidence  must  be  given 

Darlinir,  Bull,    of  the  insufficiency  of  the  pledges ;  but  slight  evidence  is  sufficient 
ijiili!!^.'  to  throw  the  burden  on  the  sheriff,  for  the  sureties  are  known  to 

him,  and  he  is  to  take  care  that  they  are  sufficient.  The  sheriff^ 
however,  is  not  bound  to  warrant  the  sureties ;  if  they  are  appa- 
rently responsible  at  the  time  when  taken,  that  discharges  him. 
The  extent  of  the  sheriff's  liability  in  this  action  does  not  appear 
to  be  yet  precisely  settled.  In  one  case  (a),  Gould  J.  held,  that 
the  plaintiff  might  recover  the  costs  of  the  replevin  suit  as  well 
as  the  rent  in  arrear.  Subsequently  the  Court  of  K.  B.  [b)  held, 
that  the  sheriff  was  not  answerable  beyond  the  value  of  the 
distress.  The  Court  of  C.  B.  aiterwards  determined  that  he  was 
liable  for  the  whole  damage  sustained  by  his  neglect,  (c)  But 
the  same  court  afterwards  decided  (r/),  that  he  should  be  liable  no 
further  than  the  sureties  would  have  been  if  he  had  done  his 
duty,  and  taken  a  bond  under  the  statute  1 1  Geo.  2.  c.  19. ;  and 
that,  as  their  responsibility  was  limited  to  double  the  value  of  the 
goods  distrained,  that  sum  ought  to  be  the  measure  of  damages 
in  the  action  against  the  sheriff,  [e) 

canen  v.  Lethbridge,  which  gave  damages  against  the  sheriff  beyond  the  amount  of  the  bond. 
The  true  measure  of  the  damage  would  seem  to  be,  either  that  adopted  by  the  K.B.  in  Yea  v. 
Lethbridge,  viz.  the  value  of  the  distress,  or  that  taken  by  the  C.  13.  in  Evans  v.  Brander,  viz. 
double  the  value,  being  the  amount  of  the  bond  under  the  statute.  In  suj)port  of  the  former, 
it  may  be  said,  that  the  value  of  the  goods  is  the  whole  damage  sustained  by  the  shcriflC's  mis- 
conduct in  taking  an  insufficient  bond,  since  the  condition  would  have  been  performed  had  the 
actual  goods  been  returned,  and  that  the  double  value  in  the  bond  is  only  a  penalty  for  securing 
the  return  ;  but,  on  the  other  hand,  it  may  be  said  that  the  provision  ot  the  statute  ensures  to 
the  defendant  in  replevin,  either  that  the  goods  shall  be  returned,  or,  in  case  they  are  not, 
double  their  value ;  and  therefore  that  the  goods  being  eloigned,  the  defendant  ought  to  recover 
against  the  bherittj  in  case  of  an  insufficient  bond,  the  same  sum  which  he  might  have  recovered 
against  the  sureties  had  the  sheriff*  done  his  duty.  Perhaps,  therefore,  the  measure  of  damages 
in  Evans  v.  Brander  is  the  more  just,  though  a  high  authority  is  reported  to  have  held  accord- 
ing to  Yea  v.  Lethbridge, 3  Stark.  Ca.  I7l!|| 
Baker  v. 
Garratt, 
3  Bing.  56. 

Rex  V.  Lewis, 

2TermR.617.; 

ct  vide  Willcs, 

U..375. 

1  New  R.  292. 


Hindle  v, 
Blades, 
5  Taunt.  225. 
(«)  Gibson  v. 
Burnell,  cited 
f:  H.Bl.  .'549. 
4TermR.434. 
{b)  Yea  v. 
Lethbridge, 
4TermR.  4.33. 
(c)  Concanen 
V.  Lethbridge, 
2  H.  Bl.  36-. 
{d)  Evans  v. 
Brander, 
2  H.  Bl.  547. 
(c)  ||It  is  dif- 
ficult to  un- 
derstand the 
principle  of  the 
case  of  Con- 


In  an  action  for  taking  insufficient  sureties,  the  sheriff  is  not 
liable  to  the  expenses  of  a  fruitless  action  brought  against  the 
pledges,  unless  he  has  had  notice  of  the  intention  to  sue  them. 

It  has  before  been  seen,  that  the  party  being  entitled  to  an 
action  against  the  sheriff  for  omitting  to  take  a  bond,  the  court 
will  not  grant  an  attachment  against  him. 

Where 
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Where  there  is  no  avowant  on  the  record,  the  action  against  Paire  v.  Ramcr, 
the  sheriff' ought  to  be  brought  by  the  person  making  cognizance.  ^l^os-&PulI- 

In  the  action  against  the  sheriff,  the  sureties  in  the  replevin  5Tamit.  225. 
bond  may  be  witnesses  to  prove  whether  they  were  sufficient  or   1  Will.  Saund. 
not:  and* if  the  avowant,  or  person  making  cognizance,  take  an    195.  f. 
assignment  of  the  re})levin   bond,    and   sue  the  principal   and 
sureties,  and  they  are  found  insufficient,  he  may  afterwards  bring 
an  action  on  the  case  against  the  sheriff  for  taking  insufficient 
sureties ;  for  taking  the  assignment  from  the  sheriff  is  no  waiver 
of  proceedings  against  him,  as  in  the  case  of  a  bail  bond.|| 

And  for  the  greater  security  of  persons  distraining  for  rent,  it 
is  enacted, 

"  That  sheriffs,  and  other  officers  having  authority  to  grant   1 1  G.  2.  c.  1 9. 
"  replevins,  shall  in  every  replevin  of  a  distress  for  rent  take  in   §  2.3. 
"their  own  names,  from  the  plaintiff*  and  two  sureties  (a),  a  bond  lioJ^not'lvo^Kr 
"  in  double  the  value  of  the  goods  distrained,  (such  value  to  be  the  sheriff's 
"  ascertained  by  the  oath  of  one  or  more  witnesses  not  interested,   power  of 
"  which  oatli  the  person  granting  such  replevin  is  to  administer,)   taking  a  seca- 
"  and  conditioned  for  prosecuting  the  suit  with  effect  and  with-  oahrfrocX" 
"  out  delay,  and  for  returning  the  goods,  in  case  a  return  shall  be  as  before  the 
"  awarded,  before  any  deliverance  be  made  of  the  distress;  and  statute;  ami 
**  such  sheriff  or  officer  taking  such  bond  shall,  at  the  request  therefore  it  is 
"  and  costs  of  the  avowant  or  person  making  conusance,  assign   "ction^on^thc 
"  such   bond   to  die  avowant,  Sfc,  by  indorsing  the  same,  and  replevin  bond, 
"  attesting  it  under  his  hand  and  seal  in  the  presence  of  two  wit-  that  it  is  not 
"  nesses,  which  may  be  done  without  any  stamp,  provided  the  as-  ^'p^^l^^y  ^^® 
"  signment  be  stamped  {h)  before  any  action  be  brought  thereon  ;  [\j^o"su relics 
<«  and  if  the  bond  be  forfeited,  the  avowant,  Sfc.  may  bring  an  Austen  v. 
"  action  thereupon  in  his  own  name,  and  the  court  may  by  rule  Howard, 
««  give  such  relief  to  the  parties   upon   such  bond   as   may  be   "Taunt.  28.; 
«  agreeable  to  justice ;  and  such  rule  shall  have  the  effect  of  a  ^"Jj  ^^^  ^^^X. 
«  defeasance."  the  sheriff  for 

not  taking  a  bond,  for  it  is  no  contempt,  Willes,  375.     1  New  R.  292. ;  nor  stay  the  replevin 
suit  on  that  account.  Ibid.  (&)  This  stamp  duty  has  ceased  since  loth  October  1821,  5  G.  4.  C.41.H 

II  Under  this  statute,  the  defendant  in  replevin  is  entitled  to  an   Dias  v.  Free- 
assignment  of  the  bond  if  the  plaintiff  do  not  appear  in  the  county   man,  5  Term 
court  and  prosecute  according  to  the  condition;  and  he  may  sue  "*  ^^^' 
the  bond  as  assignee  of  the  sheriff  in  the  superior  court,  though 
the  replevin  be  not  removed  out  of  the  county  court. 

The  condition  is  not  satisfied  by  a  prosecution  of  the  suit  in   flwillim  v. 
the  county  court,  but  the  plaint,  if  removed  by  re.  fa,  /o.  into  the   llolbrook, 
superior  court,  must  be  prosecuted  M^rf  with  effect,  and  a  return   ^  Bos.  &  Pull. 
made,  if  adjudged,  there. 

Tile  defendant  is  not  entitled  to  an  assignment  of  the  replevin  Scnl  v.  Phil- 
bond  on  the  plaintiff's  neglect  to  declare  at  the  next  county  court,  lips,  »  Price, 
if  he  himself  have  not  then  appeared  to  the  summons.  ^*  *^' 

In  an  action  on  the  bond  alleging  a  breach  in  not  prosecuting  Brackcnbury 
the  replevin  suit  according  to  the  tenor  and  effect  of  the  condition,   v-  ^J^'l* 
it  is  a  gcK)d  plea  that  defendant  did  appear  at  the  next  county   i^'^o*^*^^^. 
court,  and  there  prosecute  the  suit,  which  was  still  undetermined 
and  dejKjnding ;  and  it  is  not  sufficient  for  the  plaintiff*  to  reply 

that 
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Brvan, 

3  Maul.  &  S. 

155. 
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7  Taunt.  97. 
2  Marsh,  392. 
and  6  Taunt. 
379, 


that  the  defendant  did  not  prosecute  the  suit  as  in  the  plea 
mentioned,  but  wholly  abandoned  the  same,  and  that  the  said  suit 
is  not  still  depending.  The  plaintiff  must  shew  a  legal  deter- 
mination of  it. 

Allowing  two  years  to  elapse  without  proceedings  is  a  breach 
of  the  condition,  although  judgment  of  nonpros,  was  never  signed 
in  the  county  court. 

In  debt  on  a  replevin  bond,  assigning  as  a  breach  the  non- 
return of  the  goods,  the  j)laintifr  may,  after  signing  judgment 
against  defendant  for  not  returning  the  demurrer-book,  tax  the 
costs,  and  issue  execution  for  the  costs  and  the  amount  of  the 
goods  distrained,  as  indorsed  on  the  replevin  bond,  without 
executing  a  writ  of  enquiry. 

To  an  action  against  a  surety  in  the  bond,  averring  a  judgment 
for   the   plaintiff  (defendant   in    replevin)  for  a   return  of  the 
goods,  and  assigning  a  breach  in  no  return  having  been  made, 
the  surety  cannot  plead  that  the  judgment  was  obtained  against 
his  principal  by  fraud,  viz.  by  the  plaintiff,  in  collusion  with  the 
principal,  procuring  the  principal  to  confess,  and  by  the  principal 
fraudulently  confessing  the  replevin-action ;  for  this  is  no  more 
than   saying  that  the  plaintiff  and    the   principal    fraudulently 
agreed  together  to  defraud  one  another  ! — But  it  seems  the  plea 
might  have  been  good,  if  it  had  averred  that  this  agreement  was 
for  the  purpose  of  defrauding  the  pledges  in  replevin.     In  this 
case  it  was  held  not  a  good  plea  for  such  surety  that  the  plaintifl* 
and  defendant  in  replevin,  without  his  knowledge,  referred  the 
matters  in  the  suit  to  arbitration,  and   by  mutual  agreement 
Moore,3 Price,  suspended  the  proceedings  in  replevin  during  the  reference.  But 
2  4., an   see     ^^^  Court  of  Exchequer  afterwards  granted  an  injunction   on 
this  ground  restraining  proceedings  on  the  bond ;  holding  that 
the  bond  became  Ju?ict us  officio  by  the  agreement  of  reference. 
The  condition  of  the  bond  is  twofold,  and  not  alternative,  viz. 
Turner,  2  Bro.  for  prosecuting  the  suit  with  effect,  a?id  for  duly  returning  the 
&  B.  107.  goods  if  a  return  is  awarded ;  and  the  bond  is  forfeited  by  a 

Perreau  v.         breach  in  either  respect,  (a)     Therefore,  where  the  plaintiff  in 

5  Barn.  &  C.  I'ep^evin  is  nonsuited,  and  the  avowant,  instead  of  proceeding  at 
294.  (a)  The  common  law  for  a  return,  proceeds  by  writ  of  inquiry,  and  has 
declaration  judgment  on  the  stat.  1 7  Car.  2.  c.  1 7.  for  the  arrearages  of  rent 
in  this  case  jj,^j  costs,  he  may  still  proceed  against  the  pledges  for  the  breach 
abreacMn^  of  the  condition  in  the  plaintiff's  not  ]>rosecuting  with  cflect; 
not  prosecut-  and  not  prosecuting  with  success  is  "  not  prosecuting  with  effect." 
ing  with  effect.  If  the  action  is  enforced  so  as  to  work  injustice,  the  surety  has 
plfi'r '^'^  ^  *"  ^  plain  remedy,  under  the  last  clause  of  the  twenty-third  sect. 
Price's  Maul.    ^^  ^^"'  ^'  ^'  ^^'^  ^Y  ^"  application  to  the  court  for  relief. 

6  S.  183.  seems  to  have  considered  the  condition  as  alternative;  saying,  '*  You  must  negative 
"  both  parts  of  the  condition  ;  if  the  party  make  a  return  he  need  not  proseculc  with  effect, 
"  if  he  prosecute  with  effect  lie  need  not  make  a  return."  But  it  is  now  settled  by  Perreau  v. 
Bevan,  5  Barn.  &  C.  284.  that  the  defendant  in  replevin  may  assign  a  breach  of  the  bond,  and 
recover  for  not  prosecuting  with  efJect,  although  no  writ  dc  rctoruo  hubcndo  has  issued,  and 
without  even  averring  in  his  declaration  that  no  return  has  been  made. 

Phillips  V.  The  avowant  and  person  making  cognizance  may  sue  jointly 

on 
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on  the  bond  after  assignment,   or  it  may  be  assigned  to  the  p^,-^^^  „  j^j.^^^j 
avowant  alone  and  he  may  sue  alone.  &  S.  'iso.  ' 

Archer  v.  Dudley,  l  Bos.  &  Pull.  pSl.  n. 

The  declaration  is  not  double  for  alleging  that  the  defendant  •'  MauK&S. 
did  not  prosecute  his  suit  with  effect,  and  hath  not  made  a  return    \^^'J^'\n 
but  it  is  not  necessary  to  allege  both.  284. 

If  the  sheriff  take  a  replevin  bond  from  one  surety  only,  it  is  Austen  v. 
no  plea  to  an  action  upon  it,  that  the  bond  purporting  to  be  Howard, 
entered  into  by  two  sureties  was,  in  fact,  executed  by  the  defendant  I  Tainit.  28. 
and  the   principal  only  ;   but  qiuerc,  whether  the  surety  might  j  Y/qo  68. 
not  avoid  the  bond,  by  pleading  that  he  only  delivered  it  as  an 
escrow  till  the  other  surety  executed  it  ? 

In  an  action  by  the  sheriff  against  such  single  surety,  the  sheriff  («)  Scdvide 
cannot  recover  the  costs  of  defending  an  action  againsi  himself  JJ,°  jj^j^^^,  ^f  "^ 
by  the  cognizor  in   the  replevin  for  having  taken  insuflicient  damages, 
sureties,  since  they  are  incurred  by  his  own  misconduct ;  and  as   7  Taunt.  355. 
the  surety  is  deprived  by  that  misconduct  of  the  benefit  of  having 
a  co-surety  liable  to  him  for  contribution,  the  sheriff  can  only 
recover  against  him  a  moiety  of  the  damages  recovered  in  the 
action  against  the  sheriff,  {a) 

The  two  sureties  are  only  liable  to  the  amount  of  the  penalty  Hcfford  v. 

of  the  bond,  and  the  costs  of  the  suit  on  the  bond.  ')7^^*  ^  „,„ 

'  1  launt.  218. 

A  rent-charge  is  within  the  meaning  of  this  clause  of  the  sta-  Short  v. 

tute,  and,  on  a  replevin  of  a  distress  for  such  rent,  the  sheriff  may  Unhbard, 

take  and  assign  a  bond.  ||  ^  ^'"S-  349. 

(E)  Of  the    Writs   or   Processes   in   Replevin :    And 

herein, 

1 .  Of  the  original  Writ  of  Replevin, 

nPHE  original  writ  of  replevin  issues  out  of  Chancery  (c),  and  51  i\    ^^' 

neither  that  nor  the  alias  replevin  are  returnable,  but  are  pi.^ij  .•5*14. 

only  in  nature  of  a.  jiisticies  to  empower  the  sheriff  to  hold  plea  2  inst.'i.-jo. 

in  his  county  court  where  a  day  is  given  the  parties.     But  the  l^alk.  410. — 

pluries  replevin  is  always  with  this  clause,  vcl  cansam  nobis  simificcs*    *  "•'^V^  ^^  "^^" 
'^     1  .^  .    *        ^  .  I    -^  ^    •/       '   to  take  out  a 

and  It  IS  a  returnable  process.  t,,^  ^^it  alias 

and  pluries  at  the  same  time.  Dalt.  Sh.  273.  ||(a)  Replevin  bv  original  writ  is  now  obsolete  in 
England,  though  frequent  in  Ireland.  The  last  instance  in  the  English  Chancery  seems  to  be 
in  1743.    2  Atk.237.|| 

[When  the  j)luries  issues,  it  hath  been  much  disputed,  whether  Gilb.  Replev. 
the  sherifTs  vicontiel  power  be  determined.     And  it  is  said  in  one   106.  (A)  2H.7. 
case  {b\  that  since  the  writ  is  to  replevy,  vcl  caiisam  signijices^  the  •!'  *'^^^-  (^^'f* 
vicotitid  power  determines.     But,  if  the  sheriff  does  not  replevy,  pi^'/g     ^^'"' 
then  he  is  to  shew  cause  why  he  did  not ;  and  this  is  argued  to  be 
the  sense  of  the  writ  from  the  disjunctive  words  contained  in  it. 
But  I  take  it,  saith  Gilbert^  that  the  vicojitid  power  is  determined 
by  ihc  pluries.     1.  Because  the  sheriff  has  been  twice  guilty  of 
neglecting  his  duty,  and  therefore  is  not  to  be  trusted  with  judi- 
cial power.     2.  He  is  answerable  to  the  court  how  he  has  obeyed 
the  writ;  and  therefore  the  court  must  have  the  writ,  to  see 

whether 
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wlicthcr  he  lias  done  his  (hity  or  not.     And  if  tlie  court  be 
entitled  to  the  writ,  to  see  whether  the  officer  has  done  iiis  duty, 
he  cainiot  proceed  on  tlie  writ.] 
Hon.  Abr.485.       If  aplun'es  replevin  be  returned  in  Michaelmas  term,  tliat  the 
I^ndlow^  tJefendant  claimed  property,  and  after  nothing  be  done,  nor  any 

Moor,  403.  appearance  nor  continuance  till  Easter  term  after,  at  which  term 
S.C.adjuilged,  they  a))pear  and  plead,  and  judgment  be  thereupon  given  ;  though 
that  the  plain-  no  continuance  was  between  Mi'e/iaelmas  and  Easter,  yet  this  is 
tUf  jnay  have  „^,t  ^  discontinuance,  because  there  is  not  any  continuance  till 
a  wnt  depro'  r       .1  •        i  "^  1        • 

prietaie  pro.      app^arance,  tor  the  parties  have  not  any  express  day  m  court, 
Aanf/d  without    and  where  there  is  not  any  continuance,  there  cannot  be  any  dis- 
continuance of  continuance, 
the  replevin, 

though  it  be  two  or  three  years  after,  because  by  the  claim  of  property  the  first  suit  is  cletcr- 
niined. 

Ld.  Ilaym.  The  pluries  replevin  supersedes  the  proceedings  of  the  sheriff, 

617.  and  the  proceedings  are  upon  that,  and  not  upon  the  plaint,  as 

they  are  when  that  is  removed  by  recordari.     And  though  there 
is  no  summons  in  the  writ,  yet  it  gives  a  good  day  to  the  defend- 
ant to  appear,  and  if  he  does  not  appear,  then  a  pone  issues,  and 
then  a  capias. 
6  Mod.  84.  Capias  and  process  of  outlawry  lie  in  replevin ;  for,  when  on 

the  pluries  replegiari fac^  the  sheriff'  returns  aveiia  elongata,  then 
a  capias  in  wit/icrtiam  issues,  and  on  that  being  returned  imlla 
bona,  a  capias  issues,  and  so  to  outlawry.  —  Capias  and  process  of 
outlawry  in  replevin  were  given  by  25  E,  3.  c.  1 7. 

C^It  V.148.  2.  0/  the  mthemam.  {a) 

If  on  the  pluries  replevin  the  sheriff  return,  that  the  cattle  are 

F.  N.  B.  73.  eloigned  to  places  unknown  {b),  Sfc.  so  that  he  cannot  deliver 

{b)  On  what  them  to  the  plaintiff",  then  shall  issue  a  {c)  wit/ierfiajn  directed  to 

by  the  sheriff  ^^^  sheriffi  commanding  him  to  take  the  cattle  or  goods  of  the 

a  withernam  defendant,  and  detain  them  (d)  till  the  cattle  or  goods  distrained 

shall  issue.  are  restored  to  the  plaintiff';  and,  if  upon  the  first  wither?iam  a 

P^JV.?'?'  ^^^*  '"^^^  be  returned,  llien  an  alias  and  pluries  replevin  shall  issue, 

[(c)  yVithcmam         ^         ^  ■  \        ■       a 

is  derived  from  »"^  ^o  to  a  capias  and  exigeiU. 

the  Saxon  words  weder  (other)  and  naam  (distress),  signifying  another  distress,  instead  of  the 
former,  which  was  eloigned.  Vetitum  namium  signifies  a  forbidden  distress ;  and  therefore 
though  a  distress  were  originally  lawful,  yet,  if  it  be  detained  against  the  replevin,  it  is  vetitum 
namium  and  unlawful.  Gilb.  Keplev.  109.  2  Inst.  HO,  141.  In  the  old  Northern  languages 
the  word  withernam  is  used  as  equivalent  to  reprisals.  Stiernhook  de  Jure  Sueon.  1.  l.  c.  10. — 
{d)  It  is  said,  that  it  is  the  usage  in  the  King's  Bench,  that  they  shall  be  delivered  to  the  plain- 
tiff: by  which,  it  seems,  that  the  form  of  the  writ  of  wilhci-nam  there  is  dittercnt  from  that  in 
the  register.  This  is  a  point  that  has  been  several  times  controverted,  and  some  of  the  clerks 
made  the  distinction  between  the  practice  of  the  King's  Bench  and  Common  Pleas.  But  the 
true  distinction  is  between  the  original  and  the  judicial  writ  of  willicrnam.  By  the  former,  the 
sheriff  is  to  take  ct  ea  detinerc  donee  eidem^  Sec.  which  obliges  the  sheriff  to  detain  the  cattle  or 
goods  in  his  own  custody.  But  in  the  juiiicial  tvithernam  the  words  arc,  capias  in  loithernam,  et 
salvo  et  secure  cttstodirifacias,  donee,  8cc.  which  is  to  be  interpreted,  "  that  he  must  deliver  them 
**  to  the  plaintiff  upon  good  security,"  for  that  is  making  them  to  be  safely  kept.  'J'he  reason 
of  the  difference  is  this,  that  upon  the  vicontiel  writ  below,  where  it  was  Ibund  that  the  beasts 
were  eloigned,  the  award  of  taking  the  defendant's  beasts  could  be  only  quomquc  he  gaged  de- 
liverance. For  even  an  execution  in  the  sheriff's  court  was  no  more  than  levying  a  [)ain,  to 
make  the  party  perform  the  sentence  of  that  court;  for  they  could  not  execute  the  sentence  of 

Ihat 
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that  coart  by  changing  the  property,  or  delivering  it  over  to  the  suitor,  but  by  levying  pains  to 
make  the  party  perform  it.  And  when  the  return  of  dongata  is  made  into  Chancery,  the  with- 
ernam goes  out  as  a  vicontiel  process,  and  is  conceived  in  the  same  manner  as  it  is  below  ;  and 
therefore  in  the  writ  de  exccutione  facienda  in  tmthernamy  there  is  no  return  into  the  king's  courts. 
But  where  the  elongnta  is  returned  into  the  King's  Bench  or  Common  Pleas,  there  the  wither- 
nam goes  out  as  a  judicial  process,  and  there  the  courts,  who  can  alter  the  property,  have  made 
it  secundum  legem  ialionis,  viz.  that  the  defendant's  goods  shall  be  delivered  to  the  plaintiff  to 
make  use  of  them,  until  his  own  are  restored.  And  it  was  said  to  be  the  practice  of  the  King's 
Bench,  because  that  was  the  court  where  the  lex  talionis  in  the  case  of  murder  and  maihem 
settled  the  practice.    Gilb.  Replev.  120,  121.] 

The  writ  of  withernam  ought  to  rehearse  the  cause  which  the  F.N.  B.  69.73. 
sheriff  returns,  for  which  he  cannot  replevy  the  cattle  or  goods ; 
so  that  it  does  not  lie  ujx)n  a  bare  suggestion,  that  the  beasts  are 
eloigned,  Sfc, 

If  upon  the  withernam  the  cattle  are  restored  to  the  party  who  2  Leon.  174. 
eloignetl  them,  yet  he  shall  pay  a  fine  for  his  contempt,  {a)  of  Ll^erwaJ/t 

therefore  is  ud  respondendum  tam  domino  regi  dc  coniemptUy  quam  j^arli  de  damno  et  injuria.^ 

Cattle  taken  in  withernam  may  be  worked,  or,  if  cows,  may  be  Leon.  220. 

milked  ;  for  the  party  hath  them  in  lieu  of  his  own.  -^^'"'.  ^^°'  '"* 

^      •'  margm. 

And  as  the  party  is  to  have  the  use  of  the  cattle,  he  is  not  to  Owen,  46. 
have  any  allowance  or  payment  made  to  him  for  tlie  expenses  he  Cro.  Eliz.  162. 
has  been  at  in  maintaininfj  them.  ^  Leon.  235. 

Scire  facias  against  an  executor,  reciting  that  where  replevin  Pasch. 
was  brought  against  his  testator  for  a  cow,  and  judgment  against  27  Car.  2. 
him  de  rcturno  habendo,  which  was  not  executed,  that  he  should  '^    kV^' 
shew  cause  why  he  should  not  have  execution.     The  executor  Green, 
pleads  ])leiie  admifu'stravif,  upon  which  the  plaintiff  demurred ; 
and   JVi/ld  J.  said,  that  upon  the  judgment  the  cow  is  in  the 
-custody  of  the  law,  and  therefore  he  ought  to  have  execution ; 
but  the  doubt  is,  because  the  replevin  is  determined  by  the  death 
of  the  party  ;  yet,  by  him  and  Itaimford  only,  being  in  court,  the 
plaintiff  shall  have  execution,  for  the  defendant  cannot  be  preju- 
<liced  ;  for,  if  the  sheriff  return  avci'ia  dongata^  he  shall  not  have 
A  withernam  but  of  the  goods  of  the  testator;  or  if  there  are  no 
goods  of  the  testatoi*,  the  sheriff  can  take  nothing,  but  shall  re- 
turn nidla  bona^  and  then  the  plaintiff  hath  his  ordinary  way  to 
charge  the  defendant,  if  he  hath  made  a  devastavit ;  and  it  was 
adjudged  for  the  plaintiff. 

fV,  sues  a  replevin,  //.  removes  it  by  rccordari  into  the  King's  Noy,  50. 

Bench,  the  plaintiff  docs  not  declare,  and  upon  that  a  return  ^Yebb  v. 

awarded  to  /£,  upon  which  the  sheriff  returns  avcria  elonnata.  '^I^' \  ^"?, 

1. 1  •!  Ill  1  1°,       said,  tliat  the 

and  then  a  withernam  was  awarded  and  executed  ;  and  now  the  course  of  2?./?. 

plaintiff  comes  and  prays  he  may  be  admitted  to  declai-e,  and  is  contrary  to 
prays  a  deliverance  of  the  withernam.  It  was  testified  by  the  ^^^^'  o^  ^-  ^* 
clerks,  that  upon  the  plaintiff's  submission  to  a  fine  for  not  de- 
claring, and  that  being  imposed  upon  him  by  the  judges,  he  shall 
have  deliverance  of  the  withernam ;  and  a  fine  of  3s.  4^/.  being 
accordingly  imposed  on  tlie  plaintiff,  he  then  declared,  and  had 
deliverance. 

IJi  upon  an  elongata  returned,  the  defendant's  cattle  are  tiiken  Ld.Royin.6i4. 
in  withernam,  yet,  upon  the  defendant's  appearance,  and  })It'ading 
non  cepitj  or  claiming  property,  the  defendant  shall  have  his  cattle 

Vol.  VII.  G  again; 
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(a)  That  both    again ;  and  if  they  are  eloigned,  a  withernam  against  the  (a) 
the  plaint^ifl       piai^^jflf;     p^^^  jf  ^j^g  property  or  taking  be  in  question,  there  is 
may  have  a        "^  reason  tliat  the  phiinlilT  should  have  the  defendant's  cattle. 
withernaiD,  Bro.  tit.  Withernaii),  pi.  17. 

Ld.Raym.6i4.       The  withernam  is  but  mesne  process,  and  cannot  be  an  execu- 

et  vide  ^ion,  because  it  is  m-anted  before  judgment. 

Comb.  201.  ^  "^      ^ 

2  Salk.  582. 

3.  Of  the  Writ  of  Second  Deliverance, 

2  Inst.  340.  At  the  common  law,  if  the  plaintiff  in  the  replevin  had  been 

nonsuited,  either  before  or  after  verdict,  the  defendant  who  dis- 
trained should  have  had  return,  but  not  irreplevisable ;  so  as  the 
plaintiff  after  nonsuit  might  have  had  as  many  replevins  as  he 
would,  which  was  vexatious  and  mischievous  ;  for  remedy  whereof 
the  statute  of  West.  2.  (13  Ed.  1.  st.  1.)  cap.  2.  restrains  the  plain- 
tiff from  any  more  replevins  after  nonsuit,  but  gives  a  writ  of 
second  deliverance. 
i  Inst.  541.  And  if  in  such  writ  of  second  deliverance  the  plaintiff  be  non- 

suited, or  if  the  plea  be  discontinued,  or  the  writ  abate,  or  if  he 
prevail  not  in  his  suit,  return  irreplevisable  shall  be  granted. 
2R0II.  Abr.  If  defendant  in  replevin  has  return  awarded  upon  nonsuit  of 

^35.  the  plaintiff,  upon  which  he  sues  a  writ  de  returno  hahendo^  and 

the  sheriff  returns  averia  eloiigata  per  qiiercfitcm,  and  upon  this  a 
withernam  is  awarded,  and  upon  the  withernam  the  defendant 
has  tot  catalla  to  him  delivered  of  the  goods  of  the  plaintiff, 
and  thereupon  the  plaintiff  sues  a  second  deliverance ;  he  shall 
sue  it  for  the  first  distress  taken,  and  not  for  the  withernam. 
And  this  appears  by  the  nature  and  form  of  the  writ  of  second 
deliverance. 
Dyer,  41.  If  a  returno  habendo  be  awarded  to  the  sheriff  after  a  writ  of 

Dalt.  Sh.  275.    second  deliverance  prayed  by  the  plaintiff,  this  is  a  supersedeas  to 
the  returno  hahetido,  and  closes  the  sheriff's  hand  from  making  any 
return  thereto.     And  if  the  sheriff  will  not  execute  the  writ  of 
second  deliverance,  the  party  has  his  remedy  against  him. 
Plow  206  Th\s  statute  of  Westm.  2.  (13  Ed.  1.  stat.  1.)  gives  the  writ  of 

{h)  That  the      second  deliverance  out  of  the  same  court,  where  the  first  replevin 
writ  of  second  was  granted,  and  a  man  cannot  have  it  elsewhere ;  for  if  he  could, 
deliverance       ^\^q^  jj^  niiirht  (b)  vary  fi'om  the  place  limited  as  to  this  by  the 
cannot  vary         *^.. 
from  the  first     statute. 

in  year,  day,  place,  or  number  of  beasts,  Bro.  tit.  Second  Deliverance,  pi.  3.  But,  if  the  first 
writ  was  of  a  heifer,  the  second  may  be  of  a  cow,  as  by  presumption  it  may  in  that  distance  of 
time  grow  to  such.     26  H.  8.  pi.  7. 

Salk.  95.  pi.  6.       In  replevin  the  defendant  avowed,  and  the  plaintiff  being  non- 

and  like  point    suited  brought  a  writ  of  second  deliverance,  whereupon  it  was 

adjudged,         moved  to  stay  the  writ  of  enquiry  of  damages.     Per  airiam, — 

Latch  72  *        This  is  a  supersedeas  to  the  retunio  habendo,  but  not  to  the  writ  of 

enquiry  of  damages ;  for  these  damages  are  not  for  the  thing 

avowed  for,  but  are  given  by  the  statute  of  21  H.  8.  cap.  19.  as  a 

compensation  for  the  expense  and  trouble  the  avowant  has  been 

at. 
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[So,  it  has  been  determined,  that  the  writ  of  second  deliver-  Cooper  v. 
ance  is  no  supersedeas  of  the  writ  of  enquiry  of  damages  uiwn  the  Sherbrooke, 
17Car.2.c.7.]  •  2WiU.n6. 

Error  of  a  judgment  in  C.  B.  in  a  second  deliverance ;  upon  Cro.  Jac.  424, 
demurrer  in  pleading,  the  error  assigned  was,  because  there  was  t^/^^"'^"  ^* 
not  any  writ  of  second  deliverance  certified,  and  in  nullo  est 
erratum  being  })leaded,  it  was  moved  not  to  be  material,  because 
it  is  awarded  on  the  roll,  and  the  parties  had  appeared  and  pleaded 
to  it:  but  it  was  adjudged  ill,  and  reversed  for  that  cause;  for 
there  ought  to  be  a  writ,  and  if  it  vary  from  the  declaration  in  die 
replevin,  it  shall  be  abated. 

No  second  deliverance  lies  after  a  judgment  upon  a  demurrer,  2  Lill.  Reg, 
or  after  a  verdict,  or  confession  of  the  avowry  ;  but  in  all  these  ^^7. 
cases  the  judgment  must  be  entei*ed  with  a  return  in'cplevisable. 
But  upon  a  nonsuit,  either  before  or  after  evidence,  a  writ  of 
second  deliverance  will  lie,  because  there  is  no  determination  of 
the  matter,  and  there  a  writ  of  second  deliverance  lies  to  bring 
the  matter  in  question  ;  but  in  the  case  of  a  demurrer  and  ver- 
dict, the  matter  is  determined  by  law;  and  in  the  case  of  a 
confession,  it  is  determined  by  the  confession  of  the  party. 

[Where  a  defendant  puts  in  a  plea  to  the  writ  of  replevin,  as,  Gilb.  Replev, 
property  in  a  stranger,  or  m  tlie  defendant;  and  these  pleas  dis-  219. 
affirming  die  property  of  the  plaintiff,  are  by  verdict  found  for  ^^^  *  ^''y^' 
the  defendant,  or  upon  demurrer  adjudged  for  him  ;  in  these  cases 
the  defendant  shall  have  return  irreplevisable :  for  there  can  be 
no  new  replevin  at  common  law,  as  upon  a  nonsuit,  because  the 
court  have  already  given  their  judgment  upon  the  legality  of  the 
caption.  For  if  the  property  be  in  the  defendant  or  a  stranger, 
the  plaintiff  can  have  no  cause  to  complain ;  and  therefore  to 
grant  a  new  replevin,  or,  which  is  the  same  diing,  not  to  make 
the  return  irreplevisable,  would  be  to  leave  that  same  point  open 
to  an  examiiiation,  which  has  already  been  determined :  and  no 
writ  of  second  deliverance  can  be  given  by  the  statute,  for  that  is 
only  upon  a  nonsuit.  But  if  tlie  defendant  pleads  property  in  . 
the  plaintiff  and  /.  6'.  which  only  abates  the  writ  under  the  pre- 
sent form;  or  pleads  ccpit  in  alio  loco,  which  abates  tlie  count, 
and,  consequently,  the  writ;  in  these  cases,  as  there  can  be  no 
return  widiout  an  avowry,  so  that  return  cannot,  in  the  nature 
of  the  thing,  be  irreplevisable,  because  these  pleas  only  abating 
the  writ,  must  necessarily  allow  a  writ  under  a  better  form.  And 
it  were  a  contradiction  to  allow  a  new  replevin  to  the  plaintiff  Ibr 
tlie  same  beasts,  which  die  court  have  returned  to  the  defend- 
ant irrcplevibable.  So,  if  the  plaintiff  confesscdi  Uie  plea  of  the 
defendant  to  be  true,  die  defendant  shall  have  return,  but  not 
irreplevisable.] 

Note,  by  tlie  17  Car.  2.  cap.  7.  that  in  an  avowry  for  rent  the  ^  I^<1-  ^y^' 
writ  of  second  deliverance  is  taken  away.  («)  Comm.  i5oj 

■    ■    ■ ''    '     '  '  0  the  avowant  may  have  judgment  for  his  nrrciirs  and  costs, 

judgniciit  at  <'oni«ion  law  lor  a  rctiirn,  ll>cn  tlic  writ  of 
'^ ' '"  '"II 

If  the  plaintiff  in  replevin  be  nonsuited  for  want  of  delivering  Vent.  «4. 

G  2  ft  deciar- 
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a  declaration,  if  it  happened  through  any  cause  that  would  have 
entitled  him  to  a  writ  of  second  deliverance,  as  sickness  of  the 
person  employed,  c^t.  the  court  will  order  the  defendant  to  ac- 
cept of  a  declaration  on  })ayment  of  costs  ;  otherwise  the  plaintiff 
would  be  remediless,  the  writ  of  second  deliverance  being  taken 
away  by  the  17  Car.  2.  cap.  7. 

4.    Of  the   Writ   de  proprietate   probanda,    and  the  Claim   of 

Property, 

Dy.  172,  173.        [The  writ  dc  proprietate  probanda  issues  out  of  the  Chancery, 

or  out  of  K.  B.  or  C.  B.     When  it  issues  out  of  the  Chancery, 

it  is  an  original,  and  goes  upon  the  sheriff's  return  to  the  alias 

replevin  :  when  out  of  either  of  the  other  courts,  it  is  judicial, 

and  granted  on  the  return  of  the  pluries.    The  reason  why  these 

2  Salk  583       courts  do  not  grant  it  till  the  pluries  is,  that  tlie  jjli/rirs  only  is 

Reg.  81.  returnable  there,  for  the  original  and  alias  give  no  day,  but  are 

merely  vicontiel.'] 

Co.  Lit.  i4S.b.       If  the  defendant  in  replevin  claims  propert}^  the  sheriff  cannot 

F.N.B.  77.       proceed;  for  property  must  be  tried  by  writ.  In  this  case,  there- 

C^^*  i"o*        ^^^^'  ^^^^  plaintiff  may  have  the  writ  de  proprietate  probanda  to  the 

sheriff;  and  if  it  be  found  for  the  plaintiff,  then  the  sheriff  is  to 

make  deliverance  ;  if  for  the  defendant,  then  he  is  to  proceed  no 

further.     But,  as  this  is  but  an  inquest  of  office,  if  it  be  found 

against  the  plaintiff,  he  may  have  a  replevin  to  the  sheriff;  and  if 

he  return  the  claim  of  property,  yet  shall  it  proceed  in  the  C.  B. 

where  the  property  shall  be  put  in  issue,  and  finally  tried. 

14  H.  4.  25.  None  but  he  who  is  party  to  the  replevin  shall  have  the  writ 

2  Rol.  Abr.       de  proprietate  probanda  ;  so  that  if  upon  a  replevin  the  beasts  of 

a  stranger  are  delivered  to  the  plaintiff,  such  stranger,  being  no 

party  to  the  replevin,  shall  not  have  this  writ. 

Reg.  83.  The  sheriff  is  to  return  the  claim  of  property  on  the  pluries. 

Com.  595.        before  which  time  the  writ  de  ptroprietate  probanda  does  not  issue, 

for  it  recites  the  pluries. 
Dalt.  Sh.  274.        The  writ  de  proprietate  probanda  is  an  inquest  of  office,  and 
the  sheriff  is  to  give  notice  to  the  parties  of  the  time  and  place 
of  executing  it. 
Moor,  403.  If  the  defendant  claims  property  in  replevin,  the  plaintiff  may 

have  the  writ  de  proprietate  proba?idd  without  continuance  of  the 
replevin,  though  it  be  two  or  three  years  after,  because  by  the 
claim  of  property  the  first  suit  is  determined. 
7  H.  4. 46.  If  the  party  who  hath  the  cattle  claims  property,  the  sheriff 

Coii).Rep. 594.  cannot  determine  it  without  a  writ  de  pi'opi'ietate  probanda ;  and 
then,  if  the  property  be  found  for  the  party  claiming  it,  it  is  but 
an  inquest  of  office,  and  the  party  who  made  the  plaint  may  after 
sue  a  writ  of  replevin,  to  which  property  may  again  be  pleaded. 
Cro.Eliz.  475.        If  the  defendant  has  property,  and  omits  to  claim  it  before  the 
Winch,  26.       sheriff,  he  may  notwithstanding  plead  property  in  himself  or  in 

c  M^'/^?*,      a  stranfjer,  either  in  abatement  or  in  bar,  though  it  was  formerly 
balk.  5.  pj.  12.  I    ,  ,     P    '  .  1  1       1     1  ^^  1      1    1  •      1      "^ 

94.  pi.  3,  held,  that  property  in  a  stranger  could  only  be  pleaded  in  abate- 

2  Ld.  Raym.      ment. 

984.     6  Mod.  81. 
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In  replevin,  the  defendant  in  his  avowry  pleads,  that  the  beasts  Comb.  477. 
taken  belong  to  a  third  person,  and  not  to  the  plaintiff,  and  there-   Barret  v. 
fore  prays  a  return ;  to  which  the  plaintiff  demurs ;  for  on  the  Scrimshaw, 
avowant's  own  shewing  he  ought  not  to  have  return,  having  ad- 
mitted the  property  of  the  beasts  to  be  in  another.  But  judgment 
was  given  for  the  defendant,  for  the  prior  possession  was  in  him, 
and  he  hath  a  right  against  all  others  but  the  right  owner,  and 
the  plaintiff  by  his  demurrer  hath  admitted,  that  he  hath  no  pro- 
perty in  them. 

In  trespass  for  entering  the  plaintiff's  house,  and  taking  away  e  Mod.  63. 
his  goods,  the  defendant  justifies  by  virtue  of  a  replevin  out  of  139. 
the  sheriff's  court  in  Lo?idofi,  and  a  precept  thereupon  to  J.  S.  an  Leonard  v. 
officer,  and  that  he  the  defendant  came  in  aid  of  him  ;  plaintiff  ^  Mo'd^  042.  ^ 
replies,  that  before  the  taking  away  the  goods  he  claimed  property 
in  them,  and  gave  notice  thereof  to  the  defendant ;  and  the  ques- 
tion upon  a  special  verdict  was,  whether  the  taking  away,  after 
the  claim  of  property,  and  notice  thereof,  did  not  make  him  a 
trespasser  ah  initio  P   And  it  was  held  per  tot.  ciir.  that  he  was  a 
trespasser  ah  initio ;  for  though  the  claim  ought  to  be  to  the 
sheriff  or  officer,  and  a  claim  to  a  person  that  comes  to  his  assist- 
ance be  not  enough  to  make  the  execution  legal,  if  the  officer 
does  not  desist ;  yet,  if  it  be  notified  to  him  that  comes  in  aid, 
that  claim  of  property  is  made,  he  at  his  peril  ought  to  desist. 

[A  man  cannot  claim  property  in  the  county  court  by  his  bailiff  Co.  Lit.  I45.b. 
or  servant :  and  the  reason  is,  for  that  if  the  claim  fall  out  to  be   1  Lev.  90. 
false,  he  shall  be  fined  for  his  contempt,  which  the  lord  cannot  ^  ^^^-  ^"^L 
be,  unless  he  make  claim  himself;  for  nemo  punitur  -pro  alieno 
delicto.     But  in  the  King's  Bench  one  may  make  conusance  and 
claim  property  by  a  bailiff;  for  there,  the  bailiff  is  not  liable  to  a 
fine.] 

5.  Of  the  Writ  de  retorno  habendo. 

The  retorno  habendo  is  a  judicial  writ,  that  lies  for  him  who  has  55  H.  6.  40. 
avowed  the  distress,  and  proved  the  same  to  be  lawfully  taken ;   Dyer,  aso. 
or  where,  upon  the  removal  of  the  plaint  into  the  courts  above,  ^'°-  ^*'-  ^ '*'''• 
the  plaintiff,  whose  cattle  was  replevied,  makes  default,  or  does 
not  declare  or  prosecute  his  action,  and  thereby  becomes  non- 
suited, Sfc,     And  by  this  writ  the  sheriff  is  commanded  to  make 
a  return  of  the  cattle  to  the  defendant  in  the  replevin. 

A  bailiff  who  makes  conusance  may  have  judgment  of  a  return,  q^^  gj^^  ^^  . 
and,  consequently,  a  writ  de  retorno  habendo  grounded  on  such  ||and  he  may' 
judgment.  sue  the  sure- 

ties or  the 
fchcrilf,  where  tiiere  is  no  avowant,  or  jointly  with  the  avowant,  where  there  is  one.     1  Bos. 
&:  Pull.  378.  3  Maul.&S.  180.|| 

The  writ  de  retorno  habendo  is  not  a  returnable  process.  2  Roll.  Abr. 

453. 

If  the  defendant  hath  a  return  awarded  to  him,  and  he  sueth  a  f.n.B.  172. 

writ  de  retorno  habendo,  and  the  sheriff  returns  on  the  pluries,  ||lfcniay  sue 

quod  avcria  elotigata  sunt,  &c.  he  shall  have  a  scire  facias  against  the  obligors 

the  pledges,  cjr.,  according  to  tlie  statute  of  Westm.  2.  ( 1 3  Ed.  1 .  '^^^^  ^^^^^^ 

G  3  Slat.  1.);  '      *• 
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inirfor  breach  stat  l.)?  and  if  they  have  nothing,  then  he  shall  havetim'themam 

^)^^ntiffdid       ^^g**'"^^  ^^^^  plaintiflTs  own  cattle. 

bot  prosecute  with  effect,  or  did  not  make  a  return.  5  Barn.  &  C.  284.  2  Bro.  &  Bing.  loT.lJ 

6.  Of  Returns  irreplei /sable, 

sKolI.  Abr.  Return  irreplevisable  is  a  judicial  writ  directed  to  the  sheriflT 

^^^'  for  the  final  restitution  or  return  of  cattle  unjustly  taken  by  an- 

other, and  so  found  by  verdict,  or  after  a  nonsuit  in  a  second 
deliverance. 

2  Inst.  340.  If  the  plea  be  to  the  writ,  or  any  other  plea  be  tried  by  a  ver- 
Dyer,  280.        diet,  or  judged  upon  demurrer,  return  irreplevisable  shall  be 

awarded,  and  no  new  replevin  shall  be  granted,  nor  any  second 
deliverance  by  the  act  of  Westm.2.  (13  Ed.  1.  stat.  1.)  but  only 
upon  a  nonsuit. 

3  Leon.  49.  If  upon  issue  joined  in  replevin  the  plaintiff  does  not  appear  on 

the  trial,  being  called  for  that  purpose,  yet  return  irreplevisable 
shall  not  be  awarded,  as  in  case  of  a  verdict  being  given,  but  the 
party  may  have  a  writ  of  second  deliverance,  as  well  as  if  it  had 
been  a  nonsuit  before  declaration  or  appearance. 
Hob.  61.  If  a  man  has  return  irreplevisable,  and  a  beast  dies  in  the  pound, 

he  may  distrain  anew.     So,  if  the  beast  dies  before  judgment. 
Ld.  Raym.  If  return  irreplevisable  be  awarded,  the  owner  of  the  cattle 

720. ;  ||or  may  offer  the  arrearages  ;  and  if  the  defendant  refuse  to  deliver 
Dpon  satisfac-  ^.j^g  distress,  the  plaintiff  may  have  detinue,  because  the  distress 
tion  made  in     ...       '  /»        i    i      "^ 

court,  Lord      ^^  ^"'y  ^^  nature  oi  a  pledge. 

Coke  says  he  may  have  a  writ  for  delivery  of  the  goods.  8  Co.  147.  a.  Qu-  the  form  of  this 
writ?  Gilb.  Repl.  64.;  but  an  action  on  the  case  will  not  lie.  1  Camp.  N.  P.C.  285. 
1  Taunt.  261.    Anscomb  v.  Shore.|| 

7.   In  what  Manner  the  Sheriff  is  to  execute  and  return  suck 

Processes, 

*>  Inst  195  ^y  ^^  statute  of  Westm.  1.  (3  Ed.  1.)  cap.  17.,  if  the  party  who 

5  Co.  93.  distrains  conveys  the  distress  into  any  house,  park,  castle,  or 

Dalt.  Sh.  373.  other  place  of  strength,  and  refuses  to  suffer  them  to  be  re- 
plevied, the  sheriff  may  take  the  posse  com,  and  on  request  and 
refusal  may  break  open  such  house,  castle,  Sfc,  and  make  deliver- 
ance ;  and  this  was  a  necessary  law  so  soon  after  the  irregular 
time  of  H.  3. 
F  N  B  157  ^^  ^^^  sheriff  returns,  that  the  beasts  are  enclosed  in  a  park 

Hal^s  Notes,  nniong  savages,  or  in  a  casde,  Sfc,  he  shall  be  amerced,  and  an- 
other writ  of  replevin  shall  be  awarded  ;  for  he  ought  to  have 
taken  the  posse  com,  for  this  was  a  denial. 
F.N.B.  157.  If  the  sheriff  return,  quod  mandavi  ballivo  libertatis,  8^c,  qui 
7iullum  dedit  mihi  rcspo?isu?n,  or  that  the  bailiff  will  not  make  de- 
liverance of  the  cattle,  these  are  not  good  returns ;  for,  by  the 
said  statute  Westm.  1.  (3  Ed.  1.)  the  sheriff,  upon  such  return 
made  to  him  by  the  bailifT,  ought  presently  to  enter  into  the  fran- 
chise, and  make  deliverance  of  the  cattle  taken. 
IP.  1^.0.  u».         If  a  man  sue  a  replevin  in  the  county  court  without  writ,  and 

the 
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tile  bailiff  return  to  the  sheriff,  that  he  cannot  have  view  of  the 
cattle  to  deliver  them,  the  sheriff,  by  inquest  of  office,  ought  to 
enquire  into  the  truth  thereof;  and  if  it  be  found  by  a  jury,  that 
the  cattle  are  eloigned,  S,'c.  the  sheriff  in  the  county  court  may 
award  a  withernam  to  take  the  defendant's  cattle;  and  if  the 
sheriff  will  not  award  a  withernam,  then  the  plaintiff  shall  have 
a  writ  out  of  Chancery  directed  unto  the  sheriff  rehearsing  the 
whole  matter,  commanding  him  to  award  a  withernam,  Sfc,  and 
he  may  have  an  alias,  and  after  a  pluries,  and  an  attachment 
against  the  sheriff,  if  he  will  not  execute  the  king's  command. 

If  the  sheriff  return,  quod  averia  elongata  swit  ad  loca  iiicog-  Bro.  Retur. 
nila,  this  is  a  good  return,  and  the  party  must  pursue  his  writ  '^^  ^^'  P^-  ^°°' 
of  withernam  ;   but,  if  the  sheriff  return  averia  elongata  ad  loca 
iticognila  infra  comitatmn  meiuii,   he  shall  be  amerced,  for  the 
law  intends  that  he  may  have  notice  in  his  county. 

If  in  replevin  the  sheriff  return,  quod  averia  morttia  sunt,  this  Bro.  Retur. 
is  a  good  return.  ^^  ^'^-  P^*  ^^5. 

It  is  a  good  return,  quod  nullus  venit  ex  parte  querents  ad  de-  Dalt.  Sh.  S56. 

monstranda  averia,  (a)     But  it  seems  the  sheriff  is  not  obliged  to  («)  Allen,  55. 

require  this.  ^^^''  f  !f  .^^^ 

*  overruled  in 

Kempston  v.  Nelson,  post,  9l.|l 
If  the  sheriff  be  shewn  a  stranger's  goods,  and  he  take  them,   2  Roll.  Abr. 
an  action  of  trespass  lies  against  him,  for  otherwise  the  stranger  ^^2-    Com. 
could  have  no  remedy  ;  for  being  a  stranger  he  cannot  have  the       ^' 
writ  de  poprietate  probanda,  and  were  he  not  entitled  to  this 
remedy,  it  would  be  in  the  power  of  the  sheriff  to  strip  a  man's 
house  of  all  his  goods.     But  {b)  Keilw.  seems  to  hold,  that  the  (6)  Keilw.  1 1 9. 
action  lies  more  properly  against  the  person  who  shews  the  goods. 

If  the  sheriff  come  to  make  replevin  of  beasts  impounded  in  20  H.  6. 28. 
another  man's  soil ;  if  the  place  be  enclosed,  and  have  a  gate  2  Roll.  Abr. 
open  to  the  enclosure,  he  cannot  break  the  enclosure,  and  enter  ^^^' 
thereby,  where  he  may  enter  by  the  open  gate;  but,  if  the  owner 
hinders  him,  so  that  he  cannot  go  by  the  open  gate  for  fear  of 
death,  he  may  break  the  enclosure  and  enter  there. 

The  sheriff  is  to  return,  that  the  cattle  are  eloigned,  or  that  no  Ld.  Rayni.  6I. 
person  came  to  shew,  Sfc,  or  a  delivery;  but  he  cannot  return,   Lutw.  581. 
that  the  defendant  non  cepit  the  cattle,  because  it  is  supposed  in 
the  writ,  and  is  the  ground  of  it,  which  the  sheriff  cannot  falsify. 

(F)  Of  what  Property  and  for  what  Things  a  Replevin 

lies. 

JT  is  a  general  rule,  that  the  plaintiff  ought  to  have  the  property  Co.  Lit.  145. 

of  tl^e  goods  in  him  nt  the  time  of  taking;  yet,  if  the  goods 
of  a  villain  be  distrained,  the  lord  of  the  villain  shall  have  a 
replevin,  l)ecause  the  bringing  the  replevin  amounts  to  a  claim 
in  law,  and  vests  the  property  in  the  plaintiff.  But  in  this  case, 
if  the  goods  of  a  villain  be  taken  by  a  trespasser,  who  claims 
properly  in  ihcm,  the  lord  can  have  no  replevin  because  the 
villain  had  but  a  right. 

G  4  Also, 
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Co.  Lit.  145.  Also  in  a  special  case  one  may  have  a  replevin  of  goods,  thougfr 

they  were  not  distrained ;  as,  if  the  mesne  put  in  his  cattle  in 
lieu  of  the  cattle  of  the  tenant  paravail,  whom  he  is  bound  to  ac- 
quit, he  slwill  have  a  replevin  of  them. 

F.  N.  B.  69.  If  the  lord  distrains  his  tenant's  cattle  wrongfully,  and  after- 

wards the  cattle  return  back  to  the  tenant,  yet  the  tenant  shall 
have  a  replevin  against  the  lord  for  those  cattle,  and  shall  recover 
damages  for  the  wrongfully  distraining  of  them,  because  he  cannot 
have  an  action  of  trespass  against  his  lord  for  that  distress,  but 
against  a  bailiff  or  servant  he  may. 

Co.  Lit.  145.  ^^^  °'^^y  ^  general  property  which  every  owner  hath,  but  also 

a  special  property,  such  as  a  person  has  who  hath  goods  pledged 
to  him,  or  who  hath  the  cattle  of  another  to  manure  his  lands,  Sfc. 

(fl)  Winch,  26.  is  sufficient  to  maintain  a  replevin,  [a)  And  in  such  like  cases 
either  party  may  bring  a  replevin. 

2Roll.Ab.430.        A  replevin  does  not  lie  of  things  which  oxefercc  naturcc,  as 

Godb.  124.        conies,  hares,  monkeys,  dogs,  SfCyhni,  if  things  wild  by  nature  are 

4  Co.  54.  made  tame,  or  are  reclaimed,  so  long  as  they  continue  in  that 

condition,  they  belong  to  the  person  who  has  the  possession  of 
them,  and  he  may  bring  a  replevin.  And  the  general  rule  herein 
seems  to  be,  that  a  replevin  lies  for  any  thing  that  may  by  law  be 
distrained. 

Bro.  Repl.  64.       A  replevin  lies  of  a  leveret ;  for  it  has  animwn  7'evertendi,     So, 

sRoll.  Ab.430.  find  fQj.  jhg  same  reason,  it  lies  of  2l  ferret :  but  it  is  said  not  to 
lie  for  a  mastiff-dog,  though  an  action  of  trespass  will. 

F.N.  B.  68.  Replevin  lies  of  a  swarm  of  bees. 

F.  N.  B.  63.  Replevin  does  not  lie  of  trees,  or  timber  growing ;    nor  of 

4TerniR.504.  things  annexed  to  the  freehold,  because  such  things  cannot  be 
distrained ;  but  a  replevin  lies  of  certain  iron  belonging  to  the 
party's  mill.     [So,  of  a  lime-kiln.] 

Bro.  Rep.  34.  So  replevin  does  not  lie  of  deeds  or  charters  concerning  lands ; 
for  they  are  of  no  value,  but  as  they  relate  thereto. 

Replevin  lies  not  of  money,  nor  of  leather  made  into  shoes. 

If  a  mare  in  foal,  a  cow  in  calf,  4i:.  are  distrained,  and  they 
happen  to  bring  forth  their  young  whilst  they  are  in  the  custody  of 
the  distrainer,  a  replevin  lies  of  the  foal,  calf,  ^y:. 

Replevin  lies  for  a  ship  :  so,  of  the  sails  of  a  ship. 

It  was  ruled  by  Pollexfen  C.  J.  upon  evidence  at  Guildhall^  in 

replevin  for  goods  taken  by  order  of  the  East  India  Company 

from  interlopers  in  the  Indies,  that  no  replevin  lies  for  goods 

tiiken  beyond  the  seas,  though  brought  hither  by  the  defendant 

^„,^. afterwards.* 

party  may 

bring  an  action  of  detinue  to  recover  the  deeds,  goods,  &c.  in  specie  ;  jjfor  replevin  lies  only  for 

a  takingy  but  it  seems  that  it  lies  for  any  taking,  not  merely  for  a  distress,  per  Lord  Kcdcsdalcy 

1  Scho.  &  Lef.  327.;  and  the  reason  of  the  decision  Show.  91.  was,  that  the  taking,  which  ia 

the  gist  of  the  action,  was  beyond  seas-U 


Moor,  394. 
sBrownl.  139 

Bro.  Repl.  41. 
F.N.B.69. 
Sid.  82. 

March,  110. 
Raym.  232. 

Show.  9!. 
•  In  those 
cases  where 
replevin  will 
cot  lie,  the 


(G)  Re- 


f 
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(G)  Replevin,  for  and  against  whom  it  lies. 

TTEREIN  the  general  rule  is,  that  he  who  brings  a  replevin,  piow.  28 1. 
"^   must  have  a  general  or  special  property  in  him  at  the  time,  Co.  Lit.  145. 
and  that  therefore  a  lord  for  a  lieriot,  a  parson  for  a  mortuary, 
shall  not  have  it  before  seizure ;  for  the  seizure  vests  the  property 
in  such  cases. 

An  executor  shall  have  a  replevin  of  the  taking  of  beasts  in  Bro.Repl.59, 
the  lifetime   of  his   testator;  for  this   affirms  the   property  to  Sid.  82. 
remain. 

If  the  catde  of  a  feme  sole  be  taken,  and  afterwards  she  marry,  F.  N.  B.  69. 
the  husband  alone  may  have  a  replevin.     But  it  hath  been  held,  Vent.  26 1. 
that  in  such  case  the  wife  cannot  join,  for  that  this  action  admits  Ijj^^J^g?^' 
and  affirms  property  in  the  feme  at  the  time  of  the  marriage, 
which  by  consequence  must  have  vested  in  the  husband. 

But  of  the  taking  of  goods  which  a  feme  has  as  executrix,  the  Bro.  Bar.  & 
husband  and  she  may  join  in  replevin.  Fern.  pi.  85. 

And  in  a  late  case  where  husband  and  wife  brought  a  replevin,   Pasch.  8  G.  2. 
and  concluded  their  declaration  ad  damnum  ipsuynim,  defendant  mB.R.Bourne 
avowed  for  rent  in  arrear  on  a  demise  for  years;  plaintiff  in  bar  ''^«-^-  v.  Mat- 
of  the  avowry  pleaded  7io7i  demisit,  and  issue  being  joined  on  the   ^^ j^'  g  q^' 
demise,  a  verdict  was  found  for  the  plaintiffs,  and  I5.  damages;  butnotS.ip. 
and  in  arrest  of  judgment  two  objections  were  made,  1st,  that  Ca.  temp, 
husband  and  wife  cannot  join  in  replevin;    2dly,  that    though   Hardw.  119. 
they  might  join  in  an  action,  yet  it  cannot  be  laid  to  the  wife's     *    * 
damage,  she  having  no  property  in  personal  chattels  during  the 
coverture.     In  support  of  these  exceptions  were  cited  F.  N.  B, 
69.  1  Sid,  172.  because  replevin  admits  and  affirms  property  in 
the  wife  at  the  time  of  the  marriage,  which  must  necessarily  vest 
in  the  husband;  and  the  court  can  make  no  intendment  that  they 
were  joint-tenants  before  coverture,  or  that  the  feme  had  the  goods 
as  executrix:  hut  per  air. — As  to  the  first  exception,  though  it 
be  generally  true,  that  husband  and  wife  cannot  have  a  joint  pro- 
perty in  personal  chattels  after  marriage ;  yet,  as  a  man  and  a 
woman  may  have  a  joint  property  before  marriage,  or  the  wife 
might  have  these  goods  as  executrix,  and  the  taking  in  both  cases 
m'ght  be  before  marriage,  we  do  not  see  why  they  may  not  declare 
jointly  in  an  action  for  such  taking;  and,  if  the  law  will  admit  of 
such  a  joint  action,  the  fact  is  admitted  by  the  pleading ;  for  the 
defendant  has  not  made  it  a  point  of  contest  with  the  plaintiff, 
whose  the  property  was  at  the  time  of  taking ;  and  therefore  if 
there  can  be  a  case  where  husband  and  wife  may  join  in  an  action 
for  a  personal  chattel,  we  think  that  after  a  verdict  this  ought  to 
be  intended  that  case.     As  to  F.  N.  B.  69.  the  book  says,  the 
husband  may  have  a  replevin  singly ;  but  this  does  not  prove  he 
may  not  join  his  wife  with  him.     And  as  to  1  Sid.  172.  we  think 
the  distinction  there  made  not  law,  and  that  it  is  not  necessary  the 
husband  should  sue  alone  in  such  cases  as  affirm  a  property ;  but 
this  is  expressly  contrary  to  the  year-books,  and  to  the  opinion  in 
1  Fent,  261.  where  it  is  held  they  may  join  in  detinue,  whicii 

affirms 
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afBrms  property  as  well  as  replevin ;  for  the  specific  goods  there 
are  to  be  recovered.     And  as  to  the  secontl  exception,  this  must 
follow  the  fate  of  the  first ;  for  if  the  tort  preceded  the  miirriage, 
the  action  would  sun'ive ;  and  Cro,  Eliz,  259.  is  express,  that 
where  damages  may  survive,  they  may  be  assessed  to  both. 
Serrcs v.Dodd,       ||But  a  declaration  in  replevin  by  husbiiud  and  wife  for  taking 
2  New  R.  405.  ti^e  goods  of  husband  and  wife  is  bad  on  demurrer,  as  no  interest 
of  the  wife  appears,   and  the  court  cannot  intend  any,  on  de- 
murrer. 
Clarke  v.  It  is  not,  however,  a  good  plea  in  bar  to  an  avowry  for  rent, 

Davies,  that  before  and  at  the  time  of  the  supposed  demise,  and  when  the 

2  Mtirsh,.>86.    supposed  rent  became  due,  the  plaintiff  was  married  to  one  J.  C  ; 
72.     '    *         ^^^  ^^  '^  ^^  ^^  ^®  presumed  from  the  allegation  of  coverture  when  the 
rent  became  due  that  the  coverture  continued  to  the  time  of  the 
distress,  the  plea  is  clearly  bad,  as  in  that  case  the  wife  alone 
could  have  no  ground  of  action,  and  if  this  is  not  to  be  presumed, 
still  the  plea  is  no  sufficient  answer  to  the  avowry. || 
2RoU.Abr.43i.       I'i  A.  takes  beasts  by  the  command  of  B.,  the  replevin  may  be 
brought  against  both,  or  it  may  be  brought  against  the  commander 
only,  as  trespass  may  be. 
Co.  Lit.  145.  If  the  beasts  of  several  men  be  distrained,  they  cannot  join  in 

tPZ'  ^^'  ^'  ^  replevin;  so  it  is  a  good  plea  to  say,  that  the  })roperty  is  in  the 
plaintiff  and  a  stranger,  and  where  there  be  two  plaintifl's,  that  the 
property  is  in  one. 


38.  b. 


(H)  Of  the  Declaration  (a)  in  Replevin. 

Cater  218.        T'^  ^^^"^  been  holden  by  some  opinions^  that  the  count  or  declar- 

Co.  45.  ation  in  replevin  must  be  certain  and  particular  in  setting  forth 

11(a)  The  de-      the  numbers,  kinds,  and  qualities  of  the  cattle  or  things  distrained  ; 

claration  may    f^^^  jj^.^^.  otherwise  the  sherifl'  cannot  tell  how  to  make  deliverance 

be  entitled  of       ^   . 

the  term  of  the  of  the  same. 

return  of  the  recordari  facias  loquelam^  or,  as  it  seems,  of  the  term  in  which  it  is  delivered  ;  but 

if  entitled  of  an  intermediate  term  it  is  irregular,  and  the  defendant  may  si<^n  judgment. 

5  Taunt.  772.11 

Allen,  33.  -^s  in  replevin  the  plaintiff  declared  that  the  defendant  took 

Still.  71.  S.  C.  centum  ovcs  matrices  et  vefveces  of  the  plaintiff's  :  after  verdict  for 

Moor  V.  Clip-    the  plaintiff,  exception  was  taken  to  the  declaration,  because  it 

™'  did  not  appear  in  the  declaration  how  many  ewes  and  how  many 

wethers ;  and  the  sheriff  is  bound  to  make  deliverance  of  either 

sort  according  to  the  writ;  and  though  he  may  be  informed  by 

the  party,  so  that  it  is  a  good  return  to  say,  that  none  came  on 

the  behalf  of  the  party  to  shew  the  beasts,  yet  he  is  not  bound  to 

require  it,  but  ought  to  have  sufficient  certainty  within  the  record  ; 

and  therefore  judgment  was  given  for  the  defendant;  but  it  was 

agreed,  that  ovcs  without  addition  had  been  good  enough. 

7  Co.  25.  ^"^  notwithstanding  this  case,  it  seems  to  be  now  settled,  that 

Show.  170.       a  declaration  in  replevin  being  certain  to  a  general  intent  is  sufli- 

cient,  especially  if  it  be  after  a  verdict. 
Trin.  I  G.  1.  As,  where  a  replevin  was  brought  gtiate  defemV  cepit  bona  ct 

It  ^'^'^^^^'  catalla^  (viz.)  qttandam  parccW  lintei  ct  qiiandam  jparcelV  pdjnri^ 


(H)  Of  the  Declaration  in  Replevin. 
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defendant  avowed  for  rent;  and  after  verdict  for  the  plaintiff,  ex-  S.C.  cited  and 

ception  was  taken  in  arrest  of  judgment,  that  the  declaration  was  ^PPi'ovcd  by 

uncertain  in  not  specifying  the  quantities  contained  in  the  parcels ;  J^,lcke  Ca  ' 

undParkiT  C.  J.,   who  delivered  the  opinion  of  the  courts,  said,  temp.'Hardw. 

that  the  declaration  would  undoubtedly  have  been  ill  on  demur-   i-i« 

rer ;  but  that  the  defendant  having  avowed  the  taking  the  goods 

in  the  declaration,  the  avowry  had  cured  the  defect,  as  thereby 

both  parties  were  agreed  what  the  goods  were ;  and  the  defendant 

himself  having  prayed  a  return  of  them,  there  was  no  controversy 

between   him  and  the  plaintiff  about  them ;  and  to  oblige  the 

plaintiff  to  a  greater  certainty,  would  have  been   of  no  service 

to  the  defendant ;  for  if  he  had  demanded  500  reams  of  paper, 

and  proved  only  one,  he  must  recover.     And  as  to  the  difficulty 

of  delivering  the  goods  upon  a  rctunio  habeiido,  he  said  there  was 

no  weight  in  that  objection  ;  for  the  sheriff,  when  he  came  to 

make  a  return,  might  have  the  defendant's  assistance  to  shew  him 

which  were  the  goods ;  and  he  was  not  obliged  to  execute  the 

writ  without  somebody  attended  to  point  out  the  things  he  was  to 

deliver;  ||and  it  is  a  good  return  for  him  to  make,  qtiod  nulhts 

r^nit  ex  parte  defend^  ad  osteiuV  averia.    Kast.  570.  b.  Dalt.  Sher. 

274-.  ;||  and  in  this  case  that  oi  Moore  \.  Cliptam,  Allen,  33.  was 

fully  considered  and  over-ruled. 

So,  in  the  case  before-mentioned  of  Bourne  y.  Matfaire,  where  sStra.  ioi5. 
a  rejilevin  was  brought  for  fourteen  skimmers  and  ladles ;  the  Pasch.  8  G.  2. 
objection,  that  the  plaintiff  had  not  distinguished  in  his  count  "i ^-^l^ojirne 
how  many  skimmers  and  how  many  ladles,  was  over-ruled.  taire.  Ca.temp. 

Hardw.  119.  S.C* 

II  But  where  the  plaintiff  declared   that  the  defendant  in  "a  popev.  TiU 

**  certain  dwelling- house  tookdivers  goodsand  chattels  of  plaintiff,"  man,  7  Taunt. 
the  court  arrested  the  judgment  for  the  uncertainty  of  the  de- 
scription ;  and  Gibbs  C.  J.  said,  that  in  the  cases  of  Kempstone  v. 
Nelson,  and  Bourne  v.  Mattaire,  there  was  something  to  guide 
the  sheriff,  but  here  there  was  nothing  whatever.  || 

The  j)laintiff  in  his  count  must  allege  the  taking  to  be  at  a  Cro.  Eliz.  896. 

certain  place,  or  according  to  the  precedents,  in  quodam  loco  vocat\  ^y^fd  v. 

that  the  defendant  may  have  notice  to  what  he  is  to  answer,  and  SaviUc,  Godb, 

make  his  title;  and  therefore  the  alleging  the  taking  aj^md  Dale,  j^g\  ^^  ^^  ' 

or  such  a  vill,  is  too  general  and  uncertain.  Hob.'ie. 

Moor,  678.    Raym.34, 

In  replevin  both  the  vill  and  place  are  traversable.  Garth.  186. 

[The  plaintiff  declared  for  taking  his  cattle  at  MarJcct  Street,  Walton  v. 
and  the  defendant  pleaded  non  cqut  modo  et  forma;  at  the  trial  the  Kcrsop/iWils. 
plaintiff  proved  that  the  cattle  were  in  the  defendant's  possession  35'** 
at  Market  Street,  where  he  was  driving  them  to  the  pound :  the 
defendant  proved  that  he  first  and  originally  took  them  at  Hard- 
hall :  it  was  thereupon  insisted,  that  the  plaintiff  had  not  proved 
the  allegation  in  his  declaration,  that  the  cattle  were  taken  at 
Market  Street,  for  that  tlie  defendant  had  proved  they  were  first 
taken  at  another  place,  viz,  at  Ilardhall,     But  the  judge  at  the 
trial,  and   the   whole  of  Common  Pleas   afterwards,    were   of 

opinion 


642. 
586. 
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opinion  that  this  objection  was  groundless,  because  if  the  defend- 
ant took  them  wrongfully  at  first,  the  wrong  was  continued  to 
any  place  where  the  defendant  had  them  in  his  custody,  and,  con- 
sequently, the  place  was  well  laid  in  the  declaration. 
Johnson  v.  Replevin  in  Londoji :  defendant  appears  upon  an  elongata  ; 

Wollyer,  plaintiff  declares  qitas  in  quodam  loco  x)ocat*  i\\eMi?iorics  in  London: 

G  iidhaJl^  ^  defendant  pleads  non  ccpit  tnodo  etfoi-ma :  at  the  trial  the  plaintiff 
coram  Pratt  proved  the  Uiking  at  Itotherhithe  in  Swry :  upon  which  it  was  ob- 
C.  J.  —  This  jected,  that  the  plaintiff  had  not  proved  his  issue,  for  the  place  is 
case  IS  treated  material,  and  therefore  part  of  the  issue  under  jnodo  et  forma.    The 

r^  I  .!"a,«  counsel  for  the  plaintiff' admitted,  that  it  was  traversable;  but  in- 
CJ.  in  the  .111*  .        .  1111  1 

preceding  case  sisted,  that  by  not  traversmg  it  particularly,  the  place  v/as  ad- 

of  Walton  V.  mitted,  and  could  not  be  insisted  on  w\iO\\  non  cepit.     But  the 

Kersop  as  a  Chief  Justice  held,  that  where  the  defendant  avows  at  a  different 

mere  nixxfinm  ^^^^^  jj^  order  to  have  a  return,  he  must  traverse  the  place  in  the 

note.    Hut  It  i  .    /  .  .  1    .      1    ^       1         1 

does  not  ap-  count;  because  his  avowry  is  inconsistent  with  it:  but>  where  he 

pear  here,  as  it  does  not  insist  upon  a  return,  he  may  plead  non  cepit^  and  prove 
did  in  that        i\^q  taking  to  be  at  another  place,  for  it  is  material.   Whereupon 
a^'ds  ever        ^^^  plaintiff  was  nonsuited, 
were  in  the  place  in  which  the  declaration  alleges  them  to  have  been. 

Bullvthorpe  II A  declaration  for  taking  the  plauitiff  *s  goods  at  the  parish  of 

v.  Turner.  St.  Mafy-le-Bow,  in  the  ward  of  Cheap,  in  London^  without 
Willes, R.475.  stating  any  place,   is  bad  on  demurrer;  but  if  the  defendant 

plead,  the  defect  is  cured.  || 
F.  N.  B.  68.  in       ^  "^^"  '"^y  count  of  several  takings,  part  at  one  day  and  place, 
the  notes  to  the  and  part  at  another  day  and  place, 
new  edition. 

Bro.  tit.  Da-  ^"  replevin  the  j)laintiff  counted  of  four  oxen  taken  at  divers 

mi^i  4  2.  time  and  places,  and  that  delivery  was  made  of  two,  but  the  other 

two  were  withheld  to  his  damage  105.,  and  this  was  held  suffi- 
cient without  any  severance  made  as  to  the  damages. 
Bro.  Repl.48.        In  replevin  in  T.  the  plaintiff  declared  of  the  taking  of  twenty 
beasts  in  A.  and  B,  ;  ef  jicr  cnr.,  he  need  not  shew  how  many  he 
took  in  one  vill,  and  how  many  in  another. 
3  Keb.  671.  The  count,  as  in  other  actions,  must  agree  with  the  writ;  so 

vide  tit.  Plead-  that  if  the  writ  is  de  averiis,  and  the  count  de  averiis  et  catallisy 
«■««'.  this  is  ill. 

2  Lutw.  115.  In  replevin  the  writ  was  in  the  detinet,  and  the  count  in  the  de- 
iinuity  and  this  was  thought  to  be  a  material  variance  :  for  in  re- 
plevin in  the  dclinct  the  plaiiuifl' recovers  as  well  the  value  of  the 
goods  as  damages  for  taking ;  but,  when  the  writ  and  count 
are,  that  the  defendant  detinuit  the  goods  against  pledges,  <5r.  by 
this  it  is  implied,  that  the  plaintif!'  has  had  his  goods  again ;  and 
for  this  he  shall  only  recover  damages  for  the  taking.  But  the 
parties  agreed  to  amend. 
sWill.  Saund.  II  It  is  not  necessary  to  insert  the  price  or  value  of  the  cattle  or 
320.  n.  i.,and  goods  taken  in  replevin  ;  and  the  reason  seems  to  be,  because  if 
cases  th  tjjg  plaintifl'  obtains  a  verdict  he  is  only  entitled  to  damages  for 

the  wi*ongful  Uiking  and  costs,  but  not  to  the  value  of  the  goods 
taken,  as  in  trespass,  ^w  they  are  delivered  to  him  when  replevied.  || 

(I)  Pleas 
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(I)  Pleas  in  Replevin. 

pLEx\S  in  replevin  are  generally  of  four  kinds ;  w'^r.  either,   nrfe9Co.i34. 

1st,  pleas  in  bar;  2d,  in  justification ;  Sd,  by  way  of  conu- 
sance ;  4th,  by  way  of  avowry. 

In  replevin  the  defendant  may  either  justify  or  avow  at  his  3  Lev.  205. 
election,  with  this  difference,  that  if  he  justifies,  he  cannot  have  2  Keb.  729. 
a  return. 

The  general  issue  in  replevin  is  non  cepit.  Vent.  249. 

[One  of  several  defendants  may  plead  non  cepif}  2  Lutw.  1101. 

If  the  defendant  in  replevin  claim  property  to  himself,  or  a  2  Lev.  92. 
stranger,  above,  as  he  may  do ;  though  it  ought  to  have  been  be-  Vent.  249. 
fore  the  sheriff,   this  does  not  amount  to  the  general  issue,   but  ^^^'  ^^'^^ 
may  be  pleaded  in  bar  or  abatement;  and  if  the  plaintiff  demur,    jq^   2  Ld' 
the  defendant  shall  have  a  return  without  avowing  ;  for  it  appears  Raym.  984. 
the  beasts  are  not  the  plaintiff's.     But  on  issue  7io?i  cepit,  pro- 
perty cannot  be  given  in  evidence,  for  that  were  contrary  to  it. 

If  the  defendant  in  replevin  make  conusance  as  bailiff  to  J,  S,,  Cro.  Eliz.  14. 
the  plaintiff  cannot  traverse  that  he  is  his  bailiff;  for  it  is  a  mat-  Vent.  5i4. 
ter  of  which  by  no  intendment  he  can  have  knowledge.     But,  if  2Lev.2io.  ;e^ 
in  bar  of  the  avowry  the  plaintiff  pleads  that  another  had  made  ^         "^* 

conusance  as  bailiff  to  J,  S.  for  the  same  cause,  and  was  barred, 
he  need  not  shew  that  it  was  with  the  privity  of  J.  S.,  for  it  shall 
be  intended  ;  and  if  in  truth  it  was  without,   the  defendant  may  Salk.  107. 
traverse  his  being  ever  his  bailiff.     But  the  law  is,  that  the  plain-  pi«  i-  409. 
tiff  in  replevin  may  traverse  his  being  bailiff. 

II This  was  adjudged  in  Trevilian  v.  Pine^  where  the  defendant  Trevilian  v. 
in  replevin    made   cognizance  as  bailiff  to  J.  S. ;  and  plaintiff  Pine,  1  Salk. 
pleaded  de  injuria,  Sfc.  absqtichoc  that  he  was  bailiff,  to  which  there  ^^'^'  ^  *  ^^^^1- 
was  a  demurrer ;  and  on  argument  the  traverse  was  held  to  be      w-'n's      j 
well  taken,  and  a  difference  was  observed  between  an  action  of  347.  c.  n.  4. 
trespass  quarc  clausum  frcgit,  and  trespass  for  taking  cattle  on  (5th  ed.) 
replevin  ;  in  the  first  case  the  command  could  not  be  traversed, 
but  in  the  two  last  it  might. 

But  this  distinction  is  now  over-ruled,  and  it  is  settled  that  Chambers  v. 
where  a  defendant  in  trespass  quare  clamwn /regit  jusiiCies  under  l^^"»Jtlson, 
the   command  of  the  owner  of  the  freehold,  the  conmiand  is        '»5»»    -• 
traversable.  || 

In  a  replevin  against  the  master  and  bailiff  or  servant,   if  the  2  Roll.  Abr. 
bailiff  makes  conusance  as  bailiff,  and  the  master  pleads,  that  he  '*-^-^-    Show. 
did  not  take,  the  servant  shall  not  have  any  return  upon  his  conu-   ^^^*  c'^*^"- 
sance ;  for  by  the  plea  of  the  master  his  conusance  is  changed 
into  justification. 

In  replevin  for  mare  and  colt  the  defendant  pleaded  not  guilty  Sid.  8I. 
of  the  taking  within  six  years  ;  and  in  support  of  this  plea  it  was  A'-iuulell  v. 
insisted  upon,  that  it  was  the  same  in  effect  with  the  plea  of  non     ^^^^ ' 
cepit,  and  that  if  the  stitute  of  limitations  had  destroyed  the 
plaintiflTN  action  as  to  the  taking,  the  defendant  could  not  be 
guilty  of  the  detaining;  and   if  ihis  were  not  to  be  allowed,  the 
statute  would  be  evaded,   and  could  never  be  a  bar  in  replevin  ; 
but  per  air,  the  plea  is  not  good  in  not  answering  to  the  detainer  ; 
for  it  might  happen  that  at  the  time  of  taking  the  mare  the  colt 
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ms  not  in  being,  but  might  have  foaled  in  the  |X)und  :  and  a  thing 
may  be  lawfully  distrained,  but  unlawfully  detained,  as  by  being 
put  into  a  castle,  ^r. 

Pn'sel  in  outer  lieu  is  only  matter  in  abatement,  and  the  plain- 
tifi*  may  have  a  new  writ  without  being  ]">ut  to  his  second  deli- 
verance. 

In  replevin  of  beasts  taken  at  Z).,  the  defendant  pleads  in 
abatement  that  they  were  taken  at  another  place,  absque  hoc  that 
they  were  taken  at  A  an(l  pro  returno  hnbeiido  avows  for  rent  on 
a  lease  for  years,  ^c,  the  plaintift' replies  and  traverses  the  lease, 
Sfc.  this  is  ill ;  for  though  the  defendant,  when  he  pleads  in 
abatement,  must  also  avow  to  have  a  return,  yet  the  plaintiff  can- 
not answer  to  it,  but  must  take  issue  on  the  other  matter;  ||for 
the  avowry  in  such  case  is  only  in  nature  of  a  suggestion  to  have 
a  return  of  the  goods. 

The  defendant  can  only  plead  non  cepif,  or  cepit  iji  alio  loco^ 
in  case  he  never  had  the  cattle  in  the  place  in  the  declaration  at 
all ;  for  if  the  plaintiff  prove  that  defendant  had  the  cattle  in  the 
place  in  the  declaration,  the  plaintiff  will  have  a  verdict  notwith- 
standing the  first  taking  were  in  another  place.  Therefore,  if 
the  defendant  took  the  cattle  in  another  place,  and  only  had 
them  in  the  place  mentioned  in  the  declaration  in  the  way  to  the 
pound,  he  must  plead  that  matter  specially. || 

(K)  Avowries  in  Replevin  :  And  herein,  of  what  Seisin 
and  Services,  and  of  the  Certainty  required 
therein  ;  ||  and  of  the  Plaintiff's  Plea  in  Bar.|| 

Vide  Danv.  A  N  avowry,  as  has  been  before  observed,  is  the  setting  forth, 
510.  2  Co.  "^  in  a  declaration,  the  nature  and  merits  of  the  defendant's 
25^  9  Co.  20.  case ;  and  the  shewing  that  the  distress  taken  by  him  was  lawful, 
which  must  be  done  with  such  sufficient  certainty  as  will  entitle 
him  to  returno  habendo.  But  the  cases  on  this  head  arc  of  such 
different  natures,  that  it  is  difficult  to  range  them  in  any  order  : 
and  as  the  niceties  herein  are  in  many  instances  remedied  by  late 
acts  of  parliament,  it  may  be  sufficient  to  take  notice  of  those 
that  follow. 

In  an  avowry  for  a  distress  for  rent,  the  avowant  was  to  shew 
(a)And*though  a  seisin,  and  such  seisin  by  the  statute  32  H.  8.  c.  2.  must  be  (a) 
by  the  statute  alleged  within  forty  years  {b)  next  before  the   making  of  the 
of2iH.  8.        avowry  or  conusance. 
c.  19.  the  lord  •' 

need  not  avow  upon  any  person  in  certain,  yet  he  must  allege  scihin  by  the  hands  of  some 
tenant  in  certain,  within  forty  years.     Co.  Lit.  2G8.  b.    11(6)  Fifty  years  in  the  statute.jl 

Bro.  Avowry,         If  a  man  makes  a  gift  in  tail,  rendering  rent,  he  may  avow 

52.  Roll.  Abr.  without  laying  any  seisin,  because  the  reversion  gives  him  a  suf^ 

314.  8  Co.  65.  ficient  privity,  and  he  shall  count  upon  the  reservation,  for  that  is 

his  tide;  and  where  the  commencement  of  the   rent  appears, 

seisin  is  not  material. 

If  yi.  by  deed  indented  makes  a  feoffment  in  fee  to  B.  and  his 
heirs,  rendering  10s.  per  annum  to  A.  and  his  heirs,  of  which 
rent  A.  or  his  heirs  have  not  been  seised  within  forty  years,  yet 
the  heirs  of  A,  may  distrain,  Sfc,  for  the  statute  must  be  intended 

in 
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in  such  cases  only,  where  before  the  statute  the  avowant  was 
obliged  to  allege  a  seisin,  and  that  was  where  the  seisin  was  so 
material,  and  of  such  force,  that  though  it  was  by  encroachment 
yet  it  could  not  be  avoided  in  an  avowry. 

So,  this  statute  extends  not  to  a  new  rent  created  by  act  of  Cro.  Car.  so. 
parliament.  •^^"-  -^^• 

If  homage  be  done  to  the  lord,  he  may  avow  for  all  other  4  Co.  8. 
services,  superior  as  well  as  inferior,  for  in  doing  thereof  the 
tenant  takes  upon  himself  to  do  all  other  services. 

Seisin  of  rent,  suit,  c^r.,  which  is  annual,  is  a  sufficient  seisin  4  Co. 
of  escuage,  homage,  fealty,  heriot  service,  service  to  cover  the  pevil's  case, 
hall,  and  such  other  casual  services  as  may  not  fall  in  forty,  "^    cv.  -  .   .  . 
[sixty,  or  seventy ||  years. 

But  seisin  of  one  annual  service  is  no  seisin  of  another  annual  4  Co.  9. 
senice ;  for  in  that  case  it  is  the  folly  of  the  lord  if  he  hath  not 
an  actual  seisin  of  the  other  service  itself,  when  it  becomes  due 
yeaily. 

If  the  avowant  allege  a  seisin  of  the  rent,  this  is  a  sufficient  Winch,  si. 
averment  tliat  he  was  seised  of  homage.  Hutt.  50. 

If  there  be  lord  and  tenant  by  fealty  and  rent,  and  the  tenant  9  Co.  20,  21. 
make  a  lease  for  years,  and  though  the  lessor  hath  done  fealty,  2  Mod.  103. 
and  constantly  paid  the  rent,  yet  the  lord  distrains  the  cattle  of  ^*      ^      ' 
the  lessee  for  rent,  (where,  in  truth,  none  is  due,)  and  avows  upon 
a  mere  stranger  that  never  had  any  thing,   as   upon  his  very 
tenant,  for  rent  arrear ;  upon  the  special  matter  shewn,  the  lessor 
may  join  in  aid  to  the  lessee,  and  abate  the  avowry,  and  compel 
the  lord  to  avow  upon  his  tenant  in  right  and  in  law. 

If  there  be  lessee  for  years,  and  the  reversion  descend  on  a  Roll.  Abr.sis. 
feme  covert,  and  after  the  rent  be  arrear,  and  the  baron  distrain,  Cro.Jac.  442. 
and  the  lessee  bring  a  replevin,  the  baron  ought  to  avow  in  the  ^^  ^^^  ^'  .J"' 
name  of  himself  and  his  wife,  and  not  in  the  name  of  himself  ^Iq[\  o-j^^ 
only,  for  the  avowry  is  to  be  made  according  to  the  reversion  2Saund.  197. 
which  is  in  the  feme.     In  this  case,  as  reported  in  Bolie,  a  quare  5  Mod.  73. 
is  made  how  this  could  be  made  good;  but  in  Cro.Jac.  S.  C.  the 
reason  is  given,  because  he  had  shewed  the  truth  of  the  matter 
as  it  was,  and  had  averred  the  life  of  the  feme,  and  so  the  distress 
well  taken,  and  the  rent  due  to  him ;  and  therefore  it  was  ad- 
judged that  the  avowry  was  good. 

Coparceners  are  to  join  in  an  avowry  for  rent ;  so,  of  joint-te-  ^^^^  ^*^- 

nants :  but  tenants  in  conmion  are  to  sever  in  their  avowries.         Joint-tenants, 

Ld.  Raym.  64. 

II  And  there  is  no  diffiurcnce  in  this  respect  between  parceners  i^eigh  v. 
at  common  law  and  co-heirs  in  gavelkind.     Therefore  one  of  Shepherd, 
several  co-heirs  in  gavelkind  cannot  avow  alone  for  his  share  of  ^  ^^^^-  *  ^' 
the  rent;  but  he  must  avow  in  his  own  right,  with  a  cognizance  ^^^* 
as  bailiif  of  his  co-heirs ;  and  this  he  may  do,  without  any  ex- 
press autliority  from  his  co-heirs.  || 

One  tenant  in  common  cannot  avow  the  taking  of  the  cattle  Roll.  Abr.  520. 
of  a  stranger  upon  the  lantl   dam  age- feasant,   without  making  nf?„^^;'' 
him.self  bailifi'  or  servant  to  his  companion  ;   ||for  the  avowry  is  sp",r!fjj,*^ 
in  the  personalty,  and  like  a  declaration  in  trespass,  in  which  te-  2  H.  B.  386. 
nants  in  common  join.||  Cro.  Eliz. 

A  com-   WO.roH/.ll 
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Cro.  Ellz.  550.       A  commoner  may  avow  the  taking  of  the  cattle  of  a  stranger 
upon  the  common  damage-fcasant,  though  he  can  have  no  action 
of  trespass. 
Da  Costa  11 T'^^*  phiintilFin  i  eplevin  pleaded  in  bar  that  the  locus  in  quo 

V.  Clarke,  from  time,  Sfc,  ought  to  be  open  and  common  on  or  before  the 
2  Bos.  &  Pull.  i5t||  ^\^y  o(  October,  when  the  corn  was  cut  and  carried,  and  from 
"**  *  thence  tor  a  long  time,  to  wit,  for  three  weeks  and  upwards;  that 

the  plaintiff  at  the  time  when,  Sfc.  put  in  his  cattle,  "  the  same 
"  time  being  when  the  said  field  was  and  ought  to  be  open  and 
"  common,  os  aforesaid ;"  held,  that  the  plea  was  bad  for  un- 
certainty, even  after  verdict,  the  right  of  common  being  too 
generally  described. 
Dovaston  -^  P^^^  '"  ^^^'  ^^  ^"  avowry  for  taking  cattle  damage-feasant, 

V.  Payne,  that  the  cattle  escaped  into  the  locus  from  a  public  highway, 

2  H.  131.  527.     through  the  defect  of  fences,  must  shew  that  they  were  passing 
in  the  highway ;  —  it  is  not  enough  to  state  that  they  being  on  the 
highway  escaped,  for  it  must  appear  that  they  were  lawfully 
there. 
Churchill  ^^  ^'  l^as  the  exclusive  right  to  dig  paving  stones  and  tiles  in 

V.  Evans,  a  close,  and  B.  has  the  sole  possession  of  the  soil  for  other  pur- 

i  Taunt.  529.  poses,  and  turns  his  cattle  thereon  to  depasture  ;  A,  cannot  dis- 
train the  cattle  as  damage-feasant,  for  breaking  and  injuring  the 
stones  and  tiles ;  for  B,  is  not  bound  to  watch  or  fence  them  off. 
And  qu.  whether  A.  could  have  an  action  for  the  damage  ?  and 
whether  A's  right  is  assignable  ?|| 
8  Co.  64.  Executors  and  administrators  ||of  tenants  in  fee-simple,  fee-tail. 

Sir  William  and  for  terms  of  lives  of  rents,  ||  may  distrain  and  avow  in  like 
Foster's  case,  manner  as  their  testators  or  intestates  miffht  have  done,  by  the 
Kre'nt    «tatute32H.8.c.37.(.) 

to  executors  of  tenants  for  their  own  lives,  and  of  tenants /jur  aider  vie,  vide  Co.  Lit.  162.  a. 
n.  4.,  162.  b.  n.  1.,  etante,  tit.  Jie)it.\\ 

Cro.Eliz.  547.       I^  executors  by  the  32  H.  8.  c.  37.  avow  for  the  arrears  of  a 
Co.  Lit.  162.     rent  in  fee  accrued  to  their  testator,  they  must  shew  that  the  land 
continues  in  the  seisin  of  a  tenant  who  ought  to  have  paid  it,  or 
in  the  hands  of  some  other  who  claims  by  or  from  him,  accord- 
ing to  the  statute. 
j^gj.jjyj^  II It  appears  doubtful  whether  this  statute  extends  to  rents  due 

V.  Gilbce,  on  leases  for  years ;  and  in  a  late  case,  where  the  defendant  in 

2  Moo.  48.       replevin  avowed  as  administratrix  of  the  lessor,  who  was  seised 

in  fee,  for  rent  due  in  his  life  from  a  tenant  for  years,  the  court 

gave  judgment  for  the  avowant  without  deciding  this  question, 

on  the  ground  that  it  did  not  appear,  on  the  face  of  the  avowries 

that  the  tenancy  was  for  years. 

Martin  v.  And  an  avowry  or  cognizance  under  this  statute  need  not 

Burton,  shew  that  the  executors  had  a  right  to  distrain,  by  shewing  the 

lBro.&B.279.       ^^^  ^^  ^  ^j.  j.|j,^j.  ^•^r^^^^yQ  ^^^  which  the  statute  applies.     At 

3  Moo.  608.;     -  ^  T  1  .   I  I-     .    1    /  *i  • 
and  see  Stani-   least,  after  verdict,  the  avowry  cannot  be  objected  to  on  this 

ford  V.Sinclair,  ground.  || 
2  P>ing.  19.7. 

Pool  V.  [Tenant  for  life  of  a  rent-charge  confessed  a  judgment,  and  an 

Duncomb?,       elegit  issued,  under  which  the  rent- charge  was  extended  :  tenant 

for 
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for  life  died,  and  the  conusee  distrained  and  avowed  in  replevin   Tr.  in.sT, 
for  the  arrears  incurred  in  the  lifetime  of  the  tenant  for  life :  on   ^"'^-  ^'^^-  ^^' 
demurrer  it  was  holden  to  be  a  bad  distress,  and  not  warranted 
by  the  above  statute:   1st,  Because  the  case  of  a  conusee  is  not 
included  in  it;  2dly,  Because  he  comes  in  the  post,  not  under  the 
tenant  for  life.] 

In  replevin  again  two,  they  make  several  avowries,  each  in  his  5  Co.  1 9. 
own  right,  and  both  avowries  abated ;  for,  if  both  the  issues  should 
be  found  for  the  avowants,  the  court  could  not  give  judgment 
severally  for  the  same  diing. 

If  one  di-yti-ain  for  rent,  and  l)efore  the  avowry  the  estate  on  Vent.  250. 
which  it  is  reserved  determine,  the  avowry  shall  be  as  if  the  estate 
on  which  it  was  reserved  had  continued,  for  the  avowant  is  to 
have  the  rent  notwithstanding;  but,  if  the  distress  were  for  a  per- 
sonal service,  then  the  defendant  must  have  a  special  justification, 
for  he  cannot  have  the  service  in  specie  when  the  estate  is  deter- 
mined. 

Replevin  of  an  ox  taken,  S^c.  tJie  defendant  makes  conusance  Cro.  Car.  86O. 
as  bailiff  to  J,  S.,  for  that  he  was  seised  in  fee  of  the  manor  of  Major  v. 
Z).,  and  that  one  D.  was  seised  in  fee  of  such  a  tenement  holden  ji^/^J^-^^^  ' 
of  the  said  manor  by  rent  and  heriot  service,  payable  after  the 
death  of  the  tenant,  and  that  D.  died  possessed  de  ajiimalibus  et 
catallis,  and  because  the  heriot  was  not  paid,  he,  by  the  command 
of  the  said  J.  5.,  distrained,  and  so  made  conusance,  and  the 
issue  was  upon  the  tenure,  and  found  for  the  defendant.     An 
exception  was  taken  in  arrest  of  judgment,  because  he  does  not 
shew  what  was  the  best  beast  which  he  demanded,  nor  the  kind 
thereof,  nor  the  price  of  it.     But  per  cur,  the  avowry  was  held 
to  be  good  ;  for  j)eradventure  the  avowant  does  not  know  what 
was  the  best  beast;  and  when  the  lord  distrains,  it  is  because  the 
heriot  is  eloigned,  and  the  plaintiff  having  done  wrong  by  his 
doignment,  be  at  his  peril  ought  to  tender  sufficient  recompense. 

But,  when  the  defendant  avowed  for  a  heriot  service,  and  the  Ilob.  17(J. 
plaintiff  pleaded  in  bar,  that  the  tenant  at  the  time  of  his  death 
7iuUa  habuit  animalia  ;  on  demurrer  it  was  adjudged  for  the  plain- 
tiff, because  the  avowry  was  insufficient,  for  that  it  did  not  allege 
in  cej'tain  what  the  heriot  should  be,  sciL  beast,  or  other  thing. 

In  replevin,  the  title  was  by  a  lease  made  by  a  parson,  and  the  Noy,  70. 
avowry  was,  tl)at  A,  was  seised  of  the  rectory  of  H,,  and  made  Boldv.Wnters. 
the  lease  without  shewing  that  he  was  parson  :  and  by  the  court, 
that  would  have  been  a  good  exception,  had  it  not  been  said  in 
the  avowiT,  that  he  was  seised  injureccclcsicc,  which  supplies  all. 

If  one  avows  for  parcel  of  a  rent,  and  docs  not  shew  how  he  Cro.  Car.  104. 
was  satisfied  as  to  the  residue,  this  has  been  held  to  be  ill ;  in  like  Comb.  .746. ; 
manner  it  has  been  said,  that  an  avowry  for  [)art  of  an  annuity,  \i^^^  {34  * 
without  shewing  how  the  rest  has  been  discharged,  is  ill.  rA^. 

If  A,  holds  lands  of  li.  by  certain  rent,  as  ol  his  manor  of  Z).,  Ami.  \r,9,  ico. 
and  A,  conveys  those  lands  to  the  king,  who  grants  them  to  J.  S.  Hnikcr  v. 
in  an  avowTv  for  this  rent,  B.  must  .set  forth  the  special  matter,  •'^""th. 
and  not  avow  generally,  because  the  place  where,  t*jr.  is  held  of 
him  Bs  of  his  manor  of  IX,  8fc,  for  this  is  no  rent-service,  but  rent 

Vol.  \\\,  H  distrain- 
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(a)  For  the  se-  distrainable  of  common  right.  Adjudged  upon  a  demurrer,  that 
vcral  forms  of  g^^^j^  nreneral  avowry  was  naujrht  in  (a)  substance,  and  not  to  be 
ail  'Avowry.vide  H     ,  -^  &  v    / 

Co.  Lit.  269.     friended. 

bene  advocat,  S^c.  for  bene  cogTiov'U,  i.^c.  but  matter  of  form,  Jtnk.  358.     Cro.  Jac.  .'372. 

AdJtuc  aretro  existU^  but  matter  of  form,  Cro.  Jac.  28.3.  Dais.  72.  —  bene  cognoscit  caj).])r<xd. 
oco  in  quo,  S^-c,  but  tempore  in  quo  omitted.     2  Mod.  4,  5. 

Cro.  Jac.  282.        In  an  avowry  for  a  rent-charge  the  defendant  made  a  title  to 

Bowles  v.Poor.  Jane  Sfilcs,  with  whom  he  married  amio  1603  ;  and  because  at 

Bulst.  155.        Michaelmas  1597,  20/.  was  arrear,  and  not  paid  to  him  and  his 

wife,  he  avowed  ;  and  this  was  adjudged  a  good  avowry ;  for  the 

saying  it  was  arrear  to  him   and  his  wife,  was  but  surplusage, 

when  the  contrary  appears,  he  not  being  then  married. 

Hob.  208.  So,  where  the  defendant  made  conusance  as  bailiff  to  A,  admi- 

Mo.  887.  nistrator  to  B.,  and  it  appeared  that  A.  had  a  right,  but  not  as 

DiHinerv  administrator,  and  the  conusance  stood  as  bailiff  of  A.,  and  the 

rest  rejected  as  surplusage. 

1 1  Co.  45.  Where  an  avowry  is  made  for  several  rents,  and  it  appears  part 

is  not  due,  yet  the  whole  avowry  shall  not  abate. 

Ld  Raym.517.        In  avowry  for  rent,  and  so  many  hens  for  quit-rent,  the  avow- 

^'*''j;j'i.  457.       ant  had  a  verdict  for  the  whole ;  but  it  afterwards  appearing  upon 

V  Gelder"^'^     the  face  of  the  avowry,  that  the  hens  were  not  due  at  the  time  of 

the  distress,  the  avowant  had  leave  to  release  his  damages  as  to 

them,  and  take  judgment  for  the  rent,  with  his  costs. 

Com.  Rep.  42.        An  avowant  in  replevin  m.ay  abate  his  own  avowry  for  part  of 

pi.  26.  the  rent  distrained  for,  but  not  after  judgment. 

Sid.  44.  In  replevin  J.  S.  avowed  for  a  rent-charge,  due  anjio  1660, 

Raym.  21.         and  afterwards  he  distrained  and  avowed  for  another  part  of  the 

Pamer  V.  same  rent-charfre,  which  became  due  before  the  said  year,  and 

Stabick.  ...  P  ^  -.,„  .       1  .  .         *^    I     1  1  1 

iJKirf.Vin.  Abr.  which  was  against  a  ditierent  tenant:  in  this  case  it  was  held  by 

Kent,  F.  c.y       three  judges  against  Mallet,  that  the  avowant  was  not  estopped  by 

his  first  avowry  in  such    manner,    as  a  lessor  is  by  giving  an 

acquittance  for  the  last  gale  of  rent,   but  that  he  may  at  his 

pleasure  avow  for  part  of  his  rent  at  one  time,  and  for  part  at 

another,  in  the  same  manner  as  the  lord  may  command  his  bailiff 

to  distrain  for  so  mucii  rent,  and  afterwards  for  the  sum  due 

before. 

Cro.  EHz.146.       In  an  avowry  the  defendant  may  say,  that  B.  was  seised  of  the 

Leon ^30''*'^^^    place  where,  Sfc.  and  held  the  same  of  J.  by  fealty  and  rent,  and 

S.C.'     "        ^^  ^^^  '*^"^  arrear,  as  bailiff  to  A.,  make  conusance  according  to 

•  Those  who     the  statute,  as  in  lands  held  of  him  ;  though  it  has  been  objected, 

distrain  for        that  when  in  the  beginning  he  names  the  tenant,  he  ought  to  go 

rent  or  services  ^jj  |,^  ^\^^  gjjj^g  manner,  and  avow  upon  him  as  at  common  law.* 

may  avow  '  * 

p;enerally.    1 1  G.  2.  c.  1 9.  §  22.,  which  vide  infra. 

Co.  Lit. 52.  If  y^.  holds  one  acre  by  knight-service,  and  \2d»  rent,  and  the 

other  in  socage  and  \d,  rent,  and  makes  a  gift  in  tail  of  both 
acres,  without  any  express  reservation  of  any  tenure,  the  same 
tenures  are  by  law  created  between  the  donor  and  donee ;  and 
though  there  is  but  one  reversion,  yet,  because  the  tenures  are 
several,  the  donor  must  make  several  avowries,  for  the  avowry  is 
made  in  respect  of  the  tenures. 

A  person 
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A  person  cannot  make  one  avowi-y  both  for  a  rent-service  and  f^oU.  Rop.»5. 

a  rent-charofe,  but  he  may  avow  the  takinor  so  many  cattle  for  a  ^"^  ^^? '"^y, 
.      »  -1  c  ^     ^  f    \  now,  if  need 

rent-service,  and  so  many  tor  a  rent-charge,  [a]  require  avow 

double,  by  the  stat.  4  Ann.  c.  16, 

And  in  a  replevin  for  a  colt  and  a  cow,  the  defendant  may  Bulst.i 01,102. 
avow  for  several  heriots,  and  shew  that  the  father  of  the  plaintiff 
was  seised,  Sfc,  and  shew  the  several  heriotabie  tenures,  and 
death,  Sec.  and  that  he  took  the  colt  and  cow  nomine  heriotorum, 
without  shewing  which  he  took  in  respect  of  the  one  tenure,  and 
which  in  respect  of  the  other. 

[The  defendant  avowed  for  rent  under  a  lease  dated  the  24th  Macdonnel 
Junc^  habendum  a  pra;d,  24"  Jun.  ^x.  virtuie  cujus  the  plaintiff  en-  v.  Wilder, 
tered  the  said  24th  o^  June.     On  demurrer  it  was  objected,  that  gMoj.  54^* 
the  plaintiff  was  a  disseisor  by  entering  the  24th,  when  the  lease  s.  C. 
was  not  to  commence  till  the  next  day,  and,  consequently,  the 
possesion  was  not  under  the  lease,  but  by  virtue  of  a  tortious  fee. 
But  the  court  gave  judgment  for  the  avowant,  for  that  there  was 
a  great  difference  between  this  case  and  an  ejectment ;  for  here, 
be  the  entry  tortious  or  not,  it  does  not  discharge  the  contract  for 
the  payment  of  the  rent.] 

If  a  nian  takes  a  distress  for  a  thing  for  which  he  had  not  good  Com.  Rep.  78. 
cause  of  distress,  but  had  good  cause  of  distress  for  another  thing,  Carth.  44. 
if  a  replevin  is  brought,  and  he  comes  into  court,  he  may  avow 
for  which  thing  he  pleases. 

An  executor  of  tenant  for  life  of  a  rent-charge  may,  pursuant  Ld,Raym.i75. 
to  the  statute  of  32  H.  8.  c.  37.,  avow  for  the  arrearages  incurred  8Lutw.  1227. 
in  the  lifetime  of  the  testator,  without  averring  that  the  place  ^*^*j,  ^°^^ 
where,  Sfc.  was  in  the  seisin  of  the  plaintiff,  or  that  he  claims  by, 
from,  or  under  him  that  was  tenant,  and  it  will  come  more  pro- 
perly on  the  other  side  to  shew  the  contrary. 

In  an  avowry  for  homage,  it  need  not  be  shewn  whether  the  Winch,  31. 
tenancy  came  to  the  tenant  by  descent  or  purchase.  ^"'-  ^^' 

A  stranger  to  an  avowry  can  plead  nothing  in  bar  thereof  but  J  Co.  20. 
fiors  de  sonfecy  or  that  which  is  tantamount ;  but  the  right  heir,  ^^^*  ^^^' 
though  he  be  a  stranger  io  the  avowry,  being  made  a  party  by  aid 
prievy  may  plead  matter  in  abatement  of  the  avowry. 

But  at  common  law,  where  the  avowry  was  made  only  on  the  Hob.l08»109. 
land,  as  in  case  of  customary  profits,  as,  a  fine  for  alienation,  8fc, 
•o  in  case  of  a  rent-charge,  the  ])laintiff  might  have  pleaded  any 
discharge,  though  he  was  a  mere  stranger,  and  had  nothing  in  the 
land. 

If  a  stranger  claims  a  seignory,  and  distrains,  and  avows  for  Co,  y^.  j,  (,, 
the  service,  the  tenant  may  }Mead  that  the  tenancy  is  extra  feodum^  --2  Mod.  104. 
&c.  of  him,  that  is,  out  of  the  seignory,  or  not  holden  of  him  ;  cited  and  there 
but  he  cannot  plead  extra  feodum^  &c.  unless  he  takes  the  tenancy  J?j^  j^that 
upon  himself.  this  rule  \% 

to  be  intended  in  caset  of  an  as«ise,  and  that  so  were  all  the  book)  cited  in  Co.  Lit  for  proof 
of  this  opinion. 

In  an  avownr  the  tenant  cannot  plead  nc  unque  seise  of  such  9  Co.  34. 
services  geuerafly,  because  he  leaves  no  remedy  for  the  lord  citJier 
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by  avowry  or  by  writ  of  customs  and  services,  and  therefore  if  he 
is  a  tenant  in  fee-simple,  he  ought  either  to  disclaim  or  plead  hors 
de  son  fee, 
2  Mod.  103.  If  in  («)  trespass  for  the  Uiking  of  goods  the  defendant  justifies 

Shcrmrd  v.  by  the  command  of  the  lord  of  the  manor,  of  whom  the  plaintiff 
Smith,  (fl)  So,  \^^.\^\  \^y  feiilty  and  rent,  and  that  for  nonpayment  of  the  rent,  he 
»"srran«!^ern?a'y  ^^^^  them  nomine  district ionis,  the  phiintiff'  may  reply,  that  the 
plead  generally  locus  in  quo  est  extra,  absque  hoc  quod  est  injrafccdnm,  &c.  adjudged 
hort  de  son/ec,  upon  a  special  demurrer,  it  being  shewn  for  cause  that  the  plain- 
and  so  may  ^^^  j^.^^j  ^^^  ^^^^^^^  ^jj^  tenancy  upon  himself, 
tenant  for  -^      '■ 

years.     2  Mod.  104. 

Co.  Lit.  268.         By  the  21  H.  8.  c.  19.,  ||  which  enables  lords  to  avow  for  rents 
Cro.  Jac.  127.    and  services  on  the  land  without  naming  any  tenant, ||  all  plain- 
Mo.  870.  jiffjj  jjp^j  defendants  shall  have  like  pleas  and  like  aid  priers  in  all 
such  avowries,  conusances,  and  justifications,  (pleas  of  disclaimer 
only  excepted,)  as  they  might  have  had  before  the  act. 
9  Co.  34.  If  the  defendant  avows  for,  and  alleges  a  seisin  of  rent  payable 
at  two  feasts,  the  plaintiff  may  say  that  he  holds  by  the  same  rent 
payable  at  one,  absque  hoc  that  it  is  payable  at  the  two  feasts,  for 
this  is  another  tenure. 
Keilw.  31.  If  in  an  avowry  for  rent  the  defendant  alleges  the  tenure  to  be 
9  Co.  36.  ^        by  fealty,  rent,  and  suit  of  court,  where  the  true  tenure  is  by 
/99.  fggijj,  jjnj  Yent  only,  the  seisin  of  the  suit  is  not  material ;  for  the 
tenancy  was  not  originally  charged  with  any  service  of  this  na- 
•  Fide  infra.      lure,  and  therefore  in  this  case  the  tenure  is  traversable.* 
9  Co.  36.  But,  when  the  lord  gets  quiet  and  peaceable  seisin  of  more 
rent  than  is  due,  because  the  tenancy  is  charged  with  a  service  of 
such  nature,  the  seisin  is  traversable,  and  not  the  tenure. 
9  Co.  35.               But,  unless  the  tenant  {b)  confess  a  tenure  in  part,  he  cannot 
(A)  At  common  traverse  the  tenure ;  for  he  cannot  say  he  holds  of  a  stranger, 
law  he  could     absque  hoc  that  he  holds  of  the  avowant ;  but  in  that  case  he 
pkaded^non-     ought  to  disclaim,  or  plead  hors  de  son  fee. 

tenure  generally,  and  therefore  he  cannot,  though  the  avowry  be  on  the  statute.    Cro.  Jac.  1 27 . 
II And  the  disclaimer  is  taken  away  by  the  statute. l| 

9  Co.  34.  But,  in  a  ne  injuste  vexes,  cessavit,  assise,  rescous,  or  tresjiass, 

such  seisin  of  more  rent  shall  be  avoided,  for  the  tenure,  and  not 
the  seisin,  is  traversable. 

9  Co.  35*  ^f  ^^^  ^ord  avows  for  services,  and  alleges  seisin  by  the  hands  of 

any  one  in  certain,  as  by  the  hand  of  his  very  tenant,  the  plaintiff 
may  plead  that  the  avowant  was  never  seised  by  his  hands. 

9  Co.  35.  '^^^^  seisin  of  that  service  is  only  traversable  for  which  the 

avowry  is  made,  unless  the  seisin  of  a  superior  service  is  alleged, 
which  in  law  is  a  seisin  of  that. 

Cro.  Eliz.  524.       The  lord  of  a  copyhold  may  avow  In  B.  It  for  a  rent  issuing 

Laughter  v.       ^y^  Qf  jj  copyhold,  for  this  is  a  duty  due  and  payable  at  common 
Humphry.  ,^^^ 

Day.  R.  2.  In  an  avowry  for  aid  purflc  maricr,  axfaire^fitz  chevalier,  it  is 

a  good  plea  in  bar  to  say,  that  the  avowant  had  not  such  a  son  or 
such  a  daughter  alive  at  the  time  of  the  aid  levied. 

Lev.  141.  In  replevin  of  a  cow  the  defendant  avows  damage-feasant ;  the 

plaintiff 
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plaintiff  prescribes  for  common  for  four  cows  and  half  a  cow ; 
issue  on  the  prescription,  and  found  for  the  plaintiff:  it  was 
moved  in  arrest,  that  the  issue  was  senseless  and  void  :  but  it  was 
adjudged,  that  if  in  replevin  so  much  of  the  prescri})tion  be 
found  as  will  serve  the  party,  though  the  whole  be  not  found,  it 
is  sufficient ;  and  here  the  action  is  for  one  cow  only,  and  the 
{)rescription  for  four  is  a  good  justification  for  putting  in  one  cow. 

[An  avowant  prescribed  to  have  common  for  all  commonable  Prim;  v. 
cattle^  and  upon  issue  joined  thereon,  he  gave  in  evidence  pre-  HenTey, /^cr 
scription  for  common  yor  sheep  and  horses  only:  it  was  holden,    ^^"rdC.B. 
that  this  did  not  maintain  the  issue,  for  a  prescription  is  an  entire   1700^^  Bull 
thing.     But,  if  he  had  had  a  general  common,  that  is,  for  all  N.  p.  59. 
kinds  of  cattle,  and  had  prescribed  for  commonybr  any  partiadar 
sort^  it  would  have  been  good,  for  it  is  within  the  general  pre- 
scription.] 

11  And  if  a  party  prescribe  for  common  for  all  commonable  Manifold  v. 
cattle,  and  prove  that  he  has  turned  on  all  the  cattle  he  kept,  but  Pennington, 
that  he  never  kept  sheep,  this  is  evidence  to  go  to  the  jury  of  a  ^  ^^'*''"-  ^  ^'• 
right  for  all  commonable  cattle.  ^^^* 

In  an  avowry  defendant  averred,  that  all  those  whose  estates  Hawkins  v. 
he  now  has,  ^c,  from  time  whereof  the  memory  of  man  is  not,   Eccles,  2  Bos. 
^c.  have  been  accustomed  to  have,  and  of  right  during  all  the  ^       '  ^^^' 
time  aforesaid  ought  to  have  had,  and  still  ought  to  have,  common 
of  pasture  in  the  locus  in  quo ;  this  was  held  bad,  since  it  did 
not  amount  to  an  averment  of  right  of  common  at  all  times  of 
the  year.  II 

In  replevin  the  plaintiff  entitles  himself  by  a  lease  of  the  3d  of  Hob.  7J. 
March;  the  defendant  traverses  the  lease  7«or/o  £'/^/on«fl;  the  jury  Lev.  141. 
find  a   lease  of  another  date,  yet  judgment  was  given  for  the  ^^^^-i^- 
plaintiff;  for  the  substance  of  the  issue  is,  whether  he  has  a  lease 
or  no :  yet,  if  they  had  found  a  lease  from  another,  it  would  not 
do;  but,  if  he  had  declared  thus  in  ejectment,  it  had  been  against 
him,  for  there  he  is  to  recover  the  term,  and  is  to  make  his  title 
truly. 

Where  there  is  a  custom  for  the  lord  to  seize  the  best  beast  for  Mod.  as. 
an  heriot,  the  lord  in  his  avowry  need  not  allege  that  the  beast 
sejzed  by  him  was  the  best ;  but  this  is  a  matter  that  must  be  shewn 
by  the  other  side,  and  pleaded  to  the  avowry. 

80,  though  the  catde  of  a  stranger  cannot  be  distrained  unless   Mod.  65. 
they  were  levant  and  cottchant,  yet  it  must  come  on  the  other  side  ll'-JVVill.Sainid. 
to  shew  that  they  were  not  so.  '289.a.  n.6,7.K 

II A  plea  in  bar  to  an  avowry  for  taking  cattle  damage-feasant,   Dovaston  v. 
that  the  cattle  escaped  into  the  locus  in  quo  from  a  public  high-  l^nc, 
way,  dirough  defect  of  leiices,  nmst  shew  that  the  cattle  were  '^  *'•  ^^'  *^^* 
jHissitifr  on  the  highway  when  they  escaped  ;  it  is  not  enough  to 
stiite,  Ocing  m  the  nighway.|| 

In  replevin  for  taking  Ixma,  catalla,  ct  averia,  &c.  the  defend-  4  Mo.  402. 
ant  made  conusance  for  taking  averia  only,  for  that  a  rent-charge  J'"?'  ^* 
of  100/.  |H!r  annum  was  granted  out  of  the  lands,  c^r.  payable  "''*"'"• 
half-yearly  at  Michaelmas  and  Ladij-day ;  that  the  33/.,  parcel  of 

H  3*  50/. 


Adums  ei  al. 


log  REPLEVIN  AND  AVOWRY. 

50/.  for  half  a  year's  rent  being  behind  and  unpaid,  he  distrained, 
and  so  justifies  tlie  taking,  et  petit  jiulicinm,  &c.:  upon  demurrer 
to  this  avowry  it  was  held  to  be  insuflicient,  because  it  did  not 
shew  when  the  other  17/.  were  paid  to  make  up  the  half-year's 
rent:  besides,  the  action  was  brought  for  taking  bona,  catallo,  et 
averia;  and  the  defendant  avowed  the  taking  averia  only,  which 
is  an  answer  only  for  the  live  cattle,  and  not  for  the  whole;  so  that 
for  these  reasons  the  plaintiff  had  judgment. 
5  Mod.  77.  In  replevin  for  taking  live  cattle  and  several  stacks  of  hay,  S)C. 

Johnson  v.  ^  defendants  plead  bene  cognosanit  captiunem  averiorum  et  cataLlo)-um 
in  loco  prced.  quia  iliamt  quod  averia  ptrcEd.,  &c.  but  say  nothing 
as  to  the  chattels;  but  they  conclude  and  pray  judgment  aw- 
riorum  et  catallorum ;  and  this  was  held  ill;  for  when  they  ac- 
knowledge the  taking  the  whole,  a  justification  as  to  a  part 
cannot  be  a  full  and  sufficient  answer. 
Cro.Jftc.6ii.        The  defendant  in  replevin  cannot  have  a  return  of  more  cattle 

than  he  avows  for. 

Cro.EIiz.  524.       I^i  an  avowry  the  issue  was,  whether  the  place  where,  S^c,  was 

Bonner  v.         the  freehold  of  the  avowant  or  not ;  and  it  was  found  by  the 

Walker.  verdict,  that  it  was  the  freehold  of  the  avowant's  wife ;  et  per  cur, 

it  is  found  against  the  avowant ;  for  when  he  saith  his  freehold, 

it  is  to  be  intended  his  sole  freehold,  and  in  his  own  right. 

Cro.  Eliz.  799.       In  replevin  the  issue  was,  whether  the  plaintiff  held  of  the 

Lewis  V.  Buck-  defendant  such  land   by  fealty  of  rent  of   2>s,^d.  and    suit  of 

^^'  court,  and  the  avowry  was  for  the  rent.   The  jury  found  a  special 

verdict,  that  the  plaintiff  held  by  fealty  and  rent  only,  and  not  by 

suit  of  court,  %c,  and  if  by  this  verdict  the  defendant  shall  have 

return,  was  the  question ;  and  the  court  held  that  it  was  found 

against  the  avowant,  for  in  an  avowry  all  the  tenure  alleged  is 

material ;  but,  in  trespass  or  rescous,  if  any  part  of  the  tenure  be 

found  it  is  sufficient. 

Griffin  r.  [The  defendant  avowed  under  a  custom,  that  the  lord  of  the 

Blandford,        manor  was  entitled,  upon  the  death  or  alienation  of  every  tenant, 

Cowp.  63.         jQ  tijg  second  best  beast,  and  if  but  one,  then  to  that  beast ;  and 

if  no  beast,  then  to  a  compensation  in  lieu  of  it.    Upon  evidence 

the  custom  appeared  to  be  as  stated,  but  with  an  exception  of 

mesne  seignorics,  burgage-tenures,  and  alienations  to  the  use  of 

the  alienees  and  their  heirs  :  and  the  avowry  for  the  omission  of 

that  exception  was  adjudged  to  be  ill.] 

VV*    h  49  ^"  replevin  the  defendant  avowed  for  rent,  and  shewed  that  his 

Clotworthy       father  was  seised,  and  leased  for  years,  <§r.,  and  that  on  his  death 

V.  Mitchell.       the  lands  descended  to  him.     The  plaintiff  in  bar  said,  that  the 

(a)  Where        father  devised  the  lands  to  J.  S,,  and  issue  being  joined  herein, 

there  were        j^  ^^^  found  by  special  verdict  that  the  lands  were  holden  by 

and  one  only     knight-service,  so  that  the  devise  was  only  of  two  parts,  and  that 

found  for  the    the  third  descended  to  the  heir  at  law,  the  avowant ;    and  on  (a) 

avowant,  he      this  findin*;  it  was  held,  that  the  avowant  should  have  iudir- 
had  judgment.  .  ^  -^      ^ 

Cro.  Jac.  442.  ™^"^- 

where  the  parties  agree  in  the  facts,  the  jury*s  finding  otherwise  not  material.    2  Liitw.  1216. 
2  Mod.  4,  5. 

An 
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An  (a)  avowry  is  in  nature  of  a  declaration,  and  it  sufficeth  if  Ley,  77. 
it  be  good  to  a  common  intent.  ihlw\he"cer. 

tainty  of  the  place,  day,  and  cattle,  to  entitle  the  avowant  to  a  writ  of  enquiry  of  damages. 
Dyer,  280. 

Tlie  claim  of  right  to  distrain  must  be  made  out  by  the  avow-  6  Mod.  los. 
ant  against  the  plaintiff,  who  claims  property  in  the  distress. 

And  there  is  no  difference  between  an  avowry  and  justification,  6  Mod.  159. 
for  whatever  is  set  forth  in  either  must  be  maintained. 

The  defendant  in  replevin,  to  entitle  himself  to  a  return  of  the  Show.  402. 
goods  distrained,  must  make  his  avowry,  unless  it  be  in  such  case  Comb.  I9e. 
in  which  he  claims  property;  so  that  though  the  plaintiff's  writ  Ld.Raym*2i7. 
abates,  yet   the   defendant  is  not  entitled  to  a  rcturno  habend, 
unless  he  had  made  his  avowry. 

The  bailiff,  who   distrains  for  damage-feasant  in  right  of  a  Cro.  Eliz-  530. 
devisee,  must  set  forth  what  estate  the  devisor  had ;  and  it  is  not 
sufficient  to  say  in  general,  that  he  was  seised. 

Sci&tttisfuit  not  sufficient  in  an  avowry,  but  the  party  must  set  Carth.  9.— 

forth  in  fee,  tail,  for  life,  SfC,  That  the  ge- 

neral rule  of 
pleading  is,  that  where  a  title  is  made  under  a  particular  estate,  the  commencement  of  that 
estate  must  be  shewn,  but  that  an  estate  in  fee  may  be  alleged  generally.  Carth.  445.  Ld.  llaym. 
332.     2  Salk.  562.     6  Mod.  223.    2  Lutw.  1217.  1231.     Comb.  27.  473.  476. 

II  But  it  is  sufficient  to  allege  the  soil  and  freehold  in  the  avow-  i  Will.Saund. 
ant ;  and  this  is  an  anomalous  case,  it  being  against  the  common  ^^7.  d.  n.  6. 
rule  of  pleading  to  say,  "  his  soil  and  freehold"  generally  :  for  it 
applies  as  well  to  an  estate  in  tail,  or  for  life,  as  to  an  estate  in 
fee,  and  if  the  avowant  be  seised  either  in  tail  or  for  life,  he 
ought  to  shew  regularly  the  commencement  of  it.  1  Lord  Raym. 
333.  But  as  this  form  has  prevailed  in  avowries  ever  since  the 
time  of  Hemy  the  Sixth,  at  least,  the  courts  allow  it.  In  Bra. 
Avorwrie,  80.,  which  is  an  abridgment  of  21  H.  7.  12.,  it  is  said, 
"  It  is  a  good  avowry  that  the  place  where,  <§c  the  day  of  the 
'*  taking,  was  his  freehold,  and  he  took  them  damage-feasant, 
"  quod  nota  perjustic.  And  Mordant,  prothonotary,  said,  that  he 
"  had  seen  such  precedents  in  the  time  of  the  now  king,  wherein  the 
"  avowry  was  awarded  good  ;  and  Broke  adds,  that  in  M.  4  E.  6. 
"  it  was  agreed,  that  to  say  that  the  place  where,  ^c  is  four 
**  acres,  and  was,  at  the  time  of  taking,  his  freehold,  wherefore  he 
'*  took  them  damage-feasant,  was  a  good  avowry  ;  and  the  same 
"  law  in  the  case  of  Wimbish,  which  was  much  argued,  quod 
"  nota,  et  concordat  10  H.  6."  So  in  Bro.  Avowric,  105.  122. 
Nay,  in  Bro.  Avoxirie,  72.  (9  Ed.  4.  28),  "exception  was  taken 
"  that  the  defendant  said  he  was  seised  infre  of  the  place,  instead 
"  of  following  the  ancient  fr)rm  of  its  being  his  freehold.  But 
"  Moylc  said,  it  is  the  better  form,  for  freehold  rests  in  three 
"  sorts,  and  therefore  more  uncertain."  So  is  Oitrw,  51.  Still, 
lirnvcver,  to  say  lie  is  seised,  generally,  without  saying  of  ixhat 
.  //<,  is  bad  on  sjxicial  demurrer.  2  Lutw.  1231,  1232,  Saun- 
ders v.  Husseij,     S.  C.  Cardiew,  9.     1  Ld.  Raym.  332,  338. 

The  difficulty  of  deducing  the  title,  from  tenant  in  fee-simple  2  Salk.  561 
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Ctirth.  4H4. 
Comb.  476. 


Hawkins  v. 
Eccles,  2  Bos. 
&  P.  .359. 
sWill.Saund. 
2S4.  a.  n.  3. 


6  Mod.  158. 


JlThis  statute 
docs  not  ex- 
tend to  an 
avowry  for  a 
rent-charge. 
1  New  R.  56. 
(a)  This 
clause  does  not 
extend  to  a 
case  where  the 
suit  is  referred 
before  issue, 
and  the  arbi- 
trator awards 
in  favour  of 
defendant. 
Gurncj  v. 
Buller,  1  Barn. 
&  A.  C70.ll 

M'Leish  v. 
Taite,  Cowp. 
781. 


down  to  the  termor  for  years,  it  is  presumed,  gave  birlli  to  a  farttf 
attempt  to  overturn  the  establislied  rule  of  pleading,  which  requires^ 
n  party  to  shew  in  pleading  the  commencement  of  the  term,  which 
Lord  Hulty  in  the  case  of  Scillj/  v.  Dally ^  calls  n  fundamental  rule 
"jihich  ou^ht  not  to  be  hoken  upon  fancied  inconvenievccs^  by  compar- 
ing tlie  declaration  in  replevin  to  what  it  is  nothing  like,  namely,  to 
an  action  of  trespass  for  taking  goods ;  and,  insteatl  of  avowing  and 
prayiu";  a  return  of  the  cattle,  pleading  a  plea  of  justification  that 
the  detendant  took  them  damage-feasant,  beginning  and  conclud- 
ing in  bar :  and  as  the  defendant  to  an  action  of  trespass  for 
taking  cattle  may  plead  generally  that  he  was  possessed  of  a 
close,  and  took  the  cattle  damage-feasant,  so  it  was  contended  the 
defendant  might  do  in  a  plea  to  a  declaration  in  replevin,  justify- 
ing taking  damage-feasant.  But  the  Court  of  Common  Pleas 
put  an  effectual  stop,  it  is  to  be  hoped,  to  this  innovation,  by  de- 
termining that  such  a  plea  could  not  be  supported,  and  militated 
against  an  established  rule  of  pleading.  The  case  alluded  to  was, 
where  in  replevin  the  defendant  pleaded  by  way  of  justification, 
beginning  in  the  form  of  a  plea,  that  before  and  at  the  time  when, 
<5'C.  he  was  possessed  of  a  messuage  with  the  appurtenances ; 
and,  being  so  possessed,  was  lawfully  entitled  to  common  of 
pasture  in  the  said  place,  in  which,  t^r.,  and  distrained  as  a  com- 
moner the  cattle  damage-feasant,  and  concluded  by  praying 
judgment,  si  actio,  S^-c. ;  and  on  demurrer  the  court  stopped  the 
counsel  who  was  to  have  argued  against  the  validity  of  the  plea, 
being  clearly  of  opinion  that  the  plea  could  not  be  supported, 
and  gave  the  defendant  leave  to  amend.  || 

If  one  avow  for  rent,  he  must  shew  his  tide  and  tenure  in  par- 
ticular, and  the  defendant  may  traverse  any  part  which  he  sets 
forth  :  seciis  for  damage-feasant. 

But  now,  by  the  11  G.2.  c.  19.  "It  shall  be  lawful  for  all 
*•  defendants  in  replevin  to  avow  or  make  conusance  generally, 
"  that  the  plaintiff  in  replevin,  or  other  tenant  of  the  lands 
"  whereon  such  distress  was  made,  enjoyed  the  same  under  a 
"  grant  or  demise  at  such  a  certain  rent  during  the  time  wherein 
"  the  rent  distrained  for  incurred,  which  rent  was  then  and  still 
"  remains  due,  or  that  the  place  where  the  distress  was  taken  was 
"  parcel  of  such  certain  tenements  held  of  such  honour,  lord- 
"  ship,  or  manor,  for  which  tenements  the  rent,  relief,  heriot, 
"  or  other  services  distrained  for,  were  at  the  time  of  such  distress 
"  and  still  remain  due,  without  further  setting  forth  the  grant, 
"  tenure,  demise,  or  title  of  such  lessors  or  owners  of  such 
"  manor  ;  and  if  the  plaintiff  in  such  action  shall  become  nonsuit, 
"  ydiscontinue,  or  have  judgment  against  him,||  the  defendant 
"  shall  recover  double  costs."  {a) 

[Where  the  rent  reserved  at  the  time  of  entering  upon  the  pre- 
mises was  afterwards  varied  by  agreement  between  the  parties, 
yet  it  was  holden,  that  the  landlord  might  avow  as  on  a  demise 
at  a  rent  cerUiin,  for  that  such  subsequent  agreement  operated  by 
relation  to  make  it  a  reservation  of  the  rent  from  the  beginning. 

The 
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The  tlefendaiit  may  avow  in  this  general  manner,  whether  the  Sullivan  v. 
plaiiitiff'  be  tenant  or  not,  for  the  words  of  the  statute  are  in  the  Stradling, 
disjunctive,  "  Plaintiff  in  replevin  or  other  tenant."  ^  Wils.208. 

Nil  habuit  in  teiiementis,  is  not  pleadable  to  an  avowry  under  j^,-,/,  ||Parry  v. 
the  statute.  House,  Holt's 

Ca.489.  and  the  reporter's  note.Jj 

II  But  although  ihe  tenant  cannot  dispute  the  title  of  the  land-  Roi^crsv. 

lord  under  whom  he  originally  enters,  yet,  where  he  has  acknow-  Pitcher, 

ledjred  the  title  of  another  person  by  ixiyment  of  rent,  he  is  not  6 '1  aunt.  202.; 

»,     -    -  „  1        .  1       ,'  J   i    J      1  •  1    1  •  1  •.  1  et  vide  1  Bos. 

precluded  irom  shewuig  the  lacts  under  whicii  he  paid  it;  and  ^PaU.  326. 

this  he  may  do  on  the  plea  of  7ion  tenuit  viodo  etforma^  if  such 

person  distrains  and  avows  upon  him. 

And  though  tiie  plaintiff  cannot  dispute  the  title  of  his  land-  Ncave  v.Moss, 
lord,  he  may  shew  it  expired.  and  see  Balls 

V.  Westwood,  2  Camp.  1 1 . 

If  an  indenture  of  demise  be  specially  stated  in  the  avowry,   5  Moo.  475. 
the  plaintiff  may  plead  iicji  est  factum,  jj 

Heriot  customs  are  not  within  this  clause  of  the  statute,  which  Loyd  v.  Win- 
mentions  services  only,  and  therefore  double  costs  were  refused  ^^^"»  ^  ^^^'** 
the  avowant  upon  a  nonsuit. 

To  an  avowry  for  rent  by  a  tenant,  his  under-tenant  may  })lead  Sapsford  v. 
payment  of  the  ground-rent  which  he  paid  to  the  original  land-  Fletcher, 
lord  to  protect  himself  from  a  distress:  for  that  is  a  good  pay-  tn^"^ 
nient  of  so  much  rent  to  the  tenant,  which  is  paid  as  part  of  the 
rent  itself  in  respect  of  the  land. 

II So,  also,  where  at  the  time  of  the  demise  to  the  tenant  the  Taylor  v.  Za- 
premises  are  subject  to  an  annuity,  charged  upon  them  by  a  ""*"*^T1^"'V* 
party  interested  before  the  lessor's  title  commenced,  with  a  power  g^o  s  C  •  ami 
of  distress,  the  tenant  may  pay  the  rent  to  the  grantee  of  this  see  Dyer  v. 
annuity  under  a  threat  of  distress,  and  plead  such  payment  in  Bowley, 
bar  to  an  avowry  by  his  lessor.  ^  "''^S-  ^^' 

But  the  tenant  cannot  plead  in  bar  payments  of  land-tax  and  Andrews  v. 
paving-rates  for  the  landlord,  for  a  period  preceding  the  current   j  i3"cr*&*B 
year  in  which  the  rent  avowed  for  grows  due;   for  he  ought  to  .37.  stubbsv. 
have  deducted  those  payments  out  of  the  next  rent  after  they  Parsons, 
were  made,  according  to  the  fair  construction  of  the  land-tax  act,  ^  ^^^^-  &  A. 
38  G.  3.  c.  5.  §  17.;    and  such  payments   cannot  be   recovered  ^i\i^^^^\ 
back  from  the  landlord.  123.  3  Tauiit. 

7C. 

The  plaintiff  cannot  plead  de  injuria  sua  propria  absque  tali  Jonesv.  Kitch- 

causa  to  an  avowry;  for,  by  the  second  resolution  in  Crogatf's  jJ*  ^  Bos.  & 

case,  8  Co.  66.  b.,  where  the  defendant  in  his  own  right,  or  as  V^  wuic^  U 

servant  to  another,  claimeth  an  interest  in  the  land,  or  to  any  99, 
common  or  rent  going  out  of  the  land,  or  to  any  way  or  passage 
up(m  the  land,  there  dc  injuria,  &c.  generally,  is  no  plea. 

On  an  avowry  for  half  a  year's  rent  the  avowant  may  recover,  Harrison  v. 

ihouirh  only  a  (luarter  appears  due.  IJamby. 

^  5TcrniR.246. 

And  if  tlie  defendant  avow  for   120/.  rent,  and  the  plaintiff  Cobb  v.  Bryan, 

plead  in  bar  "  that  the  said  120/.  is  not  due,"  without  atlding,   3  Uo:..  &Pull. 

**  or  any  j)art  thereof,"  (as   is  the   proper    pleading.)  and   the  •^'*** 

(h fciidrint  join  issue,  and  on  the  trial  it  appear  that  only  2U.  is 

due, 
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due,  on  which  the  plaintiff  objects  tliat  tlie  defendant's  evidence 
does  not  support  the  issue,  and  a  verdict  is  taken  by  the  defend- 
ant for  the  24/.,  subject  to  the  opinion  of  the  court;  such  verdict 
will  cure  the  defect  in  the  formality  of  the  issue. 

Forty  V.  Iin-  So,  also,  where  the  defendant  made  coGjnizaftce  for  two  years 

bcr,6  East,  and  a  quarter  rent,  and  alleged  that  for  a  long  time,  viz.  for  two 
years  and  a  quarter,  ending  on  a  certain  day,  the  plaintiff  held  and 
.  enjoyed  the  premises  as  tenant  to  A.  B.,  anil  the  plaintiff"  pleaded 
that  he  did  not  hold  in  manner  and  form,  tSc ;  it  wiis  held 
sufficient  for  the  defendant,  in  order  to  have  a  verdict,  to  prove 
that  the  plaintill*  held  and  enjoyed  the  premises  for  two  years, 
whereby  he  was  entitled  to  recover  two  years'  rent. 

Wilson  V.  The  plaintiff  may  jilead  in  bar  fion  te?iuit,  &c.  together  with  a 

Ames,!  Marsh,  plea  of  infancy. 

Lingham  v.  It  is  not  a  good  plea  to  an  avowry,  that  the  landlord  took  a 

^^'■'■^"'^nro.  distress  for  the  same  rent,  of  sufficient  value  to  satisfy  it,  unless  it 
V  Raveno"  ^    ^^  ^^^^  averred  that  the  rent  was  thereby  satisfied. || 
2  Bro.  &  B.  662.;  et  vide  1  Barn.  &  A.  157. 

Bull.  N.  P.  [A  tender  and  refusal  may  be  pleaded  to  an  avowry  for  rent 

60.  without  bringing  the  money  into  court,  because,   if  the  distress 

was  not  rightfully  taken,  the  defendant  must  answer  the  plaintiff 

his  damages. 
4  Term  Rep.  But  the  plaintiff  cannot  plead  a  set-off,  because  this  action  is 

510.  Bull.  founded  in  tort,  and  the  2  G.  2.  does  not  extend  to  such  actions. 
fj^'  \V'  Another  reason  why  it  may  not  be  pleaded  is,  because  a  set-ofi' 
111  Bro.&B.  supposes  a  different  demand  arising  in  a  different  right.  Neither 
47.11  can  a  mutual  demand  be  given  in  evidence,  where  the  defendant 

justifies  under  a  distress. 
Vernon  v.  After  an  avowry  for  rent  arrear,  the  plaintiff  may  pay  the  rent 

Wynne,  1  H.  into  court  for  which  the  defendant  avows,  because  the  demand  is 
24q"^2 S  Ik '^^^  certain;  but  not  where  the  damages  are  unliquidated.] 

596. 

r   *         D*  II Where  an  avowry  states   that   the  plaintiff  held  the  pre- 

°"%  Barn^    mises  at  a  certain  yearly  rent,  to  wit,  the  yearly  rent  of  72/., 
&  A.  546.;  and  and  the  plaintiff'  pleads  in  bar  7io?i  teiiuit  moilo  ct  formdy  and 
Bee  Brown  v.     2dly,  rial  in  arrear;  and  the  rent  appears  to  be  72/.  95.,  it  is  a 
Joyce,4  Taunt,  ^^j-^^j  variance,  and  there  must  be  a  verdict  for  the  })laintiff  on  the 
first  issue ;  and   the   second  plea  thereby  becomes  immaterial, 
and  the  proper  course  is  to  discharge  the  jury  from  finding  any 
verdict  upon  it;  but  if  any  verdict  is  entered,  it  nmst  be  entered 
for  the  plaintiffl 
Hargrave  v.  If  defendant    states  in    his   avowry   that  plainlifi'  held    the 

Shcwin,  closes  in  which,  Sfc.  at  a  certain  rent,  and  it  appear  in  evidence 

6  Barn.  &  C.     ^|jcjt  \^q  Jigij]  those  closes  a7id  tvoo  others  at  that  rent,  the  variance 
pott  v!^Dob-' "  ^^  "°^  ^•Aiix\,  for  each  close  is  subject  to  the  whole  rent.|| 
binson,  6  Bing.  105. 
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[  (L)  Of  the  Judgment  in  Replevin. 

^N  the  execution  of  the  writ  of  replevin  by  the  sheriff,  the  Glib.  Repl. 

^^  beasts  distrained  are  actually  returned  to  the  plaintiff,  so  that  201.  Co.  Ent. 

he  hath  the  possession  and  use  of  the  cattle  pending  the  suit;   ^^^*    " 

consequently,  if  the  plaintiff  in  replevin  hath  judgment,   it  can 

only  be  for  damages ;  and   therefore  the  entry  is,  "  quod  (the 

"  plaintiff)  recuperet  versus  the  defendant,  damna  sua  occasione  j)rcc- 

"  viiss.^  sed  quia  ncsciiur  quce  damna  prccd.  (the  plaintiff)  sustinuit 

**  occasione  jjr^miss.f  a  writ  of  en(juiry  is  awarded  to  enquire; 

"  qu{C  damna  prced.  (the  plaintif!*)  siistimut  tarn  occasione prcemiss.,   2d  Book  of 

**  qiuim  pro  misis  et  aistagiis  suis,  per  ipsum  circa  sectam  suam  iii  Judgment, 

"  hac  parte  appositis.     And  on  the  return  of  this  inquisition,   ^03. 

'*  the  i)laintifl' hath  ^\v\ix\]u{\<rn\Q\\t,  quod  recuperet  versus  pra;fatum  Carth.  362. 

"  (the  defendant)  d/iinnasuaprccd.ad,Scc.2)er  inquisitionem  prced,   l.^^'  ]}^' 

"  in  forma  prtrd,  comperta,  nee  non,  &c.  eidem  (the  plaintiff)  ad  Co.Ent.575.a. 

"  rcquisitioiicm  suam  pro  misis  et  custagiis  suis  prcnd.  per  airiam 

"  hie  de  incremcnto  adjudicata  ;  quae  quidem  damna  in  toto  se  at- 

"  tingufit  ad,  &c.  pra:d,  (the  defendant)  in  misericordid." 

This  writ  of  enquiry  must  be  understood  to  issue  where  the 
plaintiff  hath  judgment  on  a  demurrer,  <f^c  and  not  on  a  verdict; 
for  if  there  be  a  verdict  for  tlie  plaintiff,  the  jury  on  that  verdict 
ascertain  the  damages  that  the  plaintiff  hath  sustained  by  the  un- 
just caption  and  detention,  and  also  the  costs  of  suit,  and  then 
there  is  no  occasion  for  a  writ  of  enquiry.  The  judgment  is, 
"  quod  (the  plaintiff)  recuperet  versus  (the  defendant)  damna  pro:- 
**  dicta  per  juratores  prcedictos  in  forma  prccdictd  assessa,  nee  7ion, 
••  &c.  — pro  misis,  &c.  de  incremcnto  adjudicata,  &c.  —  And  the 
'*  defendant  in  misericordid" 

On  the  other  hand,  if  judgment  be  for  the  avowant  on  de-  Co.  Ent.  572. 
murrcr,  then  the  entry    is,  quod  (the  plaintiff)   nil  capiat  per  b.  2d  Book  of 
"  l^rcve  sitwn  prccd.,  sed  sit  in  misericordia  prof  also  clamore  suo,  et  -^nt^n'Ment, 
"  prced,  (the  defendant)  eat  inde  sine  die  &c.,  et  habeat  retornum  '^^^' 
'*  averiorum  j)r(cd.  detinend,  sibi  irrepleg,  inperpetuum,  et  qualiter, 
**  &c.  vie.  constare  faciat  hie,  &c.  et  quod prrcd.  (the  defendant) 
"  damna  sua  occasione  p)rcemiss,  reaiperare  debeat ;  sed  quia  7iesci- 
"  tur,"  &c. 

But  if  there  be  a  verdict  for  the  avowant,  the  jury  in  that  vcr-  2d  Book  of 
diet  ascertains  the  damages,  and  then  there  neecls  no  writ  of  en-  •^"^g'">  ^^^' 
quiry;  but  the  judgment  is  entered,  "  quod  (the  defendant)  ha- 
"  beat  retornum  averiorum  prtrdictoriim,  &c.  Consideratum  est 
**  etiam  quod  prced,  (the  defendant)  recuperet  vei'sus  prof,  (the 
"  phiintiff)  damna  sua  j)rced,  &c.  ;;<:;•  juratores  prced,  in  forma 
**  prced,  assessa,  nee  non,  &c.  eidem  (the  defendant)  ad  requisiti- 
"  onrm  suam  pro  misis  et  custagiis,"  &c. 

So  that  wherever  the  judgment  is  given  on  a  verdict,  either  for   sd  Book  of 
plaintifl'  or  defendant,  that  verdict  ascertaining  the  damages,  tliere  Judgm.  206. 
needs  no  writ  of  enquiry  to  issue;  but,  where  the  judgment  is  not 
founded  on  a  verdict,  but  on  a  demurrer  or  non  pros,  of  the  plain- 
tiff, ijr.  there,  the  damages  must  be  ascertained  by  a  jury  on  a 

w  rit 
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writ  of  enquiry ;  because  what  damages  either  party  hath  sas- 
taiued,  is  a  matter  of  fact,  and  therefore  to  he  settled  l)y  a  jury. 
But,  if  l)oth  parties  consent  that  the  court  shall  settle  the  da- 
mages without  a  jury,  then  the  entry  is,  ^^  super  qute  justic.  hi€ 
"  ad  petit ionem  ipsius  (the  defendant)  cr  nsseiisupia'd.  (the  ])lain- 
"  tiff)  assident  damna  ipsiiis  (tiie  defendant)  occasione  prcemins., 
"  &c.  idtra  misas"  &c.  And  this  judgment  is  good,  quia  eon- 
serisus  tot  lit  errorein. 
Ganion  v.  In  an  action  against  two  defendants,  where  one  avowed  and 

Jones  in  error,  ^1,^  other  made  cognizance  for  taking  the  distress  for  rent  in   ar- 
509.;  Ilsee*^^*      TGav,  and  the  plaintiff  in  his  plea  in  bar  said  nothing  was  in  ar- 
1  Saund.  195.    ^ear,  on  which  issue  was  joined,  the  court  held  diat  a  judgment 
c.  (5th  cd.)j|      entered  that  the  defendant  should  have  a  return  of  the  cattle,  and 
recover  his  damages  and  costs  assessed  by  the  jury,   was  good, 
either  as  a  judgment  at  common  law,   though  the  return  be  not 
adjudged  irreplevisable,   or  as  a  judgment  under  21  H.  8.  c.  29* 
which  entitles  the  defendants   to  damages  and   costs  :  because 
now  in  point  of  law  the  return  is  irreplevisable.     Besides,  it  is  an 
invariable  rule,  that  if  a  judgment  be  more  favourable  for  the 
plaintiff  than  he  is  entitled  to,   he  cannot  take  advantage  of  it, 
because  he  is  not  injured  by  it. 

By  the   1 7  Car.  2.  c.  7.  it  is  enacted,  that  "  wherever  the 

"  plaintiff  in  replevin,  upon  a  distress  for  rent,  shall  be  non- 

"  suit  before  issue  joined,  in  any  court  of  record,  the  defendant 

'*  making  a  suggestion,  in  nature  of  an  avowry  or  cognizance  for 

"  the  rent  in  arrear,   to  ascertain  the  court  of  the  cause  of  the 

"  distress,  —  the  court,   upon  his  prayer,   shall  awaid  a  writ  to 

"  the  sheriff,  to  enquire  of  the  sum  in  arrear,   and  the  value  of 

"  the  goods  or  cattle  distrained.     And  that,   upon  the  return  of 

"  such  inquisition,  the  defendant  shall  have  judgment  to  recover 

f  Vaf  ^?^^^  "  against  the  plaintiff  the  arrearages  of  rent  in  case  the  goods 

▼.Faucet,  "  ^^  cattle  distrained  shall  amount  unto  that  value;  and  in  case 

2  Stra.  1021.     "  they  shall  not  amount  to  that  value,  then  so  much  as  the  value 

andinCa.         «  of  the  goods  or  cattle  distrained  shall  amount  unto,   with   his 

138^  Ld'^'^^  "  ^"^^  ^"^^^  ^^  •'^"'^'  ^"^  ^^^^^^  *^^^'^  execution  for  the  same  by 

Harduncke  *'''  fieri  facias^   degit^  or  otherwise."     And  by  the  same  statute, 

laid  it  down,  the  like  proceeding  may  be  had,  where  judgment  is  given  for  the 

that  in  every  avowant,  or  for  him  that  maketh  cognizance  for  any  kind  of  rent, 

^^rc  th?^  And  it  is  thereby  further  enacted,  that  "  in   case  the  plaintiff 

court  is  lied  "  shall  be  nonsuit  after  cognizance  or  avowry  made,   and   issue 

up  by  this  sta-  "  joined,  or  if  the  verdict  shall  be  given  against  the  ))laintiffi 

tute,  a  writ  of  «  i\\Q\\  the  jurors  that  are  impanelled  to  enquire  of  such  issue, 

enquiry  may  <t  shall,   at  the  ])rayer  of  the  defendant,  enquire  concerniiiir  the 
be  granted  in  '.  i    i  i  r    i  i  i      t        ^      i 

order  to  do  "  sum  ill  arrear,  and  the  value  o\  the  goods  or  cattle  distramed. 

complete  "  And  thereupon  the  avowant,  or  he  that  maketh  cognizance, 

justice.  <t  jihall  have  the  like  judgment,"  Sfc,  as  before.  («) 

Waterman  V.         If  the  plaintiff  be  nonsuited,  the  defendant  is  not  bound  to 

Yea,  3Wils.      proceed  by  writ  of  enquiry  under  the  above  statute  of  17  Car.  2. 

41.    \\ride        ^  Y^^  i^yj.  j^^j^y^  if  he  pleases,  bring  his  action  against  the  plaintiff 

and^^cm/i/r  the  ^^^^  *"^  sureties  Oil  the  rei)levin  bond. 

defendant  may  also  bring  his  action  on  the  bond  after  proceeding  by  writ  of  enquiry,  under 

the  btat.  17  Car.  2.;  vide  2  13ro.  &  B.  107.    Pcrrcau  v.  13cvtiii,  5  liarn.  &  C.  284.|| 

If 
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If  he  does  proceed  under  the  statute  by  suing  out  a  writ  of  en-  Cooper  v. 
quirv,  and  also  a  rctorno  habendo,  a  writ  of  second  deliverance  ^'Vyl^""'^^' 
will  be  a  supersedeas  to  the  latter,  but  not  to  the  former ;  so  tliat 
the  plaintiff  shall  have  his  cattle,  and  the  defendant  'his  arrears, 
costs,   and  damages,  by    virtue   of  the  proceedings   under    the 
statute. 

For  the  damages  are  not  for  the  things  avowed  for,  but  are  i  Salk.  95. 
given  by  stat.  21  H.  8.  c.  19.  as  a  compensation  for  the  expense  Carth.  255. 
and  trouble  the  avowant  has  undergone ;  and  therefore,  though   q\y"i*s'^J!^ 
the  writ  of  second  deliverance  supersedes  the  effect  of  the  de-  jiR^t  ^\^\^  j^^._ 
fendant's  judgment  or  nonsuit,  viz.  a  return  of  the  goods,  yet  the  trine  is  now 
damages  still  continue.     Scd  qiuere^  if  under  the  writ  of  en(]iiiry,   overruled,  and 
the  defendant  shall  not  recover  all  the  rent  avowed  for,  besides  Ik'V.I"  !* 
nis  costs  and  damages  : — ror^Jrr  liatnuvst  J.,  15y  this  statute  the  fendant,  by 
legislature  intended,  that  the  proceedings  by  "iSorit  oj enquhij^Jieri  electing  to 
facias^  and  elegit^  should  be  final,  for  the  avowant  to  recover  proceed  under 
his  damages,  and   that  the  plaintiff  should  keep  his  cattle,  not-  '^^Q^^^p 
withstanding  the  course  of  awarding  a  rctorno  Jmhcndo^  which  is  is  not  confined 
the  right  judorment;  for  the  statute  hath  not  altered  the  judgment  tohisexecu- 
at  common  law,  but  has  only  sriven  a  farther  remedy   to  the  tion under  that 
avowant.  statute,  but 

may  proceed 
against  the  sureties  on  the  replevin  bond,  assigning  as  a  breach  the  not  prosecuting  with  effect 
(which  means  not  prosecuting  with  sitccess\  and  the  not  making  a  return ;  and  it*  the  siieriff 
have  lost  the  replevin  bond,  he  may  be  sued  for  his  negligence.    Perrcau  v.  Bevan,  5  Barn.  & 
C.  284.,  and  Tumor  v.  Turner,  2  Brod.  &  Bing.  107.|| 

Where  a  defendant  avowed  for  a  year's  rent,  and  had  a  ver-  Freeman  v. 
diet,  but  no  value  being  found  by  the  jury,  a  motion  was  made  ^^^.v  Archer, 
to  the  court  for  a  rule  to  shew  cause  why  a  writ  of  enquiry'  should  urv-  \y%' 
not  issue  under  17  Car.  2.  c.  7.  to  ascertain  the  amount  of  the  622.  (sth  ed.}l| 
rent  in  arrear,  and  the  value  of  the  cattle  distrained?     Gould  J. 
doubted  whether  it  could  be  granted  to  supply  a  defective  verdict 
in  case  of  rent,  though  he  held  that  after  judgment  by  default, 
it  certainly  would  lie ;  and  added,  that  BurroKis  note  of  the  case 
of  Andrrxs  v.  James,  M.  24-  G.  2.  B,  R.  which  was  cited  in  fa- 
vour of  the  rule,  stated  that  to  be  a  judgment  by  default.     How- 
ever, no  cause  being  shewn,  the  rule  was  made  absolute. 

The  defendant  had  judgment  upon  demurrer  for  a  return  irre-  Carth.  255. 
plevisable,  as  at  common  law,  upon  which  a  writ  of  enquiry  was 
awarded  pursuant  to  the  statute.  And  on  error  brought,  it  was 
objected,  that  when  the  defendant  proceeds  on  the  statute,  he 
ought  not  to  iiave  jud«;ment  for  a  return;  but  the  court  held  that 
the  judgment  was  well  given,  for  the  reasons  before  mentioned. 

liut,  where  the  defendant  pleaded  uon  cepit,   and  after  obtain-  Ca.ofPmc. 
ing  judgment  of  retorfio  habcndo,  procured  a  writ  of  enquiry  of  in  C.  P.  42. 
damages  to  be  executed,  —  the  court  set  aside  the  writ  of  encjuiry, 
nnd  the  inquisition  taken  thereon,  because  there  had  been  no 
avowrj' ;  for  the  avowry,  which  is  in  tlie  nature  of  a  declaration, 
is  the  only  ground  of  an  enquiry  for  the  defendant  in  replevin. 

Where  the  jury  who  try  the  issue  omit  to  encjuire  of  the  rent   i  I>cv.  255. 
in  arrear,  pursuant  to  the  statute,  no  writ  of  enquiry  can  be  af- 
terwards awarded  to  supply  llic  omission ;  and  therefore,  in  such 

case, 
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case,  the  defeiulant  must  pursue  the  common  law  judgment  of 

Carth.  362.       retonio  habendo.     But,  where  the  defenchmt  avows,  as  overseer, 

.3  Wils.  442. ;     for  a  poor's  rate,  under  the  43  Eliz.  c.  2.  and  the  plaintilV  is  non- 

<t^  1'    II         ^"'^  ^^  "  verdict  passes  against  him,  and  the  jury  are  discharged 

*•'        without  enquiring  of  the  treble  damages,  rriven  by  that  statute  to 

the 'defendant,  the  defect  may  be  cured   by  a  writ  of  enquiry; 

l>ecause  such  enquiry  is  no  more  than  an  inquest  of  office. 
Rees  V.  Mor-  If  the  jury  find  a  verdict  for  tlie  defendnnt  with  damages, 
^T*"*^'r*'^*  without  finding  either  the  amount  of  the  rent  in  arrear,  or  the 
349.  Illn  iJef-  ^'^^^*^  of  the  distress,  the  ilefendant  may  take  a  judgment  jl??-o 
lord  V.  Alger,  letorno  hahendo ;  or  he  may  amend  the  judgment  ibr  tlie  damages, 
1  Taunt.  even  after  the  record  is  removed  into  a  court  of  error,   by  sub- 

218.  It  was  de-  stitutin*;  a  judijment  for  a  retomo  hahendo  :  and  if  lie  neglects 
cjded  that  de-,.c>Jo  ii-  *i 

fendantis  not    "taking  sucli  amendment,  a  court  ot  error,  though  it  reverse  the 
bound  to  pro-  judgment  for  the  damages,  will  award  a  judgment  for  a  retorno 
ceed  at  all        hahendo^  and  give    the  defendant   costs  up  to  the  time  of  the 
underl7Car.2.  jujj,.n,ent  in  the  court  below. 
c.  7. ;  nor,  if  he  ■'      ^ 

elect  to  proceed  at  common  law,  is  he  bound  to  sue  out  a  retomo  habcndo  as  soon  as  possible, 
for  the  benefit  of  the  sureties  in  the  replevin  bond.|| 

James  v.  Where  the  plaint  in  replevin  was  removed  by  the  defendant 

?\Ti(f  5  o  *"'^  ^^^^  court  of  C.  B.  from  an  inferior  court  by  a  rccordari  facias 
loqtielavi,  which  was  filed  on  the  appearance  day  of  the  return, 
and  a  rule  to  declare  was  given,  the  court  held,  that  the  defend- 
ant might  sign  a  judgment  o^  mm  pros,  for  want  of  a  declaration, 
without  demanding  a  declaration,  as  in  other  actions.] 

II As  to  setting  aside  and  staying  proceedings  in  Replevin,  vide 
Tidd's  Pract.  (8th  ed.),  ct  "vide  tit.  "  Costs,"  ante.  Vol.  II.|| 
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(A)  What  it  is,  and  of  what  Things  it  may  be. 

(B)  In  what  Cases  a  Rescue  may  be  justified. 

(C)  Of  the  Offence  of  making  a  Rescue,  and  how  the 

Offenders  are  to  be  proceeded  against. 

(D)  The  Form  of  the  Proceedings  on  a  Rescous. 

(E)  Of  the  Return  of  a  Rescous  :  And  herein, 

1 .  In  what  Cases  the  Sheriff  may  return  a  Rescous ;  and 
therein,  of  the  Difference  bct-wccn  a  llcscous  on  Mesne 
Process  and  Execution. 

S.  Of  the  Form  of  the  Return,  and  for  what  Defects  it  may  he 
quashed. 

3.  Whether  the  Sheriffs  s  Return  of  a  Rescue  he  traversable . 

(A)  Rescue, 


(B)  In  "what  Cases  a  Rescue  may  he  justified.  1 1 1 

(A)  Rescue,  what  it  is,  and  of  what  Things  it  may  be. 

T>  ESCUE  is  the  taking  away  and  setting  at  liberty  against  law  ^°' ^l^*  J,f^* 

a  distress  taken  for  rent,  or  services,  or  damage-feasant.  But  '* 
the  more  general  notion  of  a  rescous  is,  the  Ibrcibly  freeing 
another  from  an  arrest  or  some  legal  commitment,  which  being  a 
high  offence,  subjects  the  offender  not  only  to  an  action  at  the 
suit  of  the  party  injured,  but  likewise  to  fine  and  imprisonment  at 
the  suit  of  the  king. 

If  a  man  distrain  catde,  and  as  he  is  driving  them  to  the  ponud  Co.  Lit.  161. 
they  go  into  the  owner's  house,  and  he  refuse  to  deliver  them, 
this  is  a  rescue  in  law. 

But  here  we  must  observe,  that  there  can  be  no  rescous  but  Co.Lit.iei.a. 
where  the  party  has  had  the  {a)  actual  possession  of  the  catde  or  Lit.  Rep.  296. 
other  things  whereof  the  rescous  is  supposed  to  be  made;  for  if  "^^|-  ^'*^- 
a  man  come  to  arrest  another,  or  to  distrain,  and  be  disturbed  [b\  ^^^^  re^tumed 
regularly,  his  remedy  is  by  action  on  the  case.  quodarrestavit, 

and  quashed,  because  not  said  et  in  custodia  habuit.   Sid.  332.    {b)  That  it  is  a  contempt  of  the 
court,  and  punishable  as  a  misdemeanor.     6"  Mod.  210. 

\{  u\ion  Q.  fieri  facias  t\\Q  sheriff  seizes  goods  which  are  taken   Hetl.i45. 
away  by  a  stranger,  this  is  not  properly  a  rescue  ;  for  by  the  seizure  Lit.  Rep.  296. 
of  the  goods,  by  virtue  odhefieri  facias,  the  sheriff  has  a  property   Sheriff"  of 
in  them,  and  (f)  may  maintain  trespass  or  trover  for  them:  also,   "Ayjerton 
the  party  injured  may  have  an  action  on  the  case  against  the  (c)  For  tliis 
wrongdoer.  vuie  Cro.  Eliz. 

639.  2Saund.  411.   Vent.  52. 

If  upon  a,  fieri  facias  the  sheriff  return  that  he  had  seized  the  Vent.2i. 
goods,  but  that  they  were  rescued  by  B,  and  C,  cjr.  this  is  not  a  2  Saund.  343. 
gooil  return,  but  he  shall  be  amerced:  the  party  also,  at  whose  Show.  1  so. 

suit  the  execution  issued,  may  charge  him  by  sciic  facias  for  the  \.J     "V™^ 
1      /  »\  like  mesne  pro- 

value  of  the  goods,  (d)  cess,  because 

in  cases  of  executions  the  sheriff"  may  take  the  posse  comitatut* 


(B)  In  what  Cases  a  Rescue  may  be  justified. 


I 


F  tlie  lord  distrain  for  rent  when  none  is  due,  the  tenant  may  Co.  Lit.  47. 
lawfully  make  rescue:  so  may  a  stranger,  if  his  beasts  be  dis-  i^o-b.  lei.a. 
trained  when  no  rent  is  due.  So,  if  the  tenant  tender  the  rent 
when  the  lord  comes  to  distrain,  and  yet  he  do  distrain,  or  if  he 
distrain  any  thing  not  distrainable,  as  beasts  of  the  plough,  when 
other  sufficient  distress  may  be  taken,  die  tenant  may  make  rescous: 
so  may  he,  if  the  lord  distrain  in  the  highway  or  out  of  his  fee. 

But,  Uiough  there  must  be  reason  for  the  distress,  and  diat  Salk.247.pl.2. 
otherwise  the  rescue  cannot  be  unlawful;  yet,  it  hath  been  held  Ld.Rayni.io4. 
in  &  parco  facto,  that  the  defendant  cannot  justify  breaking  the  ^'Otsworth  v. 
pound  and  taking  out  die  catde,  though  the  distress  was  widiout  "*^^''*^"* 
r.iiisc,  because  they  are  now  in  the  actual  custody  of  the  law. 

Tlierc  is  a  difference  between  a  man's  being  arrested  by  a  war-  Co.  Lit.  161. 
rant  on  record,  and  by  a  general  authority  in  hiw;  for,  if  a  capias  FiWr  5C0.68. 
be  awarded  to  the  siieriff  to  arrest  a  man  for  felony,  though  he  be  ^"^lackally's 

•  ..    case.  6  Co,  54. 

innocent,  «v.u.  ai. 


11^^ 
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Co.  Jac.  4SG.  innocent,  he  cannot  make  rescue.     But  if  a  slierKT  will,  by  the 

(a)  But,  such  gcjeral  authority  committed  to  him  by  law,  arrest  any  man  for 

arrest  nr/u/<r  J?,  wi      i      •  i  i  •         ir  /    \       "^ 

officii  being  leloDy,  it  he  be  innocent,  he  may  rescue  hmiselt.  {a) 

inade  on  a  hist  ^rounil  of  suspicion  of  felony,  the  party  rescues  himself  at  his  peril ;  for,  accord- 
ing to  Lor  J  7/a/r,  if  in  the  attempt  to  make  the  rescue  he  is  upon  necessity  shiin,  it  is  no  felony 
in  the  officer;  and,  upon  the  same  principle,  if  the  officer  is  killed,  it  will  he  murder.  2  II.  II. 
P.  C.  85,  86,  87.  92,  93.  The  obvious  reason  is,  that  the  law  makes  it  a  <luty  in  the  sherift'and 
certain  other  officers  to  arrest  for  felony,  on  just  suspicion,  and  therefore  rescue  from  such  an 
arrest  is  resistance  of  lawful  authority.  If  this  be  so.  Lord  Coke  is  here  too  unqualified  in  his 
expression.  Co.  Lit.  1C2.  a.  n.  3.  13th  edit.:  and  it  hath  been  lately  adjudged,  tluit  where  a 
person  is  directly  charged  with  a  felony,  peace-officers  are  justified  in  arresting  him  without 
any  warrant,  though  it  should  afterwards  turn  out  that  no  felony  hath  been  conmiitted. 
Samuel  v.  Payne,  ^ougl.  359. 

II  And  the  owner  of  goods,  improperly  taken  under  an  exe- 
cution, may  retake  them,  if  he  can  do  so  without  a  breach  of  the 
peace.  By  a  contract  of  sale,  the  property  sold  was  to  be  paid 
for  by  ready  money ;  the  vendee  induced  the  servant  of  the 
vendor  to  deliver  it  for  a  cheque  upon  a  banker,  by  representing 
it  to  be  as  good  as  money:  in  fact,  he  had  overdrawn  his  account 
for  many  months,  and  when  the  cheque  was  presented,  payment 
was  refused.  On  the  same  day  that  the  goods  were  purchased, 
the  vendee  gave  a  warrant  of  attorney  to  a  creditor,  under  which 
judgment  was  immediately  entered  up,  and  execution  issued, 
and  the  property  in  question  seized  by  the  bailiff  of  a  liberty : 
while  it  was  in  his  custody  the  original  owner  rescued  it ;  held, 
in  an  action  by  the  bailiff  against  the  latter  for  a  rescue,  that  the 
question,  whether  the  contract  of  sale  was  so  vitiated  by  fraud  as 
to  prevent  the  property  in  the  goods  passing  to  the  vendee,  de- 
pended on  a  question  of  fact,  which  ought  to  have  been  submitted 
to  the  jury,  viz,  whether  the  vendee  had  obtained  possession  of 
the  goods  with  a  preconceived  design  not  to  pay  for  them.  || 


Earl  of  Bristol 
V.  NViUmore, 
1  Barn.  &  C. 
514. 


(C)  The  Offence  of  making  a  Rescue,   and  how  the 
Offenders  are  to  be  proceeded  against. 


TT  seems  agreed,  that  the  rescuing  of  a  person  imprisoned  for 
felony  is  also  felony  by  the  common  law. 
Also  it  is  agreed,  that  a  stranger  who  rescues  a  person  com- 
mitted for,  and  guilty  of  high  treason  {b\  knowing  him  to  be  .so 
h^  knew^that    committed,  is  in  all  cases  guilty  of  high  treason. 
the  prisoners  were  so  committed  or  not.    Cro.  Car.  583. 

To  make  a  rescue  felony,  the  following  rules  are  laid  down  by 
Lord  Chief  Justice  Hale:  1st,  That  it  is  necessary  that  the  felon 
be  in  custody  or  under  arrest  for  felony ;  and  therefore  if  ^.  hinder 
an  arrest,  whereby  the  felon  escapes,  the  township  shall  be  amerced 
for  the  escape,  and  A.  shall  be  fined  for  the  hinderance  of  his 
takinn^.  But  it  is  not  felony  in  A.  because  the  felon  was  not 
taken. 

So,  to  make  a  rescue  felony,  the  party  rescued  must  be  under 
custody  for  felony  or  suspicion  of  felony.  And  it  is  all  one 
wheUier  he  be  in  custody  for  that  account  by  a  private  person  or 

by 


Hal.  Hist. 

P.  C  606. 

Staraf.  P.C.I  1 
Jon.  455. 
(A)  Whether 
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by  an  officer,  or  warrant  of  a  justice ;  for,  where  the  arrest  of  a 
felon  is  lawful,  the  rescue  of  him  is  felony.  But  it  seems  neces- 
sary that  he  should  have  knowledge  that  the  person  is  under 
arrest  for  felony,  if  he  be  in  the  custody  of  a  private  person. 

But,  if  he  be  in  custody  of  an  officer,  as  constable  or  sheriff,   Hal.  Hist, 
there,  at  his  peril,  he  is  to  take  notice  of  it;  and  so  it  is  if  there  ^-  ^p°^\^^ 
be  felons  in  a  prison,  and  A.  not  knowing  of  it,  break  the  prison 
and  let  out  the  prisoners,  though  he  knew  not  that  there  were 
felons  there,  it  is  felony. 

A  person  committed  for  high  treason,  who  breaks  the  prison  2  Hawk.  P.  C. 
and  escapes,  is  guilty  of  felony  only,  unless  he  lets  others  also  c.  21.  §7. 
escape  whom  he  knows  to  be  committed  for  high  treason ;  in  ^'     *  ^ 
which  case  he  is  guilty  of  high  treason,  not  in  respect  of  his  own 
breaking  of  prison,  but  of  the  rescous  of  the  others. 

If  the  person  rescued  were  indicted  or  attainted  of  several  Hal.  Hist, 
felonies,  yet  the  escape  or  rescue  of  such  person  makes  but  one  ^'  ^*  ^^^* 
felony. 

Wherever  the  imprisonment  is  so  far  groundless  or  irregular,  or  2  Hawk.  P.  C. 
the  breaking  of  a  prison  is  occasioned  by  such  a  necessity,  8fc.  c.  21.  $2. 
that  the  party  himself  breaking  prison  is  either  by  the  common 
law,  or  by  the  statute  de  frangentihus  jprisonam^  saved  from  the 
penalty  of  a  capital  offence,  a  stranger  who  rescues  him  from 
such  an  imprisonment  is  in  like  manner  also  excused ;  et  sic  e 
convaso. 

A  return  of  a  rescue  of  a  felon  by  the  sheriff  against  A,  is  not  Hal.  Hist, 
sufficient  to  put  him  to  answer  for  it  as  a  felony,  without  indict-  P-  ^-  ^°^* 
ment  or  presentment,  by  the  statute  25  E.  3.  c.  4. 

As  in  case  of  an  escape,  so  in  case  of  a  rescue,  if  the  party  Hal.  Hist. 
rescued  be  imprisoned  for  felony  and  be  rescued  before  indict-  P-  C.  607. 
ment,  the  indictment  must  surmise  a  felony  done,  as  well  as  an 
imprisonment  for  felony  or  suspicion  thereof.     But,  if  the  party 
be  indicted,  and  taken  by  a  capias,  and  rescued,  then,  there  needs 
only  a  recital  that  he  was  indicted  prout  and  taken  and  rescued. 

But,  though  the  rescuer  may  be  indicted  before  the  principal  Hal.  Hist. 
be  convicted  and  attainted,  yet  he  shall  not  be  arraigned  or  tried  P-  C.  607. 
before  the  principal  be  attaint.    But  («),  if  the  person  rescued  were  Cj)^  ^^^^' 
imprisoned  for  high   treason,  the  rescuer  may  immediately  be     •    •  c-  •  9  • 
arraigned,  for  that  in  high  treason  all  are  principals.     Also,  it 
.seems,  that  he  may  be  immediately  proceeded  against  for  a  mis- 
prision only,  if  the  king  please. 

The  rescuer  of  a  prisoner  for  felony,  though  not  within  clergy,  Hal.  Hist. 
yet  shall  have- his  clergy.  L*rhoTwh<, 

break  prison  arc  punishable,  as  for  a  high  misprision,  by  fine  and  imprisonment  in  those  cases, 
wherein  thev  are  saved  from  judgment  of  death  by  the  statute  dc  frari^ctUibus  prisonam ;  so  also 
are  thoce  who  rescue  such  prisoners  in  the  like  cases  in  the  same  manner  punishable.  2  Hawk. 

P.C.C.21.    §6. 

I  Accordingly,  in  a  late  case  it  was  held,  that  rescuing  a  person  Rex  v.  Stanly, 
under  commitment  for  burglary  was  not  a  transportable  offence,   Russ.&  Ry. 
but  punishable  only  as  a  felony  within  clergy  at  connnon  law.||      Ca.45«. 

By  the  6G.  1.  c.  23.  §  5,  it  is  enacted,  that  if  any  person  shall  Sec  also  9G.I. 
rescue  felons  ordered  for  transporUition,  or  assist  them  in  making  c.se.  by  which 

Vol.  VII;  "^     I  their 
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the  rescuing  their  escape,  he  shall  be  gaWty  of  felony,  and  suffer  death  withoot 
e^d'i^'rr,:  "--fitof clergy. 

&c.  is  made  felony. *  Rescuing  the  body  of  offender  executed  for  murder  from  the  sheriflT 

or  surgeons,  felony  within  clergA-,  by  25  Geo.  2.  c.  31.  §  10.  —  But  it  is  felony  without  clergy  to 
rescue  any  person  committed  for  or  found  guilty  of  murder,  or  §oing  to  execution,  or  during 

execution.      Id.  §  9. So  as  to  persons  transported  for  rescuing  the  body,  returning.     Id. 

§  10.  —  So,  rescuing  offenders  under  the  act  called  the  Black  Act,  see  9  Geo.  1.  c.  22.,  is  felony 
without  benefit  of  clergy.  ||But  by  4  Geo.  4.  c.  54.  §  1.  the  capital  punishment  is  repealed, 
and  transportation  for  seven  years,  or  imprisonment  not  exceeding  three  years,  with  hard 
labour,  is  substituted. — As  to  the  oflfence  of  aiding  the  esrape  of  persons  sentenced  to  death  by 
court-martial,  see  Mutiny  Act,  6  Geo.  4.  c.  5.  6  13.;  and  as  to  marine  forces,  see  6  Geo.  4. 
C.6.  §14.;  and  as  to  aiding  the  escape  of  prisoners  of  war,  see  52  Geo.  3.  c.  156.  Rex  v. 
Martin,  Russ.  &  Ry.  196.;  and  see  Russ.  on  Cri.,  book  2.  c.  34.  (2d  ed.)|| 

1&2G.4.  c.88.  \\By  the  statute  1&2G.4.  c. 88.  it  is  enacted,  that  if  any 
person  shall  rescue,  or  aid  and  assist  hi  rescuing,  from  the  lawful 
custody  of  any  constable,  officer,  headborough,  or  other  person 
whomsoever,  any  person  charged  with,  or  suspected  of,  or  com- 
mitted for  any  felony,  or  on  suspicion  thereof,  then,  if  the  person 
or  persons  so  offending  shall  be  convicted  of  felony,  and  be 
entitled  to  the  benefit  of  clergy,  and  be  liable  to  be  imprisoned 
any  term  not  exceeding  one  year,  it  shall  be  lawful  for  the  court, 
by  or  before  whom  any  such  person  or  persons  shall  be  con- 
victed, to  order  and  direct,  in  case  it  shall  think  fit,  that  such 
person  or  persons,  instead  of  being  so  fined  and  imprisoned  as 
aforesaid,  shall  be  transported  beyond  the  seas  for  seven  years,  or 
be  imprisoned  only,  or  be  imprisoned  and  kept  to  hard  labour  in 
the  common  gaol,  house  of  correction,  or  jienitentiary  house,  for 
any  term  not  less  than  one,  and  not  exceeding  three  years. 

4G.4.  c.  64.  The  statute  4  Geo.  4.  c.  64.  §  43.,  intituled  "  An  act  for  the 

"  consolidating  and  amending  the  laws  relating  to  the  building, 
"  repairing,  and  regulating  of  certain  gaols  and  houses  of  cor- 
"  rection  in  England  and  JValcs"  enacts,  that  if  any  person  shall 
convey,  or  cause  to  be  conveyed,  into  any  prison  to  which  the  act 
shall  extend,  any  mask,  visor,  or  other  disguise,  or  any  instrument 
arms  proper  to  facilitate  the  escape  of  any  prisoners,  and  the 
same  shall  deliver,  or  cause  to  be  delivered,  to  any  prisoner  in  any 
such  prison,  or  to  any  other  person  there  lor  the  use  of  any  such 
prisoner,  without  the  consent  or  privity  of  the  keeper  of  such 
prison,  every  such  person  shall  be  deemed  to  have  delivered  such 
visor  or  disguise,  instrument  or  arms,  with  intent  to  aid  and 
assist  such  prisoner  to  escape,  or  attempt  to  escape ;  and  if  any 
person  shall  by  any  means  whatever  aid  and  assist  any  prisoner 
to  escape,  or  in  attempting  to  escape  from  any  prison,  every 
person  so  offending,  whether  an  escape  be  actually  made  or  not, 
shall  be  guilty  of  felony,  and  l)eing  convicted  thereof,  shall  be 
transported  beyond  the  seas  for  any  term  not  exceeding  fourteen 
years. 

The  same  statute  (§44.),  to  the  intent  that  prosecutions  for 
escapes,  breaches  of  prison,  and  rescues  may  be  carried  on  with 
as  little  trouble  and  expense  as  possible,  enacts,  "  That  any 
"  offender  escaping,  breaking  prison,  or  being  rescued  therefrom, 
"  may  be  tried  either  in  the  jurisdiction  where  the  ofience  was 

"  committed, 
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*'  committed,  or  in  that  where  he  or  she  shall  be  apprehended 
"  and  re-taken."  And  it  also  enacts,  that  a  certificate  of  th  e 
clerk  oi  assize,  or  other  clerk  of  the  court  in  which  the  offender 
was  convicted,  together  with  due  proof  of  the  identity  of  the 
person,  shall  be  sufficient  evidence  of  the  nature  and  fact  of  the 
conviction,  and  of  the  species  and  period  of  confinement  to  which 
such  person  was  sentenced. 

The  late  statute  5  G.  4.  c.  84.  which  was  passed  for  the  pur-  5  g.  4.  c.  84. 
pose  of  revising  and  consolidating  the  laws  for  regulating  the 
transportation  of  offenders  from  Great  Britain,  provides,  that  if 
any  person  shall  rescue,  or  assist  in  rescuing  or  attempting  to 
rescue,  any  offender  sentenced  or  ordered  to  be  transported  or 
banished,  from  the  custody  of  the  superintendant  or  overseer,  or 
of  any  sheriff  or  gaoler,  or  other  person  conveying,  removing,  Sfc. 
such  offender,  or  shall  convey,  or  cause  to  be  conveyed,  any  dis- 
guise, instrument  for  effecting  escape,  or  arms,  to  such  offender, 
every  such  offence  shall  be  punishable  in  the  same  manner  as  if 
such  offender  had  been  confined  in  a  gaol  or  prison  in  the  custody 
of  the  sheriff  or  gaoler  for  the  crime  of  which  such  offender  shall 
have  been  convicted.  || 

As   the  offence  of  rescuing  persons  in  cases  of  treason  and  Co.  Lit.  I6I. 
felony  is  usually  punished  by  indictment,  so  the  offence  of  rescuing  Co.  Ent.  614. 
a  person  arrested  on  mesne  process,  or  in  execution  after  judg-  Rast.Ent.577. 
ment,  subjects  the  offender  to  a  {a)  writ  of  rescous  or  a  general  \X  ^}r  g 
action  of  trespass  vi  et  arjiiis,  or  [b)  an  action  on  the  case,  in  all   226.— A  writ 
which  damages  are  recoverable.    Also,  it  is  the  fre(juent  practice  of  rescous 
of  the  courts  to  grant  an  (c)  attachment  against  such  wrongdoers,  against  the 
it  being  the  highest  violence  and  contempt  that  can  be  offered  to  [h^  ^jthcr  fbr* 
the  process  of  the  court.  rescuing  the 

son,  and  the  son  for  rescuing  himself.     2  Bulst.  137. \n  rescous  the  writ  is  conceived  on 

the  special  matter.  9  Co.  12.  b.  {b)  On  a  motion  for  an  information  against  one  for  rescuina 
a  person  from  the  sheriffin  the  Temple,  the  court  advised  them  to  get  the  rescous  returned, 
and  to  bring  an  action  on  the  case  against  him  as  the  better  way.  Cases  in  B.  R.  B5Q.  (c)  A 
rescuer  shall  be  doubly  punished,  for  upon  the  return  of  the  sheriff*  he  shall  be  fined  to  the 
king,  and  an  attachment  shall  issue  out  against  him.     3  Bulst.  201.      [There  must  be  a  return. 

1  .Slra.  531.] On  all  returns  of  a  rescous,  process  of  outlawry  lies.    13  H.  7.  21.  pi.  5.  2  Inst. 

665.  cont.  Fitz.  Process,  56.  213.     29  E.  5.  18. 

He  who  rescues  a  prisoner  from  any  of  the  courts  of  JVestmin-  22  E.  5.  13. 
stn-hall  without  striking  a  blow,  shall  forfeit  his  goods  and  the   ^  ^"s'- 1^** 
})r()iiis  of  his  lands,  and  suffer  imprisonment  during  life;  but  not 
lose  his  hand,  because  he  did  not  strike. 

It  is  clearly  agreed,  that  for  a  rescous  on  mesne  process,  the  Cro.  Jac.  4S6. 
party  injured  may  have  either  an  action  of  trespass  vi  ct  armis  or   H^^-  ^80. 
an  action  on  the  case,  in  which  he  shall  recover  his  debt  and 
damages  agaipst  the  wrongdoer ;  and  the  rather,   because  on  {d)  (d)  fide  post. 
mesne  process  lie  can  have  no  remedy  against  the  sheriff. 

Also  it  hath  been  adjudged,  that  for  the  rescous  of  a  person  Hutt.98. 
in  execution  on  a  capias  ad  satisfaciendum  or  capias  utlu^aiunty  H«^-  *80. 
an   action   will  lie  against   the    rescuer,   though   the  party  in- 
jured hath  his  remecfy  against  the  sheriff,  and  the  sheriff  hath 
his  remedy  over  against  the  wrongdoer ;  for  perhaps  the  sheriff 
may  be  dead  or  insolvent.     Ihit  herein  it  hath  been  held,  that  if 

\  2  he 
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he  bring  his  action  against  the  party  who  made  the  rescue,  he 

may  plead  it  in  bar  to  an   action  brought  by  the  sheriff:   so, 

if  against  the  sheriff  or  his  bailiff,  they  may  plead  that  he  had 

satisfaction  from  the  party,  so  that  if  he  recovers  against  one,  the 

other  is  discharged. 

JSeeBradby  By  the  statute   2  W.  &  M.  stat  1.  cap.  5.  §5,  it  is  enacted, 

on  Distresses,    «  That  upon  pound-breach,  or  rescous  of  goods  distrained  for 

*^**?P*  *'*.•  "  rent,  the  person  grieved  shall,  in  a  special  action  on  the  case, 

•)u  «  recover  treble  damages  and   costs  against  the  ofi'enders,  or 

"  against  the  owner  of  the  goods,  if  they  come  to  his  use." 

Salk  O05  d1  2        In  an  action  upon  the  case  for  a  rescous,  upon  this  statute  it 

Ld.  Raym.  19.  hath  been  held,  that  the  plaintiff  shall  recover  (a)  treble  costs  as 

Skin.555.  pl.4.  well  as  treble  damages,  for  the  damages  are  not  given  by  the 

Carth.321.       statute  but  increased;  an  action  on  the  case  lying  for  a  rescous 


Lawsoa  v. 


at  common  law. 


Stone. 

[(a)  But,  to  entitle  him  to  recover,  he  must  shew  that  he  has  complied  with  the  directions  of  the 
statute,  and  conclude  contra  formam  statuti.  Anon.  1  Ld.  Raym.  342.]  [jTender  of  amends  after 
impounding  is  no  plea  to  an  action  on  the  statute.    Firth  v.  Purvis,  5  Term  R.  432.j| 

Dyer,  212.  An  attachment  will  be  granted  not  only  against  a  common 

2  Jon.  39.  person,  but  even  against  a  peer  of  the  realm,  for  rescuing  a 

person  arrested  by  due  course  of  law ;  so  that  if  the  sheriff  shall 

in  any  case  return  to  the  court,   that  the  person  arrested,  or 

goods  seized,  or  possession  of  lands  delivered  by  him,  by  virtue 

of  the  king's  writ,  were  rescued  or  violently  taken  from  him,  Sfc, 

they  will  award  an  attachment  against  the  rescuers. 

2  Hawk  P  C  "'  herein  it  seems  to  be  the  practice  of  late,  not  to  grant  an 

c.  22.  §34.        attachment  in  any  case  for  a  rescous,  unless  the  officer  will  (6) 

(Jb)  A  distinc-     return  it,  for  that  it  hath  been  found  by  experience,  that  officers 

tion  between  a  ^jn  often  take  upon  them  to  swear  a  rescous  where  they  will  not 

™^ol™c«    venture  to  return  one. 
mesne  process 

and  upon  a  writ  of  execution;  in  which  last  it  was  said  by  Holt  C.J.  the  sheriff  could  not 

return  a  rescous,  and  ^therefore  the  court  can  have  no  other  ground  for  an  attachment  but 

affidavits,  and  ought  to  be  contented  therewith;  but,  on  mesne  process,  a  rescous  may  be 

returned,  which  being  matter  of  record,  and  by  consequence,  a  better  motive,  ought  to  be  given 

to  the  court.    6  Mod.  141.  ^ 

Trin.  5G.2.  In  a  late  case,  a  distinction  was  taken  where  an  attachment  is 

in  B.R.  Young  prayed  for  a  rescous  in  the  first  instance,  and  where  a  rule  to 
V.Payne.  shew  cause  is  only  asked  ;  in  this,  affidavits  of  the  fact  are  suf- 

ficient; in  the  other  case,  the  sheriff's  return  is  requisite. 
2  Salk.  586.  Where,  upon  the  return  of  a  rescue,  an  attachment  is  granted, 

pi.  1.  Rex  V.     and  the  party  examined  upon  interrogatories,  upon  answering 
belt. — Said  by  them,  he  shall  be  discharged.     But,  if  the  rescous  is  returned  to 
^^^SanuAttry    ^j^^  filazer,  and  process  of  outlawry  issues,  and  the  rescuer  is 
Btant  course '    brought  into  court,  he  shall  not  be  discharged  upon  affidavits, 
upon  the  return  of  a  rescue,  to  set  four  nobles  fine  upon  each  offender.     2  Salk.  586.  pi.  3. 

2  Jon.  198.  accord.     [This  is  not  so ;  the  fine  is  discretionary.     Rex  v.  Elkins,  2129. The 

attachment  must  be  returnable  at  a  general  return.  Rex  v.  Wilkins,  Stra.  624. The  rescuers, 

on  submitting  to  a  fine,  may  be  perniilted  to  read  affidavits  to  shew  there  was  not  any  real 

arrest.     Rex  v.  Minify,  Stra.  642. The  sheriff's  return  of  a  rescue,  is  of  itself  a  conviction 

of  a  rescue,  and  process  immediately  issues  from  the  crown-office  against  the  rescuer.     Rex  v. 

Pembcr,  Ca.  temp.  Hardw.  112. Return  of  rescous  is  not  traversable,  and  the  rescuer  nmst 

be  brought  into  court  to  be  fined.  Barnes,  429. ;  and  not  being  traversable,  the  oflfender  shall 
brs  punished  without  being  examined  upon  interrogatories.  4  Burr.  2 1 20. ;  \^sed  vide  5  Term  R. 

362.|| 
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362.11 ^  The  rescuer  may  be  admitted  to  give  recognizance,  to  try  false  return  against  the 

sheriff.  Barnes,  450. If  there  is  a  verdict  for  the  plaintiff  the  recognizance  shdi  be  dis- 
charged.   Ibid.] 

[By  Stat.  8&9W.  3.  c.  27.  §15.  the  rescuer  of  any  person 
arrested  upon  civil  process  within  the  pretended  privileged 
places  therein  mentioned,  ^viz.  Whitefriars,  Savoij,  Salisbwy 
Courts  Ram  Alley,  Miti-e  Court,  Fuller's  Rents,  Baldwin^ s  Gar-dens^ 
Mou7itagu  Close,  Minorics,  Mint,  Chink,  DeadmavUs  Place,  ||  and 
any  person  aiding,  abetting,  or  assisting  the  same,  shall,  being 
lawfully  convicted  thereof,  forfeit  to  the  plaintiff  in  the  action 
500/.,  to  be  recovered  by  action  of  debt,  S^c, ;  and  if  after  such 
recovery  he  shall  neglect  to  pay  the  money  recovered,  with  full 
costs  of  suit,  within  one  month  after  judgment  signed  thereupon, 
and  demand  made,  he  shall,  upon  producing  a  copy  of  the  judg- 
ment, and  oath  made  that  the  money  recovered  is  not  paid,  by 
order  of  the  court  wherein  he  was  convicted  of  the  rescue,  be 
transported  for  seven  years.  And  any  person  convicted  of  re- 
ceiving or  concealing  such  rescuer  shall  be  likewise  transported 
for  seven  years,  unless  within  one  month  after  his  conviction  he 
shall  pay  to  the  plaintiff  in  the  action  the  full  debt  or  duty  for 
which  the  action  was  brought,  with  full  costs.] 


(D)  The  Form  of  the  Proceedings  on  a  Rescous. 

A  N  indictment  of  a  rescous  ought  to  set  forth  the  special  cir- 
cumstances of  the  fact  with  such  certainty,'  as  to  enable  the 
defendant  to  make  a  proper  defence. 

And  therefore,  if  an  indictment  lay  the  offence  on  an  uncertain 
or  impossible  day,  as,  where  it  lays  it  on  a  future  day,  or  lays 
one  and  the  same  offence  at  different  days,  or  lays  it  on  such  a 
day  as  makes  the  indictment  repugnant  to  itself,  it  is  void. 

Wliere  an  indictment  of  rescous  set  forth  that  J.  S.  committed 
such  a  felony,  such  a  day  and  year,  and  place,  per  gtiod  A.  B. 
jn-ccdictum  J.  S.  ccpit  et  anestavit,  et  in  salva  custodia  sua  ad  tunc 
et  ibidem  etindem  J.  S.  habuit  et  aistodivit,  it  is  made  a  cjiucre 
whether  the  indictment  be  not  insufficient,  because  no  time  of  the 
arrest  is  alleged  in  the  same  sentence  with  it ;  and  it  is  doubtful 
whether  the  time  of  the  custody,  which  is  alleged  in  the  next 
sentence  by  force  of  the  copulative,  be  applied  also  to  the  arrest 
or  not ;  and  Dj/er  seems  rather  to  incline  to  the  contrary  opinion. 

Also  it  is  held  in  Lh/er,  that  an  indictment  of  r  rescous  is  not 
good  without  expressly  shewing  the  day  and  year  both  of  the 
arrest  and  also  of  the  rescous,  and  that  the  time  of  the  latter  is 
not  sufficiently  shewn  by  shewing  that  of  the  former. 

Hut  it  hath  been  since  adjudged,  u])on  exceptions  taken  to  an 
ii  ?  for  a  rescous,  that  it  was  not  necessary  to  allege  the 

p  re  the  rescue  was  made,  and  that  it  should  be  intended 

that  where  the  arrest  was,  there  also  was  the  rescue  without  the 
word  ibidem, 

Au  exception  taken  to  nn  indictment  of  lescous,  that  it  wanted 

I  3  tlie 


Dyer,  164.— 
That  no  defect 
can  be  aided 
by  the  verdict. 
Roll.  Abr.  781. 

Moor,  555. 
Rast.  Ent.  263. 


Dyer,  164. 
pi.  60. 


Dyer,  164. 


Cro.Jac.345. 

3Buist.208. 

S.  C.  Crara- 
iington's  case. 


Cro.Jac.345. 
— The  same 
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exception  the  words  vi  ct  armisy  or  maim  fort i,  but  over-ruled,  it  being 

taken  in  Cro.    jj^jjj  ^y  ^jjg  court  that  the  word  recitssit  impHes  it  to  be  done 

Jac.  473.  over-  x     c 

ruled,  and         ^y  ^^^ce. 

there  held,  that  though  it  were  error  at  common  law,  yet  it  is  made  good  by  the  statute 

3711.8.  C.8. 

Cro.Jac.  472.         An  exception   taken   to  an   indictment  of  a  rescous  from   a 

Hart's  case,       Serjeant  at  mace,  who  had  taken  a  man  on  a  plaint  in  London, 

because  it  did  not  set  forth  that  the  person  was  taken  by  virtue 

of  any  warrant ;  but  it  being  alleged  that  he  was  lawfully  arrested, 

it  shall  be  intended  by  a  good  warrant. 

The  King  v.  ||  Where  the  indictment  stated  that  the  judges  of  the  court  of 

Osmer,  5East,  record  of  tlie  town  and  county  o^  Poole  issued  their  writ  directed 

*'^*-  to  J.  B.,  one  of  the  Serjeants  at  mace  of  the  said  town  and  county, 

to  arrest  W.,  by  virtue  of  which  J.  B.  was  proceeding  to  arrest 

WC,  but  that  the  defendant  assaulted  J.  B,,  and  prevented  the 

arrest ;  the  indictment  was  held  bad,  it  not  appearing  that  J.  B. 

was  an  qffwn-  of  the  cowt ;  and  there  could  not  be  judgment  on 

such  count,  after  a  general  verdict,   for  the  assault  and  false 

imprisonment,   because  the  jury  must  be  taken  to  have  found 

that  the  assault  and  imprisonment  were  for  the  cause  therein 

stated.  II 

2  Inst.  665.  It  is  said  that  an  indictment  of  rescous  is  not  within  the  statute 

2  Show.  84.       of  additions,  and  that  the  naming  the  person  indicted  of  such  a 

pi.  72.  parisli,  without  giving  him  any  title,  is  sufficient. 

Rex  v.  Free-         ^^^  ^"  indictment  for  a  rescue  from  the  house  of  correction,  it 

man,  2Str.       must  appear  for  what  the  prisoner  was  committed  there,  so  as  to 

1226.  make  the  house  of  correction  a  proper  prison,  which  }wima  facie 

it  is  not  for  all  offences.     Besides,  on  so  general  a  charge,  the 

court  cannot  judge  of  a  proper  punishment.] 

Note ;  upon  an  indictment  of  rescous,  if  it  were  upon  an  arrest 
upon  mesne  process,  and  the  party  has  appeared,  the  court  will 
be  easily  induced  to  quash  it :  so  if  it  be  on  process  out  of  an 
inferior  court,  though  the  party  has  not  appeared ;  for  no  aid  is 
given  to  inferior  jurisdictions. 
Godb.  125.  In   an   action  for  a   rescue  the  plaintiff  must  allege  in  his 

Lutw.  130.        declaration  all  the  material  circumsUuices ;  as  that  such  a  writ 
issued,  that  he  was  arrested  in  custody,  and  that  he  was  res- 
cued, 8i'c, 
6  Mod.  SI  I.  I"  All  action  on  the  case  for  a  rescous  on  mesne  process,  the 

Wilson  V.  evidence  was,  the  bailiff  stood  at  the  street-door,  and  sent  his 
^Txh  follower  up  three  pair  of  stairs  in  disguise  with  the  warrant,  who 

niust  be  made  ^^^*^  hands  on  the  party,  and  told  him  that  lie  arrested  him  ;  but  he 
by  the  authority  with  the  help  of  some  women  got  from  the  follower  and  ran 
o/thebaUif,  down  stairs,  and  the  defendant  hearing  a  noise  ran  up,  and  put 
but  he  need  ^1,^  pj^^ty  into  a  room,  locked  the  door,  and  would  not  suffer  the 
hand  that^  bailiff  to  enter.  Holt  C  J.  doubted  whether  this  was  a  lawful 
arrests,  nor  in  arrest,  being  by  the  bailiff  *s  servant,  and  not  in  his  presence  (a) ; 
the  presence,  but  said,  diat  the  phiintiff  must  prove  his  cause  of  action  against 
"°hr^"^'^*"  the  party;  that  he  must  prove  t'le  writ  and  warrant  by  j)roducing 
wTthi'n  any  sworn  copies  of  them ;  he  must  prove  the  manner  of  the  arrest, 
precise  dis-      that  it  may  appear  to  the  court  to  be  legal,  and  in  point  of  damage 
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he  must  prove  the  loss  of  his  debt  {b),  viz,  that  the  party  became  tance,  of  the 

insolvent,  and  could  not  be  retaken.  person  arrest- 

^  ed.    Blatch  v. 

Archer,  Cowp.  65.    (b)  This,  though  expedient,  is  not  necessary.    Espin.  657.] 

(E)  Of  the  Return  of  a  Rescous  :  And  herein, 

1.  In  what  Cases  the  Sheiiff  may  return  a  Rescous ;  and 
therein,  of  the  Diffh-ence  between  a  Rescous  on  mesne 
Process  a?id  Ejceaition, 

^HE  distinction  herein  laid  down  in  a  variety  of  books  and  Cro.Eliz.  868. 

cases  is,  that  on  a  rescue  on  mesne  process  the  sheriff  may  March,  i. 
return  the  rescue,  and  is  subject  to  no  action;  for  that  on  a  •lo"-20i. 

1  *.  /    \     1  r      J  i.  •       I  •  -A   J         sBulst.  198. 

mesne  process  he  was  not  (a)  obliged  to  raise  his  posse  comitatus^  j^^jj  ^     ^gg 
nor  would  it  be  convenient  so  to  do  on  the  execution  of  every  Noy,  4o. 
mesne  process.  Moor,  S52. 

2  Lev.  144. 
6  Mod.  141.  Lutw.  150, 131.  (a)  But  the  sheriff  may,  if  he  pleases,  take  hxs  posse  to  arrest  one 
on  mesne  process.    Noy,  40. 

But,  if  the  sheriff  takes  a  man  upon  an  execution,  as  upon  {b)  Cro.  Jac.4i9. 
a  capias  ad  satisfaciend,  and  he  is  rescued  from  him,  before  he  ^^^^-  ^^P* 

^  frcQ      44.0 

can  bring  him  to  prison,  though  he  returns  the  rescue,  yet  this  3  x^lxht  \9s 
shall  not  {c)  excuse  him  ;  for  when  judgment  is  passed,  and  he  and  Moor,  852. 
his  bail  do. not  surrender  him,  nor  pay  the  condemnation-money,  S.  C.  Probey 
and  then  a  capias  issues,  to  which  there  can  be  no  bail,  there  it  is  ]j}^^^^^^' 
presumed  that  he  will  not  be  forthcoming,  because  neither  he  nor  ^2^,/^^  «Ka- 
his  bail  have  satisfied  the  judgment,   and  therefore  the  sheriff  /m;«  after judg- 
ought  to  take  the  posse  comitatiis ;  and  consequently  it  cannot  be  ment. 
a  good  return,  that  he  took  the  body,  but  that  it  was  rescued,   p'^n*^^"^^^' 
The  party  therefore  may  have  an  action  of  escape  against  the  /^x  g^  \ncase 
sherifi'  on    his   return.     And   this    is    provided  by  the  statute  ofafcrifaciiu. 
Westm.  2.  (13  Ed.  1.  st.  1.)  c.  39.  which  was  made  to  prevent  Barnes,  43a 
sheriffs  from  returning  rescues  to  the  king's  writ. 

In  an  action  on  the  case  against  the  sheriff  for  an  escape  upon  3  Lev.  46. 
mesne  process,  the  defendant  pleaded  a  rescue,  which  on  demur-  Lord  Gorges 
rer  was  held  a  good  plea,  though  he  did  not  shew  that  the  rescue  i^'j    T^' 
was  returned. 

But,  if  one  token  on  mesne  process  be  once  in  prison,  the  Roll. Rep.  441. 
sheriff  cannot  return  a  rescous,  for  the  law  presumes  that  he  sBuUt.  198. 

hath  (d)  power  to  keep  him  there.  9j.^.\^^^.'r^}^ 

^    '  '  '  (d)  But  if  the 

prison  li  broken  by  the  king's  enemies,  this  shall  excuse  the  sheriff;  4  Co.  84.    Vent.  239. 

but  not  if  broken  by  rebels  and  traitors,  for  the  sheriff  or  gaoler  hath  his  remedy  over  against 
them.   4  Co.  84.    Cro.Eliz.  815.    2  Mod.  28.  Vent.  239. 

(And  if  he  escape  through  negligence  in  the  officer,  this  will  i  Holt, 
not  justify  the  return  of  a  rescue.  ||  ^'  ^'  ^**-  ^^7- 

It' a  felon  be  attaint,  and  in  carrying  him  to  execution  he  be   Hal.  I  list.  P.  C. 
rescued  from  the  sheriff,  the  sherifl*  is  punishabh^  notwithsUuiding  ^^".-j-  •'["♦'  dicre 
the  rescue;  for  there  is  judgment  given,  and  the  sheriff  shouhl   rcscuVuro 
have  taken  sufficient  power  with  him  ;  and  therefore  in  that  case  excuse  in 
the  townsliip  is  not  fumble.  felony. 

li  2.  Q^ 
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2.  Of  the  Form  of  the  Return,  and  for  isohat  Defects  it  may  be 

quashed. 


It  hath  been  acljudged,  that  the  return  of  a  rescue  by  a  sheriff 
must  sliew  the  year  and  day  on  which  it  was  made,  such  return 


Moor,  422. 
pi.  585. 

Rex  V.  Sheriff 
of  Middlesex, 
1  Barn.  &  A. 
190. 
Ibid. 


Yelv.51. 

Wolfreston's 

case. 


3H.7.11. 
pi.  3.    Bro. 

Return  de         being  in  lieu  of  an  indictment. 
Brief,  97.  bitz.  » 

Coro.45.    Attach.  1. 

Palm.  532.  But  it  hath  been  held,  that  the  sheriff's  return  of  a  rescue  on 

a  latitat,  without  mentioning  the  day  of  the  caption,  was  suf- 
ficient, all  the  clerks  in  court  affirming  the  precedents  to  have 
been  so. 

The  sheriff's  return  of  a  rescue,  without  mentioning  the 
place  where  it  was  made,  was  held  naught,  and  the  party 
discharged. 

II  It  seems,  that  a  return  that  the  defendant  rescued  himself  is 
good  without  naming  the  rescuers,  or  stating  them  to  be  people 
of  the  county. 

If  the  return  do  not  state  the  arrest  to  have  taken  place  in 
the  county,  it  is  bad,  for  if  it  were  elsewhere  the  rescue  was 
lawful.  II 

So,  where  upon  a  latitat  awarded  against  J.  S.,  the  sheriff 
returned  a  rescous  on  such  a  day,  but  did  not  mention  any 
place  where  the  rescous  was  made;  it  was  adjudged  a  void  return, 
because  it  doth  not  appear  that  either  the  arrest  or  rescous  were 
within  his  jurisdiction.  But,  if  it  had  appeared  to  have  been 
done  in  the  county,  it  should  be  intended  within  his  bailiwick, 
though  it  was  within  a  liberty  in  the  same  county ;  and  even  in 
such  case,  the  rescous  had  been  unlawful,  because  the  arrest  was 
good,  nobody  being  prejudiced  thereby  but  the  lord  of  the 
liberty. 

But,  where  the  return  of  a  rescous  recited  that  a  latitat  was 
directed  to  him,  4'<^.,  and  that  he  made  his  warrant  to  his  baiUffs, 
who  arrested  A.,  and  that  he  was  rescued  by  J,  S.,  this  was  held 
good,  though  it  did  not  shew  the  time  or  place  where  the  rescue 
was  made. 

Upon  reading  the  sheriff's  return  of  a  rescous,  these  excep- 
tions were  taken  to  it.  1st,  It  is  said  feci  ii:arrantum  viann  Thomae 
Taylor,  and  doth  not  say  that  Thomas  Taylor  was  his  bailiff,  (a) 
2d,  He  doth  not  say  for  what  cause  he  made  his  warrant,  and  so 
it  appears  not  whether  it  was  lawful  or  not;  and  upon  these 
exceptions  it  was  quashed. 

Exception  to  a  sheriff's  return  of  a  rescue,  that  it  was  not 
alleged  that  the  party  was  in  custody,  it  being  only  by  implication 
that  he  was  rescued  out  of  the  bailiff's  custotly ;  and  for  this  it 
was  quashed :  so  that  it  was  not  returned  who  rescued,  or  that 
the  party  rescued  himself. 

The  sheriff  returned  a  rescous  on  a  special  bailiff,  viz.  that  Cook 
and  seven  others  made  an  assault  on  thebailiffj  ^r.  and  the  party 
arrested  cepit  et  abdwcit,  when  it  ought  to  have  been  ccperunt  et 
aMuxerunt;  and  the  court  held  the  returu  good  as  to  Cooh^  but 

void 


2  Roll.  Rep. 
255.  Webb 
V.  Withers. 


Stil.  155. 


11(a)  V\de 

5  East,  304.11 


Sid.  332. 
Lev.  214. 


Lit.  R.  2. 
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void  as  to  the  others ;  and  he  was  admitted  to  make  his  fine  by  [a)  (a)  An  indict- 

attorney,  which  was  6s,  Sd,  "^^"^  for  a 

•^  rescous 

returned  against  one  into  B.  R.  ought  not  to  be  quashed,  although  it  be  erroneous,  except  the 
party  that  is  indicted  for  it  do  appear  personally  in  court;  for  he  cannot  in  such  case  appear  by 
attorney,  because  the  offence  was  criminal  and  personal,  for  which  he  must  answer  in  person. 
2  Lil.  Reg.  468. 

A  rescue  of  a  person  arrested  on  mesne  process  was  returned  Vent.  2. 
against  divers  particularly  named,  and  the  return  was  that  they  2  Keb.  436. 
resaisserunt,  without  saying  et  quilibet  eorum  rescussit ;  and  held 
well  enough,  it  being  in  the  affirmative. 

Exception  taken  to  the  return  of  a  rescue,  that  it  vitisfcci  war-  2  Jon.  197. 
rajit.y  without  saying  sub  sigillo  officii,  but  over-ruled ;  for  it  cannot 
be  a  warrant  unless  it  be  under  seal,  and  the  saying^ec/  wan^ant, 
direct,  implies  it  was  so. 

The  sheriff  returned  a  rescous  thus;  1st,  Non  est  inventus  in  6  Mod.  220. 
Ijall,  inea,  and  exccutio  residui  istius  brevis  patct  in  schedula  hide  ^^  ^• 
brevi  annex,,  and  that  was  of  a  taking  and  rescous  ;  and  the  return       ^^  ^^* 
of  the  rescous  was  quashed  for  the  repugnancy ;  for  per  cur,  after 
71071  est  ifwentus  all  the  rest  is  idle,  and  there  remains  no  more  for 
the  sheriff  to  do.     But  note ;  upon  the  return  of  a  rescous  the 
sheriff  always  concludes,  that  after  the  rescous  made  the  defend- 
ant ?ion  est  invent,  in  balliva. 

The  return  of  a  rescue  was,  that  the  party  was  in  custody  of  5  Mod.  2 is. 
three  of  the  bailiffs,  and  that  the  defendants  insultum  fecerunt  up- 
on one,  which  the  sheriff  called  ballivos  meos ;  and  for  that  reason 
it  was  quashed. 

It  hath  been  a  great  question,  and  much  debated  in  variety  of  Palm.  532. 

cases,  whether,  upon  a  rescue  of  a  person  out  of  the  custody  of  2  Jon.  197. 

a  sheriff's  bailiff,  the  sheriff  is  to  return  the  rescue  seamdum  veri-  9j^'  ^^   •  "^^• 

tatemfcLcti,  or  scaindum  veritatem  ifi  lege,  that  is,  that  he  was  res-  o  Lgy.  28. 

cued  out  of  the  custody  of  the  bailiff,  being  the  truth  in  fact,  or  Raym.  lei. 

out  of  his  own  custody,  being  the  truth  in  law  ;  the  bailiff's  cus-   "*  Mod.  293. 

tody  being  in  law  the  custody  of  the  sheriff  himself.     It  seems  cj  -30^^^' 

now  agreed,  that  a  return  either  way  is  good,  (b)     And  herein  stil.  417*. 

some  books  distinguish  between  a  bailiff  of  a  (c)  liberty  and  a  [(A)  A  return 

common  bailiff,  and  say  that  the  return  of  a  rescue  out  of  the  "^"^e  by  a 

custody  of  a  bailiff  of  a  liberty  ought  to  be  so  expressed,  because  ^p""  ^''^^ 

he  is  such  a  public  officer  of  whom  the  court  takes  notice.  Others  arrcstecUvas 

distinguish  (</)  between  an  action  on  the  case  and  an  indictment  rcscucil  out  of 

for  a  rescous,  for  that  in  the  first  the  plaintiff  must  declare  as  the  ^'^^  custody  of 

truth  is,  viz,  that  he  was  rescued  being  in  the  custody  of  tlie  f''^*  ^''V'f  i  ^^ 
1    -i-m  1         1        ♦  •     f  •  I  !•  I  been  held  to 

bailift,  but  that  m  an  mdictment  it  must  be  according  to  tiie  oper-  be  bad:  the 

ation  it  hath  in  law.  return  must 

be,  that  the 
penoo  wat  rescued  out  of  hit  custody.    Per  BuUer  J.,  2  Term  R.  156.]    (c)  2  Roll.  R.  26J. 
Stil.  417.    Lev.  214.    ((/)  Cro.  Jac.  242.    Raym.  161.    5  Mod.  217. 

But,  where  the  sheriff  returned  virtiUe  brevis  mihi  direct,  feci  Salk.  586. 
xciirrant,  A.  ^'  B.  ballivis  meis  qui  virttUe  indc  cepenint  the  defend-  pi.  2. 
ant,  ct  in  custodia  men  habuerunt  qw/nsqtic  such  and  such  reaisscnint 
him  ex  atstodia  ballivoruin  vicomni;  this  return  was  on  motion 
quashed.     For  per  Holt  C.  J.,  when  the  bailiffs  have  arrested  the 

party, 


122 


SCANDALUM  MAGNATUM. 


•If  it  appear  party,  he  is  in  fact  and  in  truth  in  their  custody,  but  in  law  he  is 
*h^  ''^f  ''*''^"'""»  in  the  custody  of  the  sheriff;  an  answer  either  way  is  good,  viz, 
ram  was  to  two  ^^^^^  ^®  ^^^  rescued  out  of  the  bailiff**s  custody,  or  that  he  was 
and  the  arrest  rescued  out  of  the  sheriff's  custody  ;  but  to  say  that  he  was  in  the 
by  one  only,  custody  of  tlie  sheriff,  and  yet  rescued  out  of  the  custody  of  the 
yet  the  return  bailiffs,  is  repuffnant.* 
18  good  ;  for  it  ^   ^ 

is  no  exception  in  what  relates  to  public  justice.    Rex  v.  Roe,  1  Stra.  117. If  on  a  return 

of  a  rescous  of  two  persons,  it  is  only  said,  they  could  not  afterwards  be  found,  (without  saying 
nee  eorum  aliquisy)  it  is  ill.  Rex  v.  Tucker,  1  Stra.  225.  Fort.  362.  S-  C. — That  the  bailiff  ar- 
rested the  defendant  is  good.     Ibid. That  the  defendant  being  in  my  custody,  is  sufficient. 

Ibid. 


Cro.Eliz.  731 
Dyer,  212. 
2  Jon.  59. 
Vent.  224. 
2  Vent.  175. 
Comb.  295. 
Barnes,  429. 


S.  IV/iethev  the  Shei'iff*s  Return  of  Rescue  be  traversable* 

It  seems  that  anciently,  when  the  sheriff  returned  a  rescue,  the 
party  was  admitted  to  plead  to  it  as  to  an  indictment ;  but  the 
course  of  late  has  been  not  to  admit  any  plea  to  it,  but  drive  the 
party  to  his  action  against  the  sheriff  in  case  the  return  were 
false.  Hence  it  is  now  settled,  that  the  return  of  a  rescue  is  not 
traversable ;  but  yet  it  hath  been  held,  that  the  submission  to  the 
fine  doth  not  conclude  the  party  grieved  from  bringing  his  action 
for  the  false  return,  if  it  were  so. 
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2  Mod.  156. 


[These  two 
statutes  are 
said  to  have 
been  procured 
by  the  Duke  of 
Lancaiter^  who 
was  extremely 
unpopular,  and 
at  the  time  of 
the  insurection 
among  the 
villains,  had 
been  singled 
out  as  a  prin- 


A  T  the  time  of  making  the  law,  on  which  this  action  is  founded, 
the  constitution  of  this  kingdom  was  martial  and  given  to 
arms :  the  very  tenures  were  military,  and  so  were  the  services ; 
as  knights-service,  castle-guard,  and  escuage ;  so  that  all  provo- 
cations by  vilifying  words  were  revenged  by  the  sword,  which 
often  created  factions  in  the  commonwealth,  and  endangered  even 
the  government  itself.  For  in  these  kind  of  quarrels  the  great 
men,  or  peers  of  the  realm,  usually  engaged  their  vassals,  tenants, 
and  friends ;  so  that  laws  were  then  made  against  wearing  liveries 
or  badges,  and  against  riding  armed. 

The  law  on  which  this  action  is  grounded  is  the  2  II.  2.  stiit.  I. 
c.  5.,  which  enacts,  "  That  of  counterfeiters  of  false  news,  and 
"  iiorrible  lies,  of  prelates,  dukes,  earls,  barons,  and  other  nobles 
"  and  great  men  of  the  realm,  and  also  of  the  chancellor,  trea- 
"  surer,  clerk  of  the  jirivy  seal,  steward  of  the  king's  house, 
"  justices  of  the  one  bench  or  of  the  other,  and  other  great 
"  officers  of  the  realm,  it  is  defended  that  none  contrive  or  tell 
"  any  false  things  of  prelates,  lord.s,  and  of  others  aforesaid, 
"  whereof  discord  or  slander  might  rise  within  the  realm;  and 
"  he  who  doth  the  same  shall  incur  and  have  the  pain  ordained 
"  thereof  by  the  statute  of  Westminster  the  first  (3  E.  4.  c.  34-.), 

"  which 
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«  which   will,  that    he   be  taken  and  imprisoned,  till  he  have  cip^i  object  of 
"  found  him  of  whom  the  word  was   moved."     And  by  stat.  their  fury. 
12  R.  2.  c.  11.  it  is  further  provided,   that  "should  he  not  be  3 Reeve*s Hist. 
"  able  to  find  such  person,  he  shall  be  punished  by  the  advice   Hjst.seol 
"  of  the  council,  notwithstanding  the  said  statutes."  jjThe  Duke  of 

Lancaster  was  at  the  head  of  the  Barons'  party,  and  had,  amongst  other  things,  enraged  the 
populace  by  procuring  the  repeal  of  a  proclamation  of  Richard,  protecting  tenants  in  villenage 
from  demands  of  excessive  rents.  Before  these  statutes,  several  ordinances  were  made  for  his 
protection  ;  one  pro  rege  Castella  (the  title  assumed  by  the  duke),  super  fictiones  et  diffamaiiones 
insurgetitium  ;  another,  pro  rege  Castella,  de  securitate  contra  insiirgentcs.  Rymer,  vol.iii.  part  5. 
Barr.  on  Stat.  501.514.  |j 

For  the  better  understanding  of  this  Statute  we  shall  consider, 

(A)  The  Persons  who  may  bring  this  Action. 

(B)  For  what  Words  it  lies. 

(C)  The  Proceedings  in  this  Action. 


(A)  The  Persons  who  may  bring  this  Action. 

TT  hath  been  held,  that  the  king  is  not  included  in  the  words  Cromp.  Jur. 

great  men  of  the  realm,  as  the  statute  begins  with  an  enumer-  19. 35. 
ation  of  persons  of  an  inferior  rank,  as  prelates,  dukes,  ^'c» 

Also  it  is  held,  that  a  woman  noble  by  birth  is  not  entitled  to  Cromp.  Jur. 

this  action.  ^^• 

It  hath  been  adjudged,  that  though  there  was  no  viscount  at  Cro.  Car.  136* 

the  time  of  making  this  statute,   (the  first  viscount  being  John  Palm.  565. 

Beaumont,  who  was  created  viscount  18  H.  6.)  j'et,  when  created  ynj^s""e  v^^ 

noble,  though  by  a  new  title,  he  was  entitled  to  his  action  on  this  Stephens,  Ley, 

statute.  82. 

Also  it  hath  been  adjudged,  that  since  the  Union  a  peer  of  ^^^  ^ 

Scotland  may  have  an  action  on  this  statute,  and  that  it  is  not  439.  pi.  20*2. 

necessary  for  him  to  allege  that  he  hath  a  seat  and  voice  in  par-  Lord  Viscount 

liament;  for  by  the  5  Ann.  8.  art.  23.  all  peers  oi  Scotland  after  j^^alUandv. 

the  Union  shall  be  peers  of  Great  Britain,  and  have  rank  and  f^^'Jv' Baron  of 

precedency,  Sfc,  be  tried,  Sfc.  and  enjoy  all  privileges  of  peers  as  theExchcquer 

fully  as  the  peers  of  E?igla?id  now  do  or  hereafter  may  enjoy,  may  have  this 

except  the  right  and  privilege  of  sitting  in  the  House  of  Lords,  action.    Palm, 

and  the  privileges  depending  thereon,  and  particularly  the  right  f 2^*  (^o  "54. 

of  sitting  upon  the  trial  of  peers,  (a)  Ljt  does 

not  lie  for  a  peer,  if  he  was  not  so  at  the  tmic  of  speaking  tlic  words.     Palm.  566, 

(B)  For  what  Words  it  lies. 

TT  hath  been   contended  for,  that  no   words  of  slander  are  t,Mod.  I6I. 

punishable   by   this   statute   unless   they   are   actionable   at  ',''",      •^^'^f- 
«  ,  111  1  111  Atkins  in  nis 

common  law,  and  that  they  are  only  aggravated  by  the  statute,  Argument. 

which  in  this  respect  is  like  the  king's  proclamation.  Freem.  222. 

But  pl-  229.     .  ^ 
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2  Mod.  156.  But  the  contrary  hereof  seems  to  have  been  holden  in  most  of 

the  cases  on  this  head,  and  not  without  reason,  as  it  would  be  to 
no  purpose  to  make  a  law,  and  thereby  to  give  a  peer  an  action 
for  such  words  as  a  common  person  might  have  before  the  making 
of  the  statute,  and  for  which  the  peer  himself  had  equally  a 
remedy  by  the  common  law;  and  therefore  the  design  of  the 
statute  must  be,  not  only  to  punish  such  things  as  import  a  great 
scandal  in  themselves,  or  such  for  which  an  action  lay  at  the 
common  law,  but  also  such  things  as  savoured  of  any  contempt 
of  the  persons  of  the  peers  or  great  men,  and  brought  them  into 
disgrace  with  the  commons,  nTiereby  they  took  occasion  of  pro- 
vocation and  revenge. 
8  Mod.  156.  It  hath  been  observed,  that  no  action  had  been  brought  on  this 

SiTFran.Pem-  statute  till  100  years  after  the  making  theceof,  the  lords  still  con- 
berion  s  ^g""  tinuing  the  military  way  of  revenge  to  which  they  had  been 
S'Sby  my     accustomed. 

Lord  Coke,  that,  at  common  law,  scandal  of  a  peer  might  be  punished  by  pillory  and  loss  of 
ears,  and  that  this  offence  is  now  aggravated  by  the  statute.  5  Co.  125.  De  iilcllis  famosis. 
1 2  Co.  37.  9  Co.  59.  2  Mod.  162.  —  That  it  was  usual  to  punish  offenders  of  this  kind  in  the 
Star-chamber.     2  Mod.  152. 

Keilw.  26,  27.        The  first  case  on  this  statute  said  to  be  reported  is  in  Kcilw., 

2  Mod.  164.  where  the  Lord  Bcauchamp  brought  an  action  of  scan.  mag. 
f^^i:.  .  against  Sir  Richard  Crofts^  for  that  the  said  Sir  Richard  had 
does  notTie°  ^"^^  ®"^  ^  ^^^^  ^^  forgery  of  false  deeds  against  him  ;  and  it  was 
for  a  judicial  held,  that  the  taking  out  the  writ  being  done  in  a  legal  way,  and 
procee(Ung  in  a  course  of  justice,  the  action  did  not  lie.  (a) 

against  a  peer 

by  action,  appeal,  indictment,  &c.  though  he  be  acquitted.     2  Inst.  228.     Hob.  266.    R.  Kel. 

26t  27.    Dyer,  285.  a. 

Cromn.  Jur.  Scan.  mag.  was  brought  for  these  words.  You  have  no  more  con- 

l^'  f  h  '  science  than  a  dog  ;  so  that  you  have  goods,  you  care  not  ho'-jo  you 
ca"c   "^  ^ome  by  them  ;  and  held  actionable. 

So  in  the  same  book.  You  said  you  would  wind  my  guts  about  your  neck,  held  actionable.  Lord 
Abergeny's  case,  Cromp.  Jur.  15. 

Cromp.Jur.  ^o,  for  saying  of  a  judge,  You  are  a  corrupt  judge. 

35.  Lord  Ch.  Just.  Dyer's  case. 

„   .     -  So,  for  these  words,  J.  S,  is  a  covetous  and  malicious  bishop. 

Bishop  of  Winton  v.  Markham ;  but  vide  Dais.  38.  S.  C.  contrh. 

3  Leon.  376.         ^y  ^^^  ^^^^^^  words,  He  imprisoned  me  till  I  gave  a  release. 
Lord  Winchester's  case  cited.    Freem.  221. 

Cro.Eliz.  1.  So,  these  words,  You  have  writ  a  letter  to  me,  which  I  have  to 

Bishop  of  shew,  which  is  against  the  word  of  God,  against  the  queen* s  autho- 
Prickett.  ^        '''Xy»  ^^"^^  ^^  ^^^^  maintenance  of  superstition,  and  that  I  will  stand 

to  prove  against  you,   were   held   actionable,   and   500  marks 

damages  given. 
Cro.  Eliz.  67.        So,  of  these  words,  My  Lmd  Mordant  did  know  that  Prude 
Lord  Mordant  robbed  Shotbolt,  and  bid  me  compound  with  Shotboltybr  the  same, 
V.  Bndges.        ^^^^  ^^^-^  ^^  wmdd  see  me  satisfied  for  the  same  though  it  cost  him 

100/., 
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lOOZ.,  ^in^hich  Ididfrn-  him,  being  my  master,  otherwise  the  evidence 
I  could  have  given  would  have  hanged  Prude. 

Scan.  mag.  was  brought  for  speaking  these  words,  You  lil^e  not  4  Co.  14. 
of  me  since  you  like  those  that  maintain  sedition  against  the  queeiUs  Lord  Crom- 
proceeding :  the  defendant  justified  by  shewing  the  occasion  of  well's  case.  Qti. 
speaking  the  words,  and  that  the  plaintiff  encouraging  men  to 
preach  against  the  Common  Prayer,  he  only  meant  that  he  liked 
of  those  who  maintained  sedition  {innuendo  seditiosam  illam  doc- 
trinam)  against  the  queen's  proceedings;  and  this  was  held  a 
sufficient  extenuation  of  the  words. 

In  scan.  mag.  for  these  words,  My  Lord  L.  is  a  base  earl  and  Cro.  Jac.  196, 
paltry  lord,  and  keeps  none  but  rogues  and  rascals  like  himself;  Earl  of  Lin- 
JVilliams  and  Croke  Justices  held,   the  action  lay,  for  the  words  ^*^^"  v.Brough- 
touch  him  in  his  honour  and  dignity,  and  may  raise  contempt 
from  the  people,  and  that,  in  case  of  nobility,  general  words  will 
maintain   an   action.     But    Yelverton   and   Flemiiig   seemed   to 
incline  to  the  contrary,  and  said  the  words  touched  not  his  life, 
loyalty,  or  dignity,  but  were  only  words  of  spleen  ;  et  adjornatur  ; 
and  after  the  defendant  died,  and  the  writ  abated. 

For  these  words  written  [a)  in  a  letter,  I  have  heard  that  your  Moor,  142. 
lordship  hath  sought  by  uncharitable  means  to  bereft  me  of  my  life,  LordLumley 
lajids,  and  liberty,  an  action  lies.  j*g^  g^'^ 

(a)  That  the  action  as  well  lies  for  words  written  as  those  spoken.     2  Show.  505.  pi.  467. 

So,  where  one,  on  hearing  that  his  barns  were  burnt  down,  Moor,  142. 

said,  7  can't  imagine  "who  it  should  be  but  Lord  Sturton.  Lord  Sturton 

V.  Chaffin. 

It  hath  been  held  that  for  these  words,  The  Earl  qfLi.*s  men  GouIs.  115. 
by  his  command  took  the  goods  ofH.  by  a  forged  'warra?it,  an  action 
of  scan.  mag.  does  not  lie,  because  not  said  the  earl  knew  the 
warrant  to  be  forged.     Q. 

An  action  of  sca?i.  mag.  was  brought  for  these  words.  There  are  1 2  Co.  Earl  of 

THore  Jesuits  come  into  England  since  the  Earl  of  Northampton  Northamp- 

icos  Lord  of  the  Cinque  Ports  than  evei'  there  wa-e  before,  and  held  '°"  ^  ^^^' 
actionable. 

In   scan  mag.  for  these  words  spoken  by  a  parson  in  the  Ventr.  60. 

pulpit,  The  Lord  of  Leicester  is  a  wicked  a?id  amel  man,  and  an  ^^}^-  21. Lord 

enemy  to  the  reformation  in  England,  adjudged  actionable,  and  Manbv^"^  ^' 
500/.  damages  given. 

So,  for  these  words,  TJieEarl  o/*  Pembroke  is  of  so  little  esteem  Freem.49. 

in  the  country,  that  no  man  of  reputation  hath  any  esteem  for  him,  pi-  .'>8.  Earl  of 

and  tw  man  will  take  his  word  for  2d. ;  afid  no  man  of  reputation  J^enibrokcv. 
values  him  more  than  I  do  the  dirt  under  my  feet ;  and  held  ac- 
tionable, though  said  they  would  not  be  so  in  the  case  of  a  com- 
mon person. 

If  one  says,  I  met  J.  S.,  whom  I  do  not  know,  but  my  Lord  P.  ^^.^  277.  Sid. 

sent  afer  me  to  take  my  purse,  an  action  of  scandalum  magnatum  434.   2  Kcb. 

lies,  though   not  positively  said  my  Lord  P.  sent  him,  or  that  it  537.  Earl  of 

was  to  take  the  purse  feloniously;  which  last,  in  case  of  an  action  |,^*^lJJr^John^^ 

by  a  common  person,  might  be  a  good  exception.  Mordant. 

Vent,  59.  S.  C.  adjudged,  and  there  wiid  that  in  these  actions  the  words  shall  not  be  taken  in 
mitioriscntu. 

So 
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Sid.  233.  Keb.  So  these  words,  lvalue  m\f  Lord  Marquis  ofD.  no  mme  than  I 

813.  Lev.  148.  x<ilue  the  dog  that  lies  there,  were  without  debate  adjudged  for  the 

Marmiis  of  plaintiff,  but  a  writ  of  error  was  brought,  pending  whicli  Froby 

Probv^   ^^*  ^fi^  ^il^cd,  but  his  executors  after  paid  til c  money. 

Pasch.  So  of  these  words.  My  Lord  S.  may  Zeiss  my  a ,  /  care  not  a 

27  Car.  2.  in      t for  him,  he  keeps  none  hut  a  company  of  rogues  about  him  : 

B.R.  Lord  Qn  not  cruilty  pleaded,  and  a  trial  at  bar,  the  plaintiff  had  a  ver- 

^'^'^  ^-  diet  and  100/.  damages. 
Arthur. 

2  Mod.  151.  ^^  one  says  of  a  peer,  He  is  an  umvorthy  man,  and  acts  against 

&c.  law  and  reason,  an  action  of  scandalum  magnatum  lies  notwith- 

Mod.  232.  standing  the  words  are  general,  and  charge  him  with  nothing 

J^^^  ^^Ld  certain ;  and  so  adjudged  by  North,  JVyndham,  and  Scrogs  against 

Townsend  v.  the  opinion  of  Atkyns,  who  said  the  statute  extended  not  to  words 

Dr.  Hughes.  of  so  small  and  trivial  a  nature,  but  to  such  only  as  were  of 

llThe  dam-  greater  magnitude,  by  which  discord  might  arise,  <^r.  and  therefore 

case  were  **  ^^^  words  horrible  lies  were  inserted  in  the  statute.  Note,  —  The 

4000/.,  but  the  rule  laid  down  by  the  court  in  this  case  was,  that  words  should 

court  refused  not  be  construed  either  in  a  rigid  or  mild  sense,  but  accordinfj  to 

a  new  trial  on  ^\^q  genuine  and  natural  meaninfr    and  agreeably  to  the  common 

thesTOundof  ,^    .       ,.          ^    ,,                       b^              b            J 

Ssive  understanding  oi  all  men. 


excessive- 

ness.jl 


(C)  The  Proceedings  in  this  Action, 


2  Mod.  152.      TJERE  I  shall  take  notice  of  the  following  particulars  :  — 

That  it  is  now  clearly  agreed,  that  though  there  be  no  ex- 
Dress  words  in  the  statute  which  give  an  action,  yet  the  party 
injured]  may  maintain  one  on  this  principle  of  law,  that  when  a 
statute  prohibits  the  doing  of  a  thing,  which  if  done  might  be  pre- 
judicial to  another,  in  such  case  he  may  have  an  action  on  that 
very  statute  for  his  damages. 

1  P.  Wms.  That  though  the  action  is  to  be  brought  tam  pro  domino  rege 
^^^'                quam  p?'0  se  ipso,  yet  tlie  party  is  to  recover  all  the  damages. 
Freem.  49.           That  if  the  words  are  actionable  at  common  law,  the  peer  hath 
P'-  ^^'              his  election  to  proceed  on  the  statute  or  at  common  law. 

Cro.  Car.  136.  j^  jjath  been  held,  that  this  being  a  general  law  the  plaintiff 
F  e'm'425  "<^cd  not  recite  it  particularly,  and  that  if  he  sets  forth  so  much 
pi.  572.  thereof  as  shews  his  case  to  be  within  the  statute,  it  is  sufficient. 

2  Mod.  151.  It  is  now  setded,  that  no  new  trial  is  to  be  granted  in  scatida- 
Mod.  251.        lum  magnatum  for  excessive  damages ;  which  j)oint  seems  to  have 

been  determined  in  the  before-mentioned  case  of  Lord  ToxvJiscnd 

v.  Dr.  Hughes,  where  the  jury  gave  4-000/.  damages. 

Hil.  33t  34.  In  scafidalum  magnatum  the  plaintiff  declared  that  the  defend- 

Car.2. inC.B.  ant  spake  these  words  of  him.  My  Lmd  0/ London  is  a  bold. 

Bishop  of         daring,  impudent  man  for  sending  heads  of  divinity  to  his  clergy  in 

Edmond  these  parts  contraiy  to  law,  ad  damnum  2000/.,  which  sum  the  jury 

Hickeringhill.    gave  in   damages.      Wallop   and    IVillianis,    for   the    defendant, 

moved  for  a  new  trial,  in  regard  there  was  no  proportion  betwixt 

the  scandal  and  the  damages,  and  likewise  because  there  was  no 

particular  damage  proved  at  the  trial  ,*  the  defendant  also  had 

made  an  affidavit  that  he  was  not  worth  2000/.  at  the  time  of  the 

action 
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action  brought,  nor  since ;  but  notwithstanding  the  court  refused 
to  grant  a  new  trial. 

It  has  been  ruled,  that  in  scandahim  magnatum  the  defendant  2  Mod.  \66. 
cannot  justify,  let  the  words  be  ever  so  true,  because  the  action  is  Freem.  221. 
brought  qui  tam^  in  which  the  king  is  concerned  ;  but  it  has  been     °P  '  ^^* 
held  that  the  defendant  may  explain  the  words,  by  shewing  the 
occasion  of  speaking  them,  and  thereby  extenuate  the  meaning  (a)  4  Co.  14. 
of  them,  as  was  done  in  Lord  (a)  CromweWs  case.  supra. 

In  scandalum  magnatum  the  court  will  never  change  the  venue  Carth.  400. 
on  the  common  affidavit  that  the  words  were  spoken  in  another  ^,^^^'''  ^^^' 
county,  because  a  scandal  raised  on  a  peer  of  the  realm  reflects  ^  '  '^' 
on  him  through  the  whole  kingdom,  and  he  is  a  person  of  so 
great  notoriety,  that  there  is  no  necessity  of  his  being  tied  down 
to  try  liis  cause  among  his  neighbourhood. 

As  in  the  case  of  Viscount  Stamford  v.  Nedham^  where  the  ac-  Lev.  56. 
tion  was  laid  in  London^  and  the  defendant  moved  to  change  the  ^"'  ^^^' 
venue,  for  that  he  was  prohibited  to  stay  in  London  having  been 
in  arms  against  the  king ;  but  the  motion  was  denied ;  the  plain- 
tiff being  a  peer  of  parliament  then  [b)  sitting  at  JVestviinster,  and  (j,\  y^^ 
having  election  to  lay  his  action  where  it  is  most  convenient  for  1  Sid.  i85. 
himself;  and  there  is  the  less  reason  for  removing  it,  because  the  ^  Mod.  21 6. 
action  is  as  well  on  behalf  of  the  king  as  himself. 

But,  in  the  case  of  Lord  Shaftesbury  v.  Graham^  the  court  in  2  Jon.  298. 
sca7idalum  magiiatum,  on  a  special  affidavit  of  the  plaintiff's  power  ^^P^-  ^^^• 
and  interest  in  the  county  where  the  action  was  laid,  made  a  rule  ^  show*  19*7^ 
for  changing  the  venue.     But  note,  that  the  books  which  report  pi.  200.' 
and  cite  this  case  mention  it  as  a  case  of  the  times,  and  that  it  *  In  the  case 
was  owing  to  the  great  influence  that  lord  had  in  the  city  o(  Lo?i-  °^^^''4  , 
don,  tliat  the  court  varied  from  the  general  rule,  which  rule  hath  y^'iij^/er  in 
ever  since,  and  notwithstanding  this  case,  been  adhered  to.*  B.R.  the 

court  refused  to  change  tlic  venue,  after  solemn  argument,  though  a  rule  to  shew  cause  was 
granted. 

It  hath  been  lield,  that  the  statute  which  appoints  that  actions  Cro.  Car.  535. 
for  words  shall  be  commenced  within  two  years,  does  not  extend 
to  scandalum  magnatum. 

Also  it  hath  been  held,  that  the  statute  27EIiz.  c.  8.,  for  bring-  Cro.  Car.  535. 
ing  a  writ  of  error  into  the  Exchequer  Chamber,  does  not  extend  Sid.  145. 
to  this  action. 

It  hath  been  held,  that  in  an  action  of  scandalum  magnatum  3  Mod.  41. 
special  bail  is  not  required. 

It  hath  been  held,  that  no  costs  are  to  be  given  the  plaintiff  on  2  show.  506. 
his  obtaining  a  verdict.  ||Qm.  whether 

any  action 
has  been  brought  on  this  statute  since  8  Ann.  Duke  of  Richmond  v.  Costellow,  1 1  Mod.  254.  ?|| 


[128] 
SCIRE  FACIAS. 


(A)  The  Nature  of  the  Writ. 

(B)  In  what  Cases  it  is  a  proper  Remedy. 

(C)  In  what  Cases  necessary  ;  and  herein  who  are  to  he 

the  Parties  to  it,  and  of  the  Privity  required : 
And  herein, 

1.  Of  the  Scire  Facias  to  revive  Judgments,  and  after  *what 

Time  necessary, 

2.  Of  the  Scire  Facias  on  Recognizances  and  Statutes. 
S.  Of  the  Scire  Facias  on  Letters  Patent, 

4.  Scire    Facias  by    and  against  Executors  and  Adminis-- 

irators. 

5.  By  atid  against  Heirs  and  Tcrtenants, 

6.  By  and  against  Husband  and  Wife, 

7.  Scire  Facias  against  Bail, 

(D)  The  Form  of  the  Writ  and  Proceedings,  and  how 

far  it  must  pursue  the  Nature  of  the  original 
Action. 


(E)  Pleadings  to  a  Scii^e  Facias, 


(A)  The  Nature  of  the  Writ. 

Lit.  §  505.  A  ^^^^^  FACIAS  is  deemed  a  (a)  judicial  writ,  and  founded 
Co.Lit.290.b.  on  some  matter  of  (b)  record,  as  judgments,  recognizances, 

291.  a.  and  letters  patent,  on  which  it  lies  to  enforce  the  execution  of 

f'  T  *  ^  n^^*  *^hem,  or  to  vacate  or  set  them  aside.  And  though  it  be  a  judicial 
268.*^TwiIs.  ^'"^  ^^  ^^^*^  of  execution,  yet  it  is  so  far  in  (c)  nature  of  an  original, 
251.  2  BI.R.  that  the  defendant  may  plead  to  it,  and  it  is  in  that  respect  con- 
1227.  sidered  as  an  {d)  action  ;  and  therefore  it  is  held,  that  a  release 

2  Term  R.  46.]  ^^  ^jj  actions,  or  a  release  of  all  executions,  is  a  good  bar  to  a 
(a)  Upon  a  .    ^  '  o 

^nesur  grant     SCI,  JO. 

ct  render  of  an  advowson  a  set.  fac.  shall  be  granted;  for  this  is  a  judicial  and  no  original, 
2  Inst.  470.    (6)  That  in  many  cases  a  set.  fa.  is  granted  partly  upon  a  record,  and  partly  upon 

such  a  suggestion,  without  which  no  proceeding  could  be  on  the  record.    2  lust.  470. That 

the  rule  holds  not  always  good.  That  where  one  comes  in  bv  matter  of  record,  he  ought  not 
to  be  ousted  without  a  sci.fa. ;  for  he,  whose  lands  are  extended  upon  an  elegit,  upon  a  recog- 
nizance, after  the  debt  be  satisfied,  may  enter  without  a  sci.fa. ;  but  the  conusee  of  a  statute, 
because  he  is  to  have  costs  or  damages  which  l>e  not  known,  cannot  be  ousted  without  a  *ci./fl. 

Cro.  Car.  589.     4  Co.  67.     2  Roll.  Abr.  497. Sci.  fa.  lies  in  Chancery  on  a  patent;  for 

the  patent  being  enrolled  is  a  record  of  that  court;  but,  where  sci.fa.  is  brought  for  the  for- 
feiture 
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feiture  of  a  patent  or  other  thing  in  another  court,  there  ought  to  be  an  office  found  In  such 
other  court  before  the  sci.fa.  issues,  except  the  forfeiture  appears  of  record  in  the  same  court, 
whereupon  to  found  the  sci.fa.     3  Lev.  223.    {c)In  nature  of  an  original.     Skin.  682.    Comb* 

455. There  are  many  sci.fa.  in  the  register  among  the  original  writs.     10  Mod.  259. — 

[A  scire  facias  to  repeal  letters  patent  is  an  original  writ.  Ilex  v.  Eyre,  1  Stra.  4.3.]  {d)  Is  in 
nature  of  a  declaration,  Sid.  406. — and  may  be  formed  according  to  the  subject-matter. 
Carth.  107. 

II  But  for  some  purposes  it  is  only  considered  as  a  continuance  Wright  v. 
of  the  original   action.      As  where  interlocutory  judgment  was  Nutt,  i  Term 
obtained  against  a  testator,  and  pending  that  action  the  testator's  ^'  ^^^' 
attorney  agreed  that  no  writ  of  error  should  be  brought;    on 
the  testator's  death,  a  sch'e  facias  being  brought  on  the  judgment 
against  his  executors,  the  court  held  that  they  could  not  bring  a 
writ  of  error ;  for  they  were  bound  by  the  agreement  of  the  tes- 
tator's attoi-ney,  as  tlie  scire  facias  was  not  a  new  action,  but  only 
a  continuance  of  the  old  one.] 

And,  though  it  be  held  that  a  sci,fd,  is  in  nature  of  an  original,  Cro.  Car.  285. 
yet  it  hath  been  adjudged,  that  no  writ  of  error  lies  into  the  Ex-  300.  464. 
chequer  Chamber  on  a  judgment  given  in  B.  R.  on  a  sci.fa.,  the  f^oll.  Rep. 
statute  27  Eliz.  c.  8.,  which  gives  the  writ  of  error,  mentioning  Salk.  2€3 
only  suits  or  actions  of  debt,  detinue,  covenant,  account,  actions 
upon  the  case,  ejectio)ie  frmte,  or  trespass. 

Also  it  was  formerly  held,  that  the  plaintiff  could  not  in  a  Dais.  95. 
sci.  fa.  recover  costs  ;  but  this  is  now  remedied  by  the  statute  f  ^"'s*  ^'^^'  . 
8&9  W.  3.  c.  II.  §3.  [5  Burr.  1791.3 

(B)  In  what  Cases  it  is  a  proper  Remedy. 

T  F  a  bill  of  exceptions  be  tendered  to  a  judge,  and  he  sign  it  2  Inst  438. 

and  die,  a  sci,  fa.  lies  against  his  executors  or  administrators 
to  certify  it. 

So,  if  a  man  be  oudawed,  who  at  the  time  of  the  outlawry  was  2  Inst.  428. 
beyond  sea  in  the  king's  service,  and  he  bring  a  writ  of  error  to  vide  tit.  Out- 
reverse  this  outlawry,  and  obtain  a  certificate  of  the  marshal  of  '«M"y» 
the  king's  host  (as  he  ought  to  do) ;  in  this  case,  notwithstanding 
the  marshal  dies,  yet  he  may  assign  the  same  for  error,  and  upon 
shewing  the  certificate  have  a  sci.fa,  to  the  executors  or  adminis- 
trators of  the  marshal. 

A  sci.fa.  lies  against  a  sheriff  who  levies  money  on  2Lfi,fa.  and  ji^t^  ^^^ 
retains  it  in  his  hands.  Cro.  Jac.  51 4. 

And.  247.  Godb.  276, 

So,  a  xi.fa,  will  lie  for  a  fine  assessed  on  the  party  at  the  jus-  Cro.  Car.  409. 

tice  seat  of  a  forest.  *^  ^•*^'. '°  "^  V« 

execution  of 

damages  recovered  in  an  appeal.    Cro.  Jac  549. 

Upon  an  clongavit  returned  by  the  sheriff,  a  sci.fa,  lies  against  Comb.  1. — 

the  pledges  in  a  replevin,  by  plaint  in  the  sheriffs  court,  trans-  That  a  sci.fa. 

mittcd  to  the  htstinjrs,  and  so  to  A  R.  by  certiorari,  'j'^'^  npainstihe 

*»  '  -^  sheriH  for 

taking  insufficient  pledges  in  replevin.     Hull.  77.* *  Scire  facias  in  replevin  will  lie  on 

plaint,  or  on  writ.  One  n>ay  be  bail  with  others  lor  himself;  if  clongat.  i»  returned  for  the 
principal,  the  pledges  ran>  be  sued ;  if  the  writ  of  enquiry  is  reducible  to  a  certainty,  it  is 
enough  ;  and  di«:ontinuancc  is  nothing  in  this  huit,  unless*  it  hatl  been  void  or  a  nullity.  MuUo 
V.  Shcrc,  T.  4  Geo.    Fort.  350. 

Vol.  VII.  K  If 
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Cro.  Jac.  159. 
Dr.  Atkins  v. 
Gardener. 


Moor  241.  If  one  Iiath  jiulgment  in  a  quarc  impcdit,  nnd  after,  and  before 

Cro.  Eliz.  44.    execution,  the  party  is  outlawed,  the  king  may  liave  a  sci.Jii.  to 
325.(a)\Vhere  execute  the  judgment,  the  king  having  privity  enough  in  this  case 

having  the        ^^  ^^^  execution,   because  the  thing  (a)  as  it  was  in  the  pUiintift' 

thing  gives  a  i  •       i      i  •  «3  v   '  r 

sufficient  F>ri.     vested  m  tlie  kmg. 

vity  to  maintain  a  set.  fa,     Kcilw.  168,  169. 

Stil.  348.    On        On  a  motion  to  discharge  an  outlawry  which  was  pardoned  by 

a  motion  for  a  ^^^  ^^^  of  oblivion,   the  court  held,  that  it  could  not  be  done  on 

*ci./a.loavoid  •         i  i         i  i    .  -     r  i 

a  judgment,       motion,  but  that  the  party  must  brnig  a  sci,  Ja.  on  the  act. 

made  void  by  the  general  net  of  pardon,  12  Car.  2.,  the  court  doubted  whether  this  was  to  be 
done  by  sci.  fa,  or  awiita  querela.    Sid.  23 1 . 

5  Mod.  88.  Where  one  obtained  judgment,  and  after  had  judgment  in  a 

sci,  fa,  thereupon,  and  then  became  a  bankrupt,  and  the  original 
judgment  was  assigned  by  the  commissioners  to  5.  S.,  upon  motion 
it  was  entered  to  entitle  him  to  the  benefit  of  the  judgment  in  the 
sci,fa,  without  bringing  a  new  one. 

A  sci,  fa,  being  brought  by  the  successor  of  a  president  of  the 
college  of  physicians  in  Ltondoii^  upon  a  judgment  in  debt  obtain- 
ed by  him  upon  the  statute  l^  H.  8.  c.  .5.  against  practising 
physic  in  Landon  without  a  licence,  he  having  died  before  exe- 
cution ;  it  was  objected  on  demurrer,  that  the  sci,  fa.  ought  to 
have  been  brought  by  the  executor  or  administrator  of  him  who 
recovered ;  but,  without  argument,  the  court  held,  that  the  suc- 
cessor might  well  maintain  the  action,  for  the  suit  is  given  to  the 
college  by  a  private  statute,  and  the  suit  is  to  be  brought  by  the 
president  for  the  time  being ;  and  he  having  recovered  in  right  of 
the  corporation,  the  law  shall  transfer  that  duty  to  the  successor 
of  liim  who  recovered. 

A  sci,  fa,  was  brought  in  the  court  of  C.  B.  to  reverse  a  fine 
in  ancient  demesne ;  and  it  was  ruled,  that  no  such  writ  lay,  but 
that  the  party  ought  to  bring  his  writ  of  deceit. 

(C)  In  what  Cases  necessary  ;  and  lierein,  who  are  to 
be  Parties  to  it,  and  of*  the  Privity  required  : 
And  herein, 

1 .  Of  the  Scire  l"acias  to  revive  Jtulgjncnts,  and  after  'mhat  Time 

neccssai-y, 

nnilEIlE  have  been  difiercnt  opinions  whether  a  sci,  fa,  lay  at 
connnon  law  ;  but  this  doubt,  says  my  Lord  C6»/r,  arose  for 

want  of  distinguishing  between  personal  and  real  actions. 

At  (/;)  common  law,   if  after  judgment  given,  or  recognizance 

acknowledged,  the  plaintiff  sued  out  no  execution  within  the 
Ld.liaym.669.  year,  the  plaintiff  or  his  conusee  was  driven  to  his  original  upon 
i/o/<  C.  J.  said  the  judgment,  and  the  scire  facias  in  personal  actions  was  given 
saUriicaThat  '^y  ""=  ^"''"'^  of  (^)  ^V'^tm.  2.  1 3  Ed.  1 .  St  1.  c.  45. 
no  ic'ire  facias  lay  at  common  law  upon  a  judgment  in  a  personal  action;  for  the  words  sioc 
alia  qucccunquc  irrotnlata,  in  the  statute  of  Westm.  2.  1.3  Ed.  1.  st.  1.  c.  45.  came  after  cofi- 
tractus  et  conventioncs^  an  1  therefore  could  not  be  construed  of  judgments,  but  that  the  law 
had  been  taken  to  be  otherwise,  and  therefore  he  must  submit,  (c)  Which  see  explained, 
2  Inst.  469,  470.  and  that  this  statute  gave  the  sci.  fa.  in  personal  actions.  Co.  Lit.  b.  290.  b. 
ISid.  351.    3  Co.  12.  4  Mod.  248.    3  Mod.  189.    2  Reeve*8  Hist.  1 90. 

But 


Mich.  7  W.  3. 
in  C.  B. 
Zouch  v. 
Thompson. 


2  Inst.  469. 


(6)  In  2  Salk. 

600.  pi.  8. 


(C)  In  'what  Cases  necessary,  (To  revive  Judgments.)  131 

But  in    real  actions,  or  upon  a  fine,  though  no  execution  was  2  Inst.  470. 

sued  within  a  year  after  the  judgment  given  or  fine  levied,  yet  («)  The  reason 

after  the  year  a  sci,fa,  lay  for  the  land,  ^c,  (a),  because  no  new  w^?y  it  lay  in 

original  lay  upon  the  judgment  or  fine.  this  case  was, 

real  action  one  could  have  no  other  advantage  of  his  judgment;  but  in  a  personal  action, 
debt  would  lie  on  the  judgment.     7  Mod.  64.  66. 

A  sci,  fa.  lay  as  well  in  mixed  as  real  actions,  and  upon  a  Salk.  258. 

judgment  in  an  assise.     So,   it  lay  upon  a  judgment  in  a  writ  of  2  Salk.  eoo. 

annuity.  2  Ld.  Raym. 

806. 

It  hath  been  adjudged,  that  if  there  be  judgment  in  ejectment,  Comb.  250. 

and  no  execution  sued  thereon  in  a  year  and  a  day,  an  habere  fa-  7  Mod.  64. ; 

cias  possessionem  cannot  be  sued  out  after  without  a  sci.  fa.    And  ^^  w^^Sid. 

Holt  C.  J.  said,  that  as  to   the  possession  of  the  land,  an  eject-  2  Keb!  307. 

ment  was  real,  and  the  only  remedy  a  termor  for  years  had,  and  Skin.  I6I, 

that  a  recovery  therein  bound  the  right  of  inheritance.  3  Lev.  100. 

Lutw.  1268. 

But,  though  after  a  year  and  a  day  there  can  be  no  execution  5  Qq  gg^ 

of  a  judgment  without  a  sci.  fa.,  yet,  if  the  plaintiff  hath   been  Moor,  566. 

delayed  by  a  writ  of  error,  he  may  take  out  execution  within  a  PJ-.772.  Cro. 

year  and  a  day  after  the  judgment  affirmed.  r  db'?-'? 

Palm.  448.  and  2  Inst.  471.,  where  it  is  said,  that  though  it  had  been  otherwise  holden, yet  com- 
mon experience  and  later  resolutions  are  so. 

And  therefore  it  hath  been  adjudged,  that  if  a  man  recovers  Roll.  Abr.  899. 
debt  or  damages  in  B.  R.,  and  after  within  the  year  the  defend-  Lan.  20.  Den- 
ant  brings  a  writ  of  error  in  the  Exchequer  Chamber,  where  the  "'*  ^•^.'"^^*'* 
first  judgment  is  affirmed  after  the  year  expired,  yet  the  recoverer  y  p 
may  have  execution  by  capias  or  fi.  fa,  within  the  year  after 
the  affirmance,  without  a  sci.  fa.,  for  the  affirmance  is  a  new 
judgment. 

So,  if  after  the  year  after  the  recovery  the  defendant  bring  a  Roll.  Abr. 

writ  of  error,  and  the  judgment  is  affirmed,  though  before  the  899.  ;f/nW<' 

writ  of  error  brought  the  recoverer  was  put  to  his  sci.  fa.,  yet  P^l™-  '*'*^- 

this  affirmance  is  a  new  judgment,  and  the  recoverer  may  have  ^  ^  ^* 
within  the  year  after  the  affirmance  a^.  fa.  or  capias  without  a 
tcire  facias. 

So,  if  he  be  nonsuit  in  the  writ  of  error,  or  if  the  writ  of  error  (jro.  Jac.  364. 

be  discontinued ;  for  though  in  these  cases  there  is  not  any  new  Roll.  Rep. 

judf^ment  civen,  yet  the  brinfjinff  of  the  writ  of  error  revives  the  jij'*-  ^^^'  ^ 

thould  scera  from  Rolle's  Report,  that  a  iclrc  facias  is  necessary  in  this  case.] 


l{  A.  recovers  against  D,  in  D,  It,  damages  and  costs,  and  Roll.  Abr. 
thereupon  hath  judgment  against  the  bail  after  a  sci.  fa. ^  &c. ;  and  899.    Trin. 
after  Ji,  and  the  bail  join  in  a  writ  of  error  upon  the  statute  in  garnJ'v'Hiii, 
the  Exchequer  Chamber,  and  after  the  year  and  day  jmss ;  in 
this  case,  notwithstiinding  this  writ  of  error,  the  court  of  B,  R, 
may  grant  execution  ;  for  this  is  a  void  writ  of  error,  and  as  if  no 
writ  of  error  had  been  brought,   and  therefore  it  shall  be  no 
continuance  of  the  first  judgment;   but  the  year  and  day  being 
past,  the  plaintiff  cannot  have  execution  without  a  sci.  fa.,  though 
Uie  year  passed  after  the  writ  brought. 
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^  ^^  U*  ^^  upon  a  jiulgment  there  be  a  cesset  execittio  for  a  year  after 

64^  2  Sail       *^^  judgment,  the  plaintiff  within  the  year  || after  the  cesset  excaUio 
600.  pi.  9.         ends  II  may  take  out  execution  without  a  scufa, 
2  Ld.  Raym.  806. 

2  Cromp.  102.       [But,  if  the  plaintiff  do  not  take  out  execution  within  a  year 

after  the  cesset  execidio  is  determined,  he  must  first  sue  out  a 
scire  facias^ 

3  Lev.  404.  But  it  hath  been  held,  that  where  execution  hath  been  taken 
1)1  4  ^'^          ^"^  ^^^^^  ^^  J^^^  ^"'^  ^^^"^  ^^  ^^  "°^  void,  but  voidable  only. 
Booth  V.  But,  though  it  seems  agreed,  that  the  execution  being  stayed  by 
Booth,  Salk.     the  act  of  the  defendant,  the  plaintifl'  may  after  the  year  and  day 
322.  1  Stra.      take  Q^t  execution  without  a  sci,  fa.^  yet  it  hath  been  held,  that 

f:?'*r-^' *  /-    if  the  execution  is  staid  by  injunction,  thouorh  by  the  act  of  the 
tit.  Injunciton.    ,   ,,      ,  ,  ♦.„    •'  i  •      ®i  p    r        i  i 

ante  vol.4.       delendant,  yet  the  court  will  not  take  notice  tnereor,  tor  tney  do 

not  take  notice  of  Chancery  injunctions  as  they  do  of  writs  of 
error.     [Besides,  it  might  be  no  breach  of  the  injunction  to  take 
out  execution  within  the  year,  and  continue  it  down  by  vicecomes 
no?i  misit  breve,  which  cannot  be  done  in  the  case  of  a  writ  of 
Michell  V.         error.     However,  it  should  seem  from  a  late  case,  that  the  stay- 
Cue,  2  Burr,     ing  of  the  execution  by  injunction  will  make  no  difference,  if  the 
T^^P  'Jp"^^^^^  court  are  satisfied  that  the  injunction  bill  was  filed  merely  for  the 
ii56%t'h^       purpose  of  delay;  for  the  rule  of  reviving  a  judgment  by  scire 
cJ.)l|  facias,  before  execution,  was  intended  to  prevent  a  surprise  upon 

the  defendant,  and  therefore  ought  not  to  be  taken  advantage  of 
by  one  who,  so  far  from  being  surprised  by  the  delay,  has  him- 
self been  the  cause  of  it. 
Hodson  V  ^^^^  plaintiff  had  recovered  judgment  in  the  Petty-hag  ,-  after 

Earl  of  War-    which  the  defendant  brought  a  bill,  and  had  stopped  the  plaintiff 
rington,  two  or  three  years  by  an  injunction.     It  was  moved,  that  the 

5  P.  Wms.  36.  plaintiff  at  law  might,  under  these  circumstances,  sue  out  execu- 
tion without  a  scire  facias,  and  not  suffer  by  the  act  of  the  court. 
Sedper  air.  —  I  cannot  alter  the  course  of  the  court,  but  must 
take  care  to  preserve  it ;  and  it  being  above  a  year  and  a  day 
after  the  judgment,  let  the  plaintiff'  sue  out  his  scire  facias.  But 
the  reporter  adds,  Qti,  whether  in  this  case  the  plaintiff  Hodson 
could  not  have  taken  out  execution,  and  continued  it  by  vicecomes 
noil  misit  hreve,  agreeably  to  wliat  was  said  by  the  court  of  B,  li, 
in  the  above  case  of  Booth  v.  Booth  P 
Symnson  v.  Judgment  of  Michaelmas  term  1731,  signed  Novcmho'  1 3.  fi.fa.. 

Gray,  Barnes,  bore  test  N(A)cmbcr  28.  in  Michaelmas  term  following.     The  de- 
J97.  fendant  moved  to  set  aside  the^.^a.  as  irregular,  the  judgment 

not  being  revived  by  sci.  fa.,  and  the  f.fa.  not  being  issued 
within  the  year.  The  plaintiff  insisted,  that  ihcfi.fa,  being  issued 
within  the  fourth  term  from  the  time  of  signing  judgment,  it  was 
regular,  and  produced  an  affidavit  that  execution  had  been  some 
time  stayed  by  an  injunction  out  of  Chancery.  I'he  court  held 
the  injunction  to  be  quite  out  of  the  case,  and  that  the  year  is 
to  be  computed  from  the  day  of  signing  the  judgment,  and  there- 
fore set  aside  the  fi.fa, 
Welden  v.  I^  ^  fi*f^'  o^'  chgil'  be  sued,  and  no  execution  be  had  thereon, 

Grey,i  Sid.  59.  there  may  be  another  fi.fa,  or  elegit  several  years  after  without  a 

scire 


} 
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scire  facias^  if  continuances  are  entered  from  the  first  Ji.  fa.  or 
elegit, 

II  Judgment  being  entered  on  a  bond  to  secure  the  quarterly  Scottv.Whal- 
payments  of  an  annuit}',  and  a  Jl.  fa.  having  issued  for  the  ar-  ley,  i  II.BIack. 
rears  of  the  last  half-year,  a  second  fi^fa.  may  be  taken  out  for  Powisv"powS 
the  next  quarter,  without  reviving  the  judgment  by  scire  facias.^    6  Moo.  51 7. 

So,  if  afi.  fa.  be  taken  out  within  the  year,  and  a  nulla  bona  y^j^^^  ^ 
returned,  :ind  continued  down  several  years,  a  capias  ad  satisfaci-  Hardress, 
endum  may  issue  without  a  scire  facias.     But  it  is  otherwise  (a),   i  Stra,  lOO. 
if  no  execution  be  returned  by  the  sheriff  to  warrant  the  entry  of  }^°^  ^' gi^'* 
continuances  upon  the  roll.  g'p  j,J  c  p. 

(a)  Blayer  v.  Baldwin,  2  Wils.  82.    Barnes,  213.  S.  C. 

The  defendant  obtained  a  supersedeas  for  want  of  a  declaration,   Martin  v. 
in  an  action  of  debt  on  a  judgment,  and  was  afterwards  taken  in  Ridge,  Barnes, 
execution  by  a  capias  ad  satisfaciendum  issued  after  a  year  and  a  ^^^• 
day  from  the  time  of  the  judgment,  without  any  sci.fa,  to  revive. 
Tiie  defendant  brought  his  action  for  false  imprisonment,  and 
the  plaintiff  justified  under  the  ca.  sa.     The  defendant  then  ap- 
plied to  set  aside  the  ca.  sa.,  and  it  appearing  that  a  capias  ad 
respondendum  only,  and  not  a  ca.  sa.,  had  issued  within  the  year, 
there  was  nothinfj  to  warrant  the  continuance  of  a  ca.  sa.  on  the 

o 

roll.    The  rule  was  therefore  made  absolute  to  set  aside  the  ca.  sa. 

A  scire  facias  seems  to  be  necessary  in  order  to  warrant  an  i  Term  R.  so. 
execution  upon  the  31  G.  2.  c.  28.  §  20.  or  lords'  act.] 

If  judgment  be  given  in  debt,  and  no  execution  sued  out  with-  Carth.  283. 
in  the  year,  yet  the  plaintiff  may  after  have  an  award  of  an  elegit  Seymour  v. 
on  the  roll  of  the  judgment  as  of  the  same  term  with  the  judg-  Greenvil, 
ment,  and  thence  continue  it  by  vicecomes  ?ion  misit  breve  ;  so  held   ^,^]!?^*J^?/* 
on  a  motion  to  set  aside  the  execution.     And  though  the  court  Conib.  232.' 
said,  that  an  elegit  ought  to  be  actually  taken  out  within  the  year,  s.  P.,  where  it 
yet,  being  informed  by  the  clerks  of  the  court,  that  it  had  been  the  was  said  by 
practice  for  many  years  to  make  such  entry,  <Jc  it  was  said  to  ^^'^Sam.Astry^ 
be  the  law  of  the  court,  and  they  ordered  the  execution  to  stand.  ji,|.  practice  ta 
award  an  elegit  on  the  roll,  because  attornies  think  they  can  have  no  execution  after ;  but  it 
was  said  by  the  court  to  be  a  mischievous  practice. 

(But  in  a  late  case  the  Court  of  King's  Bench   were  of  opi-  Putland  v. 

nion,  that  there  was  no  reason  to  distinguish  between  an  elegit  and   Putland, 

other  executions ;  and  therefore,  where  an  elegit  had  been  issued  J:^:  ^"J,  ^f°-  ^ 

ft.  -.1       .  •      y     •  •  •..  1        ..    Tidd's  Pract. 

alter  a  year  without  a  scire Jacias,  or  any  previous  writ  sued  out   j  j^^  ,gj|^  ^j  v 

widiin  the  year  to  warrant  it,  the  Court  set  it  aside  for  irregula-  2  Chitt.  R. 

rity,  although  the  award  of  an  elegit  had  been   entered  on  the  384.  S.C. 

roll  with  continuances  after  the  rule  was  moved  for.|| 

If  the  demandant  or  plaintiff  take  his  jirocess  of  execution  2  Inst.  471. 

witliin  the  year,  thougli  it  be  not  served  within  the  year,  yet,  if  ^«'  Lit-  290.; 

he  continue  the  same,  he  may  have  execution  at  any  time  afler  Ij*  l^J,^  7*7 

the  year.  78. 87.  .i  Leon. 

859.     4  Leon.  44.     Sid.  59.     Kcb.  159.     6  Mod.  288. 

If  the  plaintiff  delay  the  executing  of  a  writ  of  enquiry,  till  a  Ca«c»in  B.H. 

year  afler  the  interlocutory  judgment,  he  cannot  do  it  after  widi-  \^^^^'^  rmo'n! 

uutasff.  ^.  j|i2Mod.5o().i 

ud  qu.  whether  a  term's  notice  is  not  in  this  case  sufficient  ?    Sec  Tidd,  1154.  (8th  cd.)|| 

K3  In 
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9  SaJJc.  605.  In  Uie  case  of  Uie  king  there  need  not  be  any  sci.  fa,  after  the 

year  and  day. 
2  Salk.  598.  If  a  judgment  be  above  ten  years'  standing,  the  plaintiff  cannot 

pi.  5.  Hardisty  gyg  ^  sci,  fa,  without  a  motion  in  court  («);  if  under  ten,  but 
IK/i)  ln"the  above  seven,  he  cannot  have  a  sci.  fa.  without  a  motion  at  side- 
K.  B.  if  the  bar.  Note — If  after  such  motion,  and  judgment  revived  by  sci, 
judgment  be  fa.,  the  defendant  dies  before  execution,  the  phiintilF  must  sue  a 
above  ten  and  ^^^^  ^^j  y^  j^^^  j^j^y  have  it  without  motion,  for  the  iudj]jment 
under  fifteen  •      i  u  r 

years  old.  the    ^as  revived  before. 

rule  is  absolute  in  the  first  instance,  on  an  affidavit  of  the  debt  being  due,  &c.,  and  may 
be  drawn  up  on  motion  paper  signed  by  counsel :  if  it  be  al)Ove  fifteen  years  old,  there  must 
be  a  rule  to  shew  cause.  Tidd's  Prac.  1157. — In  the  C.  B.,  where  the  judgment  is  more  than 
ten  years  old,  the  court  must  be  moved  in  term  time  for  leave  to  issue  a  sci.  fa.,  and  will  order 
that  no  execution  be  taken  out  thereon  without  a  return  oisci.feciy  or  an  alfidavit  of  personal 
notice  to  the  defendant.  2  Black,  li.  1140.- — Iherefore,  where  a  writ  of  scire  fa.  was  issued 
more  than  ten  years  after  judgment,  on  a  motion  paper  signed  by  a  serjeant  in  vacation,  and 
the  defendant  had  no  personal  notice  of  the  proceeding,  the  court  set  aside  the  judgment 
signed  thereon  for  irregularity,  1  Bro.  &  B.  581. ;  and  if  the  judgment  be  above  twenty  years 
old,  there  must  bef  a  rule  to  shew  cause,  2  Sci.  p.  286.  Tidd*s  Prac.  1 157.  (8th  ed.)  and  cases 
there  cited.jj 

Roll.  Abr.  900.  After  a  judgment,  if  the  plaintiff  within  the  year  sues  a  sci,  fa., 
Trin.  isCar.i.  he  cannot  after  have  a  capias  within  the  year  till  he  hath  a  new 
Pbilf "*  ^'        judgnient  in  the  sci,  fa, 

2.  Of  the  Sci.  Fa.  on  Recognizances  a?id  Statutes, 

Lit.  Rep.  89.  Recognizances  and  statutes  are  considered  as  judgments,  being 
obligations  solemnly  acknowledged,  and  entered  of  record,  and 
(A)  That  a  the  sci.  fa,  on  those  is  the  judicial  writ,  and  (b)  the  proper  re- 
capuu  lies  not  medy  the  conusee  hath.  But  herein  we  must  distinguish  (c)  be- 
BroVn*^  tween  recognizances  at  common  law  and  statutes  merchant,  Src, ; 
(c)  Co.' Lit.  ^or  upon  the  former,  if  the  conusee  did  not  take  out  execution 
291.  2  Inst,  within  a  year  after  the  day  of  payment  assigned  in  the  recogni- 
469.  F.N.B.  zance,  he  was  obliged  to  commence  the  suit  again  by  original ; 
Recog.  37.  ^^^  ^^^  presuming  the  debt  might  have  been  paid,  if  he  did  not 
sue  execution  within  the  year  after  the  money  became  payable. 
Il'ch.  45.J1  But  this  law  is  altered  by  Westm.  2.   13  Ed.  1.  st.  1.  c.  49.*  by 

which  the  conusee  hath  a  sci,  fa.  given  him  to  revive  the  judgment 
and  put  it  in  execution,  if  the  conusor  cannot  stop  it  by  pleading 
such  matters  as  the  law  judges  sufficient  for  that  end,  such  as  a 
release,  4*^^.  But  the  conusee  of  a  statute  merchant,  Si-c,  may  at 
any  time  sue  execution  on  them  without  the  delay  or  charge  of  a 
sci,  fa, 
2  In«t.  395.  Also,  as  to  recognizances  at  common  law,  and  statutes  and  re- 

ii^'  iS^°  h  cognizances  introduced  by  statute  law,  we  nmst  further  distin- 
u^43  50  guJsh,  that  if  on  the  first  the  conusee  dies  before  the  execution 
sued,  his  executor  shall  not  sue  it,  even  within  the  year,  without 
bringing  a  sci,  fa,  against  the  conusor.  The  reason  is,  because 
the  law  presumes  tiie  debt  might  have  been  paid  to  the  testator, 
and  therefore  will  not  suffer  tlie  debtor  to  be  molested,  unless  it 
appear  that  he  hath  omitted  to  perform  the  judgment.  And  this 
is  to  be  done  by  sci,  fa.  brought  by  the  executor,  for  the  alter- 
ation of  the  person  altereth  the  process  at  common  law.  But 
this  tending  to  delay,  the  567.  fa.  is  taken  away  in  statutes  and 
recognizances  by  statute  law,  by  the  several  acts  of  parliament 

which 
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which  introduce  them ;  and  therefore  upon  the  death  of  the  conusee 
of  a  statute-merchant,  ^t.  his  executors  may  come  into  Chancery, 
and  upon  their  producing  the  testament  and  the  statute,  shall 
have  execution  without  a  sci.fa,  as  the  testator  himself  might. 

If  a  man  be  bound  in  a  recognizance  to  the  king,  upon  condi-  4  inst,  igi. 
tion  to   be  of  good   behaviour,   Sfc.  he  cannot  he  indicted  for  Roll.  Abr. 900. 
{a)  breach  of  the  good  behaviour,  by  which  he  forfeits  his  re-  (^)  ^yh;lt  shall 
cogniziuice,  without  a  sci.fa, ;  for  if  a  sci.fa,  had  been  brought,  [j^p^'"^^  '^,-. 
he  might  have  pleaded  some  matter  in  discharge  thereof.  Cro.  Car. 498, 
And  how  to  be  assigned,  vide  5  Bulst.  220.  Cro.  Jac.  412.  Stil.  5G9. 

If  a  man  acknowledge  a  recognizance  to  be  paid  at  a  day  21E.5.22.  b. 

within  the  year  after  the  date  of  the  recognizance,  in  this  case  he  Roll.  Abr.  899. 

may  have  execution  hy  fi.  fa,  or  elegit  within  the  year  after  the  ^9^- 

ihiy  of  payment,  tliough  tlie  year  be  past  from  the  date  of  the  "       '   "  ' 


If  A.  enters  into  a  recognizance  or  statute,  SfC.  to  B.,  and  the  2  Roll.  Abr. 
sum  is  made  payable  at  three  several  days,  as  20/.  at  each  day,  ^^^-  ^^'  ^*'* 
the  whole  debt  being  60/.,  when  the  first  day  of  payment  is  595' 471. 
elapsed,  the  conusee  may  have  execution  for  20/.  immediately,  5  Co.  81. 
and  so  for  the  rest  as  it  becomes  due,  without  waiting  for  the  last 
day  of  payment,  as  he  must  have  done  if  the  debt  had  been  due 
by  bond.     And  this  holds  as  well  on  recognizances  at  common 
law  as  upon  statutes.     And  the  reason  is,  because  these  are  in 
nature  of  three  several  judgments. 

If  a  man  recovers  an  annuity,  he  shall  have  execution  for  every  Roll.  Abr.  900. 
time  that  occurs  after  by  f.  fa,  or  elegit  within  the  year  after  the  2  Inst.  471. 
lime  incurred,  though  the  year  be  past  from  the  judgment,  but  ^"ll'-sss. 
wot  after  the  year  without  a  set,  fa.  2  Ld.  Rajm.. 

80^.     2Salk.600.|)l.  9. 

If  two  acknowledge  a  recognizance  of  100/.  quilibet  eorum  in  2  Inst.  395. 
s'jlido,  that  is,  jointly  and  severally,  the  conusee  may  sue  several 
sci.fa.  against  the  conusors  upon  this  recognizance. 

80,  if  y^.,  /?.,  and  C.  bind  themselves  jointly  and  severally  in  a  2R6ll.Abr. 
statute,  the  conusee  may  have  execution  against  one  of  them  "^^s. 
alone,  or  against  all  together;  but  he  cannot  have  execution  against 
two  only,  tor  the  execution  must  pursue  the  statute  which  is  joint 
or  several,  but  execution  against  two  is  neither  one  nor  the  other. 

By  the  statute  S2  H.  8.  c.  5.  it  is  enacted,  That  if  lands  de-  Co.  Lit.  290. 
livcrcd  in  execution  on  just  cause  be  recovered  from  the  tenant  2  Inst.  678. 
by  execution  before  he  hath  received  his  whole  debt,  the  conusee  ^  ^^»-  '»7. 
(and,  by  a  favourable  construction  of  the  statute,  his  executors) 
may  have  a  sci.fa.  out  of  that  court  where  the  execution  is  first 
awarded,  or  out  of  any  court  where  the  record  shall  be  moved  by 
writ  of  error  and  aflirmed.     But  this  statute  is  to  be  construed 
under  tliese  restrictions,  that  where  the  conusee  hath  remedy  for 
part  of  his  debt  in  prtcsenti,  or  fvluro  for  the  whole  or  for  part, 
there  he  can  have  no  aid  or  benefit  of  this  statute. 

Herein  likewise  we  may  consider,  that  a  sci.fa.  ad  rchabcndnm  2  Roll.  Abr. 
tcrram  lies  for  avoiding  executions  on  these  statutes,  which  differs  '•s^*- 
from  tlie  writ  of  audita  querela,  for  that  avoi^ls  an  execution  un- 
juilly  obtained  at  first ;  but  tlie  sci.fa.  allows  the  execution  just 
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at  first,  but  shews  that  the  end  for  which  it  was  granted  being 
obtained  it  ought  of  consequence  to  cease. 
4  Co.  67.  And  therefore  if  the  conusor,  after  his  land  is  extended,  tenders 

Inst.  598.  the  money  to  the  conusee,  who  refuses  it,  or  if  the  debt,  with 
all  costs  and  damages  which  the  statute  de  mercatoribiis  allows, 
be  satisfied  from  any  casual  })rofit  arising  from  the  land,  in  these 
cases  the  conusor  is  put  to  his  sci.Ja.^  and  cannot  enter.  But  in 
case  of  an  elegit  on  a  recognizance  at  common  law,  when  the 
conusee  is  answered  his  debt  by  the  perception  of  the  certain 
and  usual  profits  of  the  land,  the  debtor  may  enter,  and  is  not  put 
to  his  sci.Jfa,  Yet  in  this  case,  if  the  creditor  be  satisfied  by  an 
accidental  perquisite,  there  the  debtor  cannot  enter,  but  must 
have  a  scLfa.  ad  rchahendam  tcrram.  And  the  reason  of  these 
distinctions  is,  because  in  the  first  case  the  execution  issues 
according  to  the  direction  of  the  statute,  not  only  till  the  principal 
debt  be  levied,  but  all  costs  and  damages  arising  by  reason 
thereof;  and  therefore,  since  the  damages  are  not  ascertained, 
the  record  will  always  oppose  an  entry,  which  is  but  an  act  in 
pais,  and  cannot  be  turned  into  a  defeasance  of  a  matter  of  record 
till  such  damages  are  settled  on  record  in  the  sci.fa.  But  in 
the  second  case,  when  the  debt  is  certain,  and  the  value  of  the 
land  ascertained  in  the  extent,  there,  when  such  debt  is  paid  by 
perception  of  such  settled  profits,  there  is  no  act  on  record  to 
oppose  an  entry,  and  therefore  an  entry  is  lawful.  But,  where 
the  satisfaction  arises  from  accidental  profits  which  do  not  appear 
in  the  extent,  this  then  is  still  matter  of  record  in  opposition  to 
the  entr}',  since  such  accidental  profits  do  not  a})pear  in  the 
valuation  of  the  land  settled  by  the  extent  on  record. 
4  Co.  67.  So,  if  lands  be  extended  on  a  statute,  and  the  time  of  the 

2  Roll.  Abr.       extent  expired,  the  conusor  is  put  to  his  sci,  fa.,  because  the 
^^'^'  conusee  may  have  cause  to  hold  the  land  longer  than  the  time  of 

extent,  for  ne  may  retain  it  till  he  has  received  his  costs  of  suit 
and  reasonable  expenses, 
2  Roll,  Abr.  But  no  sci.  fa,  lies  upon  a  general  averment  that  the  conusee 

'*S2.  has  levied  the  debt  before  the  time  of  the  extent  expired,  because 

this  may  happen  by  the  conusee's  industry  in  improving  the  land, 
which  the  debtor  can  take  no  advantage  of.  So,  if  the  land  taken 
in  execution  be  really  worth  20/.  per  annum,  but  it  is  extended 
only  at  10/.,  though  by  this  computation  it  is  evident  the  conusee 
might  levy  the  debt  before  the  time  of  the  extent  is  ended,  yet  the 
conusor,  upon  an  averment  that  the  debt  is  levied,  shall  have  no 
sci.  fa.,  because  that  would  be  contrary  to  the  record,  and  the 
court  is  to  judge  of  the  value  according  to  the  extent;  by  which 
it  appears  that  the  debt  is  not  levied.  But,  if  the  conusee  has^ 
levied  part  by  cutting  wood,  and  has  received  the  residue,  a» 
appears  by  an  acquittance,  in  this  case  he  shall  have  a  sci.  fa. 
The  reason  is,  because  the  end  of  the  extent  being  only  to  satisfy 
the  conusee  his  reasonable  demands,  whenever  it  appears  to  the 
court  that  they  are  answered,  wliether  it  be  by  the  perception  of 
the  profits  or  otherwise,  they  grant  a  sci.  fa.  to  avoid  the  extent. 
2  Roll,  Abr.  If  the  conusee  has  levied  part  of  the  debt  according  to  the 

^^^'  extent,  the  conusor,  upon  tender  of  the  residue  in  court,  shall 

have 
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have  a  sci.fa,  to  recover  tlie  lands  within  the  time  of  the  extent ; 
for  here  it  appears  on  record  how  much  was  due  at  first,  how 
much  was  paid,  and  what  remains  due  and  in  arrear.  But,  if 
the  conusor  had  tendered  the  remainder  of  the  debt  out  of  court, 
or,  if  in  court,  he  had  onl}'  offered  to  come  to  an  agreement  with 
the  conusee,  in  neither  of  these  cases  shall  the  sci.fa,  be  granted, 
because  it  does  not  appear  on  record  that  the  debt  is  paid. 

The  grantee  of  a  reversion  may  bring  a  scLfa,  against  him  who  Dyer,  i.  pi.  6, 
hath  execution  of  the  lands  on  a  statute-merchant,  on  alleging 
that  he  hath  satisfaction  by  some  casual  profits,  though  he  was 
not  party  or  privy. 

[Scire  facias  in  the  petty-bag  will  lie  on  a  bond  given  to  the  Rex  v.  Brad^ 
late   king,  his  cxcaUors  and  admiiiistratoi's,  as  within  32  H.  8.  ford,  sLd. 
c.  39.]  II  Although  it  was  contended  that,  according  to  these  words,  ^^>'"^'  ^^^'^' 
it  was  payable  to  him  in  his  natural  capacity.  U 

3.  Oft/ie  Scire  Facia$  on  Letters  Patent. 

The  writ  of  sci.fa.  to  repeal  letters  patent  lieth  in  three  cases  :  4  Inst.  88. 
1st,  When  the  king  by  his  letters  patent  doth  grant  by  several 
letters  patent  one  and  the  self-same  thing  to  several  persons,  the 
first  patentee  shall  have  a  sci,  fa,  to  repeal  the  second :  2dly, 
W'hen  the  king  doth  grant  a  thing  upon  a  false  suggestion,  he 
p'cvrogativa  regis  may  by  sci,  fa,  repeal  his  own  grant:  3dly, 
When  the  king  doth  grant  any  thing  which  by  law  he  cannot 
grant,  he  jure  regis,  and  for  the  advancement  of  justice  and  right, 
may  have  a  sci,  fa.  to  repeal  his  own  letters  patent;  and  the 
judgment  in  all  these  cases  is.  Quod  jna^dictce  litercc patentcs  dicti 
domini  regis  revoceiitur,  canccUentur,  evacnentur,  adiudlcntur,  et 
vacucc  et  invalidcs  pro  nullo  penitus  habeantur  et  tencantur,  ac  ctiam 
quod  irrotulamenium  eorundem  cancelletur,  cassetur  et  adnihiletur. 

Where  a  patent  is  granted  to  the  prejudice  of  the  subject,  the  2  Vent.  344. 
king  of  right  is  to  permit  him  upon  his  petition  to  use  his  name  The  King  v. 
for  the  repeal  of  it  in  sci,  fa,  at  the  king's  suit ;  and  to  prevent  ^''"  p'^^er 
multiplicity  of  actions:  for  such  actions  will  lie  notwithstanding  3Lev%20 
such  void  patent:  as,  where  the  king  grants  a  patent  for  holding  221.  S.C.^ 
a  fair  or  a  market  without  a  writ  of  ad  quod  damnum,  or  where  c  Mod.  229. 
such  writ  hath  been  deceitfully  executed,  in  such  case  a  sci,fa,  ^'  **• 
lies  to  repeiil  the  patent. 

And  though  in  the  above  case  it  was  urged  that  a  sci.fa,  did  ^^^^  221 
not  lie  to  repeal  such  patents,  because  there  is  (a)  another  remedy  (a)  For  thii 
by  the  common  law,  i,  c.  by  assise  of  nuisance,  quod permittatf  &c.  vide  Dyer,  197. 
where  the  matter  shall  be  tried  by  a  jury  and  several  judges,  and   ^If^'J**.*     , 
not  bv  one  judge  only,  as  it  is  in  (<5>)  Chancery ;  yet  it  was  re-  case.  (AnTis* 
solved,  that  the  king  has  an  undoubted  right  to  repeal  a  patent  the  highest 
wherein  he  is  deceived,  or  his  subjects  prejudiced,  and  that  by  point  of  the 
gf-t\  4q^  Lord  (-hanccl- 

'*'    *  lor's  jiiri»dic- 

lion  to  cancel  the  king's  letters  patent  under  the  great  deal.  4  Inst.  88.  v\dc  title  Jurisdiction  o{  the 
Court  nf  Chanrrrv,  ante,  vol.  2.  [This  proceeding  in  n  scire  facias  to  repeal  letters  patent  is  in 
a  particular  manner  derived  from  the  great  seal ;  for  the  very  end  of  the  suit  is,  and  so  is  the 
judcnunt,  that  they  be  recalled  into  the  same  place  whence  they  went  forth  under  the  great 
sca\,  th;«t  they  may  l)c  cancelled,  that  is,  that  the  great  seal  may  be  taken  off.  In  the  case  of  the 
Mayor  and  Burgesses  of  Liverpool  agjiinst  the  Chancellor  of  the  County  Pidatine  of  Lancaster, 
m  B.R.  Trio.  13.  Aun.  there  was  a  scire  facias  to  repeal  a  charter  granted  to  that  coqioration 

under 
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under  Uic  great  ;>eal  of  the  county  palatine.  To  this  suit  a  prohibition  was  moved  for,  for  want 
of  jtirisdiction  in  the  court.  Bur  it  was  resolved,  that  that  court  had  jurisdiction  of  tiie  cause, 
and,  amongst  other  reai^ons  which  were  given  for  that  judjiuient,  it  was  declared,  that  tills  au- 
thority w:is  incident  to  the  seal  of  the  county  palatine:  that  the  coniphiint  of  tlie  writ  being, 
that  the  ChanceMor  had  wrongfully  put  the  seal  to  it,  it  was  prujier  to  be  examined  in  that 
court  where  the  seal  was  kept.     See  Mr.  Yorke's  argument  in  1  Str.  151.] 

3  Lev.  523.  It  was  likewise  objected  in  the  above  case,  that  there  ought  to 

have  been  an  office  found  before  the  sci.Ja,  issued,  for  that  a 
sci.fo,  is  a  judicial  writ,  and  ought  to  be  founded  on  a  record;  to 
which  it  was  answered  and  resolved,  that  true  it  is  a  sci.  fa. 
ought  to  be  founded  on  a  record ;  and  so  it  is  here,  for  the  patent 
is  a  record  in  Chancery  upon  which  this  sci.  fa.  issued,  and  it  is 
a  sufficient  record  whereon  to  found  it.  But  where  the  sci.  fa. 
is  brought  for  the  forfeiture  of  a  patent  or  other  thing  in  another 
court,  there  ought  to  be  found  an  office  in  such  other  court  be- 
fore tlie  sci.  fa.  issues,  except  the  forfeiture  appears  of  record  in 
the  same  court  whereupon  to  found  the  sci.  fa.     And  where  the 

(a)  9  Co.  9G.  office  is  found,  the  king  shall  seize  {a)  presentl}^  upon  the  office 
found  :  but  where  the  office  is  founded  upon  the  office  itself,  as 
here,  the  king  cannot  seize  until  the  forfeiture,  or  other  defect  oi' 
the  patent,  be  tried  upon  the  sci.  fa, 

4.  Scire  Facias  by  a?id  against  Executors  and  Administrators. 

2  Inst.  471.  One  that  is  no  party  to  the  record,  recognizance,  fine,  or  judg- 

Godb.  83.    ^    nient,  as  the  heir,  executor,  or  administrator,  though  they  be 

«"■  •      •     •»•  privy,  and  it  be  within  the  year,  shall  have  no  writ  of  execution, 

but  a  sci.  fa.  to  enable  themselves  to  the  suit.       And  so  of  the 

tenant  or  defendant,  for  the  alteration  of  the  person  altereth  the 

process.     Otherwise,  in  the  case  of  a  statute-staple  or  merchant, 

because  the  process  is  given  by  other  acts  of  parliament. 

7  Mod.  68.  But,  if  there  be  two  plaintiffii  in  a  personal  action,  and  one  of 

per  //o//,  who  them  die,  that  shall  not  put  the  other  to  a  sci.  fa.     So  (r/),  if  one 

said  that  it        ^f  [|,g  defendants  die,  because  the  same  party  still  remains  on 

had  been  so  i  t^       j 

lately  adjudg.    ^^cord. 

ed;  for  this  vide  Moor,  3G7.  pi.  503.     Noy,  150.     Carter,  112.   122.  180.  193.     (c/)  5  Mod. 

339.  S.  P.     Resolved,  if  a  suggestion  of  his  death  be  made  on  the  record,  but  not  otherwise, 

because  then  it  would  not  be  agreeable  to  the  record.     Salk.  319.  pi.  3.     Ld.  Kaym.  244. 

Comb.  441.     5  Mod.  38.     Carth.  404.     6  Mod.  108.  e/ vu/tr  stat.  8  &  9  W.  3.  c.  11.  §  7. 

Fort  V.  Oliver,  ||And  where  the  cause  of  action  is  joint,  and  the  plaintiff  pro- 
1  Maul.  &  ceeds  to  outlawry  against  one  defendant,  and  obtains  interlocutory 
S.  217.  judgment  against  the  other,  who  afterwards  dies,  the  plaintiff  can- 

not proceed  by  scire  facias  ,i\f^i\n\iii  his  administrator;  for  the 
action  remains  joint  notwithstanding  the  outlawry,  and  conse- 
quently survives  against  the  outlaw.  || 
Mod.  188.  If  there  be  judgment  against  A.^  and  thereupon  w  f.  fa.  be 

Farrcr  v.  sued  out,  but  before  execution  A.  die  intestate,  there  needs  no 

Brooks;  clmde  ^^y^  j^^  ^^  renew  this  judgment,  but  execution  of  the  goods  may 
be  made  in  the  hands  of  the  administrator ;  for,  as  the  party 
himself  could  not  liave  made  any  defence  to  the  writ  of  execution 
there  is  no  reason  that  his  representative  should  be  in  a  better, 
condition. 
Cro.  Jac.  4.  It  was  formerly  held,  that  if  an  administrator,  having  obtained 

Yalev.Gough,  j ^^] rrmt^nt  against  a  creditor  of  the  intestate's,  died,  the  adminis- 
adjudgcdby      J     o  fo  ^^^^^^ 
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trator  de  bofiis  7io?i  could  not  have  a  sci.  fa.  on  this  judgment  for  three  judges 
want  of  a  privity,  but  must  begin  anew.  v^^"*^^?"!*^ 

but  for  this  vide  Cro.  Car.  167.  Latch,  40.  Palm.  443.  5  Co.  9.  And.  23.  Moor,  40. 
sSaund.  149.     Sid.  29.     2  Sid.  122. 

But  now  by  the   1 7  Car.  2.  c.  8.  it  is  enacted,  "  That  where  f^\  j^  j^„j,^ 

"  any   {a)  judgment  after  verdict  shall  be  had,   by  or  in  the  pear  that  it 

'*  name  of  any  executor  or  administrator,  in  such  case  an  admi-  was  after  vcr- 

"  nistrator  de  botiis  non  may  sue  forth  a  sci,  fa,  and  take  execu-  "»^'> 'O'"  a j^Jg- 
..     .  I   •     1  ^  >»  ment  by  de- 

"  tion  upon  such  judgment.  fo„lt  i/^^^ 

within  the  equity  of  this  statute.  Salk.  322.  pi.  10.  2  Ld.  Raym.  1072.  G  Mod.  290.  11  Mod. 
34.  pi.  G.  |l4  Taunt.  884.||  If  an  administrator  obtains  a  decree,  but  dies  before  enrolment,  the 
administrator  dc  bonis  non  may  revive  this  decree  within  the  equity  of  this  statute.    2  Vern.  237, 

If  an  administrator  durante  minoiitate  brings  an  action  and  Roll.Abr.S88. 

recovers,  and  then  his  time  determines,  the  executor  may  have  ^^^'  ^"'":  --''• 
.    y.  ^1     ^  .     ,  ^  '  -^  2  Brownl.  85. 

a  SCI.  fa,  upon  that  judgment.  q^^^  iq^^ 

Lev.  ^si.    Keb.  750. 

So,  if  such  an  administrator  obtains  judgment,  he  may  bring  a  2  Lev.  37. 
sci,  fa.  against  the  bail,  and  they  cannot  object  that  the  infant  is  Enbrin  v. 
of  full  age,  for  the  recognizance  being  to  the  administrator  him-  Mompesson. 
self  by  name,  though  he  be  administrator  durante  minori  cctate 
taiitum,  yet  he  may  have  a  sci,  fa,  against  the  bail. 

[An  administrator  dura?ite  minoritate  obtained    a  decree  to  Coke  r. 
account :  the  infant  married,  and  a  new  administration  during  her  Hodges, 
minority  was  granted  to  her  husband.     It  was  objected,  that  such  ^  Vern.  25. 
an  administrator  cannot  at  law  take  execution  on  a  judgment  ob- 
tained by  the  former  administrator.     But  it  was  ordered  that  the 
defendant  should  answer,  and  that  matter  be  saved  to  him  at  the 
hearing  of  the  cause. 

A  judgment  on  a  warrant  of  attorney  entered  in  the  vacation  Sec  the  cases 

against  a  defendant  who  died  in  the  preceding  term  is  good,  and  of  Heapy  v. 

execution  tested  on  a  day  prior  to  the  death  of  the  defendant  may     In"*'  „ 

,  I        »  •*        t'  I  •„  '     .     ^    \  1  .      •        GrcrmR.368. 

be  sued  out  upon  it.     ckcus,  where  it  is  tested  on  a  day  posterior  Wnlker  v. 

to  the  defendant's  death,  for  in  that  case  the  judgment  must  be  Drawater, 
revived  against  his  representative  by  scire  facias.^  Anstr.  gbo. 

Bramicr  v. 
Langmead,  7  Term  R.  20.     yWaghom  v.  Langmead,  I  Bos.  &  Pul.  571.    7  East,  298^1 

II Hy  a  subsequent  statute  (I))  it  is  enacted,  that  "  in  all  actions  (A)  8&9W.5. 
"  to  be  commenced  in  any  court  of  record,  if  the  plaintiff  or  de-  c-  *^-  §6- 
"  fendant  happen   to  die,  after  interlocutory  and   before  final 
"  judgment,  the  action  shall  not  abate  by  reason  thereof,  f  such 
"  action  might  have  been  originallij  jnosccutcd  or  maintained  by  w 
"  against  the   cxecutois  or  administrators  of  the  party  dying  ; 
"  but  the  plaintiff,  or,  if  he  be  dead  after  such  interlocutory 
"  judgment,  his  executors  or  administrators,  shall  and  may  have 
"  a  scire  facias  against  the  defendant,  if  living  afler  such  inter- 
"  loculory  judgment,  or  if  he  died  after,   then  against  his  exe- 
"  ciilors  or  administrators,  to  shew  cause  why  damages  in  such 
**  action  should  not  be  assessed  and  recovered  by  him  or  them,  (c)  (r)  Sec  Tidd, 
**  And  if  such  defendant,  his  executors  and  atlministrators,  shall  ii69.,and  Ap- 
'*  appear  at  the  return  of  such  writ,  and  not  shew  or  allege  any  I^"^-^'*-  '*3. 
**  matter  sufficient  to  arrest  the  linal  judgment,  or  l)eing  returned  ^  ^^'*    ^' 
**  warned,  or  U|K)n  two  writa  of  scire  facias^  it  be  returned  that 

»*  the 
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"  die  defendant,  his  executors  or  administrators,  had  nothing 
"  whereby  to  be  sunnnoned,  or  could  not  be  found  in  the  county, 
"  shall  make  default,  that  thereupon  a  writ  of  en(|uiry  of  damages 
"  shall  be  awarded;  which  l)eing  executed  and  returned,  judg- 
"  ment  final  sliall  be  given  for  the  said  plaintiff,  his  executors  or 
"  administrators,  prosecuting  such  writ  or  writs  o{  scire  facias 
"  against  such  defendant,  his  executors  or  administrators,  re- 
(«)jji29.  "  spectively."(fl)|| 

5.  By  and  against  Heirs  and  Tertenants, 

2  Inst,  469.  I^  ^  clearly  agreed,  that  in  all  real  actions  a  sci.fa,  lay  at  the 

3  Co.  12.  common  law,  and,  consequently,  that  an  heir  may  by  such  writ 
2  Salk.  600.  revive  and  enforce  the  execution  of  a  judgment  obtained  by  his 
Li.Raym.806.  ""cestor. 

Salk.  258.  pi.  11.     7  Mod.  50.  64.     4  Mod.  248. 

19E.  4,5.  b.  Also  it  is  held,  that  if  the  demandant  in  a  writ  of  cousenage, 

43  E.  3.  2.         or  other  [b)  real  action,  in  which  land  and  damages  are  recovered. 
Roil.  Abr.  889.  j^as  judgment,  and  dies,  the  heir  shall  take  out  execution  as  to 
recovery  in       ^^^^  land,  and  the  executor  as  to  the  damages, 
waste,  the  heir  shall  have  execution  of  the  land,  and  the  executor  of  damages.     43  E.  3.  2. 

1  Roll.  Abr.  889. 

Dyer,  81.  And  as  a  sci,fa.  lies  for  the  heir,  so  it  lies  against  [c)  him  on 

Co.  Lit.  103.  a  judgment  obtained  against  his  ancestor.  But  this  is  to  be  un- 
1^\K  '  h  Jerstood  where  lands  in  fee-simple  descended  to  the  heir,  for  it 
heir  of 'an  would  be  unreasonable  to  subject  the  heir  to  the  payment  of  his 
heir.  Cro.  Jac  ancestor's  debts  any  furdier  than  the  value  of  the  assets  descended. 
186.  Also,   if  the  heir  be  within  age,  he  is  not  liable  to  execution 

during  his  minority,  but  in  such  case  the  parol  must  demur. 
Sid.  54.  And  though  an  heir  only,  who  hath  lands  in  fee-simple  de- 

liayni.  19.  scended,  is  bound,  yet,  if  A,  be  tenant  for  life,  remainder  to  B. 
his  son  in  tail,  and  A.  enter  into  a  recognizance  and  die,  C.  bring 
a  sci.fa.  and  B.  be  returned  heir  and  tertenant,  and  warned,  but 
make  default,  he  can  have  no  audita  querela  to  avoid  this  execu- 
tion, because  he  had  a  day  given  in  court  to  set  aside  the  recog- 
nizance, and  it  was  his  folly  not  to  appear  when  warned. 
Vem.  143.  If  there  be  a  sequestration   for  a  j)ersonal  duty  against  the 

2  Vern.  57.  ancestor  where  the  heir  is  not  bound,  and  the  defendant  die, 
3*L^^  -??        there  is  an  end  of  the  sequestration;  and  it  cannot  be  revived 

against  the  heir,  because  neither  the  heir  nor  the  lands  are  bound 
by  such  decree.  But,  if  the  decree  was  upon  a  covenant  that 
bound  the  heir,  and  the  defendant  died,  such  decree  might  be 
revived  by  siibpama  sci.fa.  against  the  heir,  to  shew  cause  against 

[i  Ves.  184,       t|,g  decree,  if  the  decree  be  enrolled  of  record,  or  if  not,  by  bill 

*J  of   revivor ;  and    when    revived   against  the  heir  and  executor 

(which  is  the  usual  and  regular  way),  the  sequestration  also  will 

be  revived  on  motion,  if,  upon  coming  into  court,  cause  is  not 

shewn  why  the  decree  should  not  be  revived. 

Carth.  107.  Where  a  judgment  is  had  against  one  who  dies  before  execu- 

tion, a  sci.fa.  will  not  lie  against  his  heir  and  tertenants  until  a 
iiihil  is  returned  against  his  executor. 

It 
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It  is  laid  down  as  a  general  rule,  that  in  all  cases  where  the  {a)  And.  lei. 
inheritance  or  freehold  is  affected,  the  tenant  of  the  freehold  is  to  («)  On  a  mo- 
be  made  a  party.  ^'''"  to  reverse 

^       •'  an  outlawry 

in  treason  it  was  objected,  that  there  ought  to  be  a*ci./a.  to  the  Lords  mediate  and  immediate 
before  the  outlawry  shall  be  reversed;  but  held  not  to  be  necessary,  the  forfeiture  in  treason 
belonging  to  the  king,  and  not  to  them.     4  Mod.  oQQ, 

Hence  it  hath  become  a  settled  point,  not  to  reverse  a  fine  Salk.ssgpU 
without  a  sci,Ja.  returned  against  the  tertenants ;  for  the  conu-  2  Salk.  593. 
sees  are  but  nominal  persons,  and  the  tertenants  ought  not  to  be  p'-  2. 
put  out  of  possession  without  warning  to  defend  themselves,  for  ^o'"^-  ^^8« 
they  may  have  a  release  to  plead,  or  some  other  defence  to  make.  Co?Ent.  253 

Cro.  Eliz.  474.  759.     Bridgm.  69.     Moor,  524. 

So,  upon  a  writ  of  error  to  reverse  a  common  recovery,  it  was  Carth.  111. 
said  by  Holt  C.  J.,  that  though  the  granting  a  5a. ya.  in  such  cases  ^  Mod.  119. 
against  the  tertenants  is  discretionary,  and  not  stricti  juris,  yet,   '^J^'"*  ^1^' 
that  it  being  the  constant  course  of  the  court  to  grant  it,  he  was   Pembroke's  ° 
of  opinion  not  to  depart  from  that  which  had  been  the  usual   case. 
course  of  the  court,  and  therefore  awarded  a  sci.  fa,  though  the 
case  was  of  a  hard  nature,  and  attended  with  extraordinary  cir- 
cumstances. 

Regularly,  the  sci.fa,  is  to  be  awarded  to  the  {h)  heir  and  ter-  27 h  c  {"S 
tenants ;  and  it  seems  to  be  the  better  opinion,  that  the  tertenant  1  E.  2. 242. 
alone  is  not  to  be  charged,  and  that  therefore  until  the  heir  be  ^  Co.  13.  a. 
summoned,  or  that  it  be  returned,  that  there  is  not  any  heir  to  be  ^^^-  ^^' 
summoned,  or  that  the  heir  hath  not  any  lands  to  be  charged,  ng^^  '2  will 
the  tertenant  ought  not  to  be  charged,  for  the  heir  may  have  a  Saund.  6, 7.|| 
release  to  [)lead,  or  other  matter  to  bar  the  execution ;  and  his  (*)  A  sd.fa. 
land  is  ratlier  to  be  charged  than  the  land  of  the  tertenant,  for  "j!^^',^^  ligainst 
the  heir  shall  not  have  contribution  against  the  tertenant,  as  the  terten^antT     d 
tertenant  shall  have.     Also,  if  the  heir  be  within  age,  the  parol  the  heir  can- 
shall  demur,  and  the  tertenant  shall  have  advantage  thereof.  not  object, 

that  a  sci'fa. 
ought  first  to  bsue  against  him.   Cro.  Eliz.  896.   Sir  Christ.  Heydcn*s  case.    |l2  Saund.  7.  (4.)|| 

All  the  tertenants  are  to  be  summoned,  and  therefore  in  a  sci,  Salk.  40.  pi.  9. 
fa,  against  some  of  them   they  may  (c)  plead,  that  there  are   2  Salk.  679. 
other  (rf)  tertenants  not  named,  and  pray  judgment  if  they  ought  P'-  '^'    5^^; 
to  answer  qumisqtic  the  others  are  summoned,  [e)  e  M^l^i\^ 

199.  226.  S.  C.  (c)  But,  when  a  tertenant  is  summoned,  and  he  doth  not  plead  that  there  arc 
other  tertenants  not  summoned,  he  shall  never  afterwards  have  a  set.  fa.  or  audUn  querela  to 
compel  the  others  to  contribute.  Moor,  524.  (rf)  Where  plea,  that  another  was  jointly  seised 
with  him,  v\de  Roll.  R.  57.  2  Jon.  122.  Comb.  185.  \{e)  This  is  a  dilatory  plea  within 
4  &  5  Ann.  c.  16.,  and  requires  to  be  verified  by  affidavit.    Forrest.  144.|| 

But  it  hnth  Iwicn  doubted  whether  such  tertenants  could  plead  2  Vent.  104, 
otlier  tertenants  not  warned  in  another  county,  which  it  is  now  Prynncv. 
held  tliey  may ;  and  accordingly  it  hath  been  determined,  that  ^'""S'*^^* 
when  one  tertenant  is  returned  summoned  upon  a  sci,  fa,,  he  may 
plead  that  there  are  other  tertenants,  though  in  another  county, 
and  that  this  is  not  within  the  statute  1()&  17  Car.  2.  c.  5.  which 
relates  to  an  extent  executed. 

Upon  a  judgment  in  debt  a  sci.fi.  issued  against  the  tertenants,  Cro.  Jac.  506. 

and  A,  was  returned  tenant,  who  pleaded  that  J,  S.  was  seised  of  Mitchell  v. 

twenty  acres  of  land,  which  were  the  defendant's  at  the  time  of  S'*"  i^^" 
^  Croft*. 

the 
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ihe  juilgment  ffiven,  and  prayed  judgment  if  he  should  l)c  put  to 

answer  until  J,  S.  was  warned.     On  demurrer,  this  was  lield  a 

g(K)d  plea :  but  it  was  said  that  the  writ  should  not  abate,  but  that 

the  defendant  should  not  answer  till  the  other  was  warned.    And 

it  was  said  by  Houghton  J.  that  there  was  a  diversity  between  a 

sci.Ja.  to  have  execution  on  a  judgment  in  debt,  and  to  have 

execution  on  a  judgment  in  a  real  action  ;  for  in  the  last  case  it 

is  no  plea,  for  every  tenant  shall  answer  for  himself,  and  one  may 

lose,  and  the  other  not ;  but  in  the  first  case  each  ought  to  be 

contributory  for  his  part. 

j^^  30  If  there  be  judgment  in  debt  against  two,  and  one  die,  a  sci.Ja, 

Ilayni.  26.         lies  against  the  other  alone,  reciting  the  death ;  and  he  cannot 

Kei).  92.  plead  that  the  heir  of  him  that  is  dead  has  assets  by  descent,  and 

^^f'^^i^*^"^^"^*  demand  judgment  if  he  ought  to  be  charged  alone ;  for  at  (a) 

13  pi.  41.         common  law  the  charge  upon  a  judgment  being  (/;)    personal, 

sE.  3.  pi. 37.    survived;  and  the  statute  Westm.  2.  (13 Ed.  1.  st.  1.)  that  gives 

29  Ass.  pi.  37.   the  elegit  does  not  take  away  the  remedy  of  the  plaintiff'  at  the 

fP.t^'  ^\u^*  common  law,  and  therefore  the  party  may  take  out  his  execution 
(6)  For  the  ...  ,,  ri  iri  -.7 

difference  which  way  he  pleases,  tor  the  words  ol  the  statute  are  5//  ui  dec- 

between  a  real  tionc.     But  if  he  should,  after  the  allowance  of  this  writ,  and 

and  a  personal  revival  of  judgment,  take  out  an  r/d'^// to  charge  the  land,  the 

execution,  an^^  party  may  have  a  remedy  {c)  by  suggestion,  or  by  audita  querela, 

execution  will  sunivc,  though  a  real  one  will  not,  vide  5  Co.  14.  Yelv.  209.  Rayni.  153. 
2  Keb.  3.  331.  4  Mod.  315.  3  Kcb.  295.  Salk.  319.  pi.  3.  Holt,  1.  pi.  2.  Carth.  236. 
Ld.  Raym.  244.  Comb.  441.  5  Mod.  338.  Carth.  404.  Show.  402.  Ijl  Maul.  &  S.  217.|| 
(c)  For  this  vide  F.  N.  B.  166.    44  E.  3.  10. 

2  Salk.  600.  Tlie  sci.fa.  may  either  be  (r/)  general  against  all  tertenants,  or 

pi.  8.    Ld.        against  the  tertenants  naming  them  :  but  it  is  {c)  said,  that  if  a 

Raym.  669.  person  undertakes  to  name  them  he  must  be  sure  to  name  them 
||2  Saund.  7.         11 

(rf)  Whether  to  be  directed  to  all  the  executors  generally,  or  to  them  by  their  names. 
2  BuUt  231.     (c)  Comb.  282. 

2  Salk.  598.  To  a  sci.fa.  against  the  heir  and  tertenants,  the  sheriff"  must 
pi.  1-                 return  that  they  are  tenants  of  all  the  lands  in  hallivd  sua,  and  not 

that  they  are  tenants  of  lands  in  ballivd  sua. 

6.  By  and  against  Husband  and  Wife. 

Cro.  Car.  I^  ^  woman,  executrix  to  J.  S.,  marries,  and  the  husband  and 

207.  227.  wife  bring  an  action  of  debt  upon  an  obligation  in  the  right  of  the 

Beaumont  ^jfe  r^  executrix  to  J.  S.  against  J.  Z).,  and  have  judgment  against 
Id'  d  ^d  •  ^^'"^  ^^  recover  the  debt  with  damages  and  costs,  and  alter  the 
though  ob-  wife  dies  before  execution  sued,  the  husband  shall  not  have  a  sci. 
jected  the  fa.  upon  this  judgment ;  for  that  he,  though  he  was  privy  to  the 
judgment  was  jmjgnient,  shall  not  have  the  thing  recovered,  but  it  belongs  to 
^nd  dam°*es     ^^^  succeeding  executor  or  administrator. 

which  belonged  to  the  husband,  thoui^h  the  debt  did  not,  and  therefore  the  id.  fa.  should  be 
maintained  for  the  damages ;  but  visci.fa.  being  as  well  for  the  debt  as  damages,  it  was  held  not 
maintainable;  and  whether  he  might  maintain  a  sci.fa.  for  the  damages  and  costs,  they  would 
give  no  opinion.  Jon.  248.  S.  C.  adjudged,  and  said,  this  recovery  does  not  turn  it  to  the 
proper  debt  of  the  husband,  as  it  would  if  the  baron  and  feme  recovered  the  proper  debt  of 
the  feme. 

Sid.  337.  But,  if  husband  and  wife  obtain  judgment  in  debt,  and  the 

Cro.  Eliz.844.  ^jj-g  ^jgg  ^ijg  husband,  without  taking  out  administration  to  her, 

3  Mod.  188.  ^  ^^^y 
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may  have  a  sci.  fa.^  for  by  the  judgment  it  is  become  a  debt  to  2  Loon.  14. 

him.  ^  Leon.  186. 

If  a  woman  obtains  a  judgment  in  debt  arid  after  marries,  and  Salk.  lie. 
the  husband  and  wife  sue  out  a  sci.fa,  and  thereupon  have  an  pi.  7.    Wood- 
award  of  execution,  though  the  wife  dies,  yet  the  husband  (with-  yi^rv.Grcsham, 
out  taking  out  administration)  may   have  execution    upon    the  CombM5.'>. 
judgment,  for  the  award  upon  the  5c/./«.  attached  in  the  husband,  s.C.  by 
and  shall  survive,  though  objected,  the  award  on  the  sci./a.  made  vliich  it 

no  aUeration,  because  tlie  execution  must  be  on  the  first  iudor-  appears  the 

o      o     year  expired 
inent.  i^fore  the 

set.  fa.  taken  out,  and  said  by  Holt  C.  J.  that  the  debt  was  attached  to  him  jointly  with  Ijis  wife ; 
so  that  althoush  the  award  of  execution  did  not  alter  the  nature  of  the  debt,  yet  it  altered  the 
property.    Carth.  415.     Skin.  682.  pi.  2.  S.  C. 

If  a  judgment  in  debt  is  obtained  against  a  feme  sole,  who  Carth.  3o. 

afterwards  marries,  and  then  a  set.  fa,  is  thereupon  brought  against  Salk.  1 1 6.|)1. 7. 

Iiusband  and  wife,  and  after  two  fii/iils  returned,  judgment  is  given  ^^^'^J^'-  J^^- 

that  the  plaintiff  shall  have  judgment  against  them,  and  the  wife  g|.j„  ^g,^''* 

dies,  the  husband  shall  be  liable  to  this  execution.  pi.  2.   Obrien 

V.  Ram. 

[And  if  a  woman  marries  after  interlocutory  judgment  against  Cooper  v. 

her,  the  plaintiff  may  })roceed  to  judgment  and  execution  against  Hunchin, 

lier,  without  joininn:  the  husband  by  scire  facias.\\  4 East,  521. 

'  Jo  J  J  u  Uocv.  But-    • 

cher,  3  Maul.  &  S.  557.;  and  see  Tidd,  1 1G6.  (8th  ed.) 
[On  a  plea  of  coverture  in  an  action  of  debt  on  a  judgment,  a  Wortley  v. 
verdict  was  found  for  the  defendant,  and  a  writ  o{  Jieri  facias  sued  Kayner, 
out  for  the  costs,  commanding  the  sheriff  to  levy  and  pay  them  I)oUol'C37. 
to  the  defendant,  and  her  husband.     A  rule  was  granted  to  shew 
cause  why  the  writ,  and  proceedings  thereon,  should  not  be  set 
aside  for  irregularity,  it  being  a  maxim,  that  a  person  not  a  party 
to  the  record  cannot  be  benefited,  or  charged  b}'  the  process 
without  a  scire  facias.     The  court  were  clearly  of  opinion,  that 
the  proceedings  were  irregular.     And  Ashhiirst  3.  added,  the  wife  ||Sce  further  as 
might  have  had  process  in  her  own  name,  because,  the  plaintifl'  '"  scire  facias 
having  declared  against  her  as  sole,  he  was  concluded  from  de-  2w'in  Saund 
nyingit]  72.  k.ii|''""  ' 

7.  Scire  Facias  against  Bail. 

|For  the  law  on   this  subject  vide  also  tit.  "  Bail  in  Citil 

"  Causes."  II 

A  sci./a.  is  the  usual  and  proper  remedy  against  tlie  bail  when  Moor,  432. 
judgment  hath  been  obtained  against  the  })rincipal,  and  no  satis-  Cro.  Kiiz.  597. 
faction  miule  by  him.     This  is  founded  on  a  record,  to  wit,  the  I'ev-225.; 
act  of  the  court  in  admitting  the  party  to  bail,  and  the  judgment  \^Jxilr\vi^^"^* 
against  him.     But  it  must  appear  that  the  party  himself  hath  not  (a)  That  it 
.satisfied  the  judgment;  and  hence  it  hath  become  a  settled  rule  ")u»t  Ik; 
that  there  must  be  (a)  a  capias  returned  against  the  principal  P^nrdcd  wiih- 
bcfore  the  sci./a.  is  to  issue  against  the  bail.*  cLc  nortlu 

scufa.  again»t  the  principal.     2  Jon.  96.  —  Not  necessary  to  recite  it  in  the  set,  fa.    Cro.  Jac. 
9T. — •  And  the  course  is,  to  get  the  sheriff  to  return  noncst  imyctUus  on  the  ca.  sa. 

If  there  is  judgment  again.st  A.  to  account,  and  manucaptors  Stil.  105. 
iouwfX  by  him  to  appear  before  auditors  assigned,  no  sci.  /a.  lies 

against 
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Cro.  Jac.  163. 
Hutt.  47. 
(«)Cro.Jac 
97.  Moor, 1 75. 
Ponh.  186. 
Winch.  61. 
Stil.  334. 
9  Mod.  28. 


against  the  manucnptors  or  bail  without  a  certificate  from  the 
auditors  to  the  court,  that  he  lialh  not  conformed ;  for  the  audi- 
tors are  judges  of  the  cause,  and  may  excuse  the  non-appearance, 
and  may  ap|X)int  a  shorter  or  longer  day  for  the  party  to  appear, 
as  they  think  fit. 

In  a  set.  fa.  against  bail  they  cannot  plead  that  the  principal 
died  before  the  set.  fa.  issued  {a),  but  they  may  plead,  that  the 
principal  died  {b)  before  the  return  of  the  capias  against  him  :  so, 
they  may  plead  that  the  principal  died  before  any  judgment 
against  him,  because  they  cannot  have  a  writ  of  error  to  reverse 
tliat  judgment. 


306.  {b)  But,  if  he  dies  after  the  return  of  the  capiat^  this  will  not  excuse  the  bail.  Roll. 
Abr.536.  [Glyn  v.  Yates,  1  Stra.  511.  8  Mod.  31.  S.  C.  Barry  v.  Barry,  2  Stra.  717.  2Ld. 
Ravm.  1452.  S.C.    Filewood  v.  Popplewell,  2  Wils.  67.  S.  P.] 


Moor,  888. 
Leon.  58. 
2  BuU.  260. 


Cro.  Jac.  545. 
FVeeaan  v. 


I  Lev.  195. 
Vent.  315. 
S  Mod.  312. 
S  Jon.  75. 
Astryv.Balard. 

Barlow  V. 
Evans, 
S  Wils.  98. 


Simmonds  v. 
Middleton, 
I  Wils,  269. 


2Mod.Ca, 
305. 


Mycr  V. 

Arthur, 
1  Stra.  4 19. 


Capron  v. 
Archer, 
I  Burr.  340. 


If  the  principal  surrenders  himself,  or  the  bail  render  him  up, 
this  will  discharge  the  bail,  and  may  be  pleaded  to  the  sci.fa.,  but 
such  surrender  or  render  are  not  sufficient,  unless  the  plaintiff  or 
his  attorney  have  notice  of  it.     And  this  is  required,  that  the 

ElaintifF  may,  if  he  pleases,  charge  him  in  execution ;  also,  that 
e  may  not  be  at  any  further  trouble  or  charge  in  proceeding 
against  the  bail. 

In  a  sci.fa.  by  the  executor  of  the  plaintiff,  upon  a  judgment 
against  the  principal,  the  defendant  pleaded  that  the  testator  sued 
execution  by  sci.  fa.  against  the  bail,  and  had  judgment  and 
execution  awarded  against  them  :  it  was  held  no  plea,  because 
not  shewed  the  plaintiff  was  satisfied  by  the  execution  against 
the  bail;  for  otiierwise,  without  satisfaction,  he  may  always  charge 
the  bail. 

If  one  be  bail  for  A.^  2?.,  C,  and  Z).,  and  before  the  return  of  the 
second  sci.fa.  the  plaintiff  take  A.  in  execution,  yet  the  bail  are 
not  discharged  as  to  the  other  three,  for  they  undertook  to  bring 
in  all  four. 

[Scire  facias  against  bail  in  error,  on  a  judgment  for  damages, 
must  be  to  shew  cause  why  plaintiff  should  not  have  execution 
of  the  debt  aforesaid  (the  specific  sum  in  the  recognizance),  not  of 
the  damages. 

If  a  capias  ad  satisfaciendwn  against  the  principal  is  left  with 
the  sheriff  before  the  allowance  of  a  writ  of  error,  and  appears 
afterwards  to  l>e  returned  wow  est  ifiDcnlus,  it  shall  be  presumed  to 
be  returned  after  the  writ  of  error  spent,  and  it  is  sufficient  to 
found  a  scire  facias  against  the  bail. 

If  the  scire  facias  against  the  principalafter  judgment  has  only 
four  days  between  the  teste  and  return,  and  a  scire  facias  is  brought 
against  tlic  bail,  proceedings  shall  be  staved,  upon  motion  by  the 
bail. 

Where,  after  error  brought  by  the  principal,  a  scire  facias  was 
sued  out  against  the  bail,  the  court  ordered  the  proceedings  to  be 
stopped,  on  the  bail  con.senting,  if  the  judgment  were  affirmed,  to 
surrender  the  principal,  or  give  judgment  on  the  sci.fa. 

Where  the  writ  of  error  by  the  principal  was  allowed  before 
the  time  was  expired  within  which  the  bail  had  indulgence  to  sur- 
render the  principal,  though  notice  of  such  allowance  was  not 

given 
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given  to  the  plaintifTs  attorney  until  after  the  expiration  of  that 
time;  the  court  of  B,  B.  gave  the  bail  the  same  terms  as  are 
usual  where  they  apply  within  the  time  indulged  to  them  for  sur- 
rendering the  principal. 

On  the  return  of  the  second  scire  Jacias  against  bail,  a  four  day  Everett  v. 
rule  was  given,  and  on  the  fourth  day  the  principal  brought  error,   ^  g'^.J^ 
whereupon  it  was  moved  to  stay  proceedings  against  the  bail  Richardson 
pending  the  writ  of  error ;  and  the  above  case  of  Mi/er  v.  Arthur,  v.  Jelly, 
and  Chwch  v.  Throgmorton  in  the  House  of  Lords,  were  cited;  l^^*"*-  1270. 

in  which  last  case  the  House  threatened  to  commit  the  attorney,  ,  °'J"    dndge 
^  ,.  •  1      1    M  T  •  T  z     V.  bnowden, 

for  proceeding  against  the  bail  pending  error  m  parliament.     As  g  Mod.  iso. 

to  the  first  case,  the  court  said,  it  differed,  for  there  the  bail  came  the  bail  did 

in  time,  while  they  might  surrender  the  principal ;  which  they  "ot  move  till 

cannot  do  here,  after  the  return  of  the  second  scire  facias,  at  which  „Ji'   *«•/«• 

I,  1  1  A     1  1-1       were  out  and 

time  no  writ  or  error  was  brought.     And  as  to  the  case  m  the  the  rules  upon 

House  of  Lords,  it  was  there  agreed,  that  the  court  below  could  them,  and  the 

not  restrain  them ;  but  the  Lords  said  they  expected  more  respect.  ^^"''^  ^^^^ 

We  can  make  no  rule.  toJ^T 

The  second  scire  facias  was  returnable  the  first  day  of  the  term,  Cole  v. 
and  a  week  within  term  the  bail  moved  to  stay  the  proceedings  Buckland, 
on  the  common  terms  of  giving  judgment  in  the  scire  facias,  and  ^  ^^''^'  ^^2. 
taking  four  days  to  surrender  after  affirmance  in  the  principal 
cause.     But  the  court  held  they  came  too  late,  after  their  time  to 
surrender  was  gone,  and  would  not  revive  it  again:  all  they  would 
do  was  to  stay  the  suing  out  of  execution  until  after  affirmance. 

It  is  immaterial  whether  the  ca.  sa,  be  actually  returned,  or  Hunt  v.  Coxe, 
such  return  actually  filed,  before  the  issuing  of  the  scire  facias  ^  l^urr.  iseo. 
against  the  bail ;  for  if  the  bail  should  plead  that  no  ca.  sa,  was 
returned  and  filed  before  the  teste  of  the  scire  facias,  such  return 
may  be  filed  at  any  time  before  putting  in  a  replication  to  the  plea. 

If  the  first  scire  facias  bears  teste  the  same  day  with  the  ca,  sa.,  Wilcox  v. 
and  the  bail  have  rendered  the  principal  after  judgment,  both  j^''0'*ser, 
writs  o(  scire  facias  will  be  quashed.  ^"^**  ^^* 

The  court  have  refused  to  set  aside  a  judgment  actually  signed  Fisher  v. 
Against  the  bail,  because  error  was  pending  by  the  principal.]        Emerton, 

1  Stra.  526. 
nnmphrevs  v.  Daniel,  Barnes,  202.  S.P.     But  Taswcll  v.  Stone,  4  Burr.  2454.  and  Benwell  v. 
Black,  3  Term  Rep.  636.  contra. 

(D)  The  Form  of  the  Writ  and  Proceedings,  and  how 
far  it  must  pursue  the  Nature  of  the  original  Action. 

TT  is  said  that  a  sci.fa.,  being  a  judicial  writ,  shall  not  abate  for  Lucns,  270. 

want  of  (fl)  form  ;    and  that  therefore  where  the  words  (Z>)  {a)  Sdri  facias 

si  sihi  vidcrit  cxpedirc  were  left  out  in  a  sci,fa.y  yet  the  writ  was  {^\  'cire/ariat 

held  sufficient.  S'^"?^'''- 

old.  406. 

(A)  3  Keb.  190.  cont.  2  Lutw.  1281. 

AUo  It  huth  l)een  agreed,  that  wherever  an  original  was  amend-  e  Mod.  263. 

able,  there  a  sci.fi.  would  be  so  too,  and  that  a  discontinuance   10  Mod.  258. 

herein  by  the  demise  of  the  kinc  is  aided  by  the  statute  1  Ann.  ^{'*-    t^''*^'  "» 
can.  8  o  J  where  a  scire 

'  *    *  facias  is  an 

original  writ,  a9  where  it  ii  to  repeal  letters  patent.  1  Stra.  43.1 

Vol.  VII.  L  If 


146  SCIRE  FACIAS. 

Roll.  Abr.  199.  If  the  bail  sues  an  audita  qtiaela,  and  a  sa.ycr.  thereupon, 
w^*  i^-^k"^  ^  which  recites  the  audita  querela  and  the  capias  against  the  prin- 
(a)*Bv"the  cipal,  and  the  return  thereupon,  which  capias  was  awarded 
isEliz.  c.  14.  tempore  regitice  Eliz.  and  the  sci/fa.  is  recited  to  he  per  breve 
no  judgment  domijuv  regina:  Angliaj  vicecoiniti  nosti'o  de  S.  direct,  which  is  to 
to  be  stayed  or  j^g  sheriff  of  the  king  that  now  is,  this  is  error  by  the  common 
verdict  foV^*^    law,  but  is  (a)  now  amendable. 

want  of  form  in  any  judicial  writ ;  for  which  vide  Cto.  inc.  89.  162.  372.  2  Sid.  7.  12.  Vent.  105. 
[That  a  scire  faciax  is  not  amendable,  but  the  proper  way  is  for  the  plaintitf  to  move  to 
quash  it.  See  Hillier  v.  Frost,  1  Stra.  401.  Grey  v.  JelTerton,  2Stra.  1165.]  |lln  the  K.B.the 
plaintiff'  must  pay  costs  on  quashing  his  own  sci.fa.  after  the  defendant  has  appeared  thereto. 

1  Barn.  &  A.  486.  But  in  the  C.  B.  the  plaintiff'may  move  to  quash  his  sci.fa.  without  costs  at 
any  time  before  plea.    Tidd's  Pract.  1160.  (7th  ed.)|| 

6  Mod.  265.  But  where,  in  ejectment,  there  was  judgment  for  two  mes- 

510.  Williams  suages,  and  after  a  year  a  sci.fa.  upon  it  recited  a  judgment  of 

iif  '*'^*^"^'        one  messuage  only ;  and  a  7ml  tiel  record  being  pleaded,  it  was 

1057.  S.S      moved  to  amend  it,  it  was  denied ;  for  the  court  held,  that  the 

writ  was  good,  for  aught  appeared  on  the  face  of  it,  and  that  if 

there  were  a  judgment  for  one  messuage  this  would  be  a  good 

writ  to  revive  it ;  so  being  good  in  itself,  though  not  apposite  to 

this  purpose,  to  amend  would  be  to  make  a  new  writ,  or  to  alter 

a  good  writ,  and  to  fit  it  to  another  purpose ;  and  to  amend  this 

writ  would  falsify  the  defendant's  plea,  which  was  good  at  the 

time  when  pleaded.  But,  if  the  fault  had  appeared  in  the  very  writ, 

it  might  be  amended.     And  for  his  expedition  the  plaintiff  took 

another  writ,  which  the  court  held  he  might  do  without  getting 

this  quashed ;  for  if  this  writ  abates,  then  it  is  not  the  same  cause. 

Salk.52.  pi.  17.       "^^J  ^^  ^  sci.fa.  on  a  judgment,  where  by  mistake  in  the  sci.fa. 

Vavasor  v.         the  plaintiff's  name  was  put  for  the  defendant's.  Sir  Rhadulphus 

Baile.  for  Jacobus ;  it  was  moved  to  amend  it,  being  the  fault  of  the 

clerk,  but  denied  per  air,  for  the  writ  does  not  appear  to  us  to  be 

wrong,  and  there  may  be  such  a  judgment  for  aught  we  know. 

Latch,  112.  It  is  said  that  a  sci.fa.  is  in  nature  of  a  bill  in  Chancery,  and  that 

the  same  certainty  is  not  required  therein  as  by  the  common  law. 

In  a  sci.fa,  upon  a  judgment  in  the  upper  bencli  before  Oliver 

Hil.i5  8c  Lord  Protector  of  the  Commonwealth  of  Efiglaud,  Scotland,  and 

16  Car.  2.  Ireland,  and   the  dominions  thereunto  belonging,  Sfc,  tlie  sci,fa. 

1"t  *  I'n"^^  was  coram  Oliveio  domino  nuper  protectore  only:  nul  tiel  record 
V.  Lord  Byron,  iii  i^^i-  ^  -  i  "^i  .^  i 

Sid.  173.  was  pleaded;  and  it  this  was  a  variance  between  the  set, fa,  and 

Keb.  648.  S.C.  the  record,  was  the  question.     Twisden  held  it  variant,  in  that 

there  might  have  been  anotiier  judgment  coram  domino  protectore 

only;  and  said,  the  act  for  confirmation  of  judicial  proceedings 

confirms  them,  and  makes  them  records  only  under  that  style. 

But  the  other  judges  held,  that  this  was  no  material  variance : 

and  that  in  a  sci.fa.  it  was  not  necessary  to  set  forth  the  style  of 

the  king  at  large. 

2  Inst.  470.  By  the  statute  Westm.  2.  13  Ed.  1.  stat.  1.  cap.  45.  there  shall 

be  no  essoin  nor  protection  in  a  sci.fa.  but  aid,  age,  and  receitahall 
be  granted  ;  for  the  words  solemnitates  curicc  are  to  be  under- 
stood the  solemn  judicial  proceedings  of  the  court,  but  extend 
not  to  the  right  of  the  party  to  have  his  age,  or  to  be  received, 
or  to  have  aid  of  another. 

[la 
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£ln  a  set,  fa,  on  a  judgment  recovered  by  an  executor,  it  is  not  Morfoot  r. 
necessary  to  state  the  death  of  the  testator.]  Chivers,  i  Str. 

631. 

A  sci.fa,  to  revive  a  judgment  against  an  executor,  mentioned  6  Mod.  68. 
first  a  day  of  appearance  coram  nobis  uhiamqiie,  but  after  gave  a  Jevon  v. 
day  to  the  party  to  appear  adpvced,  diem  apud  Westm.  and  it  was   '^^^^^^ 
moved  to  amend  it ;  but  the  court  said,  that  it  being  in  the  writ 
they  could  not  do  it  of  grace  or  favour,  but  would  give  day  to 
shew  cause  why  it  should  not  be  amended  ex  inerito  justitice ; 
but  the  plaintiff  for  his  expedition  moved  to  quash  it. 

[After  a  writ  of  error  brought  on  a  judgment  in  C.  B.  there   Mannine  x, 
was  a  scire  facias  tested  28  November,  returnable   die  Veneris    Cois,  sSalk. 
proximo  post  octab,  Sancti    Hilarii    ubiciinque   time  fuerimus  in  f-O-    Where 
Anglia,  to  shew  cause  qtiare  executionem  noil  liaberet,  to  which   'A^^^  oojeeted 
tlie  defendant  demurred.     It  was  held,  that  such  writs  of  scire    scire  facias^ 
facias  were  made  returnable  sometimes  at  a  day  certain,  and   grounded  upon 
sometimes  on  common  days  ;  but  that  this  writ  returnable  on  a   » jpdgment  in 
day  certain  iibicunque,  &c.  was  bad,  for  it  ought  to  be  returnable  J|^*l-^^k^-^* 
on  a  common  day,  if  it  be  coram  nobis  ubicunque,  &c.  original,  that 

it  ought  to  have  been  returnable  ubicunque,  whereas  it  was  returnaUe  on  a  day  certain, 
Hoit  C.J.  said,  it  is  good  one  way  or  the  other.    West  v.  Sutton,  2  Ld.  Raym.  853,  854. 

A  scire  facias   returnable   ubiamque  tunc  fuerit  generally,  is  Rex  v.  Hare 
good,  without  limiting  it  to  England,     But,  if  made  returnable  and  Mann, 
ubiainqtie  tunc  fuerit  in  Magna  Britannia,  it  is  bad.]  iStra.  146. 

If  two  nihils  are  returned  on  a  scire  facias,,  this  amounts  to  a  Yelv.  112. 
warning. 

There  must  be  two  nihils  or  a -saV^yi^a  returned  upon  a  sce.ya.,  Yelv.  ss.;  et 

for  two  nihils  amount  to  a  garnishment.  I'^  Skin.  653. 

^  •  *  where  it  is 

said  to  be  the  constant  practice  of  B,  R.  to  sue  both  the  scire  facieu*s  at  qnce,  in  regard  that 
there  ought  to  be  a  full  time  between  the  date  of  the  second  scire  facias  and  the  return  of  it. 
But  bv  a  rule  of  court  E.  5  G.  2.  every  scire  facias,  of  which  notice  shall  be  given  to  the 
dcfenJant  or  defendants  named  in  such  writ,  shall  be  delivered  to  the  sheriffto  whom  directed, 
•r  left  at  his  office/ox^  days  before  the  return  of  such  writ  exclusive  of  the  day  on  which  such 

writ  «  returnable. By  the  same  rule  every  ^rst  writ  o^ scire  facias  on  which,  a  wtAt/ shaJi 

be  returned,  shall  be  delivered  to  the  sheriff,  or  left  in  his  office  some  time  before  tlje  return  of 

such  writ Also,  every  writ  of  alias  scire  facias  shall  be  delivered  to  the  sheriff,  or  left  in 

hi*  office/o«r  days  exclusive  before  the  return  of  such  writ.  Fide  Harrison's  Pxj-iujtice  of  K.B. 
258,  &c.  •  •  [But  note,  this  rule  extends  only  to  a  scire  facias  acainst  bail :  a  scire  facias  in 
error  iiee<l«  not  lie  in  the  office  four  davs  before  the  retnrn  of  it.  Miller  v.  Yerraway,  3  Burr. 
1723.  Grow  V.  Nash,  4  Burr.  2439.  But,  where  it  is  against  bail,  it  must  lie  the  last  four  days 
before  the  return.  Forty  v.  Hermer,  4  Term  11.  583.  In  the  case  of  Obrian  v.  Frazier,  1  Stra. 
644.  it  is  said,  that  if  the  scire  facias  lies  four  days  in  the  office,  that  is  all  which  is  required; 
that  the  summons  may  be  made  at  any  time  before  the  court  is  up  on  the  day  of  the  return! 
And  so  is  Hunt  v.  Coxe,  3  Burr.  1360.  But  in  Poole  v.  Willis,  E.  16  G.  3.  2  Term  R.  758.  ru 
proceedings  in  a  scire  facias  against  bail  were  set  aside,  because  the  sheriff  hqd  summoned  the 
pjuty  on  tlic  return  day  after  the  rising  of  the  court;  and  in  Webb  v.  Hm*vey,  2  Term  R.  757. 
they  were  set  aside  on  the  authority  of  that  case,  because  the  bail  were  summoned  only  an  hour 
before  tlic  court  rose  on  the  return  day.]  ||  Fide  tit.  Bail  in  Civil  Causes  ;  and  Tidd%  PracL 
1161—1163.  (7lhed.)|| 

It  hath  been  adjudged,  that  in  a  sci,  fa,  it  is  sufficient  that  Carth.468. 
there  be  (a)  fifteen  days  inclusive  between  the  teste  of  tliewrit  of  2Salk.  599. 
the  first  sci,  fa,  and  the  return  of  the  second  P'jJ,;;  l[f^ 

Cro.  Eliz.  738. 1|2  Black.  R.  922.JI  («)  Where  there  were  but  14  days  between  the  iesU  aud 
return  of  the  sci.fa ,  the  court  held  it  aided  by  the  lUtute  17  Car.  2.  c.  8.  Lutw.  26. 

L  2  But, 
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6  Mod.  86. 
per  cur. 


Elliot  T.Smith, 
2  Stra.  1 139. 


Bell  V.  Jack- 
son, 4  Term 
H.663. 


But,  where  two  set  Ja.  were  taken  out  with  the  same  fesfe, 
but  dirterent  returns,  the  one  returnable  in  Qiiindni,  Hill.,  and 
another  Crastiii.  Pta\,  ihouglj  there  were  different  returns  and  at 
convenient  distances,  yet  because  they  were  actually  taken  out  at 
one  time,  it  was  adjudged  wrong;  for  thus  the  party  would  lose 
the  benefit  of  two  sci.fa.  wiiich  the  law  gives  him. 

[If  there  be  fifteen  days  between  the  teste  of  the  first  and  the 
return  of  the  second  scire  facias  against  bail,  it  is  sufficient,  with- 
out any  regard  to  the  number  of  days  between  the  teste  and 
return  of  each. 

But,  where  there  is  only  one  scire  facias,  the  sheriff  returning 
scire  feci,  and  the  proceedings  are  by  bill,  lour  days  exclusive 
between  the  teste  and  return  are  sufficient.]  {a) 


|j(a)  Sunday 

may  be  reckoned  as  one  of  the  fbur  days  which  must  elapse  between  the  return  of  the 
second  writ  and  signing  judgment.  Coaibe  v.  Cuttell,  3  Bing.  162. ;  ted  vide  6  Maul.  &  S.  153. 
11  East,  71. II 


Cro.  Jac.  331. 
Yelv.218. 
Hob.  4.    S.C. 
Wh.irton  v. 
Sir  Edward 
Musgrave. 

2Salk.60O. 
pi.  10. 


?SaIk.  600. 
pi.  10.  But 
ior  this  diver- 


It  is  a  general  rule  that  the  scifa,  must  pursue  the  first  action » 
and  therefore  where  an  action  of  debt  was  brought  in  Cumber- 
land, and  judgment  had  by  confession,  and  a  sci.  fa,  brought 
thereon  against  the  executor  in  Middlesex,  this  was  held  to  be 
erroneous,  though  the  confession  was  at  Wcstviinster,  and  that 
the  sci.  fa.  ought  to  have  been  brought  in  Ciwiberland. 

On  a  recognizance  taken  in  B.  II.  tlie  sci.  fa,  must  be  brought 
in  Middlesex,  for  the  recognizances  there  are  not  obligatory  by 
the  caption,  but  by  their  being  entered  of  record  in  the  court. 
So  it  is  of  debt. 

But  on  a  recogniziince  in  C.  B.,  the  sci,  fa.  may  be  laid  in  the 
county  where  the  caption  was,  or  in  Middlesex  where  it  is  filed ; 
for  it  is  a  record    by  the    caption,  and  becomes  immediately 
^^^''^'^h'k*^"  obligator}',  and  therefore  may  be  brought  there;  and  it  is  also 
.12,     o  .     £j|g^j  ^^  IVestminsler  in  C.  B.,  and  there  remains  of  record. 

[In  C.  B.,  where  the  caption  is  in  another  county,  and  enrolled 
Follett  V.  Trill,  j^^  Middlesex,  the  scire  facias  may  be  in  either  county ;  but  where 
Pickling  V.       ^^^^  caption  is  in  Middlesex  the  scire  facias  must  be  there.] 
Thompson,  Id.  207. 

Also,  though  regularly  the  first  sci,  fa.  upon  a  recognizance  to 
have  execution,  ought  to  be  in  the  county  where  it  was  acknow- 
ledged; yet,  if  it  be  returned  that  he  hath  no  lands  there,  that 
no  heir  can  be  found,  or  that  the  party  is  dead,  a  teslalum  sci,  fa, 
may  issue  to  any  other  county  where  the  party  surmiseth  that 
there  are  lands. 

It  hath  been  resolved  that  a  sci,  fa,,  on  a  recognizance  of  bail 
taken  by  commissioners  in  the  county  of  York,  may  be  brought 
in  Middlesex  or  York,  at  the  election  of  the  party. 

[A  scire  facias  sued  out  on  a  bail-piece  remaining  in  Middlesex, 
must  be  sued  out  in  Middlesex,  though  the  original  cause  of 
action  were  in  London, 

A  scire  facias  to  revive  a  judgment  in  this  case,  is  a  continuance 
of  the  first  suit.     Hence,  whatever  engagements  would  be  bind- 


Cro.  Car.  513. 


SLutw.  1287. 
Redman  v. 
WiAford. 

Bond  V.  Isaac, 
1  Burr.  409. 


1  Term  R. 
388.    Dixon  v. 
Heslop,GTenu 
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ing  on  the  principal,  will  be  so  on    his    representatives.     So,  R.366.  Phil- 
the  proceedings  on  a  scire  facias  against  the  bail  shall  be  in  lips  v.  Brown, 
the  same  court  with  those  against  the  principal;  and  if  the  latter  6  Term  R.  232. 
be  carried  back  by  -procedendo  to  an  inferior  court,  a  scire  facias 
afterwards  removed  thereout  against  the  bail  shall  be  likewise 
remanded.     So,  the  costs  of  a  scire  facias  after  bankruptcy  to 
revive  a  judgment  recovered  before  the  bankruptcy,  relate  back 
to  the  original  judgment,  and  are  recoverable  under  the  com- 
mission. 

Where  a  scire  facias  is  brought  in  B,  R.  upon  a  judgment  Guillam  v. 
in  an  inferior  court,  it  must  appear  by  the  writ  itself  how  the  Hardisty, 
judgment  came  into  13.  JR.,  whether  by  certiorari,  or  by  writ  of  sSalk.sso. 
error,   because   the   execution   is   different:  for  if  it  came  by  i,^  *c  ^™' 

...  .  ^,     .  /'       1        1         T      •  ^      ,•'     216.  O.  U. 

cniiorart,  the  scire  Jacias  must  set  forth  the  limits  01  the 
inferior  jurisdiction,  and  pray  execution  within  those  limits,  and 
also  that  the  judgment  came  in  by  certiorari.  But,  if  it  came  in 
by  writ  of  error,  that  must  be  shewn  hkewise  in  the  scire  facias 
itself,  and  it  must  pray  execution  generally. 

It  was  moved  to  quash  a  scire  facias  quare  executionem  71011,  &c.,  Eden  v.  Wills, 
sued  by  the  defendant  in  error  to  make  the  plaintiff  assign  his  1  Ld.  Raym. 
errors,  because  the  original  suit  in  C.  B.  was  by  bill  of  privilege,  i^^* 
and  the  scire  facias  ought  therefore  to  be  returnable  on  a  day 
certain,  but  this  was  made  returnable  upon  a  common  return. 
And  of  that  opinion  was  the  court,  because  \he  scire  facias  ought 
to  be  made  returnable  according  to  the  nature  of  the  original 
suit  below  in  C.  B.     And  Trin.   1 1  Ann.  between  Vavasor  and 
Parker  it  was  adjudged  so  by  the  court  of  B.  R,  in  the  very  same 
case.     And  the  writ  of  error  was  quashed. 

Where  an  executor  pleads  ple?ie  administravit,  and  the  plaintiff  j^j^ra  v.  Quin, 
does  not  take  issue  upon  it,  but  takes  a  judgment  of  assets,  6  Term  R.  1, 
quando  acciderint,  the  scire  facias  on  that  judgment  must  only 
pray  execution  of  such  assets  as  have  come  to  the  executor's 
hands  since  the  former  judgment;  if  it  pray  execution  of  assets 
generally,  without  confining  it  to  that  time,  it  cannot  be  supported, 
because  it  does  not  pursue  the  teniis  of  the  judgment,  on  which 
it  is  founded. 

Upon  the  same  principle  a  scire  facias  on  a  judgment  against  Gill  v.  Scri 
a  person  who  has  been  twice  a  bankrupt,  under  the  stat.  5  G.  2.   vcns,  7  Term 
c.  SO.  §  9.  which  says,  "  the  future  estate  and  effects  of  such  per-  ^'  ^'^' 
'*  son  shall  be  liable  to  his  creditors,  wdcss  the  estate  shall  pro- 
"  duce  sufficient  to  pay  1 5s.  in  the  pound,"  Sfc.  is  bad,  if  it  do 
not  aver,  that  the  bankrupt's  estate  is  ||not||  sufficient  to  produce 
155.  in  the  pound. 

II  Declaration  in  scire  facias  by  plaintiffs  as   assignees   of  a  Fletcher  v. 
bankrupt,  on  a  judgment  obtained  by  the  bankrupt,  stated  that  Pogson,3Barn. 
the  plaintiffs  were  duly  chosen  assignees,  and  that  "  on  behalf  of,   *  ^'  *^  * 
**  A.  B.,Sfc.  assignees  as  aforesaid,  we  have  been  informed,  S^c. ;" 
but  did  not  state  that  an  assignment  of  the  bankrupt's  effects  was 
made.     Held  good  on  general   demurrer;  for  the  court  might 
presume  that  such  assignment  was  made,  though  come  scmblc,  it 
would  have  been  insufficient  on  special  demurrer.  || 

L3  If 
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Goldsworthy  Jf  the  defendant  dies  after  a  writ  of  enquiry  executed,  and 

v.Southcott,     ijefore  the  return,  and  the  scire  facias  is  to  shew  cause  why  a 

new  writ  of  enquiry  should  not  be  awarded,  it  shall  be  quashed ; 

for  it  should  be,  to  shew  cause  why  the  damages  assessed  should 

not  be  recovered.] 
s  Salk.  598.  If  there  be  a  judgment  in  debt  against  A,  and  /?.,  one  sci.  fa. 

pi.  1.  Carth.  will  not  lie  thereon  against  the  heir  of  2^.,  and  another  against  A.y 
m!^'^  *2^  for  the  sci.fa.  ought  to  pursue  the  judgment,  and  that  being 
pi.  24.     *         joint  so  ought  the  sci.fa.  to  be,  for  otherwise  there  would  be 

several  independent  suits. 


(E)  Pleadings  to  a  Set.  Fa. 

Lit.  §  506.  A  ^CI.  FA.,  whether  considered  as  an  original  or  judicial  writ,  is 

Co. Lit. 291.  "^  an  action,  and  such  as  the  defendant  may  («)  plead  to;  and 
(a)  A  man  may  therefore  it  is  held,  that  a  release  of  all  actions,  or  all  executions, 
abSemenrto*^  ^^  ^  ^^^  ^^^  ^°  ^  ^a.^of.  So,  in  a  sci.fa.  on  a  fine,  a  release  of 
a  sci.fa.  as        ^^  actions  is  a  good  plea  in  bar. 

veil  as  to  other  actions.  The  plea  in  bar  is  always  concluded  by  an  execvito  non,  as  in  other 
cases  by  an  ac/»o  now.  10  Mod.  112.  Yelv.  218.  [But  the  scire  facias  being  an  action,  the 
conclusion  by  an  actio  »io»,  though  somewhat  informal,  will  yet  not  vitiate  the  plea.  Grey  v. 
Jones,  2Wil8. 251. 

Cro.  Eliz.  283.  But  the  defendant  cannot  regularly  to  a  sci.fa.  to  have  execu- 

AUen  V.  ^Jq^  of  a  judgment,  plead  that  which  might  have  been  pleaded  to 

r^  Tra^l  V  ^^^  original  action  ;  as,  where  A.,  as  administrator  to  J.  S.,  by 

Edwards,  virtue  of  administration  granted  to  him  by  the  Archbishop  of  Caw- 

6  Mod.  .308.  terbuyy,  brought  debt  against  B.  and  had  judgment  to  recover,  and 

E^lv.Hmton,  gfj^gr  ^jjg  yggj.  brought  a  sci.fa.  on  the  judgment;  the  defendant 

Skel'Sn  v^  pleaded  that  the  intestate  died  in  London,  and  had  no  hoiia  nota- 

Hawling,  hilia  in  divers  dioceses,  and  that  after  the  judgment  the  Bishop 

1  Wils.  2.38.  of  London  committed  administration  to  the  wife ;  upon  demurrer 

Wharton  v.  j^  ^as  held,  that  this  was  a  matter  he  could  have  pleaded  before, 

sStrTm"*.  ^"^  ^^^  ^^  ^^^  annulling  the  record,  which  is  not  sufFerable. 
Ramsden  v.  Jackson,  1  Atk.  292.   Erving  v.  Peters,  3  Term  R.  685.] 


Rowe  V.  So,  where  in  a  sci.fa.  on  a  judgment  the  defendant  pleaded 

Bellaseys,  the  statute  of  usury,  it  was  held  no  plea,  because  he  should  have 

r'i^M^^n  t      pleaded  it  to  the  original  action. 

V.  Hill,  Cro.  Eliz.  588.  Bush  v.  Gower,  Ca.  temp.  Ilardw.  23.3.  2  Stra.  1043.  S.  C.  Cooke 
V.  Jones,  Cowj).  727.  From  the  two  last  cases,  it  seems  the  court  will  try  to  relieve  against  the 
usury  on  motion.] 

Salk.  2.  pi.  5.  So,  if  a  sci.fa.  be  brought  on  a  judgment  in  assise  for  the  office 
2Ld.  Kaym.  of  marshal,  the  defendant  cannot  plead,  that  the  plaintiff  was  an- 
85.3.  Westv.  ^ijgj,  enemy,  for  this  was  pleadable  to  the  assise;  and  as  he  ad- 
mitted the  plaintifl'able  to  have  judgment,  he  cannot  now  disable^ 
him  from  having  execution, 
^^•jj^'soo.  But  a  diversity  is  held  between  a  sci.fa,  upon  »  judgment  in 

12  Mod.  499.  jg^jj.  ^j^j  jj^  ejectment,  and  that  in  the  last,  a  stranger  ipay  con- 
trovert the  original  title,  but  those  that  claim  under  the  judgment 
are  estopped  and  bound  by  it. 

In 
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In  a  writ  of  annuity  for  an  annuity  granted  to  a  seneschal  for  Dyer,  377.  a. 
holding  courts,  there  was  judgment  for  the  annuitant,  who  brought 
a  scLfa,  for  arrearages  incurred  after  the  judgment;  to  which 
tlie  defendant  pleaded,  that  the  seneschal,  though  often  requested, 
refused  to  hold  any  court,  and  this  was  held  a  good  plea. 

The  sheriff  levied  the  debt  on  the  defendant's  goods,  but  did  Golds.  1 70. 
not  return  the  writ ;  whereupon  the  plaintiff  brought  a  sci.fa.  ^°®  \'  Bojton, 
against  the  defendant  to  shew  cause  why  he  should  not  have  mutton  vol ^3' 
execution  on  the  same  judgment ;  to  which  the  defendant  pleaded,  ||Biit  such 
that  the  sheriff  had  levied  the  debt  on  his  goods,  ^r.,  and  this  plea  is  bad 
was  held  a  good  plea.  wn\cs%  it 

°         ^  allege  that 

the  sheriff  returned  the  writ.    4  Moo.  163.|| 

But,  where  to  a  sci.fa.  on  a  judgment  the  defendant  pleaded,  3  Lev.  119. 
that  the  sheriff  had  levied  part  upon  Q.Ji.fa,,  and  that  after  it  was  Kettleby  v. 
agreed  between  the  plaintiff  and  defendant,  that  the  defendant  H^^- 
should  pay  the  under-sheriff  1 0/.  in  full  satisfaction  for  the  residue, 
and  that  he  paid  it  accordingly ;  on  demurrer,  the  plea  was  held 
insufficient,  payment  being  no  plea  in  debt  upon  a  bill  obligatory ; 
a  fortiori,  not  in  debt  upon  a  judgment  of  record. 

But  now  by  the  4  &  5  Ann.  c.  16.  §  12.  it  is  enacted,  "  That 
"  where  an  action  of  debt  shall  be  brought  upon  any  single  bill, 
"  or  where  debt  or  sci,fa,  shall  be  brought  on  any  judgment,  if 
''  the  defendant  hath  paid  the  money,  such  payment  may  be 
"  pleaded  in  bar." 

It  seems  agreed,  that  a  general  non-tenure  is  not  a  good  plea  2  Roll.Rep.54. 
to  a  sci.fa,  upon  a  judgment  in  a  personal  action,  because  it  ^^^^^^'^'^^' 
falsifies  the  sheriff's  return;  but  that  in  a  sci,  fa,  to  have  execu-  L^    oVj' 

,./,.,  .  ,  .  *^     I       ,  ,  226.     2  Ld. 

tion  ot  a  judgment  m  a  real  action,  one  may  plead  non-tenure  Raym.  854. 
against  the  return  of  the  sheriff,  because  of  the  high  regard  the  Salk.  40.  pi.  9. 
law  has  to  the  freehold.  2  Salk.  679. 

pi.  7. 

But  a  special  non-tenure  may  be  pleaded  to  a  sci,  fa.  upon  a  Owen,  134. 
judgment  in  a  personal  action;  as  to  a  sci,  fa,  on  a  judgment  for  3  Lev.  205. 
debt  or  damages  against  tenant  for  years,  he  may  plead  that  he 
has  only  a  term  for  years. 

If  one  joint-tenant  is  returned,  he  may  plead  that  another  is  2R0ll.Rep.54. 
tenant  of  a  moiety.  «^^  '^P^^- 

II  On  a  scire  facias  on  judgment,  defendant  having  leave  to  Shaw  v. 
plead  several  matters,  pleaded,  1st,  payment;  2d,  that  the  judg-  j  B^n'%25 
ment  was  fraudulent ;  3d,  that  the  judgment  was  on  a  warrant  of       '"^* 
attorney  fraudulendy  obt^iined.     The  court  of  C.  P.  refused  to 
allow  the  three  pleas,  and  put  the  defendant  to  his  election. || 

[If  to  a  scire  facias  against  bail  they  plead,  that  the  principal   Henderson  v. 
died  before  the  return  of  any  ca,  sa,,  a  replication  stating  a  parti-  Withy.arc-m 
cular  CO,  sa,,  and  that  the  plaintiff  was  alive  at  the  return  of  that  go^PHcwood 
ca,  5fl.,  must  conclude  with  an  averment ;  for  the  ca,  sa,  in  the  y.  Popplcwell, 
replication  is  new  matter ;  and  by  the  rules  of  pleading,  when-  2  VVils.  65. 
ever  new  matter  is  introduced,  the  other  party  must  have  an  op-  {j^^^J^'*  ^' 
portunity  of  answering  it.  Dougl.  58. 
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Henriques  v. 
Dutch  West 
India  Com- 
pany, 2  Str. 
807.     2  Ld. 
Raym.  1532. 
Knox  V. 


Judgment  on  a  scire  facias  cannot  give  damages  for  delay  of 
execution ;  but  if  it  does,  it  may  be  reversed  for  that,  and  affirmed 
pro  residuo.  But,  when  the  jury  found  that  plaintiff'  was  dmmii' 
fiedy  and  jnd  to  costs  to  6d.,  it  was  holdeii  to  be  well  enough ;  for 
it  is  only  meant  as  a  foundation  for  the  costs  de  incremento. 
Damages  may  mean  costs. 
Costello,  3  Burr.  1789. 

As  no  damages  are  recoverable  in  a  suit  upon  2l  scire  facias,  so 
no  costs  were  recoverable  therein  previously  to  the  statute  of 
8  &  9  W.  3.  c.  1 1.,  the  third  section  of  which  enacts,  "  That  in 
"  all  suits  upon  any  writ  or  writs  of  scire  facias,  the  plaintiff, 
"  obtaining  judgment,  or  any  award  of  execution,  after  plea 
"  pleaded,  or  demurrer  joined  therein,  shall  likewise  recover  his 
"  costs  of  suit ;  and  if  the  plaintiff  shall  become  nonsuit,  or 
"  suffer  a  discontinuance,  or  a  verdict  shall  pass  against  him,  the 
"  defendant  shall  recover  his  costs,  and  have  execution  for  the 
"  same  by  capias  ad  satisfaciendum,  fieri  facias,  or  elegit." 

It  has  been  adjudged,  that  this  action  does  not  extend  to  exe- 
cutors or  administrators;  therefore,  if  the  plaintiff  or  defendant 
in  this  action  sue  or  be  sued  in  that  capacity,  he  is  no:  liable  to 
costs. 


Bellew  V 

Aylmer, 
1  Str.  18 
Smith  V. 


Harmer, 

1  Lill.  Pr.  Reg.  475.  G. 

Neither  are  any  costs  payable,  where  a  writ  of  scire  facias  is 

Wht  b     d  quashed  before  plea  pleaded,  or  abated  by  plea.    As  where,  upon  a 

Cas.  Pr.      '  motion  by  the  plaintiff  to  quash  his  own  scire  facias,  the  defendant 

C.  P.  74.  Pr.  insisted  upon  costs,  alleging,  that  he  had  entered  an  appearance, 

Reg.  378.  S.C.  and  thereby  incurred  expense ;  it  was  determined,  that  costs  were 

Broidfi  Id.  never  due  in  proceedings  on  a  scire  facias  until  a  declaration 

Cas.Pr.  C.P.  ^vas  delivered,  and  the  defendant  had  pleaded. 

209.  Pr.  Reg.  378. 


Pocklington 
V.  Peck,  C.P 

1  Stra,  638. 


So,  the  plaintiff  moved  for  leave  to  quash  a  writ  of  scire  facias, 

the  defendant  having  pleaded  thereto  in  abatement,  which  was 

..„  granted  without  costs.     And  by  the  court :  It  is  the  same  in  a 

of  K-B.^m"*^    scire  facias  as  in  an  action  where  you  plead  in  abatement,  and 

decided  that     the  plaintiff's  writ  is  abated,  he  pays  no  costs.    But,  they  added, 

the  plaintiflT      that  if  there  had  been  no  plea  in  abatement,  and  the  party  had 

must  pay  costs  moved  to  quash  his  own  writ,  they  would  have  made  him  pay 
on  quashing  ^    -,  ■"  ''  '^  ^ 

after  the  defendant  has  appeared.    Pickraan  v.  Robson,  1  Bam.  8c  A.  486.|| 

II  As  to  the  scire  facias  on  bonds,  pursuant  to  the  33  H.  8.  c.  39., 
and  scire  facias  to  have  execution  for  crown  debts,  see  Tidd's 
Prac.  1140.  (8th  ed.)|| 
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SEQUESTRATION. 


(A)  The  Nature  and  first  Introduction  of  such  Pro- 

cess. 

(B)  In  what  Cases  to  be  awarded  :  And  herein, 

1.  Against  ^a^hat  Persons. 

2.  To  xvhat  Places. 

3.  IVhat  Estate  or  Interest  shall  be  liable  to  a  Sequestratio?i, 

and  from  what  Time. 

(C)  Of  the  Power  and  Duty  of  the  Sequestrators. 

(D)  Sequestration,  when  determined. 


(A)  The  Nature  and  first  Introduction  of  such 
Process. 

A   SEQUESTRATION  out  of  Chancery  is  grounded  on  the  (a)  There 
"^  return  of  the  {a)  serjeant  at  arms,  wherein  it  is  certified  that  "^".^'  ^®  ^ 
the  defendant  hath  secreted  himself;  and  therefore  this  process  armTafte^^tho 
issues,  and  giveth  authority  and  power  to  the  sequestrators  (who  return  of 
are  persons  of  the  plaintiff's  own  naming)  to  enter  upon  and  the  commis- 

seize  his,  the  defendant's,  real  and  personal  estate.  "^"  of  rcbel- 

*  hon  before  a 

•eqiiest  ration  can  issue;  and  the  reason  hereof  is,  that  the  court  will  not  issue  process  upon  the 
whole  lands  and  goods  of  the  defendant,  till  one  of  its  own  officers  see  that  the  defendant  do 
totally  disappear.    Gilb.  Hist.  Ch.  77.     Vide  Preced.  Chan.  549,  &c. 

It  appears,  that  there  were  great  struggles  between  the  com-  Gilb.  Hist. 

mon  law  courts  and  courts  of  equity  before  this  process  came  to   ch.  78. 

be  established.  The  former  held,  that  a  court  of  conscience  could  ^'*°-  ^'^^-  ^^*' 

only  give  remedy  in  personam,  and  not  iii  rein  {b) ;  that  seques-  vy^ttT^^  ^ 

trators  were  trespassers,  against  whom  an  action  lay ;  and  in  the  (A)  Mod.  259^ 

case  of  (c)  Colston  v.  Garderier,  the  Chancellor  cites  a  case,  where  But  2  Mod. 

they  ruled,  that  if  a  man  killed  a  sequestrator  in  tlie  execution  ^.^'  That  the 

r        1  -^  1  Chancellor 

of  sucii  process,  it  was  no  murder.  j^^^.j^^  i^,,,^^ 

»uch  sequestration,  it  will  be  as  binding  as  any  other  process  according  to  the  nilcs  of  tha 
cofnoion  law.   flOn  the  19th  November  1670,  the  House  of  Lords  ordered  a  reference  to  the 


Conunittee  of  Privileges,  to  consider  of  the  proceedinp  in  Chancery,  on  sequestration  of 
estates,  and  what  law  there  was  to  warrant  such  proceedings.  8ce  the  Report,  and  the  opi* 
nions  of  the  judges.    3  SwaDst.309.  notd.\\    (r)  2  Chan.  Ca.^44. 


But  these  were  such  bloody  and  desperate  resolutions,  and  so  ^«">-  Hist, 
much  against  common  justice  and  honesty,  which  requires  that  ^ply 
the  decrees  of  this  court,  which  preserve  men  from  deceit,  should  ^  chan.  Ca.44!r 

not 
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not  be  rendered  illusory,  that  they  could  not  long  stand ;  but 
this  process  got  the  better  of  these  resolutions  on  these  grounds : 
1st,  That  the  extraordinary  jurisdiction  might  punish  contempts 
by  the  loss  of  estate  as  well  as  imprisonment  of  the  person,  be- 
cause that  liberty  being  a  greater  benefit  than  property,  if  they 
had  a  power  to  commit  the  person,  they  might  take  from  him 
his  estate,  till  he  had  answered  his  contempts.     2dly,  To  say 
that  a  court  should  have  power  to  decree  about  things,  and  yet 
should  have  no  jurisdiction  /«  rem,  is  a  perfect  solecism  in  the 
constitution  of  the  court  itself. 
Chan.  Ca.  92.        It  has  been  said,  that  the  first  instance  of  a  sequestration  after 
44"^TN^rth'    *  decree  was  Sir  Thomas  Reed^s  case  in  Lord  Ccrventn/s  time,  and 
life  of  Lord       ^^^^  ^^  ^^^  afterwards  awarded  in  chancery  in  the  case  of  Hyde 
Guildford,        V.  Pettit,  1666,  and  affirmed  in  parliament  (a),  and  by  the  Court 
v.ii.  p.73.        of  Exchequer,   Giiavas  \.  Fountaine,    1687,  and  since  without 
(a)  See  the       scruple.     The  doubt  formerly  was,  that  lands  were  not  liable  to 
Lord? Jour-     execution  before  the  statute  Westm.  2.  13  Ed.  1.  st.  1.  c.  18. 
nals,  xiii.  147.     3  Swanst.  297.11 

Vem.  421.  In   Vemmi's  Reports  it  is  said,  that  sequestrations  were  first 

introduced  in  Lord  Daconh  time,  and  then  but  sparingly  used 

in  process,  and  after  a  decree  to  sequester  the  thing  in  demand 

only. 

I  Fowl.'  Exch.       ^^^  ^^  "^^ '  however,  become  the  commou  process  in  courts  of 

Pr.  170?         '  equity,  and  may  be  said  to  be  twofold  ;  that  is,  it  issues  either  as 

mesne  process  on  the  defendant's  default  in  not  appearing,  or 

not  answering,  after  the  whole  process  of  contempt  hath  spent 

against  him  ;  or,  it  issues  as  a  judicial  process  in  pursuance  of 

a  decree,  and  to  enforce  the  performance  of  it ;  and  it  is  the  exe- 

1  P.  Wnw.        cution  and  life  of  a  court  of  equity;    and  as  it  is  the  fruit  of  a 

308.  long  suit,  it  is  to  be  favoured,  and  in  this  case  it  is  said  to  be 

analogous  to  an  execution  at  common  law. 
3  Br.Ch.Rep.       The  order  for  the  sequestration  afler  a  decree  is,  in  the  first 
^'''«  instance,  only  nisi, 

ib)  Rules  and        A  sequestration  shall  not  be  granted  upon  petition  (i),  nor 
Orders  of         without  oath,  (c) 
Chancery, 

123.  (c)  Harris,  Ch.  Pr.  261.  but  qti.  the  reference  ?  In  the  case  of  Eyre  r.  Countess  of 
Shaftesbury,  2  P.  Wms.  110.  a  sequestration  was  ordered  by  Lord  Macclexfield  ^gmn'it  the 
Countess  of  Shaftesbury  and  Gainsborough,  for  a  contempt  in  marrying  an  infant,  who  was  under 
the  protection  of  the  court.  But,  upon  this  matter  being  brought  before  the  Lords  Commis- 
sioners, after  the  removal  of  Lord  Macclenjieldy  it  was  observed  by  Lord  Commissioner  Gilbert, 
that  this  contempt  was  not  sworn  upon  the  Lady  Gainsborough ;  whereas  an  order  for  seouestra- 
tion  in  the  case  of  a  peer,  or  a  commitment  in  the  case  of  a  common  person,  is  a  judicial  act  of 


that  this  contempt  was  not  sworn  upon  the  Lady  Gainsborough ;  whereas  an  order  for  seouestra- 

'  I  peer,  or  a  commitment  in  the  case  of  a  common  person,  is  a  judicial 
the  court,  and  therefore  must  be  founded  upon  a  proper  affidavit,  as  he  apprehended.     The 


order  is  the  judgment  of  the  court,  the  sequestration  or  commitment  is  but  the  execution  of  it. 
The  judgment  therefore  is  to  be  founded  upon  truth,  and  not  upon  a  conjecture  only.  For,  if 
she  be  examined  upon  interrogatories,  this  will  not  make  good  the  determination  of  the  court 
by  a  matter  ex  post  facto.    Gilb.  Eq.  Hep.  178. 

Granslade  v.  Upon  affidavit  of  opposition  to  sequestrators,  the  Court  of 
Baker,  Bunb*     Exchequer  will  issue  a  writ  of  assistance. 

Gnavas  v.  It  was  once  a  question,  whether  the  court  of  exchequer  could 

Fountain,  nrrant  a  sequestration  after  a  decree  for  a  personal  duty  ?  It  was 
sFreem.99.     ^  admitted. 
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admitted,  that  in  process  for  appearance  a  sequestration  was 
always  gran  table  by  that  court,  but  for  a  personal  duty  after  a 
decree  there  were  many  instances  in  my  Lord  C.  B.  Hale's  time, 
and  in  the  Lord  Mojitagiie's  time,  where  it  had  been  denied,  and 
the  precedents  that  had  been  produced  for  it  were  most  of  them 
where  it  was  the  suit  of  the  king  ;  and  it  was  admitted  on  all  hands 
that  where  the  king  was  plaintiff  it  might  be  granted.  But  by 
the  opinion  of  Fenner,  Heath,  and  Powell  Barons,  it  ought  to  be 
granted;  for  they  thought,  that  if  it  might  be  granted  in  mesne 
process,  where  it  did  not  appear  whether  there  was  any  duty 
or  not,  a  fortiori  after  a  decree  where  the  duty  was  adjudged  and 
ascertained.  And  it  being  always  the  practice  of  the  Chancery, 
it  ought  much  more  in  this  court,  where  the  plaintiff  was  sup- 
posed to  be  a  debtor  to  the  king.  And  they  thought  that  the 
jurisdiction  of  the  court  of  equity  would  be  to  little  purpose,  if 
the  court  had  not  sufficient  authority  to  see  their  decrees 
executed.  —  The  Lord  Chief  Baron  doubted,  because  the  Lord 
Chief  Baron  Hale  could  never  be  prevailed  with  to  grant  it,  nor 
the  Lord  Montague,  to  whose  learning,  he  said,  he  must  greatly 
subscribe.  —  But  by  the  opinion  of  the  other  three  it  was 
granted.] 

(B)  In  what  Cases  to  be  awarded :  And  herein, 
L  Against  what  Persons. 

A    vSEQUESTR ATION  nisi  is  the  first  process  against  a  peer  2  P.  Wms. 

or  member  of  the  House  of  Commons.  ^^^- ' 

A  sequestra- 
tion granted  against  an  infant  peer.     2  Chan.  Ca.  163. That  formerly  an  attachment  lay. 


Comb.  62. That  it  must  be   founded  upon  a  proper  affidavit,  being  a  judicial  act  of  the 

court.    (         —     - 
propertj 


court.    Gilb.  Eq.  Rep.  178.      l|Quir;r,  whether  it  is  regular  to  issue  a  sequestration  against  the 
erty  of  a  party  who  is  in  the  Fleet,  under  process  from  the  Common  Pleas,  and  is  detained 


property  ot  a  party  wno  is  m  me  riecc,  unaer  process  irom  me  v^ommon  rieas,  and  is  detained 
also  under  an  attachment  from  Chancery,  but  who  has  not  been  brought  up  by  habctu  corpxu  to 
the  bar  of  the  court,  in  order  to  be  turned  over  to  the  warden.  Const  v.  Barr,  2  Russell's  R.  161. 
The  irr^ularity  of  a  sequestration  is  wmved,if  the  party  against  whom  it  is  issued  gives  the 
sequestrators  directions  how  to  deal  with  his  property.  Ibid, ;  and  see  S.  C.  2  Sim.  & 
Stu.  452.11 

A  sequestration  is  also  the  first  process  against  the  menial  2P.Wms.  535. 
servant  of  a  peer,  within  the  words  and  meaning  of  the   statute  t^^stat. 
12  &  13  W.  3.  c.  3.,  for  that  otherwise  such  servant  would  have  ^^       *  ^*  ^'^ 
greater  privilege  than  his  lord. 

If  there  be  a   secjuestration  nisi  against  a  peer  for  want  of  an  2  P.  Wms. 
answer,  and  the  peer  put  in  an  answer,  that  is  insufficient,  yet  the  385  [VidetU' 
order  for  a  sequestration  shall  not  be  absolute,  but  a  new  seques-  f^*  ^°'-  ^• 
tration  nisi.  ^^'^ 

[If  before  a  sequestration  is  awarded,  the  defendant  shall  have  sCh.  Ca.44. 
conveyed  his  land  by  covin,  the  sequestration  shall  be  awarded 
against  the  defendant  and  his  assigns,   and  the  person  to  whom 
the  land  is  assigned  may  be  taken  upon  the  secjucstration.] 

2.   To  what  Places. 
Notwithstanding  the  superintendent  power  of  the  courts  in  y^^  ^^ 
this  kingdom  over  those  in  Ireland,  and  what  is  said  in  some  of  2  Chan.  Ca. 

our 
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sP.Wms.  our  books,  it  seems  to  be  now  the  better  opinion,  that  the  Court 
of  Chancery  here  cannot  award  a  sequestration  against  lands  in 
Ireland, 

It  was  said  that  such  process  had  been  awarded  to  the  go- 
vernor of  AVM  Carolina  ;  but  herein  it  was  doubted,  whether 
such  sequestration  should  not  be  directed  by  the  king  in  coun- 
cil, where  alone  an  appeal  lies  from  the  decrees  in  the  plant- 
ations. 

[Where  a  defendant  is  out  of  the  reach  of  the  court,  and  can- 
not be  made  to  appear,  it  amounts  to  the  same  thing  as  if  the 
plaintiff  had  taken  out  process  for  want  of  an  appearance,  and 
carried  it  through  the  whole  line  of  process  to  a  se(iuestration.  And 
therefore  where  a  bill  for  an  account  is  filed  against  two  partners, 
one  of  whom  is  out  of  the  kingdom,  the  court  will  decree  an  ac- 
count to  be  taken,  and  that  the  whole  which  appears  to  be  due 
shall  be  paid  by  the  defendant  partner,  who  is  brought  to 
a  hearing.] 

3.   What  Estate  or  Interest  shall  he  liable  to  a  Sequestration,  and 
from  "dchat  Time, 


189. 
261. 


2P.  Wms 

261. 


Darwent  v. 
Walton, 
SAtk.  510. 


1 


2  Chan.  Ca. 

46. 

Vide  1  Bern. 

431.    ||See 

Coulston  V. 

Gardiner, 

3  Swanst.  282. 
Marquis  of 
Carmarthen  v. 

1  Ch.R.247. 


Mosely  V. 
Warburton, 
1  Salk.320. 


Ca.Talb.22«. 


\lartin  v. 
Kerridgc, 

3  P.\Vins.240. 

Dundas  v. 

Dutens. 

1  Ves.jun.196. 

Simmonds  v. 

Kinnaird, 

4  Ves.  735. 
Macarthy  v. 


Copyholds  may  be  sequestered,  though  not  extendible  at  com- 
mon law  or  the  statute  of  Westm.  2.  (13  Ed.  st.  1.),  for  courts  of 
equity  have  potestatem  extraordirH  et  absolutam.  But  it  seems  a 
doubt  whether  such  a  sequestration  can  be  revived  against  the 
heir  of  the  copyholder,  for  if  it  should,  the  heir  would  possibly 
not  take  up  those  lands ;  and  then  the  lord  would  be  witliout  a 
tenant. 
Hawson,  id.  294.|| 

[Where  lands  of  the  husband,  out  of  which  an  annuity  to  the 
wife  issued,  were  sequestered,  the  husband  dying,  the  sequestra- 
tion was  discharged  as  to  the  annuity. 

If  a  prebendary  has  a  distinct  corpse,  or  estate  incident  to  his 
prebend,  it  may  be  sequestered :  but,  where  he  is  only  a  member 
of  the  body  aggregate,  and  the  inheritance  is  in  the  dean  and 
chapter,  there  cannot  be  a  sequestration.] 

A  sequestration  out  of  Chancery  is  more  effectual  than  an 
execution  by  Jicri  facias  at  law ;  lor,  a  sequestration  may  be 
«gainst  the  goods,  though  the  party  is  in  custody  upon  the  at- 
tachment ;  whereas  at  law,  if  a  capias  ad  satisfaciendum  is  exe- 
cuted, there  can  be  x\o  Ji,  fa,  issued. 

[But  no  sequestration  lies  until  the  time  for  the  return  of  the 
attachment,  upon  which  the  body  was  taken,  is  out.] 

||Choses  in  action,  as  stock,  debts,  «5t.,  it  seems,  cannot  be  se- 
questered. But  a  pension  granted  to  a  party  and  his  assigns  is; 
not  a  chose  in  action  but  a  grant,  and  sequestrators  may  receive 
it ;  it  is  distinguishable  from  an  officer's  half-pay,  which,  on 
principles  of  public  policy,  is  not  assignable  ;  and  a  party  holding 
money  claimed  by  the  person  against  whom  the  sequestration 

issued.^ 
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issued,  and  also  by  a  stranger,  was  ordered  to  pay  the  sum  into  Goold,  i  Ball 

court.  II  S^-??7- 

Francklm  v. 
Colhoun,  3  Swanst.  276. ;  and  see  Johnson  v.  Chippindall,  2  Sim.  R.  5S. 

Where  the  sequestrators  seize  the  real  estate  of  the  party,  any  ^Vide  Walker 

tenant  or  other  person  who  claims  title  to  the  estate  so  sequester-  v.  Bell, 

ed,  either  by  mortgage,  judgment,  lease,  or  otherwise,  who  hath  ^  Madd.2i.H 
a  title  paramount  to  the  sequestration,  shall  not  be  obliged  to 
bring  a  bill  to  contest  such  title,  but  he  shall  be  let  in  to  contest 
it  in  a  summary  way. 

He  may  move  by  his  counsel  as  of  course  to  be  examined  jpro  qjj^j  jjjgj.  ^ 

interesse  siio  ,•  and  in  this  case  the  plaintiff  is  to  exhibit  interro-  so.  i  Ves.iso. 

gatories  in  order  to  examine  him  for  a  discovery  of  his  title  to  ||Therecanbe 

the  estate,  and  he  must  be  examined  upon  such  interrogatories  ^P  examma- 

accordingly  ;  and  the  Master  must  state  the  matter  to  the  court,  ^'^^"^^^tin  the 

and  the  parties  may  enter  into  proof  touching  the  title  to  the  es-  sequestrators 

tate  in  question ;  and  when  the  Master  hath  stated  the  whole  have  made  the 

matter,   the  court  proceeds  to  give  judgment  therein  upon  the  p^^''"• 

report ;  and  if  it  appears  that  the  party  who  is  examined  pro  Duchess  of 

intn-cssc  mo  hath  a  plain  title  to  the  estate,  and  is  not  affected  Newcastle, 

with  the  sequestration,  then  it  is  to  be  discharged  as  against  him  s  Swanst.  290. 

with  or  without  costs,  as  the  court  shall  determine  upon  the  cir-  "9^^-    '^^^ 

.  r  *i  1  •  ^  Master  cannot 

cumstances  or  the  case,  and  so  vice  versa,  enquire  with- 

out an  order,  id.  511.  The  examination  is  conclusive  if  not  replied  to,  ibid.  An  order  for 
leave  to  exhibit  interrogatories,  to  falsify  the  examination  pro  interesse  suoy  is  obtained  by  amo- 
tion of  course,  id.  308.||     Vide  Com.  Rep.  712.  1  P.  Wms.  308. 

[A  person  claiming  title  to  goods  seized  under  a  sequestration,  w     . 
obtained  an  order,  that  the  party  prosecuting  the  sequestration  vVillis  Mav 
might  exhibit  interrogatories  against  him,  to  examine  him  j^ro  in-  10.  1745.  in 
tercsse  siiOy  and  in  the  mean  time  that  the  goods  might  be  restored  ^^^^^*  ^  Fowl. 
to  him  on  his  giving  securit}^  iss     iV*B 

This  order  was  directed  to  be  made  hy  the  court  similar  to  that  in  Mackenzie  v.  the  Marquis  of 
Powis,  6th  July  1739,  which  was  settled  by  the  court ;  \\et  vide  2  Ball  &  B.  66.\\ 

Papers  had  been  delivered  out  several  years,  lor  the  purpose  2  Br.  Ch. 
of  being  examined,  and  an  order  had  been  made,  that  they  R.  434. 
should  be  restored.  Application  had  been  made  for  the  return, 
and  refused.  The  order  had  been  served  personally,  but  no 
writ  of  execution  of  the  order  had  been  served  or  sued  out.  It 
was  moved  for  a  sequestration  nisi,  and  the  rule  was  granted  as 
of  course.] 

The  sequestration  binds  from  the  time  of  awarding  the  com-  Vern.  58. 
mission,  and  not  from  the  time  of  executing  it  and  its  being  laid  ||Sec  Crofts  r. 
on  by  the  commissioners  only ;  for  if  that  should  be  admitted,  then  ^||*<»cld, 
the  inferior  officer  would  have  ligaftdi  et  iion  ligafidi  potestatcm,     ^is^^^  ' 

(And  the  sequestration  is  not  affected  by  the  statute  of  frauds,  Payne  v. 
and  therefore  is  like  an  execution  at  common  law,  which  bound  Orewe,4East, 
from  the  teste.  '^^*'* 

But  if  the  party  at  whose  prayer  the  sequestration  issues  take  The  doctrine 
no  measure  to  compel  its  execution  in  due  time,  and  the  seques-  of  this  case 
irators  never  in  fact  possess  themselves  of  the  goods,  the  party  nppears  con- 
issuing  it  loses  tlie  advantage  of  it  by  his  laches.    And  if  a /../a.  ci^.tnChan- 

against 
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eery  decided 
at  the  same 
period.  Angel 
V.  Smith, 
9Ve8.33C. 


9  Ves.  356. 
Brooks  V. 
Greathed, 
1  Jac  &  W.  1 


Woodv. 
Freeman, 
2  Atk.  542. 
Hawkins  v. 
Crook,  5  Atk. 

Vem,  248. 
Vern.  I6i. 


1  P.  Wms. 
307. 


3  Ch.  Rep.  87. 


Cornish  v. 
Searell, 
8  Barn.  &  C. 
471.     (a)  See 
6  Taunt.  202. 
1  Bing.  38. 


against  the  goods  of  tlie  defendant  in  Chancery  is  delivered  to 
the  sherilF  after  tlie  sequestration  has  been  suffered  to  remain 
dormant  for  a  considerable  time  (as  eighteen  months)  without 
being  laid  on,  and  the  sheriff  on  seizing  under  the^.  Ja.  is  in- 
formed of  the  sequestration,  still  he  is  bound  to  levy ;  and  if  he 
returns  nulla  bona^  he  is  liable  to  an  action  for  a  false  return. 

When  the  sequestrator,  however,  is  in  possessto?i,  he  cannot 
be  disturbed  without  leave  of  the  court.  || 

78. 

(C)  Of  the  Power  and  Duty  of  the  Sequestrators. 

T^HE  sequestrators  are  officers  of  the  court,  and  as  such  are 
amenable  to  the  court,  and  are  to  act  from  time  to  time  in 
the  execution  of  their  office  as  the  court  shall  direct.  They  are 
to  account  for  what  comes  to  their  hands,  and  are  to  bring  the 
money  into  court  as  the  court  shall  direct,  to  be  put  out  at  in- 
terest or  otherwise,  as  shall  be  found  necessary.  But  this  money 
is  not  usually  paid  to  the  plaintiff,  but  is  to  remain  in  court  till 
the  defendant  hath  appeared  or  answered  and  cleared  his  con- 
tempt, and  then  whatsoever  hath  been  seized  shall  be  accounted 
for  and  paid  over  to  him.  However,  the  court  have  the  whole 
under  their  power,  and  may  do  therein  as  they  please,  and  as  shall 
be  most  agreeable  to  the  justice  and  equity  of  the  case. 

The  plaintifTs  counsel  may  move  and  obtain  an  order  for  the 
tenants  to  attorn  and  pay  their  rents  to  the  sequestrators,  or  for 
the  sequestrators  to  sell  and  dispose  of  the  goods  of  the  party,  and 
to  keep  the  money  in  their  hands,  or  to  bring  it  into  court,  as 
shall  be  most  advisable  and  discretionary,  and  fitting  for  the 
court  to  do. 

[A  sequestrator  is  not  entitled  to  any  stated  fee ;  nor  can  he 
call  upon  the  plaintiff  for  any  fee,  before  he  has  made  a  return  of 
what  he  has  seized  under  the  sequestration.] 

594. 

Sequestrators  on  mesne  process  are  accountable  for  all  the  pro- 
fits, and  can  retain  only  so  far  as  to  satisfy  for  contempt. 

If  sequestrators,  having  power  to  sell  timber,  dispose  of  7000/. 
worth,  and  only  bring  2000/.  to  account,  they,  as  officers  and 
agents  of  the  court,  are  responsible,  and  not  the  plaintiff. 

A  sequestration  is  in  nature  of  a  levari  at  common  law,  and 
the  party  sequestering  has  neither ^«  ad  rem  vel  in  re ;  the  legal 
estate  ot  the  premises  remaining  in  every  respect  as  before. 

Sequestrators  l)eing  in  possession  of  a  great  house  in  5/. 
Javieis  Square,  which  was  the  defendant's  for  life,  the  court  or- 
dered that  the  Master  allow  a  tenant  for  the  house,  and  the 
sequestrators  to  make  a  lease,  and  the  tenant  to  enjoy  it 

II  Where  A,  was  tenant  of  premises  under  a  lease  from  B,^ 
and  a  sequestration  issued  against  /?.,  and  A.  signed  an  attorn- 
ment agreeing  to  hold  as  tenant  to  the  sequestrators ;  it  was  held, 
in  an  action  for  use  and  occupation  brought  by  the  sequestrators 
against  A.,  first,  that  this  instrument  required  an  agreement 
stamp;   and  second,   that  A.,  not   having  received  possession 

from 
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from  the  sequestrators,  might  dispute  their  title  (a);  and  that  (jn  Sequestra- 
the  lease  not  being  proved  to  be  surrendered,  was  an  answer  to  the  tors  on  mesne 
action.     And  as  the  sequestrators  had  no  legal  title  to  the  rent,  qu,  process  will 
whether  they  could  have  maintained  the  action  independently  of  "ot  be  ordered 
*i.     1  O/Mii  tr  J         by  the  Court 

the  lease  ?(^>)  II  of  Chancery 

to  make  leases,  5  Swanst  306.  note ;  but  aliter  under  a  sequestration  for  nonpayment  of 
money.  Id.  304. 

It  was  moved,  that  the  irregularity  of  a  sequestration  might  be  Desbrough 
referred  to  the  deputy,  which  was  taken  out  against  the  defend-  ^  ^'^^.'J^p' 
ant  for  not  appearing,  by  reason  of  its  being  taken  out  sooner  2\%An  Scacc.' 
than  by  the  course  of  the  court  it  could,  and  yet  the  sequestra-  [This  case  is 
tors  had  taken  the  goods  off  the  premises,  and  threatened  to  sell  also  reported 
them ;  the  Chief  Baron  said,  that  as  to  the  carrying  the  goods  off  by^Bunbury, 
the  premises,  it  was  clear  the  sequestrators  could  do  that,  be-  def^the^narae 
cause  a  sequestration  upon  mesne  process  answers  to  a  distrifigas  of  Desbrow  v. 
at  law.    But  however,  as  to  the  selling  them,  the  court  agreed  to  Crommie,  but 
the  present  case  it  could  not  be  lawful,  and  said  it  had  lately  been  the  statement 
settled  on   debate;  and  observed  further,  that  courts  of  equity   welU^the 
could  not  authorise  sequestrators  to  sell  goods  even  upon  a  de-  language  of 
cree  until  Lord  Stamford's  act,  which   makes  decrees  in   this  the  court,  is 
respect  equivalent  to  a  judgment.     And  even  now,   the  counsel  different.    It 
said,  sequestrators  cannot  sell  but  by  leave  of  the  court :  how-  Jlf^  sequei* 
ever,  the  court  said,  this  was  a  matter  proper  for  them  to  consi-  tration  issued 
der  upon  another  occasion,  and  therefore  only  referred  the  irre-  against  the 
eularity  of  the   sequestration  as  to  the   point  of  time  to  the  defendant/or 
deputy.  „^^^/.  the 

sequestrators  entered  the  defendant's  house,  and  removed  all  the  goods  to  the  value  of 
seventy  pounds  at  least,  though  the  thing  in  demand  by  the  bill  was  little  more.  It 
was  moved  to  have  restitution  of  the  goods,  in  regard  the  removal  of  them  was  not  in  the 
power  of  the  sequestrators  without  a  particular  order  of  the  court  for  that  purpose.  And 
per  curiam^  — There  is  a  difference  between  a  sequestration  for  want  of  an  appearance,  and  for 
want  of  an  answer.  Even  in  the  first  case,  it  is  to  be  looked  upon  as  a  d'utringa*  in  vifinitum  at 
law  ;  and  the  distress  Ihere  ought  to  be  only  at  first  nothing,  then  increasing  by  degrees  ♦,  as 
the  court  directs,  in  order  to  compel  an  appearance :  so  the  sequestrators  ought  in  the  first 
case,  after  seizure  of  some  goods,  to  apply  to  the  court  for  further  directions  for  seizure,  in 
order  to  compel  an  appearance.  But,  \x\  the  second  case,  the  setiuestrators  have  no  power  to 
remove  any  goods,  much  less  to  sell ;  for  the  goods  are  only  to  be  retained  in  nature  of  a 
pledge  to  answer  the  contempt ;  and  the  plaintiff  receives  no  injury  by  this,  for  he  may  set 
down  his  cause,  and  his  bill  may  be  taken  pro  coufesso.  And  m  this  case  the  sequestrators 
bad  a  day  given  to  shew  cause  why  an  attachment  should  not  go  against  them.] 

Jit  would  seem  that  sequestrators  may  justify  breaking  doors  Lowten  v. 
in  execution  of  their  office,  by  analogy  to  the  proceedings  under  Mayor  of  Col- 
a  commission  of  rebellion,  but  that  they  have  not  a  right  to  seize  che«ter,2  Mer. 
books  and  papers  of  a  corporation.  ||  ^^^' 

[It  was  moved  to  sell  goods  taken  on  a  sequestration  upon  mesne  Hales  v. 
process  :  but  Lord  Thurlcme  refused  the  motion,  a  sequestration   Shafto,  3  Br. 
upon  mesne  process  being  only  to  found  the  further  process  of  ^h.  72.;  ||see 
taking  the  bill  -pro  confesso,  P"*  *^'" 

Tbe  defendant  was  prosecuted  to  a  sequestration  for  want  of  Wilcockt  ▼. 
an  answer;  and  the  sequestrators  having  taken  eleven  hogsheads  Wilcocks, 

-*  [A  dittrcM,  where  there  is  nothing  seized,  and  a  gradual  increase  of  that  nothing^  should  ap- 
pear to  common  understandings  rather  extraordinary. 

of 
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Arabl.  421.  of  cider,  and  other  perishable  commodities,  the  plaintiff  peti- 
at  the  Rolls.  tio^ed  to  have  them  sold.  But  the  court  refused  to  do  it,  until 
the  hearing  of  the  cause,  and  ordered  the  petition  to  come  on  at 
the  same  time  with  the  cause.  And  now  they  came  on  to  be 
heard  together,  and  the  bill  was  taken  pro  covjl'sso  against  the 
defendant ;  and  the  cider  and  other  perishable  goods  were  or- 
dered to  be  sold  by  auction,  and  the  money  to  be  paid  into  the 
Bank,  subject  to  the  further  order  of  the  court. 
1  Ves.  183,  A  sequestration  partakes  not  of  the  nature  o^  o.^  fieri  facias,  but 

\%A.per  Lord  of  a  writ  of  extent  on  a  recognizance  or  distringas,  vesting  no 
Hardwxcke,  right  in  the  party,  because  the  execution  is  not  complete,  but  a 
further  act  of  the  court  necessary ;  which  whether  by  process  or 
order  makes  no  difference :  and  that  further  act  is,  that  after 
seizure  by  the  commissioners  of  the  goods  and  profits  of  tlie 
lands,  and  return  to  the  court,  the  party  must  apply  to  the  court 
to  have  an  account  of  the  sequestration  taken,  and  an  order  made 
for  sale  of  the  goods  towards  satisfaction  of  the  duty  decreed 
him,  without  which  he  cannot  have  it.  For  the  writ  of  seques- 
tration does  not  require  the  sequestrators  to  levy  to  the  use  of 
the  plaintiff,  but  only  to  detain  and  keep  in  their  hands  until  the 
sum  is  duly  paid,  the  contempts  cleared,  and  the  court  make  fur- 
ther order  to  the  contrary.  It  is  not  of  a  great  many  years' 
standing,  that  the  court  has  ordered  goods  to  be  sold  to  satisfy 
paipnent  after  a  decree  ;  but  it  is  very  lately,  that  the  court  has 
ordered  it  for  a  collateral  contempt  in  proceeding  before  a  decree  ; 
which  that  court  now  does  in  aid  of  its  proceedings. 
Cavil  v.  Smith,  Where  there  had  been  an  order  for  payment  of  money,  and 
3  Br.  Ch.  the  party  was  in  contempt  for  nonpayment,  and  a  sequestration 

Rep.362.|jS.C.  jiad  issued,  and  the  goods  were  taken :  the  sequestrators  were 
worn.  Cadellv.        j        i  i.         n  *u  i 

Smith  ordered  to  sell  the  goods. 

5  Swan8t.308.» 

Yarrothv.  Upon  a  commission  of  sequestration,  the  commissioners  se- 

Seys,  Bunb.  questered  some  live  cattle,  which  not  being  sufficient  to  answer 
*^*u  ^^—  ^^^  ^^^  debt,  it  was  moved  to  sell.  But  the  motion  was  denied,  be- 
to  seH?!!"-^^  cause  the  commissioners  had  not  returned  the  commission.  But 
goods  taken  when  that  was  done,  and  it  appeared  what  they  had  sequestered, 
onasequcs-  and  the  value  as  to  so  much  in  part  of  the  debt,  then  for  the 
tration  on  remainder,  a  new  sequestration  should  issue,  and  a  venditioni 
aifpcar  to°be^  exponas  to  sell  the  goods  sequestered  upon  the  first,  {a) 
at  variance.  In  Shaw  v.  Wright,  3  Ves.  22.  the  Lord  Chancellor  said,  he  "  should  not  have  much 
**  difficulty  in  selling  perishable  commodities,  or  the  natural  produce  of  a  farm  ;"  but  in  that 
case  no  saleable  goods  were  ttUcen.  In  Simmons  v.  Lord  Kinnaird,  4  Ves.  735.  the  question 
was  discussed  but  not  decided.  In  Knight  v.  Young,  2  Ves.  &  Bea.  184.  Lord  Eldwi  C.  re- 
fused the  sale;  et  vide  1  Dick.  TtZS.  2  Dick.  622.  Walker  v.  Bell,  2  Madd.  K.  21.  where  the 
principal  cases  arc  cited.  Sequestrators  on  a  decretal  order  have  the  same  power  to  sell  as  on 
a  final  decree.     Cadell  v.  Smith,  3  Swanst.  308.|| 

The  act  of  5  G.  2.  c.  25.  empowers  the  plaintiff  to  go  on,  as 
well  upon  a  sequestration  for  not  appearing,  as  upon  a  sequestra- 
tion for  not  complying  with  a  decree,  which  could  not  be  done 
in  equity  until  then ;  for  according  to  the  first  section  of  that  act, 
where  a  person  does  not  enter  an  appearance  within  the  usual 

time 
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time  after  a  subpoena  issues,  and  there  is  just  ground  to  believe, 
supported  by  affidavit,  that  he  is  gone  out  of  the  kingdom  to 
avoid  the  process,  the  court  out  of  which  the  process  issues  is  to 
appoint  a  day  for  his  appearance,  to  be  inserted  in  the  London 
Gazette^  and  pubHshed  on  the  Lord's  Day  in  the  parish  church 
of  the  defendant :  and  a  copy  of  the  order  of  the  court  is  to  be 
posted  up  in  some  pubhc  place  at  the  Royal  Exchange  in  London^ 
if  such  order  be  made  by  the  Court  of  Chancery,  Court  of  Ex- 
chequer, or  Court  of  the  Duchy  Chamber  of  Lancaster ,-  but,  if 
by  any  of  the  courts  of  equity  of  the  Counties  Palatine  of 
Chester,  Lancaster,  and  Durham,  or  of  the  Great  Sessions  in 
Wales,  then  in  some  public  place  in  some  market-town  within 
the  jurisdiction  of  any  such  court,  nearest  to  the  place  of  the 
defendant's  usual  abode,  if  within  the  jurisdiction  ;  and  on  the  de- 
fendant's not  appearing  within  the  time  limited  by  the  court,  the 
court  may  order  the  plaintifTs  bill  to  be  taken  7??o  confesso,  and 
make  such  decree  thereupon  as  they  shall  think  just,  and  to  en- 
force it,  may  order  the  defendant's  estate  or  effects  to  be  seques- 
tered, and  the  plaintiff  to  be  satisfied  his  demand  out  of  the 
estate  and  effects  so  sequestered,  he  first  giving  security  to  abide 
such  order  touching  the  restitution  thereof  as  the  court  may 
make,  upon  the  defendant's  appearing  to  defend  the  suit,  and 
paying  such  costs  as  the  court  may  order;  but  in  default  of  such 
security  being  given  by  the  plaintiff,  the  court  shall  order  the 
estate  and  effects  sequestered  to  remain  under  their  direction, 
either  by  appointing  a  receiver,  or  otherwise,  until  the  defendant 
shall  appear  to  defend  the  suit,  and  pay  such  costs  to  the  plain- 
tiff as  the  court  shall  think  reasonable,  or  until  such  order  shall 
be  made  therein  as  the  court  shall  think  just. 

Although    a   sequestration  issue    only    as    mesne   process    to  Maynard  v. 
compel  an  answer,  yet,  if  there  is  any  duty  to  be  performed,  it  Pomfret, 
shall  remain  notwithstanding  the  defendant  offer  to  pay  the  costs  ^  ^'^*  ^^^' 
of  the  contempt. 

The  court  cannot  make  an  order  under  a  sequestration  to  sell  ghaw  v. 
a  subject,  which  passes  by  title  and  not  by  delivery.]  Wright, 

sVcs.jun.  28. 
||nrfe  p.  ICO.  as  to  ordering  a  siile.|| 

Lands  were  decreed  to  be  liable  to  5000/.  per  ann.  for  the  life  4  Feb.  )6& 
of  A.,  and  a  sequestration  and  injunction  for  the  possession  to  that  17  Car.  2.  in 
purpose ;  the  defendant  against  the  injunction  enters  upon  the  ^^'  ^""^^  ^'* 
lands,  and  receives  the  profits  to  the  value  of  1972/.,  and  there-      ^"^^  * 
upon   was  decreed  to  pay  it ;  and  after  the  death  of  A.  it  was 
decreed,    that   the    sequestration    should    continue    against    the 
defendant  for  the  payment  of  tliat  money :  and  now  the  defend- 
ant moved  to  have  liberty  to  fell  timber  to  raise  money  for  his 
subsistence,  alleging,  that  the  sequestrators  had  only  the  posses- 
sion and  the  perception  of  the  annual  profits  by  the  course  of  the 
court,  and  therefore  it  could  be  no  prejudice  to  have  this  granted  : 
But  Sir  77.  Grimslon,  Master  of  the   Rolls,  refused.     For  1st, 
This  invades  the  decree  which  is  for  the  quiet  possession,  which 
will   be  disturbed  if  the  defendant  enters  to  cut  down  limber. 
2d,  The  defendant  not  havinir  iierformed  the  decree  by  the  pay- 

VoL.VfI.  ""     M  mcnt 
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ment  of  the  money,  he  shall  not  receive  any  favour  from  the  court 
whilst  he  stands  in  contempt.  3d,  If  he  will  with  the  sale  of  this 
timber  pay  the  plaintiff  his  debt,  and  so  discharge  the  sequestra- 
tion, there  might  be  some  reason  for  it ;  but  for  him  to  raise 
monies  to  other  purposes,  he  shall  not  be  favoured ;  and  unless 
the  plaintiff  will  consent,  he  shall  not  have  liberty  to  fell. 
HowcII  V.  Ld.        [Where  a  bill  is  taken  jiro  confcsso  for  want  of  an  answer,  qu, 

Coningsby,        whether  the  decree  shall  be  absolute,  or  only  nisi  r*] 
Bunb.  219.  J  ^ 

Hughes  V.  Owen,  I<L  S99. 

(D)  Sequestration,  when  determined. 

Vern.  58.  \    SEQUESTRATION  that  issues  as  a  mesne  process  of  the 

Vide  infra,  court  will  be  discontinued  and  determined  by  the  death  of 

the  party.    But,  where  a  sequestration  issues  in  pursuance  of  a 
decree,  and  to  compel  the  execution  of  it,  there,  though  the  same 
be  for  a  personal  duty,  it  shall  not  be  determined  by  the  death  of 
the  party. 
Ch.  Ca.  241.         A  sequestration  against  the  father,  who  appeared  to  be  only 
2  Ch.  Ca.  46.    tenant  for  life,  was  on  his  death  discharged. 
Vern.  118.  The  bill  was  to  revive  a  sequestration   obtained  against  th<* 

defendant's  husband  for  a  personal  duty  before  his  intermarriag' 
with  the  defendant,  and  to  avoid  the  defendant's  estate  in  dower 
in  the  lands  that  were  sequestered  before  the  marriage,  it  beii:g 
nisisted  that  those  lands  were  so  bound  by  the  sequestration,  and 
covered  therewith,  that  the  defendant's  right  of  dower  could 
never  attach  upon  them.  But  on  a  demurrer  to  this  bill,  the 
demurrer  was  allowed  ;  and  it  was  ruled,  that  such  a  sequestration 
should  not  bind  the  feme  who  came  in  (or  her  jointure  or  dower. 
But,  whether  the  heir  in  fee-simple  should  in  such  case  have  the 
estate  bound,  and  subject  to  such  a  sequestration,  or  not,  was 
doubted ;  and  the  case  not  being  before  my  Lord  Keeper,  he  re- 
fused giving  any  opinion  therein. 
Vern.  1C6.  Afterwards  this  last  point  came  before  the  same  Lord  Keeper 

in    another    case,    when  his   Lordship  inclined  to  think  that  a 
sequestration  for  a  personal  duty  determined  with  the  death  of 
the  party,  and  could  not  be  revived  against  the  heir ;  but  his 
Lordship  took  time  to  consider  of  it,  and  would  be  attended  with 
precedents. 
Blieh  V  Earl         ^^  seems  to  be  now  settled,  that  a  sequestration  is  a  personal 
of  Darnley,       process,  which  abates  by  the  death  of  the  party ;  so  that  such 
2P.Wms.62i.  sequestration  being  groundeil  on  a  decree  for  a  debt  or  personal 
[So,  Wharam    Juty,  cannot  be  revived  against  the  heir  of  the  defendant:  other- 
1  VerTs'i^"'    ^'^^'  '"  those  cases  in  which  the  heir  is  bound. 
White  V.  Haywanl,  -J  Ves.  464.     Sed  contrh^  Hawkins  v.  Crook,  3  Atk.  594.]     ||See  Marquis  of 
Caermarthen  v.  Hawson,  3  Swanst.  294.  note.|| 

Anon.  [A  sequestration  issued  against  J.  S,  for  not  performing  a  de- 

Bunb.  31.  jjree,  under  which  lands  were  seized.     ,/.  *S'.  died,  whereupon  it 

was  moved,  that  the  sequestration  should  be  discharged.  But  the 

court  refused  it,  because  the  sequestration  was  not  returned;  for 

the 
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the  sequestrators  are  answerable  for  what  profits  they  have 
received  of  the  lands,  and  they  have  nothing  to  indemnify  them, 
but  the  authority  given  by  the  sequestration.  —  But,  the  seques- 
tration being  returned,  the  court  discharged  it,  as  to  the  lands, 
from  the  death  of  J.  S,'\ 

II  Under  a  decree  to  account,  made  upon  taking  the  bill  pro  Heyn  v.  Heyn, 
cojifesso  against  a  defendant  who  has  appeared  but  not  answered,  Jac.  R.  49. 
he  cannot  attend  the  Master  without  leave  of  the  court;  but  leave 
to  attend  was  given,  and  the  sequestration  discharged,  upon  pay- 
ment of  the  costs  of  the  contempt,  and  of  the  suit. 

As  to  sequestrations  issuing  on  execution  at  common  law 
against  a  beneficed  clerk,  see  ante.  Vol.  III.  tit.  "  Execution," 
(G)6.;  Burn^s  Ecclesiastical  Law,  tit.  Sequestration;  Tidd's  Prac. 
1060.  (8th  ed.) ;  and  6  Barn.  &  C.  630.:  and  as  to  sequestrations 
by  the  ecclesiastical  courts,  see  Burn,  tibi  sup.  2  Phill.  Rep.  p.  l.|| 
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(A)  IINature  of,  andll  when  first  allowed. 

(B)  In  what  Actions. 

(C)  What  Debts  may  be  set-off.    ' 

\l.  As  to  the  Nature  of  the  Demand. 

2.  As  to  the  Character  of  the  Parties :  And  hei'ein  of  Agents^ 
Factors^  Insurance  Brokers,  Assignees,  &c.  || 

(D)  Wiiere  the  Defendant  must  plead  a  Set-off,  and  where 

khe  may  give  Notice  of  Set-off;  and  herein  of  the 
Form  of  each,  ||and  of  Particulars  of  Set-off.|| 


f  A)  IINature  of,  and||  when  first  allowed. 


AT  common  law,  if  the  plaintiff  was  as  nmch,  or  even  more  2  Burr.  826. 

indebted  to  the  defendant,  than  the  defendant  was  indebted 
to  him,  yet  he  had  no  method  of  striking  a  balance:  the  only  way 
of  obtaining  reUef  was  to  go  into  a  court  of  ecjuity.  To  remedy 
this  inconvenience,  it  was  enacted  by  the  statute  of  2  G.  2.  c.  22. 
$13.  "That  where  there  are  mutual  debts  between  the  plaintiff 
*•  and  defendant,  or  if  either  party  sue  or  be  sued  as  executor 
**  or  administrator,  where  there  are  mutual  debts  between  the 
"  testator  or  intestate,  and  cither  party,  one  debt  may  be  set 
"  against  the  other;  and  such  debt  may  be  given  in  evidence  on 
•*  the  general  issue,  or  pleaded  in  bar,  as  the  nature  of  the  case 
••  shall  require,  so  as  at  the  time  of  pleading  the  general  issue, 

M  2  "  where 
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"  where  any  such  debt  of  the  plaintiff,  his  testator  or  intestate,  Is 

"  intendeil  to  be  insisted  on  in  evidence,  notice  shall  be  given  of 

"  the  particular  sum  or  debt  intended  to  be  insistetl  on,  and  up- 

"  on  what  account  it  became  due ;  otherwise  such  matter  siiall 

"  not  be  allowed  in  evidence  upon  the  general  issue." 

Remington  ^Vhere  a  set-off  is  admissible,  the  parties  are  alternately  plain- 

T.  Stevens,        tiff  and  defendant ;  so  that  if  the  cross  demand  or  any  part  be 

9  btra.  1871.     within  the  statute  of  limitation,  that  objection  may  be  replied  to 

it,  in  like  manner  as  it  may  be  pleaded  in  bar  to  the  declaration. 

Hicks V. Hicks,       ||Unless  the  statute  is  replied,  a  debt  accruing  above  six  years 

^3*^ J  ^^'*      before  the  suit  may  be  set-off.  || 

Ma  vide 

S  Stark.  497.  {qu.  whether  this  decision  is  law  ?)  and  see  1  Esp.  Ca.  569. 

(B)  In  what  Actions. 

(a)Bames,450.    A    SET-OFF  is  allowable  in  actions  of  debt,  covenant,  and 
Bull.  N.  P.  assumpsit,  for  the  nonpayment  of  money ;  but  not  in  actions 

18 1.  B.C.  upo7i  the  case,  trespass,  or  replevin  (a),  &c. ;  nor  of  a  penalty,  in 
Fraine  Hil.  ^^^^  ^^  bond  conditioned  for  the  performance  of  covenants  (h) ; 
24G.  2.  and  nor  o{  general  damages  in  covenant  (c),  or  assumpsit,  (d)  But, 
Laycock  v.  where  a  bond  is  conditioned  for  the  payment  of  an  annuity  (e), 
li^^s^B  R  °^  °^  liquidated  damages  (g),  a  set-off  may  be  allowed. 
S.  P.  Tidd's  Pr.  404.  Sapsford  v.  Fletcher,  4  Term  R.  511.  (b)  Bull.  N.  P.  179.  2  Burr. 
1024.  (c)  Howlet  V.  Strickland,  Cowp.  56.  (rf)  Freeman  v.  Ryett,  1  Bl.  R.  394.  (c)  Col- 
lins V.  Collins,  2  Burr.  820.    {g)  Fletcher  v.  Dyche,  2  Term  R.  32. 

Rex  V.  II  Qu,  Whether  a  set-off  can  be  pleaded  against  a  claim  enforced 

Sherwood,        ^y  extent  ?  || 
3  Price,  269.        "^  " 

(C)  What  Debts  may  be  set-ofT. 
11 1 .  As  to  the  Nature  of  the  Demand.  || 

The  day  after  TT  having  been  doubted,  whether  mutual  debts  of  a  different 
this  act  of  nature  could  be  set  against  each  other  under  the  above  clause 

L?r//£^rf-^'  in  the  act  of  2 Geo.  2.  c.  22.,  it  was  enacted  by  8  Geo.  2.  c.  24.  §  5. 
wickeC.i.'  "  Tl'at  by  virtue  of  the  said  clause,  mutual  debts  may  be  set 
delivered  the  "  against  eacli  other,  either  by  being  pleaded  in  bar,  or  given  in 
opinion  of  the^  «  evidence  on  the  general  issue,  in  the  manner  therein  mentioned, 
Benl^th^'t"^  *  "  notwithstanding  that  such  debts  are  deemed  in  law  to  be  of  a 
debt  by  a  "  different  nature  ;  unless  in  cases  where  either  of  the  said  debts 

simple  con-  "  shall  accrue  by  reason  of  a  penalty,  contained  in  any  bond  or 
tract  might,  by  «<  specialty;  and  in  all  cases  where  either  the  debt  for  which  the 
havc^bccn^set^  "  action  hath  been  or  shall  be  brought,  or  the  debt  intended  to 
off  against  a  "  ^^  set  against  the  same  hath  accrued  or  shall  accrue  by  reason 
specialty  debt.  "  of  any  such  penalty,  the  debt  intended  to  be  set-off  shall  be 
Brown  and  «  pleaded  in  bar,  in  which  plea  shall  be  shewn  how  much  is  truly 
8G^2*  B  11  "  ^^^  j"*»t'y  ^^"^  o"  either  side:  and  in  case  the  plaintiff  shall 
N.P.  179.  "  recover  in  any  such  action  or  suit,  judgment  shall  be  entered 
"  for  no  more  than  shall  appear  to  be  truly  and  justly  due  to  the 
"  plaintiff,  after  one  debt  being  set  against  the  other  as  aforesaid." 

A  debt 
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A  debt  barred  by  the  statute  of  limitations  we  have  seen  can-  Bull.N.  P. 

not  be  set-ofF:    if  pleaded,  the  statute  may  be  replied  to  it;  if  iso.  ||3  East, 

offered  in  evidence  under  a  notice  of  set-offj  this  objection  may  ^^-J  ^^d  see 

be  made  to  it  at  the  trial.  «''^'  P-  ^^^H 

As  a  set-off  cannot  be  pleaded  to  an  action  of  covenant  for  Weigallv.Wa- 

general  damages,  so  neither  can  uncertain  damages  be  pleaded  by  ters,6TermR. 

way  of  set-off  to  an  action  of  covenant  for  rent.  ^^^* 

II  In  an  action  on  a  covenant  to  pay  certain  sums  of  money,  Auberv. 

and  to  indemnify  the  plaintiff  against  all  damages  which  he  may  Lewis,  Mann, 

sustain  by  the  nonpayment  thereof,  a  set-off  is  not  allowable,  as  Ind.N.Rssi. 

tlie  plaintiffs  claim  is  for  general  damages,  which  may  go  beyond  y^Ro?,^  ^^^ 

the  specific  sums  unpaid.  change  As- 
surance, 5  Maul.  &  S.  439. 

So,  in  assumpsit  by  an  accommodation  acceptor  against  the 
drawer  of  bills,  for  not  providing  him  with  funds  for  payment  of 
them,  and  for  not  indemnifying  plaintiff  against  loss  and  damage 
by  reason  of  his  acceptance,  a  plea  of  set-off  was  held  bad  on  ge- 
neral demurrer,  as  the  plaintiff  might  be  entitled  to  special  damage. 

So,  in  an  action  for  not  accepting  a  bill  at  two  months,  in  pay- 
ment of  goods,  according  to  contract,  there  can  be  no  set-off'. 

l^,  according  to  the  original  contract,  a  deduction  is  to  be 
made  in  a  certain  event  from  the  sums  due  from  the  one  party 
to  the  other,  this  is  not  strictly  a  set-off,  and  the  deduction  may 
be  made  without  plea  or  notice  of  set-off.  Thus  where,  in  an 
action  by  a  dyer  for  work  and  labour  in  dying  hats,  it  appeared 
that  it  was  the  custom  of  the  hat  trade  that  all  damage  to  hats 
in  dyeing  should  be  deducted  from  the  price  of  the  work,  the 
defendant  was  held  entitled  to  deduct  damage  sustained  by  the 
hats  without  a  plea  or  notice  of  set-off.  But,  in  an  action  by  a 
servant  for  wages,  the  master  cannot  set-off  the  value  of  goods 
lost  by  the  servant's  negligence,  although  the  servant  has  ad- 
mitted his  liability,  this  not  being  a  part  of  the  original  agreement. 

In  assumpsit  for  goods  sold  and  delivered,  defendant  may  set- 
off money  due  upon  plaintifTs  acceptance,  of  which  defendant  has 
become  the  holder  since  the  sale  and  before  the  delivery  of  the 
goods :  and  this,  although  he  agreed  to  pay  plaintiff  ready  money 
lor  them ;  for  the  plaintiff,  if  he  meant  to  insist  on  ready  money, 
should  not  have  parted  with  the  goods. 

As  to  set-off  of  costs,  see  Tidd's  Prac.  1028.  (8th  ed,)|| 


Hardcastle  v. 
Netherwood, 
5  Barn.  &  A. 
95. 


Hutchinson 

V.  Reid, 

3  Camp.  329, 


Bamford  v. 
Harris,  1  Stark. 
Ca.  343. 


Le  Loir  v. 

Bristow, 

4  Camp.  134. 

Corn  forth 
V.  Rivett, 
2  Maul.  &  S. 
510.;  and  see 
Eland  v.  Karr, 
1  East,  375. 
Lechmere  v. 
Hawkins, 
1  Esp.  Ca.  25. 


||2.   As  l(f  iiii:  inaiuciii  of  the  Parties:    And  herein  of  AgcnlSy 
Factors^  Insurance- Broker s,  &c.[| 

The  debt  sued  for,  and  the  debt  intended  to  be  set-off,  must  be 
mutual,  and  due  in  the  same  right.     Hence  a  defendant  sued  as 
executor  or  administrator  cannot  set-off  a  debt  due  to  him  in  his  Bull.  N.  P. 
own  right;  nor,  if  sued  for  his  own  debt,  can  he  set-off  a  debt   iso.    HJonea 
due  to  him  as  executor  or  administrator.     Neither  can  a  joint  l^'g^^'"!^"^* 
debt  be  set-off  against  a  separate  demand,  nor  a  separate  debt  .^j^,. 
against  a  joint  one. 

Ms  Ul3ut, 
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Kinnef  tey  r.  t  But,  by  special  agreement  between  the  parties,  joint  debts  may 

Hossack,  be  set-off  axrainst  separate  debts. 
2  Taunt.  170. 

Bourne  y  ^^"^  where  A.  owed  B.  on  judgment  700/.,  and  then  recovered 

Benett,  against  him  and  others  damages  in  trespass,  B.  being  the  tres- 

4  Bing.  483.  passer  chiefly  concerned,  and  bound  to  indemnify  his  co-defend- 

Tlie  Court  of  ants,  the  Court  of  Common    Pleas  allowed    B.  to  set-off  the 

Pn3"nl"'  one  judgment  against  the  other.ll 

stances  have  allowed  set-off  of  costs  and  judgments,  though  the  parties  in  the  two  actions  were 
in  some  meaiurc  different.  See  Tidd,  1028.  (8lh  ed.)  The  Court  of  Chancery  will  not  set  off 
costs  in  a  suit  of  Chancery  against  costs  in  a  suit  at  law,  between  the  same  parties.  Wright  v. 
Mudie,  1  Sim.  &  Stu.  267.;  and  see  Taylor  v.  Popham,  15  Ves.  72.  559.  As  to  set-off  ot 
costs,  see  Tidd's  Prac.  ubi  ntpra. 

Pull.  N.P.  In  an  action  against  a  man  on  his  own  bond  he  cannot  set-oft 

179.  a.;  and  ^  ^^^^  ^^^^  ^^  \^^^^  j,^  right  of  his  wife. 

see  7  Pnce  R.  ^ 

550.11 

Wood  V.  II  Nor  in  an  action  by  the  husband  alone,  can  a  debt  be  set-off 

Akers,  2Esp.  due  by  the  wife  dum  sola  to  defendant,  unless  the  husband  has 

Ca.  594.  promised  to  pay  it  since  the  marriage,  and  has  thereby  made  it 

his  own.  II 

Slipper  V.  A  debt  due  to  a  defendant  as  a  surviving  partner,  may,  how- 

Stidstone,  ever,  be  set-off  against  a  demand  upon  him  in  his  own  right: 

Andnide,  6  Term  R.  582. 

Fromontv.  ||  If  plaintiff  and  defendant  are  partners   in  a  concern,   and 

Coupland,         plaintiff  sue  defendant  for  a  debt  separate  from  the  concern, 
2  Bmg.  170.      defendant  cannot  set-off  a  balance  due  to  him  on  the  partnership 
/>r«-ft.£^account ;  for  he  could  not  sue  for  such  balance  while  the  partner- 
ship lasted,  and  therefore  cannot  set  it  off.||    ^.^  ^>  ',  Vxc 
Bottimley  To  an  action  brought  by  or  against  a  trustee^  a  set-off  may  be 

M^92r%        made  of  money  due  to  or  from  the  cestui^  que  trust, 
C.  B.  Rudgc  V.  Bin!),  M.  25G.  3.  B.  R.     1  Term  R.  621, 622.;  ||see  l  Maul.  &  S.  555.|| 

Wakev.Tink-        ||But  a  defendant  cannot  set-off  a  debt  due  on  a  bond  made 
ler,  16  East,      by  the  plaintiff  to  a  third  party,  and   by  him  assigned  to  the 
.36.   Ix>rd  £:/-  defendant;  for  the  le":al  debt  is  due  to  the  obligee,  and  not  to 
said,  the  doc-    "^*^  defendant. 
trine  of  Bottimley  v.  Brooke,  and  Rudge  v.  Birch,  was  rather  to  be  restrained  than  extended. 

Fair  v.  Miver,       And  althougli  in  this  case  the  bond  was  a  chose  in  action  not  as- 

16  East,  130.     signable,  and  therefore  not  legally  vested  in  the  defendant,  yet  the 

principle  is  the  same  in  the  case  of  a  bill  of  exchange  accepted 

by  the  plaintiff  (which  is  legally  assignable),  if  the  bill  is  in  fact 

vested  in  a  third  party,  and  only  transferred  to  the  defendant  for 

the  purpose  of  being  set-off  against  a  sum  due  from  the  defendant 

to  the  plaintiff,  for  goods  bought  by  the  defendant  of  the  plaintifti 

with  the  intention  of  setting-off  this  acceptance;    for  in   such 

case  the  defendant  holds  the  acceptance  only  as  a  trustee  for  the 

real  owner,  and  no  debt  is  hondjide  due  upon  it  to  the  defendant. 

Staniforth     '        The  same  mutuality  is  requisite  to  constitute  a  mutual  credit 

^  M*^^' h^R'      "'^^^cr  the  bankrupt  laws,  which  is  required  to  make  mutual  debts 

184.  See  »w/,  under  the  statute  of  set-off.    Thus,  where  three  partners,  A,'^  B,^ 

and 
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and  C,  delivered  bills  to  D.  for  a  special  purpose,  and  A.  and  B,  169.  as  to  mu- 

became  bankrupts;  in  an  action  by  their  assignees  against  D.  for  ^"^  credit, 
the  proceeds  of  the  bills,  it  was  held,  that  C,  not  having  become 
bankrupt,  this  was  not  a  case  of  mutual  credit  within  the  bank- 
rupt law,  so  as  to  entitle  the  defendant  to  set-ofF,  against  the  bills, 
a  debt  due  to  him  from  A.,  B.,  and  C, 

The  general  rule  is,  that  the  debts  must  be  mutual,  and  the 
debt  claimed  to  be  set-ofF  must  be  legally  due  from  the  plaintiff 

on  the  record.     There  are,  however,  some  cases  in  which  the  kf^*^?t  ^' 

defendant  may  have  a  right  to  set-off  against  the  plaintiff's  claim  7TermR.359. 

a  debt  due  to  defendant  from  a  third  party.     These  are  princi-  Rabone  v. 

pally  cases  where  fiictors  and  agents,  in  dealing  for  their  prin-  Williams, 

cipals,  do  not  disclose  their  representative  character.     Under  \(^q^^    ' 

these  circumstances,  a  person  dealing  with  them,  and  ignorant  of  Carr  v.  Hincli- 

th.eir  representative  character,  may,   in  general,  set-off  against  cliff,  4  Barn, 

the  demand  of  the  principal  a  debt  due  from  the  factor  to  himself.  &  ^-  -547. 

But  circumstances  which  shew  collusion  between  the  factor  Escot  v. 

nnd  buyer,  as  the  insolvency  of  the  factor  known  to  the  buyer,  Milward, 

will  deprive  the  latter  of  his  right  of  set-off.  7TermR.36l. 

And  this  right  does  not  arise  in  a  dealing  widi  a  broker',  for  his  Baring  v.  Cor- 
character  is  materially  different  from   that  of  a  factor ;    as  he  rie,  2  Barn. 
has  not  the  possession  of  the  goods,  he  does  not  appear  to  the  ^  ^*  ^^^' 
world  as  owner;  and  if  he  sells  without  disclosing  his  principal, 
he  acts  beyond  the  scope  of  his  authority;  the  buyer,  therefore, 
cannot  set-off  against  the  principal's  demand  a  debt  due  from 
the  broker.     It  follows,  therefore,  that  in  dealing  with  a  per-   Moore  v. 
son  known  to  be  in  the  habit  of  acting  as  a  broker,  a  buyer  Clementson, 
should  presume  that  he   is  a  mere  agent,   until  the   contrary  2  Camp.  R,  22. 
appears :    whereas  in  dealing  with   a  factor,   the  mere  general 
knowledge  that  he  is  a  factor  will  not  deprive  a  buyer  of  the 
privileges  arising  from   his    acting  as  a  principal,    unless    the 
buyer  knows  that  he  acts  only  as  factor  in  that  partiatlar  tra?is- 
action.      The  buyer,    however,    need  not  have  this  knowledge  jbhl. 

at  the  time  of  the  sale  of  the  goods ;  if  he  has  it  at  any  time 
before  the  completiofi  of  the  delivery,  he  cannot  set-off  the  factor's 
debt. 

As  the  buyer's  right  of  set-off  of  a  factor's  debt  arises  from   Waring  v. 
the  presumed  deception  to  which  he  is  subjected,  by  the  prin-  I'avenc, 
cipal's  suffering  the  factor  to  deal  with  the  goods  as  his  own,  the   *  *-*'"P*  ®^* 
buyer  cannot  of  course  have  any  such  right  to  set-off  against  the 
owner  of  goods  a  debt  due  to  the  buyer  from  his  own  broker 
employed  to  purchase  them ;  since  such  broker  is  the  agent  of 
the  buyer,  and  not  of  the  owner. 

Upon  the  above  principle,  —  viz,  that  a  party  dealing  with  nn  Straccy  v.^ 
individual  suffered  to  hold  himself  out  as  dealing  on  his  own  ac-  i?^^^\^     .'^°* 
count,  is  not  to  be  prejudiced  by  the  appearance  of  another  party  ^/ti/<r  Peaicc't 
to  the  transaction  of  whom  he  was  ignorant,  —  it  is  decided,  that  Ca.  197. 
where  a  |wrson  l>ecomes  indebted  for  goods  sold  to  an  ostensible 
partner,  who  appears  to  the  world  as  trading  aloney  the  debtor 
may  set-off  a  debt  due  from  such  partner  alone,  against  an  action 
tor  the  goods  brought  by  him  and  his  dormant  partner. 

The 
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The  distinction  above  stated,  between  brokers  and  factors, 

must  be  understood  in  reference  to  the  class  of  brokers  alluded 

to  in  Baring  v.  Cofrie,  viz,  sworn  brokers  for  buying  and  selling 

merchandize;    for  insurance-brokers  do  not  appear  to  be  in  the 

same  manner  distinguishable  from  factors. 

Aircy  V.Bland,       The  insurance  broker,  in  effecting  a  policy  with  underwriters, 

Park.  Ins.         jg  „^,^  jj^jj  j,j  ^jj  cases  to  be  so  far  in  the  situation  of  a  prin- 

Daliell  v.^^*     cipal,  that  he  is  personally  liable  to  the  underwriters  for  the 

Mair,  I  Cainp.  premium ;  and  this,  whether  he  effect  the  policy  as  agent  or  in 

55^,  his  own  name:  for  the  custom  of  dealing  is,  for  the  underwriters 

to  look  to  him  and  not  to  the  assured,  and  the  receipt  for  the 

premium  contained  in  every  policy  is  conclusive  as  between  the 

De  Ganiinde     underwriter  and  the  insured.      Hence  it  follows,   that,   in   an 

V.  Pigou,  action  by  the  assured  against  the  underwriter  for  a  total  loss, 

^    v/"T'l"^^*    ^^^  underwriter  cannot  set-off  the  amount  of  premium,  although 

V.  Edmunds      "^  ^^^^  ^^  \\3iV^  never  been  paid  him  by  the  broker.     It  would 

id,  775.  seem,  however,  that  if  it  were  agreed  between  the  broker  and 

12  East,  507.     underwriter,  that  the  loss  should  be  paid  out  of  premiums  due  to 

4  Taunt.  247.  ^^  underwriter  in  the  broker's  hands,  that  would  be  an  answer 

to  the  claim  of  the  assured. 

The  cases  as  to  set-off  between  the  underwriter  and  the  in- 
bo^sTTermR.  surance-broker  are  very  numerous;  most  of  them  arise  upon 
112!  Bize  claims  by  brokers,  in  actions  brought  against  them  for  premiums, 
y.  Dickason,  to  stand  in  the  situation  of  principals,  and  to  set-off  sums  due 
^.287.  from  the  underwriters  for  losses  or  for  returns  of  premium.     In 

Forrester  ^^  earlier  cases  on  the  subject,  great  stress  was  laid  upon  the 

1  Maul.  &  S.  circumstance  of  the  broker  guaranteeing  the  losses  to  the  assured, 
494.    Koster    in  consideration  of  a  del  credere  commission ;  but  the  courts  have 

5  M^?"ir  s  ^'"^^  held,  that  this  circumstance  is  a  matter  entirely  between 
112.  Parker  ^^^  broker  and  his  principal,  and  cannot  confer  upon  the  former 
V.  Bcasley,  any  rights  against  third  parties.  And  the  more  recent  decisions  (a) 
id.  423.  Mor-  rest  on  the  sounder  ground  of  the  character  in  which  the  broker 
4*M  I  AS  ^PP^^**s  ^"  effecting  the  insurance,  viz.  whether  he  appear  as 
560.  Baker*  principal  or  as  agent.  The  result  of  the  cases  seems  to  be,  that 
V.  Langhom,     where  the  broker  effects  the  insurance  in  the  7ia7ne  of  his  jprin- 

6  Taunt.  519.    cipal ^   the   broker  appears  merely   as  an  agent,   he  is   so  con- 

„?.^J"  ^-  sidered  by  the  underwriter,  and  consequently  is  not  entitled  to 

Wilkuison,         .,         •   1  .        f  •      •      1      1  .  ^1  1-        •      1  . 

4  Bin".  573.     ^'^  righls  Of  a  prmcipal :    he  cannot  sue  on  the  policy  m  his 

(a)  The  deci-  Own  nan:e,  and  cannot,  in  an  action  against  him  for  premiums, 

sionofLord  set-off  sums  due  for  losses;  and  this,  whether  he  acts  under  a 

J^l/enboroueh  j^^  credere  commission  or  not:  but  that,  where  the  policy  is 
in  Wienholt        «•    .    1   •      »i       1     /  ^  i      .1  ^  .      /    , 

V.Roberts  etiected  in  tiie  orokers  nafne,  lie  there  appears  as  a  principal, 

2  Camp.  586.,  he  may  sue  in  his  own  name,  and  is  entitled  to  the  right  of  .set- 
at  first  appear*  off,  provided  he  /las  an  interest ;  which  interest  may  be  acquired 
"br'^°"thlh  ^'^i^^**  ^y  ^''^  guaranteeing  the  losses  to  his  principal  for  del 
cases  in  the  credere,  or  by  his  advancing  money  on  the  goods  insured, 
margin ;  but  the  report  does  not  state  whether  the  policy  was  in  the  name  of  the  broker  or  of 
the  assured:  if  it  were  in  tlic  name  of  the  broker^  thut  case  is  not  at  variance  with  the  others. 

Peele  v.  Where  the  |)olicy  is  effected  in  the  name  of  the  principal,  and 

Northcote,  j^^^  ^f  ^^  broker,  the  circumstance  of  the  broker's  guarantee  of 
1  Moo.  178.      ^^^  underwriter's  solvency  being  ifisaied  in  the  jpolicy  will  not 

take 
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take  the  case  out  of  the  above  principle,  so  as  to  enable  the 
broker  to  set-ofF  a  loss  against  the  uhdei'writer's  claim  for  pre- 
miums. 

The  loss,  in  order  to  be  set-ofF  under  the  statutes  of  set-off,  Camming  v. 
must  be  adjusted  before  the  commencement  of  the  action ;   for  Forrester,  ubi 
until   adjustment  it  is   unliquidated   damages,    and  not  a  debt  SvRoberts 
due.  2  Camp.  586. 

But  in  case  of  the  bankruptcy  of  the  underwriter,  if  his  assig-  gize  v.  Dicka- 

nees   bring  an  action  for  premiums,  the  broker  may  set-off  an  son,  i  Term  R. 

unadjusted  loss,  not  as  a  set-off,  but  as  a  muttuil  credit  between  287.    Koster 

the  bankrupt  and  the  defendant,  within  the  5  G.  2.  c.  30.  §  28. ;  ^er  v.'Beasle>% 

for  mutual  credit  ex  vi  termini  includes  unliquidated  damages.  ^i^i  supra; 
et  v'ule  tit.  BmJcrupt,  Vol.  I.,  and  the  clause  as  to  mutual  credit  in  the  present  bankrupt  act, 
6G.4.  c.  16.  §  50. 

The  deductions  by  the  insurance  broker,  for  returns  of  pre-  Shee  v.Clark- 
mium  due  from  the  underwriter,  do  not  strictly  fall  under  the  son,  12  East, 
denomination  of  set-off;  they  are  not  so  much  cross-demands  as  ^^'^' 
deductions  to  be  made  in  certain  events  from  the  premium  stipu- 
lated.   While  the  premium  is  in  the  broker's  hands,  he  is  held  to 
be  the  agent  both  of  the  underwriter  and  assured :  of  the  former, 
for  paying  over  the  premium,  and  of  the  latter,  for  adjusting  and 
settling  a  return  of  premium :  and  if,  while  this  double  agency 
continues,  and  before  any  action  commenced  by  the  underwriter, 
the  broker  has  notice  of  the  event  which  entitles  the  assured  to  a 
return,  he  may  deduct  such  return  from  the  amount  claimed  by 
the  underwriter. 

But  where  the  bankruptcy  of  the  underwriter  intervenes,  his  Minet  v.  For- 
assignees  are   entitled   to  the  whole  premium   in  the   broker's  rester,4Taunt. 
hands,   and  he  cannot  against  them  deduct  the  returns;  and  fclmidt  v. 
this,  whether  the  events  have  happened  before  or  after  the  bank-  Lyon, tV.554. 
ruptcy,  for  the  bankruptcy  determines  the  agency  of  the  broker.  Parker  v. 
And  tiie  executors  of  a  deceased  underwriter  stand  in  the  same  Smith,  1 6 East, 
situation  in  this  respect  as  the  assignees  of  one  who  is  bankrupt ;  v.^Roberi's on" 
for  the  deadi   determines  the  broker's  agency  as  well   as  the  e  Taunt.  443! 
bankruptcy. 

It  was  formerly  holden,  that  the  statutes  of  set-off  did  not  Rval  v.  Larkin, 
extend  to  assignees  of  a  bankrupt;  but  this  doctrine  is  now  over-  1  ^Vils.  155. 
ruled,  and  the  statutes  are  held  clearly  to  apply  in  cases  of  bank-  qq'J^I'  j..  16. 
ruptcy.     And  besides  the  statutes  of  set-off,  it  is  enacted  by  the  §  50. 
6  G.  i.  c.  16.  §  50.,  (which  consolidates  and  amends  the  provisions  1  P-  Will.  325. 
of  5G.2.  C.30.  §28.,  and  46  G.  3.  c.  135.  §3.,)  "  That  where  ^T^rm^Rs^RO 
"  there  hath  been  mutual  credit  given  by  the  bankrupt  and  any  ^  fount.  56. 
"  other  person,  or  mutual  debts  between  the  bankrupt  and  any   1  Maul.&S. 
"  other  person,  the  commissioners  shall  state  the  account  between  499.;  scdvide 
"  them,  and  one  debt  shall  be  set  against  another,  notwithstimd-  ^5*^°'^^'/^' 
"  ing  any  prior  act  of  bankruptcy  committed  by  such  bankrupt  5  Barn.  &  A, 
"  before  the  credit  given  to  or  the  debt  contracted   by  him  (a);  gei.     2  Moo. 
"  and  what  shall  appear  to  be  due  on  either  side  on  the  balance  -547. 
"  of  such  account,  and  no  more,  shall  be  claimed  or  paid  on     ■      fj^.^^  ^ 
*'  either  side  respectively;  and  every  debt  or  demand  hereby  c.  135.  §.?., 
•*  made  provable  against  the  estate  of  the  bankrupt,  may  also  be  that  the  credit 

*♦  set-off 
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must  have  «  set-off  in  manner  aforesaid  at^ainst  such  estate,  provided  that 

been  given  «  ^jj^  person  claiming  the  benefit  of  such  set-off  had  not,  wlien 

defore  the  "such   credit  was  given,   notice  (<^)   of  an    act  of  bankruptcy 

commission,  is  "  by  such  bankrupt  committed."      The  term  mutual  crcflit  in 

here  omitted,  this  statute  is  more  comprehensive  than  the  term  mutual  debts 

so  that  the  jj^  ^^^  statutes  of  set-of!';  and  under  it  sums  may  be  set-off  which 

noirbe\aken  ^"^^  "^t  become  actually  due  at  the  time  of  the  bankruptcy.    So, 

down  to  the  also,  may  unliquidated  damages  for  the  breach  of  a  contract ; 

comniission.  and  the  trust  and  credit  given  need  not  be  of  money  on  both 

(b)  I  he  notice  sides,  but  if  one  party  entrusts  the  other  with  ^oods  or  value,  it 

now  must  be         .,,  ,,      ..  ,,  *   .  ,*•      ^i        ^  ^    , 

of  an  act  of      ^^'^^l  equally  fall  withm  the  statute. 

bankruptcy.     Under  the  former  acts,  notice  of  insolvency^  ov  of  having  slojyped  imymenU 

would  suffice. 

2  Stra-  1251.         The  debt  or  credit  must,  under  the  old  statutes,  have  existed 

6  Term  R.  57.  between  the  bankrupt  and  the  defendant  at  the  time  of  the  bank- 

4T^""t  888*  ''"P^^y»    ^  "^^^    indorsed    by   the   bankrupt    to    the   defendant 

r'u/e  (urther,as  ^ft^^'  ^^^  bankruptcy  could  not  be  set-off;  but  the  defendant  must 

to  mutual  ere-  shew  that  such  note  was  indorsed  to  him,  or,  if  payable  to  bearer, 

dit,  tit.  Bank'  \\^2iX,  it  came  into  his  possession,  before  the  bankruptcy.     But  the 

'^d'    t*^   V  ^^"PC"^o^  of  the  present  act  is  materially  different,  and  debts  and 

oH  oi  costs  credits  are  by  it  expressly  made  the  subject  of  set-off,  notwith- 

see  Tidd*s  standing  the  credit  be  given  or  the  debt  contracted  after  an  act  of 

Prac.  1028.  bankruptcy,  provided  that  the  party  had  not  notice  of  such  act 

(8th  ed.)  ofbankruptcy.il 

Evans  V.  Pros-       As  in  cases  of  bankruptcy  the  debt  claimed  to  be  set-off  must 

ser,  .3 Term  ||formerly  ||  have  existed  at  the  time  of  the  bankruptcy,  so  in  other 

R.  186.  cases  it  must  be  in  existence  at  the  commencement  of  the  suit,  and 

v^rown  ^  '""^^  ^^  ^^  pleaded.    If  it  were  then  in  existence,  tlie  defendant's 

2  Burr.  1229.  right  to  set  it  off  cannot  be  afi'ected  by  his  having  brought  an  action 
Reynolds  v.  upon  it,  in  which  he  has  recovered  a  verdict  (a),  or  the  plaintiff 
Burling,  j^rjg  p^iJ  the  money  into  court.  Hence  a  judgment  may  be 
b\   sT^erm  P^^^^^^^  ^y  ^^^y  of  set-off  pending  a  writ  of  error  upon  it. 

R.  188.  11(a)  F'or,  in  such  case,  it  is  the  fault  o^  the  plaintiff  in  bringing  an  action  for  a  debt, 
which  he  might  have  set-off  in  the  former  action  against  himself.  Where  the  defendant  gives 
notice  of  a  set-off,  and  does  not  appear  at  the  trial  to  give  evidence  of  it,  the  plaintiff  may 
either  take  a  verdict  for  the  whole  sum,  subject  to  be  reduced  to  the  balance  really  due,  on 
the  defendant's  entering  into  a  rule  not  to  sue  for  the  set-off;  or  he  may  take  a  verdict  for  the 
lesser  sum,  with  an  indorsement  on  the  jwslea^  to  ground  a  motion  for  stay  of  proceedings  if 
an  action  should  afterwards  be  brought  for  the  set-off.  Laing  v.  Chatham,  1  Camp.  R.  251.; 
and  see  1  Chitt.R.  178.|1 

(D)  Where  the  Defendant  must  plead  a  Set-off,  and  wlicre 
he  may  give  Notice  of  Set-of!';  and  herein  of  tlie 
Form  of  each,  Hand  of  Particulars  of  8et-ofJ*.|| 

Symmons  \\^^  ^^^^  ^^^^  ^"  ^^®  above  clause  of  the  statute  of  8  Geo.  2. 

V.  Knox,  c.  22.  that  where  either  of  the  debts  accrues  by  reason  of 

3  Terra  R.  65.  ^  specialty,  the  debt  intended  to  be  set-off  must  be  pleaded  in 

bar  ;  and  the  defendant  in  his  plea  must  aver  what  is  really  due; 

which  averment  is  traversable. 
2  Burr.  1251.         In  ^H  other  cases,  the  defendant  may   either  plead  or  give 
Bull.N.P.i79^  notice  of  set-off,  at  his  election. 

HBut 


(D)  Plea,  Notice,  and  Particulars  of  Set-off. 


m 


I 


)|  But  if  he  pleads  any  other  plea  besides  the  general  issue,  he  Webber  v. 

must  plead  his  set-ofF,  and  cannot  give  a  notice.  ||  yen",  i  Ry. 

^  &  Moo.  415.; 

sed  vide  Coulson  v.  Jones,  6  Esp.  Ca.  50.    Tidd,  720.  (sth  ed.) 

If,  at  the  time  of  the  action  brought,  a  larger  sum  was  due  Bull. N.P.  179. 
from  the  plaintiff  to  the  defendant,  than  from  him  to  the  plain-  Tidd's  Pr. 
tiff,  the  action  being  barred,  it  seems  more  proper  to  plead  the  ^^^■7' 
set-off;  and  it  is  usually  pleaded  in  country  causes  to  save  the 
trouble  and  expense  of  proving  the  service  of  a  notice.     But, 
where  the  sum  intended  to  be  set-off  is  less  than  that  for  which 
the  action  is  brought,  a  notice  of  set-off  should  be  given. 

The  several  parts  of  a  plea  of  set-off  are  as  several  counts  in  a 
declaration  ;  so  that  if  one  part  be  good,  a  demurrer  to  the  whole 
plea  is  bad. 

The  notice  of  set-off  should  regularly  be  given  with  or  at  the 
time  of  pleading  the  general  issue.  Though  if  it  be  not  then 
given,  the  court  will  permit  the  defendant  to  withdraw  the 
general  issue,  and  plead  it  again  with  a  notice  of  set-off.  And 
such  notice  may  be  given  with  the  general  issue,  after  the  de- 
fendant has  been  ruled  to  abide  by  his  plea. 

II  The  plea  of  71011  est  factum  in  covenant  is  not  a  general  issue 
within  the  meaning  of  the  statute,  and  therefore  a  notice  of  set- 
off  cannot  be  given  with  it. 

If  a  set-off  is  pleaded  of  money  due  on  a  recognizance,  and  of 
other  money  due  on  a  simple  contract,  a  replication  protesting 
the  recognizance,  and  replying  non  debet  modo  et  forma^  and  con- 
cluding to  the  country,  is  bad ;  inasmuch  as  it  refers  matter  of 
record  to  a  jury. 

In  debt  on  bond,  a  p\ea  of  set-off  for  money  due  on  a  recog- 
nizance, and  also  for  money  due  on  simple  contract,  pleaded  as 
to  an  action  upon  promises,  is  a  nullity,  and  the  plaintiff  may  sign 
judgment. 

To  a  plea  of  set-off  in  assumpsit  for  goods  sold,  it  is  not  a 
good  replication  that  it  was  agreed  the  goods  should  be  paid  for 
in  rejidy  money ;  but  in  estimating  the  plaintiff's  damages,  the 
jury  are  to  consider  the  loss  sustained  by  the  nonpayment  in 
ready  money. 

The  plaintiff  cannot,  on  the  issue  on  non  assumpsit,  make  use 
of  the  defendant's  notice  of  set-off  as  evidence  of  an  admission  of 
the  debt  due ;  for  it  is  in  the  nature  and  place  of  a  plea,  and  the 
admission  of  a  fact  in  one  plea  is  not  evidence  against  the  de- 
fendant on  the  issue  on  another  plea,  wherein  the  defendant 
denies  the  fact.|| 

In  point  of  form,  the  notice  should  be  almost  as  certain  as  a 
declaration :  therefore,  where  the  notice  of  set-off  was  in  these 
words,  "  Take  notice  that  you  are  indebted  to  me  for  tiie  use 
"  and  occupation  of  an  house,  for  a  long  time  lield  and  enjoyed, 
"  and  now  lately  elapsed  ;"  this  was  holden  insufficient  {a) :  and 
it  afterwards  appearing,  that  the  debt  intended  to  be  set-off  was 
rent  reserved  on  a  lease  by  indenture,  which  was  not  mentioned 
in  the  notice,  the  Chief  Justice  said,  it  was  bad  on  that  account 

also; 


Dowsland  v. 

Thompson, 

2BI.R.910. 

Tidd's  Pr.  720, 
(Sth  ed.) 
aStr.  1267. 
1  Term  R.  634. 
in  notis. 


Oldershaw  v, 
Thompson, 
5  Maul.  &  S. 
164. 

Solomons  v. 
Lyon,  1  East, 
R.369. 


Pen  fold  V. 
Hawkins, 
2  Maul.  &  S. 
606. 

Eland  v.  Karr, 

1  East,  R.  375. 
Cornforth 

v.  Rivett, 

2  Maul.  &  S. 
510. 

Harrington  ▼. 
Macmorris, 

5  Taunt.  22s. 


Fowler  v. 
Jones,  Bull. 
N.P.  179.; 
||and  sec  Ord 
V.  Ruspini, 
1  Esp.  Ca. 
5G9.||   (a)  But, 
note,  this  was 
before  the  sta« 
tute  1 1  G.  2. 
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c  19.  which       also;  for  if  this  had  been  shewn,  the  plaintiff  might  probably 
gives  the  action  have  proved  an  eviction,  or  some  other  matter  to  avoid  the 
for  use  and  oc  demand.] 
ciipation.  -* 

II As  the  defendant  is  allowed  to  call  for  the  particulars  of 
plaintiff's  demand,  so  when  the  defendant  pleads  or  gives  a  no- 
tice of  set-off,  the  plaintiff  may  take  out  a  summons   for  the 
particulars,  upon  which  the  judge  will  make  an  order,  which 
(«)  R.  H.  should  be  regularly  drawn  up  and  served  («),  for  the  defendant 

(A)  For  the  ^°  deliver  them  in  a  certain  time;  or  in  default  thereof,  that 
form  of  parti-  he  be  precluded  from  giving  evidence  at  the  trial  in  support  oi* 
cularsotset-  his  set-off.  (b)  Under  a  judge's  order  for  particulars,  the  de- 
ofl^seeTidd,  fendant,  or  his  attorney  or  agent,  should  deliver  a  particular 
S4  &  10. -and  account  in  writing  of  the  items  of  the  demand,  and  when  and  in 
for  their  effect,  what  manner  it  arose.  And  where  there  has  been  an  account 
sec  8  Price,  current,  and  payments  have  been  made  for  which  the  party 
213.  (c)iEsp.  jneans  to  give  credit,  the  particular  ought  to  contain,  as  well 
'' Camp.  410.  •  ^iose  matters  for  which  he  means  to  give  credit,  as  those  for 
sed  vide  Tidd,  which  the  action  is  brought,  {c)  But  it  is  sufficient  to  refer,  in 
644.  note,  a  bill  of  particulars,  to  an  account  already  delivered,  without  re- 
M^V^k  '  stating  it  {d) ;  and  in  general,  if  the  plaintiff's  particular  convey 
Ca.  172.  ^^  requisite  information  to  the  defendant,  however  inaccurately 

{e)  1  Camp.  it  be  drawn  up,  it  is  sufficient.  (6?)  And  if  a  bill  of  particulars  state 
69.  m  notis.  the  transaction  upon  which  the  plaintiff's  claim  arises,  it  need 
ilo*-  "d'see  "°^  ^^^^  ^^^^  technical  description  of  the  right  which  results  to  the 
Tidd'  ubisup^  plaintiff  out  of  the  transaction,  (n^)  The  above  rules  apply  to  par- 
ticulars of  set-off,  as  well  as  to  particulars  of  plaintiff's  demand.  || 
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(A)  The  Nature  of  his  Office. 

(B)  Who  are  qualified  or  exempt  from  serving. 

(C)  Manner  of  appointing  him  ;    and  herein,  of  his 

Oatli. 

(D)  That  he  must  attend  the  Office  singly,  and  cannot 

execute  any  other. 

(E)  How  long  to  continue  in  his  Office,  and  by  what 

determined. 

(F)  That  he   must  be    resident   in    his  County,    and 

whether  he  hath  any  Jurisdiction  out  of  it. 

(G)  Cannot  dispose  of  his  Bailiwick. 

(H)  Of  the  High  Sheriff's  Power  and  Duty  in  ap- 
pointing an  Under  Sheriff  and  other  Deputies  3 
And  herein, 

1.  Of  the  Uttda-  Sheriff',  and  in  is)hat  Manner  appointed. 

2.  Of 
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2.  Of  Covenants  between  the  High  Sheriff,  his  Under  Sheriff, 

and  other  Cffficers. 

3.  Of  Acts  that  may  he  done  hy  either  of  them,  or  *where  the 

High  Sherffmust  himself  be  personalli/  present, 

4.  The  Mannei'  of  approving  Bailiffs  and  other  Officers,  and 

therein  of  his  being  answerable  for  their  Acts, 

5.  Of  his  Jurisdiction  over  Gaols  and  Gaolers, 

(I)  Of  the  preceding  and  succeeding  Sheriff;  and 
herein,  of  the  Acts  necessary  to  be  done  by  each 
of  them. 

(K)  Wliere  more  than  one  Sheriff. 

(L)  Of  his  Duty  and  Acts  as  a  Judicial  Officer. 

(M)  Of  his  Duty  and  Acts  as  a  Ministerial  Officer : 
And  herein, 

1.  That  he  is  the  proper  Officer  to  execute  all  Writs,  except 

in  Case  of  Partiality, 

2.  That  he  cannot  dispute  the  Authority  by  *mhich  they  issue^ 

nor  any  Irregularity  in  them, 

(N)  How  lie  is  to  execute  such  Writ :  And  herein, 

1.  That  it  must  be  "without  Favour  or  Oppression,  and  after 

such  a    Writ  is  actually  taken   out,    and  before  it  is 
returjiable, 

2.  Of  his  raising  the  Posse  Comitatus. 

3.  Of  breaking  open  Doors, 

II 4-.   WJieie  and  when  he  can  exeaite  the  Writ,\\ 

5.  JMicthcr  he  can  execute  his  Writ  on  a  Sunday. 

6.  In  what  Manner  he  is  to  do  Execution,     \\A71d  herein  of 

the  several  Writs  of  Execution,  and  what  may  be  seized 
under  each.\\ 

(O)  llOf  his  Duty  on  Arrests  :  And  herein,|| 

1.  Of  his  Duty  in  admitting  Persons  to  Bail;  and  of  Se- 
curities taken  for  Ease  and  Favour, 

II 2.  Of  his  Duty  a  fid  Liability  in  returning  the  Writ,  and 
bringing  in  the  Body.^ 


(A)  The  Nature  of  his  Office. 

TT  seems  that  anciently  the  government  of  the  county  was  by  Dav.  go. 

the  king  lodged  in  the  earl  or  count,  who  was  the  immediate  Savil,  45. 

officer  to  the  crown  ;  and  this  high  office  was  granted  by  the  king  ^o\\.Kq\^.214. 

at  will,  sometimes  for  life,  and  afterwards  in  fee.     But,  when  it  ^^  Preffto" 

became  too  burdensome,  and  could  not  be  commodiously  exe-  9  Rep. 

cuted  by  a  person  of  so  high  rank  and  quality,  it  was  thought  7  Co.  33. 

necessary 
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necessary  to  constitute  a  person  duly  qualified  to  officiate  in  his 
room  and  stead,  who  from  hence  is  called  in  Latiuy  VicccomeSy 
and  Sheriff  from  Shire  Reeve,  i,  e,  governor  of  tlie  shire  or  county. 
He  is  likewise  considered  in  our  books  as  bailiff  to  the  crown ; 
and  his  county,  of  which  he  hath  the  care,  and  in  which  he  is  to 
execute  tiie  king's  writs,  is  called  his  bailiwick. 
9  Co.  49.  It  is  said  by  Lord  Coke  and  Dalton,  that  Earls,  by  reason  of 

Dalt,  Sh.  2.       their  high  employments  and  attendance  upon  the  king,  being  not 
^^more  as    ^j^j^  ^^  fbllow  all  the  business  of  the  county,  were  delivered  of  all 
aad  Ficrcomes   that  burden,  and  only  enjoyed  the  honour  as  they  now  do,  and 
Seld.  tit.  Hon.  that  labour  was  laid  upon  the  sheriff;  so  that  now  the  sheriff 
iwrt2.Madox.  j^th   all  the  king's  business  in  the  county.     And  the  sheriff, 
E  T*  ^3^*  II     ^ho"o^^  ^^^  ^^  ^^'^^  called  vicccomes,  yet  all  he  doth,  and  all  his 
authority,  is  immediately  from  and  under  the  king,  and  not  from 
or  under  the  earl ;  so  that  at  this  day  the  sheriff  hath  all  the 
authority  for  the  administration  and  execution  of  justice  which 
the  count  or  earl  had ;  the  king,  by  his  letters  patent,  now  com- 
mitting to  the  sheriff  custodiam  com\ 
Co.  Lit.  168.         He  is  therefore  at  this  day  considered  as  an  officer  of  great 
Dalt.  Sh.  5.       antiquity,  trust,  and  authority,  having,  as  Mr.  Dalton  observes, 
from  the  king  the  custody,  keeping,  command,  and  government 
(in  some  sort)  of  the  whole  county  committed  to  his  charge  and 
care ;    and,  according  to  my   Lord   Coke,  he  is  said  to  have 
triplicem  custodiam,  viz.  vitcc  justiticc,  vitce  legis,  et  vitcu  reipublicce, 
&C. ;    vitcc  justiticc,  to  serve  process,   and  to  return  indifferent 
juries  for  the  trial  of  men's  lives,  liberties,  lands,  and  goods ; 
vitce  legis,  to  execute  process  and  make  execution,  which  is  the 
life  of  the  law ;  and  vitcc  reipiibliccc,  to  keep  the  peace. 
2  Inst  558.  ^'  seems  that  anciently  [a),  and  before  the  statute  9  Ed.  2. 

2  Brownl.  282.  stat.  2.,  sheriffs  were  elected  by  the  freeholders  of  the  county,  as 
II Mad.  Notes,    the  coroners  are  at  this  day,  and  consequently  that  their  office 
Dial.  Exch.       ju  jjQj^  determine  by  the  death  of  the  kinij. 
p.  33.   Spelm.  ''  ^ 

Gloss,  voc.  Vicecomes.  Barr.  on  Stat.  p.  185.||  but  au.f  [{a)  It  was  ordained  by  the  sta- 
tute of  28E.  1.  c.  8.,  that  the  people  should  have  election  of  sheriffs  in  every  shire  where 
the  shrievalty  is  not  of  inheritance.  JlSee  1  Black.  Com.  340.||  For,  anciently,  in  some 
counties  the  sheriffs  were  hereditary ;  as  it  seems  they  were  in  Scotland  till  the  statute  of 
20  G.  2.  c.  45.,  and  still  continue  in  the  county  of  Westmoreland,  of  which  the  Earl  of  Thanet 
is  the  hereditary'  sheriff".  The  city  of  London^  too,  have  the  inheritance  of  the  shrievalty  of 
M'xddkiex  vested  in  their  body  by  charter,  1  Bl.  Com.  339.  ||But  though  the  same  persons 
are  sheriffs  of  Lomhn  and  sheriff"  of  Middlesex^  yet  a  writ  directed  to  them  as  sheriffs  of 
London  cannot  be  executed  by  them  in  Middletex,  and  so  e  converso,  3  Barn.  &  A.  408. :  and  a 
person  in  yewgaie^  in  custody  of  the  sheriffs  of  London^  cannot  be  detained  on  a  writ  directed  to 
the  sheriff  oi' Middlesex ;  for  the  prisons  are  distinct.  1  Roll.  Abr.  894. ||  This  office  may  also 
descend  to  and  be  executed  by  a  female;  for  Anne  Countess  of  Pembroke  had  the  office  of 
hereditary  sheriff* of  Westmoreland^  and  exercised  it  in  person.  At  the  assizes  at  Appleby  she 
tat  with  the  judges  on  the  bench.    Hargr.  Co.  Litt.  52(;.] 

And  though  at  this  day  the  king  hath  the  sole  appointment  of 
(A)  Dav.  60.  sheriffs  {b\  except  in  counties  palatine,  and  where  there  are  a 
(c)  4  Co.  zz.  jura  regalia,  yet  it  iiath  been  (c)  adjudged,  that  the  office  of  sheriff 
Mitton's  case,  jy  an  entire  thing,  and  that  therefore  the  king  cannot  apportion 
Dalt.  Sh.  6.  ^j.  jiyjde  Jt^  that  is,  he  cannot  determine  it  in  part,  as  for  one 
Rayxii.  ^ZQZ*  X.Q'^Vi  or  for  one  hundred  ;  neither  can  he  abridge  the  sheriff  of 
any  thing  incident  or  belonging  to  his  office. 

II  Re- 


(B)  Who  are  qualified  or  exempt  frorii  serving,  17^ 

II  Respecting  the  office  of  sheriff  in  ancient  times,  see  Mr. 
Amos's  note  to  Fortesc.  de  Laud.  Leg.  Angliae,  p.  81.,  and  the 
books  there  cited.jj 

(B)  Who  are  qualified  or  exempt  from  serving. 

T  T  is  proved  by  several  [a)  acts  of  parliament,  that  no  man  ^^n  g  gj^  g^ 

shall  be  sheriff  in  any  county,  except  he  have  sufficient  lands  stat.  2. 
within  the  same  county  where  he  shall  be  sheriff,  whereof  to  2Ed.5.  c.  4. 
answer  the  king  and  his  people,  in  case  that  any  person  shall  tpj'?'^*?* 
complain  against  him  ;  and  that  none  that  is  steward  or  bailiff  to   14EJ.3,  * 
a  great  lord  shall  be  made  sheriff.  stat.  1.  c.  7. 

It  is  holden,  that  the  king  hath  an  interest  in  every  subject,  Sav.  43. 
and  a  right  to  his  service,  and  that  no  man  can  be  exempt  from   9  Co.  46. 
the  office  of  sheriff  but  by  act  of  parliament  or  letters  patent. 

And  on  this  foundation  it  was  adjudged  in  Sir  John  Iiead*s  2  Mod.  299. 
case,  who  was  made  high  sheriff  of  Hertfordshire  at  the  time  he  Attorney 
was  excommunicated  for  nonpayment  of  alimony,  that  an  in-  sir  John  Read 
formation  properly  lay  against  him  for  not  executing  the  office ;   ^i^h)  25  Car.  2, 
though  it  was  objected  on  his  behalf,  that  the  oath  and  sacrament  c.  2.  now 
enjoined  by  act  of  parliament  (Z>),  are  necessary  qualifications  for  repealed  by^ 
all  sheriff;;,  which  he  was  disabled  to  take  by  reason  of  the  ex-  „,   *  'S'J', , 

•  •  1  1  11111  ii»/>  i"CclV*ili' 

communication;  but  the  court  held  that  he  was  punishable  for  the  sacrament; 
not  removing  the  disability,  it  being  in  his  power  to  get  himself  and  see  in  )  l. 

absolved  from  the  excommunication,  and  that  therefore  it  could  '^®  declara- 
I  tion  to  be 

be  no  excuse.  ^^^^e  in  lieu 

of  the  sacramental  test-jj 

And  though  in  the  above  case  it  was  admitted,  that  the  subject  2  Mod.  301. 
was  bound  to  serve  the  king  in  such  capacity  as  he  is  in  at  the 
time  of  the  service  commanded,  yet  it  was  insisted  upon  that  he 
was  not  obliged  to  qualify  liimself  to  serve  in  every  capacity  ;  and 
that  therefore  a  prisoner  for  debt  is  not  bound  or  compellable  to 
be  sheriff,  no  more  than  a  person  is  bound  to  purchase  lands  to 
qualify  himself  to  be  either  a  coroner  or  justice  of  the  peace.  It 
was  likewise  said,  that  by  the  statute  3  Jac.  L  c.  5.  every  re- 
cusant is  disabled;  and  though  he  may  conform,  he  is  not  bound 
to  it ;  for  if  he  submits  to  the  penalty,  it  is  as  much  as  is  required 
by  law. 

An  information  was  exhibited  against  L.  for  refusing  to  take  Carth.306. 
upon  him  the  office  of  sheriff  of  Norwich^  who  pleaded  the  statute  Ld *R  ^^  ^\^' 
13  Car.  2.  st.  2.  c  L  J  12.  •(<:),  by  which  it  is  enacted,  that  a  skin.  574!  pi.  1. 
person  elected  to  any  office  in  a  corporation,  shall  be  such  as  4  Mod.  2G9. 
within  one  year  before  hath  taken  the  sacrament  according  to  the  The  King  and 
church  of  JCn^land,  else  the  election  shall  be  void  ;  and  averred   ^"oT^^SeT 
that  he  had  not  taken  the  sacrament,  <Sr.  at  any  time  within  the  now  5G.  1. 
election  of  him  to  be  sheriff,  ^r.  wherefore  the  election  was  void    c.  6.  §3.  and 
The  attorney  general  replied,  and  set  forth  that  part  of  the  act  o    ^^  ^'j  ^-  ^** 
uniformity,  by  which  every  person  is  obliged  to  take  the  sacra-  repcaKbv^^ 
ment  three  times  in  the  year,  according  to  the  liturgy,  ^c, ;  the  9G.  4.  c.17. 
defendant  rejoined,  and  set  forth  tiie  statute  ot  1  W.  *&  M.  c.  18.  as  to  takini; 
for  tolerating  dissenters ;  and  on  demurrer  it  was  adjudged,  that  thesacrament; 
°  the  an^»«eioG.4, 
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the  defendant's  rejoinder  was  a  departure  from  his  plea,  and 
therefore  he  could  have  no  advantage  of  the  act  of  toleration, 
supposing  it  was  for  his  purpose,  it  being  a  private  statute  (d), 
and  therefore  to  be  pleaded.  And  though  judgment  was  given 
principally  on  this  point,  yet  all  the  court,  except  Justice  Savi, 
offices,' and  be  Ej/rc  {c\  held,  that  this  case  was  not  within  the  meaning  of  the 
members  of  toleration  act,  which  was  not  made  in  favour  of  dissenters,  but 
corporations,  ^^^  contrary,  and  was  rather  to  exclude  them  from  beneficial 
offices  therein,  offices  than  to  ease  them  of  offices  of  charge. 

upon  taking  the  oaths  therein  set  forth,  instead  of  the  oaths  of  allegiance,  supremacy,  and 
abjuration.||  [(d)  It  is  now  declared  to  be  a  public  act  by  19  G.  3.  c.  44.  (c)  It  was  said  at  the 
bar  that  the  Lord  Keeper  was  of  the  same  opinion  with  Mr.  J.  Eyre.] 

[Four  years  before,  M.  2  W.  &  M.,  this  was  adjudged  as  a 
good  plea,  in  the  case  of  Guildford  Towti  v.  Clarke,  viz.  that  he 
being  a  dissenter,  and  unqualified  by  the  act,  the  election  was 
void ;  and  that  the  bye-law  for  forfeiting  20/.  upon  refusal  after 
election  did  not  take  place,  because  the  person  being  absolutely 
incapacitated  by  the  statute,  there  was  really  no  election ;  and  so 
he  could  not  refuse  after  election. 

The  defendant  was  one  of  the  dissenters  who  was  chosen  sheriff 
of  London  and  Middlesex:,  and  refused  to  take  upon  him*[the 
office ;  for  which  an  information  was  moved  against  him,  as  it  is 
an  office  in  which  the  public  are  interested,  and  therefore  not 
to  be  compensated  by  a  pecuniary  satisfaction  to  the  city.  But, 
upon  shewing  cause,  the  court  discharged  the  rule  :  it  appearing 
there  were  acts  of  common  council  that  had  provided  penalties 
upon  refusers,  which  is  the  proper  remedy ;  especially  where  it  is 
doubtful,  whether  the  refusal  is  a  crime  or  not,  which  hath  never 
yet  been  settled.  In  this  case,  the  facts  are  agreed,  and  the  only 
doubt  is  in  point  of  law,  and  therefore  more  proper  for  a  civil 
suit :  and  so  was  the  opinion  of  the  court,  in  the  case  of  Shacklcton 
of  York,  in  Lord  Hardwicke's  time.  However,  they  declared, 
that  if,  after  the  point  was  determined  against  the  dissenters, 
others  should  refuse,  it  might  be  a  foundation  to  move  for  an 
information. 

But  this  much  agitated  question,  concerning  the  fining  of  dis- 
senters for  not  serving  corporation  offices,  is  now  settled.  —  In 
the  year  ITl-S,  the  corporation  o^ London  made  a  bye-law,  im- 
posing a  fine  of  600/.  upon  every  person,  who,  being  elected, 
should  refuse  to  serve  the  office  of  sheriff.  An  action  was  brought 
in  the  sherifTs  court  upon  this  bye-law,  for  the  penalty  of  600/. 
against  the  defendant  Allen  Evans,  for  refusing  to  serve  the  said 
office.  The  defendant  pleaded  the  statute  of  13  Car.  st.  2.  c.  1.  {a) 
that  no  person  shall  be  chosen  into  such  office,  who  shall  not, 
within  one  year  next  before,  have  taken  the  sacrament  according 
to  the  rites  of  the  church  of  England ;  and  in  default  thereof, 
every  such  choice  is  declared  to  be  void.  The  defendant  further 
pleaded  the  statute  of  1  W.  &  M.  c.  18.  for  exempting  protestant 
dissenters  from  penalties  contained  in  former  acts.  Then  the 
of  Roman  Ca-  plea  averred,  that  the  sheriffs  of  Ijondon  are  officers  who  before 
tholics  hold-      13  Car.  2.  were  persons  bearing  such  office  :  that  the  defendant 

was 
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^ras  and  still  is  a  protestant  dissenter  from  the  church  of  England,  ing  civil  or 
a  person  of  a  scrupulous  conscience  in  the  exercise  of  religion,  ™'"^^''y  or 
and  during  all  that  time  has  and  still  does  frequent  the  congre-  offices.lj  ^ 
gation  of  religious  worship  among  protestant  dissenters.  The 
defendant  then  stated  that  he  took  the  oaths,  and  subscribed  the 
declaration,  according  to  the  act  of  toleration,  in  the  year  1751, 
at  the  sessions  holden  for  the  county  of  Middlesex ,-  and  that  his 
taking  the  oaths  was  duly  registered  in  the  court  of  sessions : 
that  he  had  not  within  one  year  before  the  supposed  election 
taken  the  sacrament  of  the  Lord's  Supper  according  to  the  rites 
of  the  church  of  England,  nor  has  he  at  any  time  since  done  it, 
nor  was  he  bound  to  take  the  same  since  Mai/ 1751:  that  of 
these  premises  the  lord  mayor,  aldermen,  and  citizens  had  notice ; 
and  that  by  reason  thereof,  and  of  the  act  of  parliament  made  for 
governing  corporations,  the  mayor,  aldermen,  and  citizens  as- 
sembled in  Jidj/  1754,  and  the  livery  were  prohibited  from 
electing,  and  had  no  power  to  elect  him  sheriff:  that  he  was 
disabled  from,  and  incapable  of  being  elected,  and  that  the 
supposed  election  of  him  was  void.  To  this  plea  the  plaintiff 
replied,  that  by  the  statute  of  5  Geo.  2.  c.  6.  §  3.  it  is  enacted, 
that  no  person  chosen  into  such  office  shall  be  removed  or 
otherwise  prosecuted  for  omission  of  taking  the  sacrament,  nor 
shall  any  incapacity  or  disability  be  incurred  by  reason  of  the 
same  (unless  he  be  removed  or  prosecution  commenced  within 
six  months).  To  this  replication  the  defendant  demurred ;  and 
the  plaintiff  joined  in  demurrer.  And  judgment  was  given  for 
the  plaintiff  in  the  sheriff's  court;  which  was  afterwards  affirmed 
in  the  court  of  the  hustings.  But  this  judgment  was  reversed  by 
the  commissioners  delegates,  viz.  Lord  Chief  Baron  Parker^ 
Mr.  Justice  Foster,  Mr.  Justice  Bathurst,  and  Mr.  Justice  Wilmot; 
and  the  judgment  of  the  commissioners  delegates  was  afterwards  ^ 

affirmed  in  the  House  of  Lords.  The  house,  when  the  matter  was 
brought  before  them,  ordered  this  question  to  be  proposed  for 
the  opinion  of  the  judges.  How  far  the  defendant  might,  in  the 
present  case,  be  allowed  to  plead  his  disability  in  bar  of  the 
accusation  brought  against  him  ?  It  was  allowed  on  all  hands,  Furneaux's 
that  if  his  non-conformity  and  consequent  disability  was  criminal,   Letters  to 
he  could  not  plead  it.    And  for  this  reason  one  of  the  judges,  Blackstone. 
Perrot  B.,  was  of  opinion  (contrary  to  the  rest  of  his  brethren), 
that  the  defendant's  disability,  in  the  present  case,  could  not 
be  pleaded,  because,  as  he  said,  the  toleration  act  amounted  to 
nothing  more  than  an  exemption  of  protestant  dissenters  from 
the  penalties  of  certain  laws  therein  particularly  mentioned  ;  and 
'  'oration  act  not  being  mentioned  therein,  the  toleration 

I  have  no  influence  upon  it;  and  therefore  his  disability, 
•  !    !  by  his  non-conformity  in  consequence  of  the  corporation 
ici,  u.i:>,  in  his  opinion,  a  culpable  one,  and  rendered  him  liable  • 

to  any  penalties  to  which  any  others  are  liable  for  refusing  to 
siTve  the  office  of  sheriff;  inasmuch  as  no  man  can  disable  him- 
^clt ;  but,  if  he  refused  to  take  the  sacrament  according  to  the 
rites  of  the  church  of  England,  he  disabled  himself,  and  the  fine 
Vol.  VII.  N  imposed 
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imposed  was  a  punishment  upon  him  for  the  crime  of  his  non- 
conformity, from  which  he  could  plead  no  legal  exemption. — 
But  all  the  other  judges  were  of  a  contrary  opinion,  that  the 
coi-poration  act  expressly  I'endered  the  dissenters  ineligible  and 
incapable  of  serving;  its  design  being  to  keep  them  out,  as 
persons  at  that  time  supposed  to  be  disaffected  to  the  govern- 
ment; and  though  the  disability  arising  from  hence  could  not 
then  have  been  pleaded  against  such  an  action  as  is  now  brought 
against  the  defendant,  non -conformity  being  i/im  in  the  eye  of  the 
law  a  crime,  and  no  man  being  allowed  to  excuse  one  crime  by 
another;  yet  the  case  is  different  since  the  toleration  act  was 
enacted,  that  act  amounting  to  much  more  than  a  mere  exemption 
from  the  penalties  of  certain  laws,  and  having  an  influence  upon 
the  corporation  act  consequentially,  though  the  corporation  act  is 
not  mentioned  therein,  by  freeing  the  dissenters  from  all  obligation 
to  take  the  sacrament  at  church,  abolishing  the  crime  as  well  as 
penalties  of  non-conformity,  and  allowing  and  protecting  the 
dissenting  worship.  The  defendant's  disability,  therefore,  they 
said,  was  a  lawful  one,  a  legal  and  reasonable,  not  a  criminal 
excuse;  it  was  not  in  the  sense  of  the  law  disabling  himself;  the 
meaning  of  that  maxim,  "  That  a  man  shall  not  disable  himself," 
being  only  this,  that  no  man  shall  disable  himself  by  his  own 
wilful  fault  or  crime ;  and  non-conformity  being  no  longer  a  crime 
since  the  toleration  act  was  enacted,  he  is  disabled  by  judgment 
of  parliament,  namely,  by  the  corporation  act,  without  the  con- 
currence or  intervention  of  any  crime  of  his  own  ;  and  therefore 
he  may  plead  this  disability  in  bar  of  the  present  action.] 
Sttlk.  168.  If  a  man  is  disabled  by  a  judgment  in  law  to  bear  an  office,  he 

4  Mod.  273.      jg  excused,  nam  Judicium  rcdditur  in  invitum ;  for  though  his  fault 

or  neglect  was  the  occasion  of  such  judgment,  yet  it  is  a  mark  set 

ujx)n  him  by  the  government, 
Sailk.i43.pl.i.       And  as  nothing  but  an  invincible  necessity  can  exempt  a  per- 
Carth  4?o*^^    son  from  serving  the  office  of  sheriff",  on  this  foundation  a  bye-law 

5  Mod.  438.  made  in  London,  that  no  freeman  chosen  sheriff*,  ^-c.  shall  be  ex- 
12  Mod.  270.  cused,  unless  he  voluntarily  swears  he  is  not  worth  1 0,000/.,  (a)  Sfc, 
City  of  and  if  he  openly  refuse  to  take  the  office,  then  to  forfeit  the  sum 
wT*         °^  ^^^^^  *^-  ^°^  «^Uu^^ged  good. 

||(a)Now  20,000/.,  by  an  net  of  the  common  council  of  1  \i\\June  1799.|1 
Rex  V.  Wood-       [By  the  9  Geo.  2.  c.  9.  {  3.  any  person  elected  sheriff*  of  Nomich 
row,  2 Term      worth  3000/.  may  be  excused  serving  the  office  on  paying  a  fine 
**•  '^^^'  of  80/.  within  fourteen  days :   but  the  fourth  section  provides, 

that  no  person  shall  be  discharged  from  bearing  the  said  office 
for  any  longer  time  than  one  year,  without  the  consent  of  the 
mayor,  sheriffs,  and  commonalty  of  the  city.  The  defendant, 
who  was  worth  3000/.,  had  been  regularly  elected  to  the  office, 
and  had  tendered  his  fine,  on  condition  that  he  should  be  dis- 
charged from  serving  the  office  in  future;  but  this  was  not 
accepted.  On  a  motion  for  an  information  against  him,  the 
court  were  citarly  of  opinion,  that  the  payment  of  the  fine  did 
not  exempt  the  person  paying  it  for  more  than  a  year,  without 
the  agreement  of  the  corporation  that  he  should  be  discharged 

for 
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for  a  longer  time.  And  they  granted  an  information  against  the 
defendant,  because  the  vacancy  of  the  office  occasioned  a  stop  of 
pubHc  justice,  and  the  year  would  be  nearly  expired  before  an 
indictment  could  be  brought  to  trial.] 

(C)  Manner  of  appointing  him ;  and  herein,  of  his  Oath. 

T^HE   high  sheriff  hath  his  authority  given  him  by  two  {a)  d^^.^  gj^  ^^ 

patents :  by  the  one,  the  king  commits  to  him  the  custody  of  Where  see  the 
the  county;  by  the  other,  the  king  commands  all  other  his  sub-  ^i''"  of  such 
jects  within  that  county  to  be  aiding  and  assisting  to  him  in  all  patents,  (a)  As 
things  belonging  to  his  office.  made  by  let^- 

ters  patent  of  record,  if  therefore  it  shall  corae  in  question,  whether  he  be  sheriff* or  not,  it  is 
to  be  tried  by  the  record,  or  it  may  be  tried  by  the  examination  of  the  sheriff*.  Dalt.  Sh.8. 
9  Co.  51 .    Jenk.  90. For  the  fees  of  his  patent,  vide  3  G.  1 .  c.  1 5. 

By  tlie  statute  of  9  E.  st.  2.  the  chancellor,  treasurer,  and  Dalt.  Sh.  6. 

judges  are  to  meet  {b)  C7'asfi?io  Afwnayiim,  being  the  3d  of  ^o  (6)  But  it  may 

vember{c\  every  year,  in  the  Exchequer  Chamber,  to  nominate  ^^ 'J^^u*^  °^'° 

persons  to   be  made  sheriffs.     And  the  manner  is,   the  Lord  q^q  q^^.  is. 

Chancellor,  Treasurer,  and  other  high  officers,  being  of  the  privy  595.   (c)  By 

council,  together  with  the  judges  of  both  benches  and  the  barons  24G.2.  c.48. 

of  the  exchequer,  beincr  assembled  in  the  Exchequer  Chamber,  $i2- sheriffs 
,    T       '  &.  ,  ^  ,         ^,  '    are  to  be  ap- 

nommate  three  persons  m  every  county  to  be  presented  to  the  pointed  on  the 

king,   that  he  may  prick  one  of  them  to  be  sheriff  of  every  morrow  of 

county.  St.  Martin. 

And  yet  the  king  by  his  prerogative  may  make  and  appoint  Dyer,  225. 
the  sheriffs  without  this  usual  assembly,  and  election  or  nomin-  Dalt.  Sh.  6. 
ation  in  the  Exchequer,  as  is  the  daily  practice  at  this  day  upon  )l^^^  ^  ~J* 
the  death  of  any  sheriff.  and  Mr. 

Christian's  note.] 

The  sheriff,  in  every  of  the  shires  of  Wales  shall  be  nominated  .34  H.  8.  c.26. 
yearly  by  the  Lord  President,  council,  and  justices  of  Wales,  ixndi  Dalt.  Sh.e. 
shall  be  certified  up  by  them,  and  after  appointed  and  elected  by   j  {y '2!\j 
the  king  as  other  sheriffs  are.  c.27.  §4.  the 

nomination  of  three  proper  persons  to  be  sheriffs  of  the  Welsh  counties  is  now  vested  in  the 
justices  of  the  grciit  sessions,  who  are  to  certify  the  names  of  such  persons  to  the  privy  council 
cr<utino  aniniarum,  that  the  king  may  appoint  out  of  them.] 

The  sheriff,  before  he  doth  exercise  any  part  of  his  office,  and  Dalt.  Sh.  7. 
before  his  patent  is  made  out,  is  to  give  security  in  the  King's 
Remembrancer's  office  in  the  Exchequer,  under  pain  of  100/., 
for  the  payment  of  his  proffers,  and  all  other  profits  of  his  she- 
riffwick. But  these  securities  are  never  sued,  unless  there  is  a 
deficiency  in  the  sherifTs  cflects. 

The  sheriff,  before  he  takes  upon  him  the  exercise  of  his  office,  Dalt.  Sh.  9. 
must  not  only  takc!  the  oaths  of  allegiance  and  abjuration  enjoined 
nil  officers  by  divers  acts  of  parliament,  but  likewise  a  particular 
oath  of  office,  which  is  {d)  said  to  be  by  the  ancient  common  law,  ((/)Dycr,  I68 
and  contains  a  concise  account  of  the  nature  and  several  branches 
of  his  office.     Tliis  ancient  oath  is  set  down  in  Daltori,  9. 

But  there  being  in  this  oath  some  things  which  were  thought  (rf)  rtde  Cro. 
too  {(i)  strict  with  respect  to  sheriffs,  instead  thereof  it  is  now  Car.  26. 
enacted  by  the  3  G.  1.  c.  15.  §  18.  that  the  following  oath  shall  ^^„f  ^^^6^^' 
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be  taken  by  all  high  sheriffs,  except  the  sheriffs  of  JVales  and  of 
the  county  palatine  of  Chester  (e),  &c.  viz.  "  I  A,  B.  do  swear 
"  that  I  will  well  and  truly  serve  the  king's  majesty  in  the  office 

"  of  sheriff'  in  the  county  of ,  nnd  promote  his  majesty's 

"  profit  in  all  things  that  belong  to  my  office  as  far  as  I  legally 
to  the  </<^imia  "can  or  may.  I  will  truly  preserve  the  king's  rights,  and  all 
to  swear  him  «  y\^^^  belongeth  to  the  crown.  I  will  not  assent  to  decrease, 
"  lessen,  or  conceal  the  king's  rights,  or  the  rights  of  his  fran- 
"  chises ;  and  wheresoever  I  shall  have  knowledge  that  the  rights 
tions  taken  by  *•  of  the  crown  are  concealed  or  withdrawn,  be  it  in  lands,  rents, 
Lord  Coke  n  franchises,  suits,  or  services,  or  in  any  other  matter  or  thing, 
"  I  will  do  my  utmost  to  make  them  be  restored  to  the  crown 
"  again ;  and,  if  I  may  not  do  it  myself,  I  will  certify  and  inform 
"  the  king  thereof,  or  some  of  his  judges.  I  will  not  respite  or 
"  delay  to  levy  the  king's  debts  for  any  gift,  promise,  reward,  or 
"  favour,  where  I  may  raise  the  same  without  great  grievance  to 
"  the  debtors.  I  will  do  right  as  well  to  poor  as  to  rich,  in  all 
"  things  belonging  to  my  office.  I  will  do  no  wrong  to  any 
"  man  for  any  gift,  reward,  or  promise,  nor  for  favour  or  hatred. 
"  I  will  disturb  no  man's  right,  and  will  truly  and  faithfully 
"  acquit  at  the  Exchequer  all  those  of  whom  I  shall  receive  any 
heresies  called  «  debts  or  duties  belonging  to  the  crown.  I  will  take  notliing 
Lollanes,  and  «  thereby  the  king  may  lose,  or  whereby  his  right  may  be  dis- 
"  turbed,  injured,  or  delayed.  I  will  truly  return,  and  truly 
"  serve  all  the  king's  writs  according  to  the  best  of  my  skill  and 
"  knowledge.  I  will  take  no  bailiffs  into  my  service  but  such  as 
**  I  will  answer  for,  and  will  cause  each  of  them  to  take  such 
"  oaths  as  I  d9  in  what  belongeth  to  their  business  and  oceupa- 
"  pation.  I  will  truly  set  and  return  reasonable  and  due  issues 
"  of  them  that  be  within  my  bailiwick,  according  to  their  estate 
statutes  5  H.2.  a  jjj^j  circumstances,  and  make  due  panels  of  persons  able  and 
c.  1 5. a'^ainst  "sufficient,  and  not  suspected  or  procured,  as  is  appointed  by 
heretics,  "  the  statutes  of  this  realm.     I  have  not  sold  or  let  to  farm  nor 

which  statutes  "  contracted  for,  nor  have  I  granted  or  promised  for  reward  or 
were  repealed  u  i^ei^efit,  nor  will  I  sell  or  let  to  farm,  nor  contract  for  or  grant 
and  the  1  EUz*.  "  ^^^'  reward  or  benefit  by  myself  or  any  other  person  for  me, 
The  judges  "  or  for  my  use,  directly  or  indirectly,  my  sheriffwick  or  any 
"  bailiwick  thereof,  or  any  office  belonging  thereunto,  or  the 
"  profits  of  the  same,  to  any  person  or  persons  whatsoever.  I 
"  will  truly  and  diligently  execute  the  good  laws  and  statutes  of 
"  this  realm,  and  in  all  things  well  and  truly  behave  myself  in 


by  my  Lord 
Coke  to  the 
additions 
made  to  the 
ancient  oath, 
and  annexed 


Bheriff  of 
Bucks.    IIThe 
four  excep- 


were  referred 
to  the  judges 
by  the  Lord 
Keeper  at 
Readingy  and 
the  only  ex- 
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to  the  clause 
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diligence  to 
destroy  all 
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because  it  was  «  my  office  for  the  honour  of  the  kinff  and  the  good  of  his  sub- 
appointed  by  ■    ''  -    -.     .  .  n  -     P  -  -  — 
Statutes  then 
repealed,  and 


"  jects,  and  discharge  the  same  according  to  the  best  of  my  skill 

"  and  power.  So  help  me  God'^ 
which  were  intended  against  the  religion  then  professed  and  established,  which  before  had 
been  condemned  for  heresy,  but  was  then  held  for  the  true  religion.  Cro.  Car.  26.  The  other 
three  exceptions  were  not  allowed  by  the  judges ;  and  the  substance  of  those  clauses  is  intro- 
duced in  the  new  oath  under  3  G.  1.  c.  IS.jj  [(c)  The  sheriffs  of  those  places  are  to  take  the 
old  oath,  with  the  omission  only  of  the  words  imposing  constant  residence  in  their  bailiwicks. 
3  G.  I.e.  15.  §20.] 

Dalt.  Sh.  15.         If  a  person  refuses  to  take  upon  him  the  office  of  sheriff,  it 

Dyer,  167.        ^^g  usual  to  punish  him  in  the  Star-chamber;  and  he  may  now 

be  proceeded   against  by  information   in   the  court  of  King's 

Bench. 
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Bench.     Also,  if  he  refuses  to  take  the  oaths  enjoined  him,  or 
officiates  in  the  office  before  he  hath  thus  quahfied  himself,  that 
court,  which  hath  a  general  superintendency  over  all  officers  and 
ministers  of  justice,  will  grant  an  information  against  him.     And  ,  x„t 
it  hath  been  {a)  held,  that  a  refusal  of  oaths  enjoined  to  be  taken,  Carth.507.  ^ 
amounts  to  a  refusal  of  the  office. 

If  the  sheriff  be  not  in  London,  the  oath  may  be  taken  by  Dalt.  Sh.  13, 
dedimus  potestatcm,  directed  to  any  two  justices  of  the  peace  of  14» 
the  same  county,  one  to  be  of  the  quorum,  or  to  any  other  com- 
missioner or  commissioners,  or  before  one  of  the  judges  of  assize 
for  that  county,  or  one  of  the  Masters  in  Chancery,  who,  it  is 
said,  may  as  well  as  the  judge  administer  such  oath  without  any 
dedinms. 

If  the  commissioners  shall  return  the  commission  or  writ,  and  Dyer,  I68, 
the  oaths  to  be  taken  when  they  were  not  taken,  this  is  finable.      Dalt.  Sh.  14. 

It  is  held,  that  the  breach  or  violation  of  this  oath,  although   n  Co.  98. 
a  high  offence,  is  not  however  perjury,  nor  punishable  as  such. 

(D)  That  he  must  attend  to  this  Office  singly,   and 

cannot  execute  any  other. 

T  T  is  holden,  that  a  sheriff  cannot  be  elected  "knight  of  the  shire  4  j^^g^  43 
for  that  county  for  which  he  is  sheriff.  Lit.  Rep.  326. 

Sir  Simon  Dewe's  Journ.  38.  436. 

And  although  a  sheriff  is  by  virtue  of  his  office  a  conservator  Dalt.  Sh.  27. 
of  the  peace,  yet  it  is  enacted  by  the  1  Mar.  st.  2.  c.  8.  §  2., 
*'  That  no  person  having  the  office  of  sheriff  of  any  county  shall 
*'  exercise  the  office  of  justice  of  the  peace  in  any  county  where 
**  he  shall  be  sheriff  during  the  time  he  shall  use  the  office  of 
«  sheriff." 

By  the  1  H.  5.  c.  4.  it  is  enacted,  "  That  no  under  sheriff,  Dalt.  Sh.  454. 
**  sheriff's  clerk,  receiver,  nor  sheriff's  bailiff,  shall  be  attorney 
"  in  any  of  the  king's  courts  during  the  time  that  he  is  in  office." 

(And  by  stat.  22  G.  2.  c.  46.  §  14.  no  clerk  of  the  peace,  or 
his  deputy,  nor  any  under  sheriff,  or  Jiis  dejnitij,  shall  act  as  a 
solicitor,  attorney,  or  agent,  or  sue  out  any  process  at  any  general 
or  quarter  sessions  of  the  peace,  to  be  held  for  any  place  where 
he  shall  execute  his  office,  upon  pain  of  forfeiting  50/.  || 

(E)  How  long  to  continue  in  his  Office,  and  by  what 

determined. 

"DY  the  14  £.3.  c.  7.   it  is   enacted,   "  Tliat   no   .sheriff  (^),  Confirmed  by 
"  under  sheriff,  nor  sheriff's  clerk  shall  tarry  or  abide  in  the23H.6.c.8. 
**  his  office  above  one  year,  upon  pain  to  forfeit  two  hundred  42eV^c  9 
**  pounds  yearly  as  long  as  he  occupiedi  the  office ;  and  tliat  (c)  Notwith- 
"  every  pardon  made  for  such  offence  or  forfeiture  shall  be  void  ;  standing  this  it 
"  and  all  (c)  letters  patent  made  to  occupy  such  office  above  one  l^^j'j  ^^9^  ^^' 
•*  year  shall  be  void,  any  words  or  clause  of  non  obstante  put  into  year-book 
"  such  patent  notwithstanding;  and  that  whosoever  shall  pre-  2H.  7.  e.b. 
**  sume  to  take  upon  himself  the  office  of  a  sheriff  above  one  that  the  king 
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by  the  clause     "  year  by  force  of  such  letters  patent,  shall  be  disabled  from  ever 
o(non obstante,  «t  ^fter  to  be  sheriff  within  any  county  o(  Ens;Ia?td" 
might  make  a  ... 

good  patent  of  such  office  for  life ;  and  by  the  following  authorities,  which  seem  to  he  grounded 
on  this  resolution,  it  is  said,  that  the  king  by  his  prerogative  niiy  dispense  with  these  statutes, 
and  grant  the  office  of  sheriff  for  years,  life,  or  in  fee.  7  Co.  14.  Finch,  254.  Plow.  502, 
Dalt.  Sh.  22.  But  vet  vide  2  Hawk.  P.  C.  c.  37.  where  the  contrary  opinion  is  holden,  and  the 
reason  of  these  authorities  refuted,  and  stat.  1  W.  &  M.  sess.  2.  c.  2. 

Confirmed  by  By  the  1  Ric.  2.  c.  11.  it  is  enacted,  "  That  none  that  hath 
asH.e.  C.8.      «  been  sheriff  of  any  county  a  year  shall  be  within  two  years 

"  next  chosen  again,  or  put  in  the  same  office,  if  there  be  other 

"  sufficient." 

And  by  the  1  Hen.  5.  c.  4.  it  is  enacted,  "  That  they  that  be 

*'  bailiffs  of  sheriffs  one  year  shall  be  in  no  such  office  by  three 

"  years  next  following,  except  bailiffs  of  sheriffs  which  inherit  in 

«  their  office." 
Dyer,  1G5.  By  the  common  law  the  patents  of  sheriffs,  like  all  other  com- 

Dalt.  Sh.  17.     missions,  determined  by  the  death  or  demise  of  the  king;  but 

now  by  the  7  W.  &  M.  c.  27.  §  21.  and  1  Ann.  st.  1.  c.  8.  such 

commission  shall  remain  in  full  force  for  the  space  of  six  months 

next  after  such  death  or  demise,  unless  superseded,  determined, 

or  made  void  by  the  next  successor. 
7  Co.  50.  But  though  such  patent  was  determined  by  the  death  of  the 

king,  yet  it  was  adjudged,  that  if  the  sheriff  after  such  demise, 

and  before  his  taking  out  a  new  patent,  suffered  a  prisoner  to 

escape,  that  an  action  lay  against  him. 
Cro.  Eliz.  12.         It  hath  been  held,  that  the  office  of  sheriff  does  not  determine 
dant'n-^e    '^"  ^^  ^^^^  party's  becoming  a  peer  on  the  death  of  his  father,  but 

that  he  still  remains  sheriff  ad  voluntatem  regis, 

(F)  That  he   must   be   resident  in   his  County,    and 
whether  he  hath  any  Jurisdiction  out  of  it. 


(a)  The  word  "D  Y  the  4  H.  4.  c.  5.  it  is  enacted,  "  That  every  sheriff  shall 

in  the  original  "  be  {a)  dwelling  in  proper  person  within  his  bailiwick  for 

i  demurrant,  «  ^^^  ^^^^  ^^  gj^^H  ^         j  officer,  and  that  the  sherif!' shall  be 

which  It  IS  said  ..  ,,.                .      i     .i                 ,, 

is  not  well  \")  sworn  to  do  the  same. 

translated  by  the  word  dwelling.  \At.  Rep.  528.  (i)  Is  now  left  out  of  the  new  oath,  ||in  5  G.  1. 

c.  15.11 

Dalt.  Sh.  22.  Hence  it  is  clear  that  a  sheriff  hath  no  jurisdiction  in  any  other 
(c)  9  H.4.  1.  county,  nor  can  he  do  a  judicial  act,  in  which  his  personal  pre- 
[He  may  assign  sence  is  required  out  of  his  county.  But  it  is  held,  that  he  may 
of  Hs  «)unty '  ^°  ^  (^^  ministerial  act,  as  make  a  panel,  or  return  a  writ  out  of 
2Ld.Raym.  his  county. 
1455.    2Stra.  757.] 

Dalt.  Sh.  22.  But,  if  the  sheriff  be  beyond  sea,  and  make  a  panel  or  any 
return  there,  and  send  it  into  England^  it  is  not  good,  for  he  is 
an  officer  but  only  in  England. 

Dalt.  Sh.25.  If  on  a  habeas  corpus,  Sfc.  the  sheriff  is  commanded  to  carry  a 

prisoner  to  a  certain  place  out  of  his  county,  and  in  doing  this  he 

is 


I 
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is  obliged  to  go  through  several  counties,  to  this  special  purpose 
he  hath  authority  in  these  other  counties. 

So,  if  a  prisoner  of  his  own  wrong  shall  make  an  escape,  and  plow.  37. 
fly  into  another  county,  the  sheriff  or  his  officers  upon  fresh  suit  Dalt.  Sh.  25. 
may  take  him  again  in  another  county. 

II  It  has  never  been  doubted  that  bailable  process  must  be  exe-  Chase  v.  Joyce, 
cuted  by  the  sheriff  within  his  bailiwick ;  but  it  has  been  holden  ^  Maul.  &  S. 
in  some  cases,  that  process  not  bailable  might  be  served  out  of  ^^^^     ^°^' 
the  county  into  which  it  is  directed.     However,  it  is  now  setded  Taylor,  sBarn. 
otherwise.  ||  &  A.  408. 

(G)  Cannot  dispose  of  his  Bailiwick. 

"DY  the  23  H.6.  c.  10.  it  is  provided,  "  That  no  sheriff  shall 
"  let  to  farm  in  any  manner  his  county,  nor  any  of  his  baili- 
**  wicks,  hundreds,  or  wapentakes." 

In  the  construction  hereof  it  hath  been  holden,  that  this  is  a  3  Keb.  678. 
particular  law,  and  must  be  pleaded,  otherwise  the  judges  cannot  Ellis  v.Nelson 
take  notice  of  it. 

It  hath  been  holden,  that  a  lease  thereof,  though  no  rent  was  20  H.  7.  13. 
ever  reserved,  is  within  the  statute,  the  intent  thereof  being  that  ^^'*  ^h.  25. 
sheriffs  should  keep  their  counties  in  their  own  hands. 

It  seems  the  better  opinion,  that  a  lease,  reserving  only  part  of  Plow.  87. 
the  profits,  is  within  the  statute.  1^'^lt-  Sh.23. 

It  hath  been  doubted,  whether  a  lease  made  by  the  sheriff  of  Dalt.  Sh.  24. 
his  office  or  county  only  by  parol  be  within  the  statute. 

It  hath  been  adjudged  in  the  case  of  the  sheriff  of  Nottingham,   Moor,  781. 
who  took  money  for  his  bailiwick,  which  he  first  gave  his  serv-  Stockwith  v 
ants,  and  which  they  sold,  but  he  himself  received  the  money,  ^°^^"' 
that  this  was  within  the  statute  4  H.  4.  c.  5.  which  prohibits  the   Vide  t\t.  Offtcg 
letting  to  farm,  <5r.  under  certain  penalties ;  and  that  it  was  not  ""^  Ofc^rtr 
only  malum  prohibitum,  but  likewise  malum  in  sc,  as  tending  to 
extortion  and  other  oppressions. 

By  the  3  Geo.  1.  c.  15.  j  10.  "  It  shall  not  be  lawful  for  any  per- 
"  son  to  buy,  sell,  let,  or  take  to  farm  the  office  of  under  sheriff 
**  or  deputy  sheriff,  seal  keeper,  county  clerk,  shire  clerk,  gaoler, 
**  bailiff  or  any  other  office  pertaining  to  the  office  of  high 
'*  sheriff,  or  to  contract  for  any  of  the  said  offices,  on  forfeiture  of 
"  500/.,  one  moiety  to  his  majesty,  the  other  to  such  as  shall  sue 
**  in  any  court  at  fVcstmitiste?-  within  two  years  after  the  offence. 

"  Provided  that  nothing  in  this   act  shall  hinder  any  high  (aHfa  sheriff 

"  sheriff  from  constituting:  an  under  sherif!"  or  deputy  sheriff,  as  f^^f  jj^ilf  °^ 
«  1      1        I  1  •     1        1  1         1       -rr.-  "^  r  1      1  •   1     nis  baihtf  to 

oy  law  lie  may,  norhmder  tlie  under-sherift  m  caseot  the  nigh  pay  2o</.  for 

"  sheriff's  death,  when  he  acts  as  high  sheriff,  from  constituting  every  dcfcnd- 

"  a  deputy,  nor  hinder  such  sheriff  or  under  sheriff  from  receiv-  «"'*«  name  in 

♦*  ing  the  lawful  fees  of  his  office,  or  from  taking  security  for  the  fr^-.'l^'Zn^ 
«<     1  •         1  I  •     1  1  t         1       -/V*    1  ^^  mesne  pro- 

due  answenng  the  same,  nor  hinder  such  under  sherifi,  deputy  cett,  it  is  not 

"  sheriff,  seal  keeper,  t^r.  from  accounting  to  the  high  shcrifl'  for  letting  his 

"  all  such  lawful  fees  as  shall  be  by  them  taken,  nor  for  giving  sheriffwick  to 

"  security  so  to  do,  nor  to  liinder  the  high  sheriff  from  allowing  {|',[c';  frwinl 

**  a  salary  to  his  under  sheriff,  4*c.  or  other  officers."  (a)  M.  4  (J.a.C.B. 

Fort.  3G8. 

N  4  (H)  Of 
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(H)  Of  the  High  Sheriflf's  Power  and  Duty  in  appoint- 
ing an  Under  Sheriff,  and  other  Deputies  :  And 
herein, 

1.  Of  the  Under  Sheriff,  atid  in  what  Manner  appoi?ited. 

Dalt.  3.  514.  A  LTHOUGH  the  king  by  his  letters  patent  gran teth  to  the 
Hob.  13.  sheriff  atstodiam  comitatus,  without  any  express  words  to 

erlv^alloi  ^^^^  ^  deputy,  yet  hath  the  sheriff  power  to  make  a  deputy  or 
aenetchaUta  under  sheriff,  who  may  execute  all  the  ministerial  parts  of  the 
ncecomitis,  office.  For  experience,  says  my  Lord  Hobart,  proves,  that  many 
Dalt.  Sh.  3.—  sheriffs  cannot  execute  it  themselves.  From  the  (a)  antiquity 
\Ve«tra  ^2^'"^^  thereof  and  necessity  of  this  officer  the  law  takes  notice  of  him, 
13  Ed.  1.  Stat,  and  on  his  being  appointed,  the  law  implicitly  gives  him  power 
c.  39.  he  is  to  execute  all  the  ordinary  offices  of  the  sheriff  himself,  that  can 
called  subvice-  \^q  transferred  by  law. 
comes ;  and  m 
the  statute  1 1  H.  7.  c.  15.  shire  clerk.    4  Co.  Mitton*s  case.     9  Co.  49.    Dyer,  355. 

Hob.  13.  He  is,  says  my  Lord  Hobart,  in  nature  of  a  general  bailiff  to 

the  sheriff  over  the  whole  shire,  as  others  are  over  the  hundred; 
and  being  in  effect  but  the  sheriff's  deputy,  according  to  the  na- 
ture of  a  deputation,  he  is  removable  as  an  attorney  is;  and  though 
made  irrevocable,  yet  may  the  high  sheriff  remove  him.     But 

(b)  2  Brown  having  once  appointed  him,  though  he  may  totally  remove  him, 
281.  yet  he  cannot  {b)  abridge  him  of  any  part  of  his  power. 

Dalt  Sii  3  '^^^  ^^8^  sheriff  may  execute  the  office  himself,  and  the  under 

(c)  An  under-  sheriff  hath  not,  nor  ought  to  have,  any  estate  or  interest  in  the 
sheriff  must  office  itself;  neither  may  he  do  any  thing  in  his  (c)  own  name, 
act  m  the  [j^.  Q^\y  jj^  jj^g  name  of  the  high  sheriff^  who  is  answerable  for 
name  of  the  ,.  -^  o  ' 

high  sheriff,     ,  ^ini- 

because  the  wrjts  are  directed  to  the  high  sheriff.  Salk.  96.  ||That  under  sheriffs,  &c.  can- 
not act  as  solicitor,  attorney,  &c.,  see  ante,  p.  181.|| 

By  the  3  Geo.  1.  c.  15.  §  8.  it  is  enacted,  "  That  if  any  sheriff 
"  shall  die  before  the  expiration  of  his  year,  or  before  he  be 
"  superseded,  the  under  sheriff  shall  nevertheless  continue  in  his 
"  office,  and  execute  the  same  in  the  name  of  the  deceased  till  an- 
"  other  sheriff  be  appointed  and  sworn ;  and  the  under  sheriff 
"  shall  be  answerable  for  the  execution  of  the  office  during  such 
"  interval,  as  the  high  sheriff  would  have  been  ;  and  the  security 
"  given  by  the  under  sheriff  and  his  pledges  shall  stand  a  security 
"  to  the  king,  and  all  persons  whatsoever,  for  the  due  perform- 
"  ing  his  office  during  such  interval." 

(«)Thatbefore       The  under  sheriff,  before  he  intermeddle  with  the  office,  is  to 

this  statute  the  be  sworn  ;  this  is  enjoined  (a)  by  the  statute  27  Eliz.  cap.  12.  and 

under  shenff     ^j^g  foj-m  of  the  oath  there  prescribed. 

was  never 

»wom.    Roll.  Rep.  274.  Per  Coke. 

And  now  by  the  3  Geo.  I.e.  15.  §  19.  it  is  enacted.  That  all 
under  sheriffs  of  any  counties  in  South  Britain,  except  the 
counties  in  JVales  and  county  palatine  of  Chester,  before  they 

enter 
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enter  upon  their  offices,  shall  take  the  following  oath,  viz,  "  I  A, 
*'  B,  do  swear,  that  I  will  well  and  truly  serve  the  king's  majesty 

"  in  the  office  of  under  sheriff  of  the  county  of ,  and  pro- 

"  mote  his  majesty's  profit  in  all  things  that  belong  to  the  said 
"  office  as  far  as  I  legally  can  or  may,  and  will  preserve  the 
"  king's  rights  and  all  that  belongeth  to  the  crown.     I  will  not 
"  assent  to  decrease,  lessen,  or  conceal  the  king's  rights,  or  the 
"  rights  of  his  franchises ;    and  whensoever  I  shall  have  know- 
*'  ledge  that  the  rights  of  the  crown  are  concealed  or  withdrawn, 
"  be  it  in  lands,  rents,  franchises,  suits,  or  services,  or  in  any 
"  other  matter  or   thing,  I  will  do  my  utmost  to  make  them  be 
"  restored  to  the  crown  again  ;  and  if  I  may  not  do  it  of  myself, 
"  I  will  certify-  and  inform  some  of  his  majesty's  judges  thereof, 
<'  and  will  not  respite  or  delay  to  levy  the  king's  debts  for  any 
<*  gift,  promise,  reward,  or  favour,  where  I  may  raise  the  same 
*'  without  great  grievance  to  the  debtors.  I  will  do  right  as  well 
'*  to  poor  as  to  rich,  in  all  things  belonging  to  my  office.     1  will 
**  do  no  wrong  to  any  man  for  any  gift,  reward,  or  promise,  nor 
'*  for  favour  or  hatred.     I  will  disturb  no  man's  right,  and  will 
<*  truly  and  faithfully  acquit  at  the  Exchequer  all  those  of  whom 
**  I  shall  receive  any  debts,  duties,  or  sums  of  money  belonging 
"  to  the  crown.     I  will  take  nothing  whereby  the  king  may  lose, 
**  or  whereby  his  right  may  be  disturbed,  injured,  or  delayed. 
"  I  will  truly  return,  and  truly  serve  all  the  king's  writs  to  the 
"  best  of  my  skill  and  knowledge.      I  will  truly  set  and  return 
*'  reasonable  and  due  issues  of  them  that  be  within  my  bailiwick, 
"  according  to  their  estates  and  circumstances,  and  make  due 
*'  panels  of  persons  able  and  sufficient,   and  not  suspected  or   >^ 
**  procured,  as  is  appointed  by  the  statutes  of  this  realm.    I  have 
"  not  bought,  purchased,  or  taken  to  farm  or  contracted  for,  nor 
"  have  I  promised  or  given  any  consideration,  nor  will  I  buy, 
**  purchase,  or  take  to  farm,  or  contract  for,  promise,  or  give  any 
**  consideration  whatsoever  by  myself  or  any  other  person  for  me, 
**  or  for  my  use,  directly  or  indirectly,  to  any  person  or  persons 
"  whatsoever,   for  the  office  of  under  sheriff'  of  the  county  of 

" ,  which  I  am  now  to  enter  upon  and  enjoy,  nor  for 

"  the  profits  of  the  same,  nor  for  any  bailiwick  thereof,  or  any 
"  other  place  or  office  belonging  thereunto.  I  have  not  sold  or 
"  contracted  for,  or  let  to  farm,  nor  have  I  granted  or  promised 
**  for  reward  or  benefit  by  myself,  or  any  other  person  for  me, 
"  or  for  my  use,  directly  or  indirecdy,  any  bailiwick  thereof,  or 
"  any  other  place  or  office  belonging  thereunto.  I  will  truly  and 
"  diligently  execute  the  good  laws  and  statutes  of  this  realm,  and 
**  in  all  things  well  and  truly  behave  myself  in  the  said  office  for 
"  his  majesty's  advantage  and  for  the  good  of  his  subjects,  and 
"  discharge  my  whole  (liity  according  to  the  best  of  my  skill  and 
"power.     So'helpme  Go(/." 

Which  oath  is  to  be  administered  by  such  commissioners  as 
shall  be  named  to  administer  the  oath  to  the  high  sheriff,  as 
often  as  a  commission  of  dedimus  shall  be  sued  forth  for  that 

purpose, 
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purpose,  or  by  the  barons,  or  one  of  them,   when  the  sheriff 
desires  to  be  sworn  irt  town. 

[The  sheriff  cannot  depute  two  persons  under  sheriffs  extra- 
ordinary, to  take  an  inquest. 

Although  service  of  a  rule  on  the  under  sheriff's  agnit  in  town 

is  not  good  service,  yet  service  at  the  offices  of  the  agents  for  the 

jjln  an  action     under  sheriff  of  London,  Middlesex,  and  Surrey,  is ;  because  they 

against  sheriff  ^re  considered  as  the  offices  of  the  under  sheriffs.] 
of  Essex  for  -• 

not  arresting  a  person  on  mesne  process,  notice  of  the  party  being  in  the  bailiwick  given  to 

the  agent  in  town,  was  held  no  notice  to  the  sheriffl    Gibbon  v.  Coggon,  2  Camp.  ISS.Jj 

2.  Of  Covenants  between  the  High  Shej-iffy  his  Under  Sheriff,  and 
other  Officers, 

It  is  meet  and  safe,  says  Dalton,  for  the  high  sheriff  to  take 
good  security  from  his  under  sheriff  and  other  officers  before  he 
trust  them  with  their  offices ;  and  for  this  commonly  the  high 
sheriff  taketh  bonds  and  covenants  from  the  under  sheriff  and 
friends,  as  also  of  his  bailiffs  and  gaoler. 

And  as  this  is  allowed  by  law,  it  is  holden,  that  if  an  under 
sheriff  covenants  with  the  high  sheriff  to  discharge  and  save  him 
harmless  from  all  escapes  of  prisoners  arrested  by  the  under 
sheriff,  or  any  by  him  appointed,  this  is  a  good  covenant;  for 
since  the  high  sheriff  transfers  his  authority,  it  is  but  reasonable 
he  should  take  security  for  the  faithful  execution  of  it ;  and  there 
is  nothing  intended  against  law,  but  rather  to  prevent  than  con- 
nive at  escapes. 

But,  if  the  high  sheriff  makes  J.  S.  his  under  sheriff,  and  takes 
a  bond  or  covenant  from  him  that  he  will  not  serve  executions 
above  20/.  without  his  special  warrant,  this  is  a  void  covenant, 
because  it  is  against  law  and  justice,  inasmuch  as  when  he  is 
made  under  sheriff,  he  is  liable  by  the  law  to  execute  all  process 
as  well  as  the  sheriff  is. 

But  it  was  resolved  in  the  above  case,  that  though  this  cove- 
nant was  void  in  law,  that  yet  the  bond  was  good  for  the  rest  of 
the  covenants  which  were  agreeable  to  law;  and  a  difference  was 
taken  between  a  bond  made  void  by  statute  and  by  common 
law;  for  upon  the  statute  of  23  H.  6.  c.  9.  if  a  sheriff  will  take 
a  bond  for  a  point  against  that  law,  and  also  for  a  due  debt,  the 
whole  bond  is  void,  for  the  letter  of  the  statute  is  so ;  for  a  sta- 
tute is  a  strict  law ;  but  the  common  law  doth  divide  according 
to  common  reason,  and  having  made  that  void  that  is  against 
law  lets  the  rest  stand. 

Also,  it  was  resolved,  that  this  case  was  not  within  the  statute 
23  H.  6.  c.  9.,  because  it  was  not  a  bond  made  by  or  on  the 
behalf  of  a  prisoner,  and  because  the  statute  is  not  pleaded,  as  it 
ought  to  be,  being  a  special  law.  {a) 

So,  in  debt  upon  an  obligation  entered  into  by  the  sheriff's 
clerk,  or  under  sheriff,  for  payment  of  money  into  the  Exchequer 
within  fourteen  days  after  he  received  it,  who  pleaded  the  statute 
23  H.  6.  c.  9.,  and  averred  that  it  was  taken  colore  cfficii ;  it  was 

adjudged 
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adjudged  upon  demurrer,  that  the  statute  extended  only  to  bonds 
taken  from  those  who  were  to  appear,  or  who  were  in  ward,  and 
not  to  this  case. 

In  debt  on  an  obligation  by  the  under  sheriff  to  the  high  Stil.  19. 
sheriff  for  saving  him  harmless,  the  defendant  pleaded,  that  he  ^"^^^^Z'Jt' 
had  saved  him  harmless ;  which  on  demurrer  was  held  an  ill  ^pleadings]  ' 
plea,  because  he  might  have  saved  him  harmless  in  some  things  Vol.  VI.  ' 
though  not  in  all,  and  therefore  non  damiiijicatus  had  been  the 
proper  plea. 

In  debt  by  an  under  sheriff  against  his  bailiff,  on  an  obligation  gtii,  ig.  Hor- 
to  save  him  harmless  in  the  executing  of  processes  and  other  ton  v.  Day. 
things  contained  in  the  condition,  it  was  objected,  that  it  was  not  Allen,  10. 
alleged  that  the  process  was  to  be  executed  within  the  hundred  ^^':^  ^o^^ds 
wherein  he  had  jurisdiction  :  and  this  the  court  held  a  good  ob-  of  thecondi- 
jection,  because  the  bailiff  cannot  execute  a  process  out  of  the  tion  were  ge- 

hundred  wherein  he  is  bailiff,  by  virtue  of  his  general  authority,  "^'"^^  ^^  J"^,*^® 
1^1  •   1   1    •\-a'         -/  o  •/      return  of  all 

but  only  as  a  special  bailiff.  y^^rr^xM,  di- 

rected  to  him,  yet  it  was  to  be  understood  of  such  only  as  were  to  be  executed  within  the  hun- 
dred of  which  he  was  made  bailiff.     1  Saund.  414.  S.  C.  cited. 

II  And  in  an  action  by  the  sheriff  against  a  bailiff^s  surety,  for  Desanges  v. 
default  in  not  executing  a  writ,  it  is  necessary  to  aver  that  the  Priestley, 
warrant  was  delivered  to  the  bailiff;  and,  as  it  seems,  that  it  was  ^  ^°°'  2'*^* 
directed  to  him.|| 

Debt  on  a  bond  to  perform  covenants,  which  was,  that  the  de-  sid  30. 
fendant  should  not  let  at  large  any  prisoner  arrested  without  the  Jenkins  v. 
sheriff^s  warrant :  the  plaintiff  shews  the  defendant  had  let  such  Hancock. 
a  prisoner  at  large  at  JVestminster,  &c.  it  is  good  without  shewing 
the  time  and  place  of  the  arrest,   for  the  escape  is  the  material 
part  of  the  covenant,  and  the  manner  of  the  arrest  is  not  in  ques- 
tion ;  and  whether  he  were  legally  taken  or  imprisoned,  was  not 
material  when  he  was  suffered  to  go  at  large. 

In  debt  on  an  obligation  conditioned  to  perform  the  covenants  H.  26  & 
and  agreements  in  an  indenture  made  between  the  sheriff  of  Essex  27  Car.  2.  in 
and  the  under  sheriff,  in  which  the  under  sheriff  covenanted  to  ^'?,'   ^^^'" 
pay  all  sums  of  money  which  ought  to  be  paid  by  the  sheriff  sKeb. 448. 
touching  the  execution  of  the  said  office,   and  to  discharge  the  S.  C. 
sheriff  of  them :  the  defendant  pleads   performance  generally ; 
plaintiff'  in  his  replication  assigns  a  breach  in  nonpayment  of  40/. 
to  the  gaoler  of  Chelmsford,  expended  pro  materia  tatigent '  exe- 
cut  *  offic  *  predict  \  viz.   for  the  conducting  of  a  prisoner  from 
Chelmsford  to    York  castle,  and  for  his  meat  and   drink  in  the 
journey,  which  sum  the  gaoler  hath  recovered  against  the  sheriff. 
Defendant  rejoins,  that  the  recovery  was  for  a  particular  matter 
between  them,   and  not  for  matter  touching  his  office,  and  con- 
cludes to  the  country  :  upon  which  the  plaintiff  demurs.     It  was 
urged  for  the  plaintiff',  and  agreed  to  by  JVild  J.,  that  the  de- 
fendant ought  not  to  have  concluded  his  rejoinder  to  the  country, 
but  to  have  left  it  to  the  plaintiff  to  answer  to.    Per  c?/r.— There 
is  no  good  breach  assigned ;  for  the  recovery  within  this  cove- 
nant ought  to  be  for  such  matter   as  concerns  the  sheriff,   to 
which  by  law  he  is  compellable.     The  recovery  against  the  she- 
riff 
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riiF  was  in  an  asstimpsi/.  It  does  not  appear  that  the  sheriff  was 
obHged  to  bring  him  to  York,  It  does  not  appear  that  there  was 
any  habeas  corpus ;  and  the  sheriff  cannot  deliver  his  prisoner  to 
another  sheriff  without  an  habeas  corjms,  upon  the  back  of  which 
he  writes  his  charges,  which  are  allowed  by  the  judges  of  assize; 
and  this  shall  be  allowed  to  him  upon  his  account  in  the  Exche- 
quer, if  the  prisoner  was  carried  into  anotlier  county ;  but  if  it 
was  in  the  same  county,  he  shall  not  have  allowance  for  his 
charges.  As  to  that  which  is  assigned,  that  part  became  due 
for  finding  meat  and  drink  for  the  prisoner  ;  this  is  no  breach  ; 
for  before  the  party  is  convicted  he  ought  to  live  at  his  own 
charges,  and  therefore  till  conviction  hath  his  goods,  but  after 
conviction  at  the  charge  of  the  king  ;  and  therefore  the  sheriff 
shall  have  allowance  in  the  Exchequer.  At  the  plaintiff's  request 
the  court  permitted  him  to  discontinue,  paying  the  defendant  all 
his  costs  without  process. 

3.  Of  Acts  that  may  be  done  by  cither  of  them,  or  "dohn-e  the  High 
Sheriff  must  himself  be  personally  present. 

Hob.  12,  13.         As  it  is  impossible  the  high  sheriff  can  himself  personally  ex- 

Salk.  95.  Ld.    ecute  every  branch  and  thing  belonging  to  his  office,  and  as  the 

/^y"^b^.,  'oA  law,  from  the  necessity  of  the  thinff  and  in  furtherance  of  justice, 
Cora.  Kep.  84.         '  J  ,      ^    .    .  ,         •*  1     1 

pi.  52.,  see       allows  him  to  make  a  deputy,  hence  it  is  necessary  that  such  de- 

12  Mod.  467.  puty  should  in  all  things  in  which  the  high  sheriff's  personal 
V\u^^'  presence  is  not  required,  have  the  same  power  with  the  sheriff 
sherifniimself  himself;  and  as  by  the  nomination  of  him,  the  sheriff  implicitly 
may  assign  a  confers  on  him  a  power  of  doing  all  such  offices  as  he  himself 
bail-bond  in  could  execute,  and  may  be  transferred  by  the  law,  it  is  likewise 
^  ^^  v!  held,  that  the  deputy's  authority  is  by  law  so  equal  with  the 
riff  since  stat  Principal's,  that  any  condition,  covenant,  or  other  bargain  to  re- 
4  &  5  Ann.  Strain  it  is  void ;  and  therefore  it  is  now  universally  agreed,  that 
c.  16.,  but  the  the  under  sheriff'  may  make  bills  of  sale  upon  executions,  assign 
under  sheriff's  bail-bonds  (a),  make  return  to  writs,  and  in  general  do  every  thinff 
clerk  may  not.  ,i    ^  ,i        i      •Ir  i  •         ir  i 

Kitson  V.  ^"^^  ^"^  sheriff  himselt  can  do. 

Fagg,  1  Stra.  60.  [But  this  case  was  denied  to  be  law  by  Lord  Mansfield,  in  the  case  of  Harris 
V.  Ashley,  Sittingsjn  Middlesex,  Mich.  Term  30  G.  2.,  where  the  assignment  was  under  the 
seal  of  office,  and  was  made  by  the  under  sheriff's  clerk,  in  his  office,  and  that  appeared  to 
be  the  usual  practice  of  making  such  assignment ;  and  in  French  v.  Arnold,  Tr.  5.  G.  3.  this 
case  of  Hams  v.  Ashley  being  mentioned,  I^ord  Mansfield  said,  he  had  mentioned  it  before 
he  had  determined  it  to  Mr.  J.  Dennisvn,  and  afterwards  to  the  other  judges  of  the  court, 
and  they  concurred  with  him  in  opinion  that  the  bond  was  well  assigned.  1  Stra.  60. 
Nolan's  edition,  notes.]  ||And  it  is  now  settled  that  an  assignment  of  a  bail-bond,  or  a  return, 
made  in  the  sheriffs  name  by  a  person  generally  employed  in  the  sherifl"'s  office,  is  valid, 
Francis  v.  Neave,  3  Bro.  &  B.  26.  6  Moo.  120.  S.  C,  and  4  Camp.  36.;  and  it  is  the  same 
as  to  an  assignment  of  a  lease  (taken  in  execution)  by  the  person  acting  as  under  sheriff  Doe 
V.  Brown,  5  Barn.&  A.  243. || 

Dalt.Sh.  103.  Upon  any  writ  or  process  delivered  to  the  under  sheriff,  he, 
as  well  as  the  high  sheriff,  may  direct  his  bailiff  or  other  officer 
to  arrest  or  otherwise  to  execute  such  process;  but  such  bailiff' or 
other  officer  must  serve  or  execute  it  himself,  for  he  cannot  com- 
mand any  other  to  do  it  either  by  word  or  writing. 

Dalt.  Sh.  104.       So,  the  under  sheriff,  bailiff,  or  other  such  officer,  may,  if  need 

be. 
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]je,  take  ihe posse  comitattis^  that  is,  what  number  of  other  persons 
they  shall  think  good,  to  execute  any  writ,  process,  or  other  law- 
ful warrant  to  them  directed  ;  and  such  as  shall  not  assist  them 
therein,  being  required^  shall  make  fine  to  the  king. 

And  as  the  under  sheriff  is  principally  active  in  the  execution  Cases  in 
of  the  office,  so  the  courts  have  refused  to  grant  an  attachment  B,  R.  454. 
against  the  high  sheriff  where  the  under  sheriff  refuses  to  return 
a  writ,  but  will  grant  an  attachment  against  such  under  sheriff,  ,>.  Gravely  v. 
and  by  a  [a)  rule  oblige  the  high  sheriff  to  return  such  attach-  Ford,  H. 
ment  against  the  under  sheriff.     But  the  usual  course  is  to  direct  5  Ann.  in 
the  attachment  to  the  coroners.  ^'^' 

A  writ  upon  the  statute  of  Northampton  was  awarded  to  the  Cro.  Eliz.  294. 
sheriff  and  justices  of  peace  of  the  county  o^  Norfolk  to  remove  a  Levettv. 
force;  the  under  sheriff  by  command  of  the  high  sheriff  executed  ^^^^^' 
the  writ,  and  by  virtue  thereof  arrested  J.  S. ;  and  it  was  held, 
that  the  execution  of  the  writ  by  the  under  sheriff  was  good, 
especially  as  it  named  him  only  by  the  name  of  his  office,  and 
not  by  his  proper  name,  and  as  it  did  not  expressly  command 
him  to  act  in  his  proper  person. 

But,  in  all  cases  where  the  writ  commands  the  sheriff  to  go  in  Dalt.Sh.34. 
person,  there  the  writ  is  his  commission  from  which  he  cannot 
deviate.  But,  if  the  sheriff  return  that  he  was  there  in  person, 
and  this  return  be  received  and  filed,  then  any  information  to  the 
contrary  comes  too  late,  because  by  the  filing  it  is  become  a  mat- 
ter of  record,  against  which  no  averment  in  pais  lies,  neither  can 
the  party  have  error  upon  the  return. 

As,  in  a  writ  of  partition,  the  sheriff  must  be  on  the  lands  in  Cro.  Eliz.  9, 
person  according  to  the  direction  of  the  writ;  and  if  he  be  not,   ^o-  Clay's 
the  court  upon  information  thereof,  before  filing  the  return,  will  ^^^^* 
order  the  filing  to  stay ;  and  if  upon  examination  it  be  so  found, 
will  award  a  new  writ. 

So,  in  a  writ  of  redisseisin,  in  which,  by  the  statute  of  Merton,    ^  ^  H-  4.  7. 
the  sheriff  is  judge  as  well  as  officer,  he  must  execute  it  in  person,   ^^^^'  j^* 
and  cannot  make  a  deputy.  jenk.  isi. 

So,  in  a  writ  of  enquiry  of  waste,  the  sheriff  must  himself  go  j^^„  23. 

in  person  and  view  the  place  wasted ;  for  though  in  this  case  he  e  Co.  12. 

is  not  in  strictness  judge,  but  is  to  enquire  by  the  oaths  of  twelve  8  Co.  52. 

men,  <^c,  vet  his  writ  beinjj  in  nature  of  a  commission,  he  must  ^  ,      ^^' 
'  ^    .•^.  I*'        1       •      •     I  •    7-   •      T  .1       1       1  1-      2  Inst.  390. 

execute  it  m  person;  and,  as  he  is  m  loco judicis,  it  the  land  lie  p^^i^  34 
in  a  franchise  the  sheriff  cannot  make  his  warrant  to  the  bailiff  Dyer,  204. 
of  the  franchise,  or  return  maiidavi  ballivo,  &c.  for  he  cannot  pl«  !• 
grant  over  the  judicial  power,  but  he  must  enter  the  liberty  and 
execute  the  writ  himself. 

So,  in  a  writ  of  admeasurement  of  dower  and  pasture,  the  F.  N.  B.  148. 
high  sheriff  must  execute  these  in  person,  being  vicontiel  and  not  Dalt.  Sh.  54. 
returnable,  and  to  which  the  jiarties  may  plead  before  the  sheriff  ^^y*  ^** 
in  the  county,  if  they  think  fit,  unless  tiiey  are  removed  in  C  /?. 
by  a  potte,  which  the  plaintiff  may  do  without  shewing  any  cause. 

So,  in  a  writ  de  native  habendo,  if  itgoeth  to  the  sheriff  to  hold   Bro.Offic.  se, 
plea  of  the  matter,  there,  he  is  both  judge  and  officer,  and  must  t)alt.  Sh.  34. 
execute  it  in  person;  but,  where  it  is  directed  to  the  sheriff 

return- 
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returnable  in  B.,  there  his  office  is  ministerial  only,  and  he  may 

execute  it  by  his  under  sheriff  or  deputy. 
2  Leon.  34.  In  a  writ  o^  justicits,  which  is  a  commission  to  the  sheriff  to 

—  Yet  in  this  hold  plea  above  405.,  the  high  sheriff  must  execute  it  in  person ; 
case  my  Lord  j^j^^j  jj'  jj  [^^  done  by  the  under  sheriftj  the  judgment  thereon  is 
CoAe  holds  ,,    I         .,        ,       -^  ...  '         ♦'     ^ 

that  the  suitors  »«erly  void,  and  coram  nmjtidice, 

are  judges,  and  not  the  sheriff.     6  Co.  J  2,  13. 

M.  6G.2.  in         It  hath  been  adjudged,  that  an  assignment  of  prisoners  by  the 
C.  B.  Holt  V.     under  sheriff  is  as  valid  as  if  made  by  the  high  sheriff  himself. 
Greenlaw. 

(a)  By  the  4..  The  Ma?mer  of  appointing  Bailiffs  and  other  (a)  Officers ,-  and 
\  °i^  """  therein  of  his  bein"  answerable  for  their  Acts, 

&  M.  C.  12.  ^  b  J 

must  appoint  four  persons  in  the  county  in  his  name  to  make  replevins,  &c.  ||It  is  usual  to 
appoint  more  than  four.  Some  act  of  appointment  is  necessary;  for  a  replevin  granted  by  a 
person  acting  as  clerk  and  recognised  by  the  sheriff,  but  without  appointment,  is  invalid.  Grif- 
fiths v.  Stephens,  1  Chitt.  R.  196.  See  2  Brod.&B.  11.  8  B.  Moo.  27.  1  Marsh,  27.  5  Taunt. 
225.  and  antey  tit.  Replevin.]] 

Dalt.  Sh.  103-  Although  all  writs  and  processes  are  directed  to  the  high 
117.  Keilw.86.  sheriff,  and  usually  delivered  to  the  under  sheriff,  yet,  it  bein^j 
t  t  k  th  impossible  for  them  to  execute  them  all  themselves,  they  are  to 
same  oath  make  out  warrants  or  precepts  to  their  {b)  bailiffs  and  other 
appointed  to  officers,  who  are  to  execute  the  same;  and  for  that  purpose  they 
be  taken  by  Q^e  empowered  to  appoint  a  bailiff  in  each  hundred,  and  may 
*^h  "tf  b*^  tl  appoint  a  special  bailiff  or  particular  person  to  execute  a  writ 
statute  27EHz.  upon  any  certain  occasion. 

0.  12.  but  a  special  bailiff,  or  one  employed  by  the  sheriff  for  a  particular  time  only,  as  to  exe- 
cute one  writ,  &c.  is  not  obliged  to  taiie  the  oath.     Jon.  249.     2  Lev.  151. The  sheriff 

may  take  security  from  them,  as  he  is  answerable  for  their  acts.     Stil.  18. For  the  form  of 

such  securities,  t^ide  Dalt.  118. Cannot  abridge  them  of  their  power.    2  Brownl.  283.    ||In 

Cumberland  and  Cornwall  it  seems  there  are  no  bound  bailiffs.  2  Black.  R.  452.  8  Term  R. 
505.     1  Dow.  &  Ry.  309.|| 

Dalt.  Sh.  117.  But,  though  the  sheriff,  having  a  writ  directed  to  him,  may 
(c)  And  there-  authorize  others  to  execute  it,  yet  the  person  to  whom  he  directs 
h  f^  h"rfr'^^'  it  must  himself  {c)  personally  execute  it;  but  any  one  may  law- 
fillower  is  not   ^"^'y  ^'^ssist  him. 

good.  6  Mod.  21 1. And  there  made  a  qufcrc  whether  good,  though  in  the  bailiff's  pre- 
sence. [The  arrest  must  be  made  bif  the  anthoritt/  of  the  bailiff;  but  he  need  not  be  the  hand 
that  arrests,  nor  in  the  presence,  nor  actually  in  si<iht,  nor  within  any  precise  distance,  of  the 
person  arrested.  Blatcli  v.  Archer,  Cowp.  65.]  If  a  warrant  be  directed  to  two  men  jointly 
to  arrest  another,  yet  either  of  them  alone  may  do  it.  Co.  Lit.  181. If  a  warrant  be  direct- 
ed to  a  bailiff  and  stranger  conjunclim  ct  divisim,  it  may  be  executed  by  the  stranger  only.  Dalt. 
Sh.  104.  ||But  a  warrant  to  four  jointly,  and  not  severally,  will  not  authorize  an  arrest  by  one. 
Boyd  v.  Durand,  2  Taunt.  161.  (2"- Whether  every  officer  is  not  bound  to  produce  his  war- 
rant on  making  the  arrest,  if  it  be  demanded  ?  Hall  v.  Roche,  8  Term  R.  188. ;  sed  vide  9  Co. 
R.  69.11 

Noy,  101.  If  a  blank  warrant  be  filled  up  with  the  name  of  a  special 

Moor,  770.  bailiff,  either  by  the  party  himself  or  baihff,  without  the  privity 
or  subsequent  agreement  of  the  sheriff,  this  is  such  an  abuse  and 
contempt  for  which  an  attachment  will  be  granted. 

Cases  in  5. 7?.       Also,  the  sheriff  ought  not  to  make  a  blank  warrant  for  the 

527.  per  Holt    attorney  to  fill  up  with  a  special  bailiff. 

C/.  J. 

In 
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In  trespass  for  a  battery  and  imprisonment,  the  defendant  jus-  g  Lev.  19. 
tifies  by  writ  out  of  the  King's  Bench  directed  to  the  sheriff,  and  Jonesv.Green. 
a  warrant  thereupon  made  to  him  ;  the  plaintiff  demurs  specially,    ^*^  ^  Saund. 
because  it  is  not  pleaded  that  the  writ  was  delivered  to  the  sheriff 
in  the  common  form  ;  to  which  it  was  answered,  that  it  was  not 
necessary  to  be  so  pleaded ;  for  if  in  truth  a  writ  be  sued  out, 
and  he  make  a  warrant  before  the  writ  comes  to  his  hands,  it  is 
well,  and  the  precedents  are  both  ways  ;  and  of  this  opinion  was 
the  whole  court. 

But  now  by  the  statute  6Geo.  1.  c.  21.  §53,  it  is  enacted, 
"  That  no  high  sheriff,  under  sheriff,  their  deputies  or  agents, 
"  shall  make  out  any  warrant  before  they  have  in  their  custody 
'•  the  writs  upon  which  such  warrants  ought  to  issue,  on  forfeit- 
«  ure  of  lOZ." 

And  by  the  54th  section  of  the  said  statute,  "  Every  warrant 
"  to  be  made  out  upon  any  writ  out  of  the  King's  Bench,  Com- 
**  mon  Pleas,  or  Exchequer,  before  judgment,  to  arrest  any  per- 
"  son,  shall  have  the  same  day  and  year  set  down  thereon  as  shall 
*'  be  set  down  on  the  writ  itself,  under  forfeiture  of  10/.,  to  be 
"  paid  by  the  person  who  shall  fill  up  or  deliver  out  such 
"  warrant." 

If  a  bailiff  errant  take  J.  S.  in  execution  at  the  suit  of  J.  D.,  Roll.  Abr.  98. 
and  after  he  escape  by  a  rescue  of  himself,  the  sheriff,  if  he  will,  Attorton  v. 
may  have  an   action  upon  the  case  against  the  bailiff  for  his   "^^^^• 
escape,  because  when  he  takes  upon  him  to  be  his  bailiff,  there  is 
an  assumpsit  in  law  to  keep  the  prisoners  safely,  and  not  to  suffer 
them  to  escape. 

Under  sheriffs,  bailiffs,  4'^.  are  looked  upon  as  the  high  (a)  For  this 
sherifTs  officers,  for  whom  he  shall  answer  as  their  (a)  superior,  ^^  ^  ^"'^'* 
and  tlieir  acts  are  to  many  purposes  considered  as  his  own.  ^  q'^  gg' 

2  Jon.  60.    2  Lev.  158.    Vent.  314.    2  Mod.  119.    Noy,  69. 

But,  though  the  iiigh  sheriff  must  answer  for  his  under  sheriff  Latch.  187. 

and  other  officers,  yet  he  is  not  to  be  punished  criminally  for  Da't.  Sh.  3. 

their  acts,  nor  to  be  imprisoned  nor  indicted  for  their  misde-  '^S?).^"'.'^ 

//v  *  distinction 

meanors.  (^»)  that  the 

fcheriff  is  answerable  ciwi/i/er,  but  not  criminalitcr^  for  the  acts  of  his  bailiffs,  is  perfectly 
correct,  and  adopted  in  several  modern  cases.  And  it  is  no  o!)jcction  to  his  bcinc;  called  upon 
to  answer  civUiter^  that  the  acts  done  by  his  officers  would  also  warrant  a  criminal  prosecution 
a^tnst  them.  Nor  is  it  necessary  to  found  a  proceeding  against  the  sheriff,  to  shew  a  recog- 
nition by  him  of  his  bailiff's  act.  Ackworth  v.  Kcmpe,  Dougl.  40.  Saunderson  v.  Baker, 
3  WiU.  309.     2  Bl.  R.  832.  S.  C.    Woodgatc  V.  Knatchbull,  2  Term  R.  148.] 

II  But  the  sheriff  is  in  some  cases  liable  to  a  penalty  incurred  Stanwayr. 

by  the  act  of  the  officer.     Thus,  he  is  liable  in  a  qui  tarn  action  Sheriff  of 

for  a  penalty  on  the  statute  29  Eliz.  c.  4.,  incurred  by  the  officer's  ^^^^^  ^  ^°** 

extortion.  •j^i*?' r, 

vide  4  Esp.  63. 

So,  also,  an  action  lies  by  a  common  informer  against  the  Sturmy  qtd 
sheriflT,  on  the  statute  44  Geo.  3.  c.  13.  §4.,  to  recover  a  penalty  tam\.  Smith, 
for  the  misconduct  of  the  bailiff,  in  wilfully  suffering  a  seaman   **  East,  25. 
arrested  on  civil  process,  and  bailed,  to  go  at  large,  instead  of 
delivering  him   over  to  the  charge  of  a  proper   naval   officer, 
according  to  that  statute.  || 

And 
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Roll.  Abr.  94.  ^^^  therefore  for  tlie  personal  torts  and  injuries  of  such  offi- 
Cro.  Eliz.  cers  they  must  answer  themselves  {a) :  as,  if  the  demandant  in  a 
J'^^-  writ  of  entry  sur  disseisin  deliver  a  writ  of  summons  to  the  under 

Sc"  Vf*^  h  sheriff  of  the  county,  and  he  summon  the  tenant  upon  the  land 
V.  Astr}\  accordingly,  and  notwithstanding  do  not  return  the  writ,   an  ac- 

[(a)  That  is  tion  upon  the  case  may  be  brought  against  the  under  sheriff,  if 
mmtmtUcr;  the  plaintiff  pleases ;  for,  perhaps,  the  sheriff  had  no  notice 
for  brea^'hof  ^^^^'*^o^»  ^"^  ^^  "i^X  ^^  '^e  under  sheriff  took  the  fees  for  the  ex- 
duty  of  the       ecution  of  the  writ. 

office  of  sheriff,  by  default  of  the  under  sheriff  or  bailiffs,  must  be  brought  against  the  high 
sheriff^  so  that  the  case  in  the  text  is  not  law.    Cameron  v.  Reynolds,  Cowp.  403.] 

2  Jon.  197.  One  who  is  arrested  by  a  sherifTs  bailiff  is  in  the  sherifTs  cus- 

Lev.  214.  tody,  and  if  rescued,  the  sheriff  may  allege  that  he  was  rescued 

2  Lev.  26.         Qyj  Qf  i^js  custody, 

2  Salk  586  ^"^  although  in  law  the  custody  of  the  bailiff  be  the  custody 

pi.  2.;  etvide  of  the  sheriff,  yet  the  sheriff  upon  a  rescue  cannot  return  that 
Sid.  532.  such  a  one  was  in  his  custody,  and  rescued  out  of  the  custody  of 

frh^u  ^^^        ^^^  bailiff,   because  of  the  repugnancy;  but  he  may  return  that 
return^  tha"°    ^^  ^^^  rescued  out  of  his  own  custody,  although  he  was  never  in 
the  person  was  his  actual  custody,  or  that  he  was  rescued  out  of  his  bailifTs 
rescued  out  of  custody,  (i) 
the  bailiff's 

custody :  the  return  must  be,  that  he  was  rescued  out  of  his  (the  sheriff's)  custody.  PerBuUer  J. 
2  Term  R.  156.] 

5  Co.  89.  ^f  ^^  arrest  by  the  sherifTs  officer  is  in  judgment  of  law  the 

Roll.  Abr.  94.    same  as  if  the  arrest  were  by  the  sheriff  in  person,  and  if  such 
officer  suffer  the  party  arrested  to  escape,  the  action  must  be 
brought  against  the  sheriff. 
Cro.  Eliz.745.       But,  if  the  sheriff  direct  his  warrant  to  his  bailiff,  and  after- 
wards J.  S.  put  in  his  own  name  as  special  bailiff,  and  thereupon 
arrest  the  defendant,   who   escapes,   here  J,  S.   shall  be   only 
chargeable,  and  not  the  sheriff,  because  the  defendant  was  never 
in  the  sherifTs  custody. 
De  Moranda         [If  the  sheriff  appoint  a  special  bailiff  at  the  nomination  of  the 
V.  Dunkin,        plaintiff,  the  latter  must  take  the  consequences  of  the  acts  of  the 

4  Term  R.  119.  bailiff  and  cannot  rule  the  sheriff  to  return  the  writ.] 

Hamilton  v. 

Dalziel,  2  Black.  952.  S.  P.;  ||and  see  Pallister  v.  Pallister,  1  Chitt.  R.  614.|| 

Taylor  v.  ||  But  if  the  defendant  is  in  fact  arrested,  the  sheriff  is  respon- 

Richardson,  sible  for  him,  although  he  may  have  been  arrested  by  special 
8TermR.505.  bailiffs,  appointed  at  the  plaintiff's  request. 

See  further  as  to  sheriff 's  bailiffs,  and  as  to  bailiffs  of  franchises 
and  of  manors,  Vol.  I.  tit.  "Bailiff."|| 

5.  Of  his  Jurisdiction  over  Gaols  and  Gaolers, 

A  d  345  Although  all  gaols  and  prisons  regularly  belong  to  the  (c)  king, 

4  Co.  34.  yet  the  sheriff  shall  have  the  custody  of  all  persons  taken  bv 

9  Co.  119.  virtue  of  any  precept  or  authority  to  him  directed,  notwithstana- 

Cro.  Eliz.  829.  jng  any  grant  by  the  king  of  the  custody  of  prisoners  to  another 

iubjtct^m"af  ^  person. 

have  the  custody  or  keeping  of  them.    2  Inst.  lOO.  —  But  it  is  said  that  none  can  claim  a 

prison 
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prison  as  a  franchise,  unless  they  have  also  a  gaol  delivery.  Salk.  343.  7  Mod.  pi.  l.  —  Can- 
not be  erected  by  less  authority  than  by  act  of  parliament.  2  Inst.  705. ;  but  vide  11  &  12  W.  3. 
c.  19.  by  which  justices  of  peace  on  presentment  of  the  grand  jury  are  empowered  to  raise 
money  for  that  purpose,  and  tit.  Gaol  and  Gaoler. 

Every  county  hath  two  sorts  of  gaols,  one  for  prisoners  by  the  Latch,  16.; 
sheriff*  taken  for  {a)  debt,  and  this  the  sheriff"  may  appoint  in  any  <?^  ^^dc  And. 
house,  or  where  he  pleases ;  the  other  is  for  breach  of  the  peace  oo  &  o~  c  2^^ 
and  matter  of  the  crown,  which  is  the  (b)  county  gaol.  c.~20.  §  i3*. 

it  shall  not  be  lawful  for  anyshcriff  or  gaoler  to  lodge  prisoners  for  debt  and  felons  together  in 
one  room,  but  they  shall  be  kept  apart,  upon  pain  that  they  that  offend  against  this  act  shall 
forfeit  their  ofBce  and  treble  damages  to  the  party  grieved.  (6)  By  the  1  Ann.  c.  6.  those  taken 
on  an  escape  warrant  are  to  be  sent  to  the  county  gaol. 

Though  the  sheriff*  may  remove  his  gaol  from  one  (c)  place  to  Hob.  202. 
another  within  his  baihwick,  yet  he  must  keep  it  and  his  prisoners  Latch,  I6. 
within  it,  and  not  suffer  them  to  go  at  large  out  of  the  prison,  ?\^^f  ^^^r 
though  he  himself  attends  them.  ^^^^^  orthe^^" 

King's  Bench  cannot  keep  his  prisoners  in  other  place  than  where  the  old  prison  is  appointed, 
but  the  court  of  B.  R.  may  by  rule  nppoint  it  to  be  kept  in  any  place  in  England^  but  then  the 
marshal  is  to  keep  them,  and  the  extent  of  the  prison  is  to  be  limited  by  the  rule.  Cro.  Car. 
466.  Roll.  Abr.  810. .And  that  this  was  the  proper  method  to  be  taken  where  the  pri- 
soners were  in  danger  of  the  infection  by  the  plague.  Hutt.  29.;  et  vide  19  Car.  2.  c.4.  for 
empowering  justices  of  peace  to  remove  prisoners  in  case  of  infection. 

By  the  2G.  2.  c.22.  §1.  «  No  sheriff,  bailiff,  or  other  ofiBcer  See  now 
"  shall  convey  any  person  by  him  arrested,  by  virtue  of  any  32G.  2.  c.  28. 
**  process  or  warrant,  to  any  tavern,  alehouse,  or  other  public 
"  victualling  or  drinking  house,  or  to  the  house  of  such  officer, 
"  or  of  any  tenant  or  relation  of  his,  without  the  free  consent  of 
"  the  person  so  arrested,  nor  shall  carry  any  such  person  to 
"  prison  within  twenty-four  hours  from  the  time  of  arrest." 

But  by  the  3  Geo.  2.  c.  27.  §  6.  "  If  any  person  shall  be  ar-  T'^"^y;^^ 
"  rested  by  virtue  of  any  process  or  warrant,  and  shall  refuse  to  to  e'xni'rc^'^^ 
"  be  carried  to  some  safe  dwelling-house  of  his  own  appointment, 
^  so  as  such  dwelling-house  be  in  a  city  or  market  town,  if  such 
"  person  shall  be  there  arrested,  or  if  out  of  a  city  or  market- 
*'  town,  then  within  three  miles  from  the  place  where  the  a^'rest 
"  shall  be  made,  and  .so  as  such  house  be  not  the  house  of  the 
**  person  arrested,  provided  it  be  within  the  same  county  and 
**  liberty,  it  shall  be  lawful  for  the  officer  to  carry  the  person  so 
"  refusing  to  gaol  by  virtue  of  such  process." 

The  gaoler  is  but  the  sheriff''s  servant,  whom  he  may  discharge  Reg.  295.  [The 
at  his  pleasure  ;  and  if  he  refuses  to  surrender  up  or  quit  pos.ses-  modern  acts 
sion  of  the  gaol,  the  sheriff' may  turn  him  out  by  force,  as  he  may  Jjl^'th ''""^^ 
any  private  person :  also,  they  are  each  of  them  so  iar  under  ^jy^  ^f  „^^^\^ ' 
the  regulation  of  the  Court  of  King's  Bench,  that  they  will  com-  seem  to  inter- 
pel  tlie  sheriff*  to  Ui)  assign  prisoners,  <J|r.,  the  gaolers  to  sur~  ^^re  a  little 

render  up  gaols,  Sfc.  ^J^^^.il^^      ^, 

^  ^        '  ^  sheriff's  power 

over  hU  gaoler,  and  to  introduce  at  Ic.ist  a  concurrent  power,  acting  as  a  check  both  ui)on  the 

•herifT  and  hi*  officer.      Vide  statute  24G..'J.  »es».  c.2.  54.     SlG.  3.  c.46.     34  G.  5.  c.84.] 

(</)  Where  the  new  sheriff  was  not  bound  to  take  delivery  of  a  pritK>n€r  but  in  the  common 

gaol  of  the  county.    Poph.  85.    2  Leon.  54.     Hard.  50.  35, 

By  the  l*E.  3.  c.  10.  "In  the  right  of  tlie  gaols,  which  were  Confirmed  by 
"  wont  to  be  in  the  ward  of  the  sheriff's,  and  annexed  to  their   19H.7.  c.  10. 
Vol.  VII.  O  "bailiwicks, 
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SLe7. 159. 
S  Jon.  63. 
S  Mod.  1S4.; 
et  vide  5  Mod. 
414.  416. 
Where  it  is 


**  bailiwicks,  it  is  assented  and  accorded  that  they  shall  be  rejoined 
<*  to  the  sheriffs,  and  the  sheriffs  shall  have  the  custody  of  the 
**  same  gaols  as  before  this  time  they  were  wont  to  have,  and 
"  they  shall  put  in  such  under- keepers  for  whom  they  will 
"  answer." 

And  therefore  if  a  gaoler,  who  is  the  sheriff's  servant,  suffers 
a  prisoner  to  escape,  the  action  must  be  brought  against  the 
sheriff,  not  against  the  gaoler ;  for  an  escape  out  of  the  gaoler's 
custody  is  by  intendment  of  the  law  an  escape  out  of  the  sheriff's 
custody. 


said  in  general  that  gaolers  are  liable  for  escapes  ;  but  the  question  being  there  touching  the 
escape  of  a  person  committed  for  a  criminal  offence,  must  be  understood  of  escapes  in  those 
cases  for  which  whoever  de  facto  occupies  the  office  of  a  gaoler  is  liable  to  answer ;  nor  is  it 
material  whether  his  title  to  the  office  be  legal  or  not.     Hal.  P.  C.  114.     2  Roll.  Rep.  146. 

2  Hawk.  P.  C.  c.  19.  §  28.;  et  vide  Hard.  29.  35,     That  where  actions  for  escapes  are  said  to 

lie  against  gaolers,  such  absolute  gaolers  are  intended  as  writs  are  directed  to. Yet  it  has 

been  holden  by  my  Lord  Chief  Justice  HoU.,  that  an  action  lies  for  a  voluntary  escape  against 
the  gaoler,  as  well  as  against  the  sherifti  it  being  in  nature  of  a  rescue.     2  Salk.  441.  pi.  2. 

3  Salk.  18. 

Brown  v.  |j  And  where  the  sheriff's  gaoler  discharged  an  insolvent  debtor 

Compton,         out  of  custody,  under  an  order  of  justices  in  session,  who  had  no 
8TermR.424.  jurisdiction  to  make  such  order,  the  sheriff  was  held  liable  to  the 
plaintiff  in  an  action  of  debt  for  an  escape. 

As  the  sheriff  is  liable  for  escapes  of  prisoners  confined  in  the 
county  gaol  for  debt,  he  should  require  from  the  gaoler  a  bond, 
with  sufficient  sureties,  for  the  due  performance  of  the  duties  of 
his  office. 
Ryland  v.  The  defendant,  as  gaoler,  covenanted  with  the  sheriff  to  attend 

Lavender,  the  quarter  sessions,  and  to  remove  prisoners  under  writs  o^ habeas 
a  Blng.  65.  corpus^  without  permitting  them  to  escape.  The  defendant  being 
engaged  at  the  sessions,  the  sheriff,  upon  a  writ  of  habeas  corpus, 
for  the  removal  of  a  prisoner,  directed  his  warrant  to  the  defendant, 
and  "  W,  fV.,  by  me  (the  sheriff)  for  this  time  only  thereto  spe- 
"  cially  appointed."  IV.  IV.,  who  was  the  defendant's  turnkey,  pro- 
ceeded with  the  prisoner  towards  the  place  of  destination.  The 
prisoner  having  escaped,  it  was  held  that  the  defendant  was  not 
liable  upon  his  covenant,  for  W.  IV.  was  acting  under  the  special 
authority  of  the  sheriff,  and  not  as  deputy  of  tlie  defendant. 

Formerly  the  gaoler,  and  from  him  the  under  sheriff^  received 
a  fee,  generally  2s.  6d.,  on  a  liberate  granted  to  a  debtor  on  his 
55  G.  3.  c.50.  discharge;  but  now  by  55  G.  3.  c.50.  §10.  it  is  enacted,   that 
§  10.  such  liberate  shall  be  granted  to  such  debtor  free  of  all  expenses ; 

and  by  ISth  section,  any  gaoler  who  shall,  after  the  1st  of  October 
1815,  exact  from  any  prisoner  any  fee  or  gratuity  for  or  on 
account  of  the  entrance,  commitment,  or  discharge  of  such  pri- 
soner, or  who  shall  detain  any  prisoner  in  custody  for  nonpay- 
ment of  any  fee  or  gratuity,  shall  be  rendered  incapable  of  holding 
his  office,  be  guilty  of  a  misdemeanor,  and  be  punished  by  fine 
and  imprisonment. 

See  tit.  «  Gaol  and  Gaoler,"  Vol.  IV.  |l 
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(I)  Of  the  preceding  and  succeeding  Sheriff;  and 
herein  of  the  Acts  necessary  to  be  done  by  each 
of  them. 

nPHE  old  sheriff  may  execute  his  office  until  his  writ  of  dis-  Dalt.  Sh.is. 

charge  be  delivered  to  him  ;  and  by  the  statute  12  E.  4.  c.  1. 
*'  If  any  sheriff  execute  or  return  any  writ  or  warrant  within 
"  Michaelmas  term  after  the  6th  of  November^  and  before  any  writ 
"  of  discharge  delivered  to  him,  he  shall  not  be  damnified  by  the 
"  statute  23  H.  6.  c.  8.,  although  he  hath  occupied  the  office  be- 
"  fore  the  days  of  return  Crastino  Martini,  Odabis  Martini,  or 
"  Qtihiden  Martini." 

And  by  the  1 7  E.  4.  c.  6.  "  Every  old  sheriff  shall  have  power 
**  as  well  to  execute  and  return  every  writ  or  warrant,  as  to  exe- 
"  cute  every  other  thing  which  to  the  office  pertaineth,  during 
"  the  terms  of  St.  Michael  and  St.  Hilaj-y,  unless  he  be  lawfully 
**  discharged." 

In  an  action  of  false  imprisonment,  the  defendant  pleaded  that  Moor,  186. 
he  was  sheriff  of  JV.,  and  that  by  virtue  of  a  capias  directed  to  364.  St.  John's 
him  he  arrested  the  plaintiff,  Sfc, ;  the  plaintiff  replied  that  J.  S.  ^^f^^^^l 
was  then  sheriff;  to  which  the  defendant  rejoined,  that  he  had  better  opinion, 
not  notice  of  J,  <S.*s  patent,  and  that  no  writ  of  discharge  was  that  dehvering 
delivered  to  him  ;  and  on  demurrer  it  was  adjudged  for  the  de-  j'?^^"'  °^ 
fendant,  and  that  he  continued  sheriff  till  the  writ  of  discharge  J^^  wkof 
delivered  to  him,  or  perfect  {a)  notice  of  the  new  patent.  the  county 

court,  though  in  the  absence  of  the  sheriff,  is  sufficient  notice,  because  every  person  being 
obliged  to  give  his  attendance  there,  shall  be  presumed  to  be  present.  Dyer,  355.  CrompU 
t03.    Dalt.  Sh.  18. 

But,  if  the  old  sheriff,  after  he  is  discharged,  shall  make  his  Dalt.  Sh.  is. 
warrant  or  precept  to  any  of  his  late  bailiffs  or  officers  to  arrest 
another,  and  the  officer  by  force  thereof  shall  arrest  the  party,  an 
action  of  false  imprisonment  will  lie  against  both  the  sheriff  and 
officer. 

So,  where  the  old  sheriff  returned  the  proclamation  upon  an  Dyer,  41. 
exigent  after  that  he  was  discharged  of  his  office;  it  was  ad-  Dalt. Sh.  is. 
judged,  that  the  outlawry  was  void,  and  the  party  was  discharged. 

All  writs  are  by  view  and  by  indenture  precisely  by  be  set  over  2  Roll.  Abr. 
by  the  old  sheriff  so  the  new,  and  if  they  have  been  executed  by  457,  45s. 
the  old  sheriff,  they  must  be  returned  by  him  or  in  his  name,  and  K"!*'*oi?',o 
(6)  indorsed  by  the  new  sheriff;  but,  if  there  hath  been  no  exe-  (4)Xbus  /^/Li 
cution  by  the  old  sheriff  of  them,  then  the  return  is  to  be  in  the  brcvcprout  in- 
new  sheriff's  name.  dorsatur  mild 

delibcrtUum 
fuU  per  R»  S.  amdger.  nupcr  vie.  prox.  predeceuor.  mtum  in  exit,  ah  officio  iuo.    Dalt.  Sh.  18. 

If  the  return  of  the  old  sheriff  happen  to  be  erroneous,  and  Dalt.  Sh.  19. 
that  a  new  sheriff  be  chosen,  yet  the  court  may  cause  the  old  sheriff, 
or  his  under  sheriff,  clerk,  or  deputy,  to  amend  the  same. 

(And  by  a  rule  of  ^.  R,  T.  31  G.  3.  where  a  sheriff,  l>efore  4TermR.379. 
going  out  of  office,  arrests  a  defendant,   and  a  cepi  corpus  is 

O  2  return- 


196  SHERIFF. 

returned,  lie  shall,  within  the  time  allowed  by  law,  be  called 

upon  to  bring  in  the  bo<ly  by  rule,  notwithstanding  he  may  be 

out  of  office  before  the  rule  granted. 

Rex  V.  Sheriff       The  new  sheriff  is  chargeable  only  with  such  prisoners  as  are 

of  Middlesex,    handed  over  to  him ;  and  if  the  old  sheriff  arrest  a  defendant, 

4  East,  R,  604.  jjj^^j  suffer  him  to  escape,  and  go  out  of  office  before  the  return- 

day,  he  only  is  answerable  for  the  escape. 

Fonsick  V.  In  an  action  against  the  old  sheriff  for  not  arresting  a  defend- 

Magnav,  jjjjt,  where  the  sheriff  went  out  of  office  before  the  return,  it  is 

6  Taunt  231  "°^  sufficient  evidence  to  connect  the  sheriff  with  the  officer,  that 
Fide  2  Stark.  ^^^  officer's  name  appear  on  the  writ,  and  that  the  writ  has 
Ca.  202.315.  been  returned  7io?i  est  irwcn/us  by  both  sheriffs;    since  the  return 

7  Taunt.  1.  being  made  since  the  sheriff  went  out  of  office,  is  no  recognition 

by  him  as  sheiijf  of  the  officer  being  employed  by  him :  it  must 
be  shewn  that  the  warrant  was  delivered  to  the  officer,  and  the 
neglect  committed  by  the  officer  while  the  sheriff  was  in  office.  || 
Cro.  Eliz.  The  old  sheriff  is  to  deliver  over  by  {a)  indenture  all  the  pri- 

365,  366.  soners  in  his  custody  charged  with  their  respective  executions,  and 

Comyns,  155.  ^j^  gy^|^  delivery  by  him  they  remain  in  the  custody  of  the  old 
Bulst.  70.*         sheriff,  and  he  shall  be  answerable  for  them. 

2  Leon.  54.    3  Co.  72.     2  Roll.  Abr.  457.    (a)  For  the  form  whereof,  vide  Dalt.  Sh.  18. 

3  Co.  72.  If  the  sheriff  dies,  and  before  another  is  made,  one  in  execution 
Cro.Eliz.3G6.  goes  at  large  (b\  this  is  no  escape,  for  the  prisoners  were  in  the 
(6)  Tnat  there  custody  of  the  law  till  a  new  sheriff  made ;  but  after  a  new  sheriff 
but  to  take  ^  made,  he  is  bound  to  take  notice  of  all  executions  against  any 
him  again.  persons  he  finds  in  the  gaol,  for  there  is  no  person  to  make  de- 

1  Mod,  14.        livery  or  give  him  notice  thereof. 

3  Co.  71.  If  t/.  5L  be  in  execution  at  the  suit  of  A.  and  B,  severally,  and 

Westley*scase,  ^^g  sheriff  at  the  end  of  his  year  deliver  him  over  to  the  new  sheriff 

a  special  vcr^"  ^y  indenture,  in  which  indenture  the  execution  at  the  suit  of  ^. 

diet.    Poph.  only  is  mentioned,  and  the  execution  at  the  suit  of  ^.  is  omitted, 

85.  S.  C.  Cro.  this  is  an  escape,  for  which  an  action  lies  against  the  old  sheriff, 

Eliz.  365.  S.C.  though  J.  S.  continues   in  prison;  for  co  instantc  that  the  old 

5  C  adiud'^ed  ^^^^'^'^  hviih  delivered  his  prisoners  to  the  new  (c),  he  ceases  to 
upon  a  special  have  the  custody  of  them,  and  he  cannot  be  in  the  custody  of  the 
verdict,  being  new  sheriff  at  the  suit  of  D.  with  which  he  was  never  charged ; 
found  also  ilu^  ^"*^  though  the  executions  are  of  record,  yet  the  new  sheriff  is 

gave°no  notke   "«^  ^""^  ^«  ^^^^  "«^i«^e  thereof. 

of  this  execution  to  the  new,  and  affirmed  upon  a  writ  of  error  in  the  Exchequer  Chamber. 
But  it  is  said,  that  it  seemed  to  the  ju.sticcs,  that  notice  by  parol  woultl  have  been  sufficient, 
though  the  e.xecution  was  not  mentioned  in  the  indenture,     (f)  And  the  new  sheriff  is  to  be 

charged  with  an  escape  after.     Cro.  Jac.  380. But,  if  a  |)risoner  is  omitted  in  the  indentures, 

and  so  not  turned  over  at  all,  he  remains  in  the  custody  of  the  old  sheriff    Sid.  335,    Noy,  51 . 

2  Leon.  54.     2Keb.  221. 

M.  6G.2.  in  It  hath  been  adjudged,    that  an    assignment  by   the    under 

C.  B.  Holt  V.  sheriff  is  sufficient ;  and  also  that  an  assignment  of  the  prisoners, 

^'^v"'^AK  though  not  by  indenture,  shall  bind  the  new  sheriff,  if  he  has 

454  dI  8  ^  notice  of  the  causes  wherewith  the  prisoners  are  charged ;  for  it 

Barnes's  seems  the  form  of  the  indenture  was  introduced  only  for  the 

Notes,  C. P.  conveniency  and  security  of  sheriffs;  and  therefore  if  a  note  or 

259.  2Kel.i25.  schedule  only  is  made  of  the  prii»oners,  with  the  causes  of  their 

imprison- 
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imprisonment,  and  this  delivered  to  the  new  sheriff,  and  there-  pi  jqi.  Ante 
upon  he  accepts  the  custody  of  the  (f?)  gaol,  they  are  as  effectually  441.  Dalt.  15! 
turned  over  as  if  done  by  indenture;  volenti  -non Jit  injuria  ;  and  Sid.335.  pi  21. 
the  new  sheriff*  can  no  more  pretend  ignorance  when  the  trust  he  ^^     ,       \ 
engages  in  is  declared  to  him  by  deed-poll  than  by  indenture.         ^^^  sheriff' 

may  compel  the  old  sheriff' to  make  an  assijxiiment  by  indenture.     2Kcl.  125.  pi.  101. 

(a)  That  the  new  sheriff' is  not  bound  to  take  delivery  of  a  prisoner  but  in  the  common  gaol  of 

the  county.     Poph.  85.     2  Leon.  54.     Hardr.  30.  53. A  writ  for  the  new  sheriff' to  compel 

an  assignment  by  indenture  from  his  predecessor.     Reg.  295.* •Sheriff's  required  to  turn 

over  all  process  not  executed,  by  indenture  to  their  successor,  20  G.  2.  c.  57. Writs  to  be 

turned  over  to  the  succeeding  sheriff".  Id. [No  sheriff*  shall  be  liable  to  be  called  upon  to 

make  a  return  of  any  writ  or  process,  unless  he  be  required  so  to  do  within  six  months  after 
the  expiration  of  his  office.  Id.  }  2.  A  sheriff"  is  not  liable  to  an  attachment  for  not  returning 
a  writ,  if  not  called  upon  hy  a  rule  of  court  within  the  above  time,  though  he  was  requested 
by  the  party  to  return  it  before  the  expiration  of  the  six  months.  Rex  v.  Jones,  2  Term  R.  1.] 
Ijlf  the  sheriff*  go  out  of  office  after  having  returned  cej^i  corpus  to  a  latitat^  he  may  be  ruled  to 
bring  in  the  body,  and  is  liable  to  an  attachment  lorfaihng  to  do  so,  notwithstanding  he  is  out  of 
office,  provided  he  be  ruled  within  a  reasonable  time.  4  Term  R.  579.  1  H.  Bl.  629.  7  Term 
R.  452.     1  Taunt.  111.     3  Barn.  &  A.  204  1| 

If  upon  Viji.fa.  the  sheriff*  seize  goods,  and  he  return  that  Dalt.Sh.  19. 
goods  to  such  a  vakie  remain  in  his  \\M\dis  pro  defectu  eniptorum^  f^^^^^^l.  , 
and  he  be  removed,  yet  he,  and  not  the  new  sheriff*,  is  to  proceed  ^-^^  Thes"^ 
in  the  execution;  for  execution  being  an  entire  thing,  he  who  Brev. 90. 
begins   must  end  it;  and  upon  his  neglect  a  distringas  nupei^  54H. 6. 36. 
vicecomitem  lies,  of  which  there  are  (^)  two  sorts,  one  to  distrain  Rast.  164.  And 
the  old  sheriff*  to  sell  and  bring  in  the  money,  the  other  to  sell  triniras\\h\c\i 
and  deliver  the  money  to  the  new  sheriff*  to  bring  it  into  court,  commands  the 
which  plainly  shews  his  authority  continues  by  virtue  of  the  first  new  sheriff' to 
^j.|^  distrain  the 

old  one  to  sell 
and  bring  in  the  money,  is  the  most  usual.     6  Mod.  299. 

(And  the  statute  10 Geo.  3.  c.  50.,  which  empowers  the  court  Raban  v. 
out  of  which  a  distringas  issues  to  direct  the  issues  to  be  sold  and  S'^'^*^^^!,- 
applied  to  pay  the  phiintiff''s  costs,  is  held  to  apply  to  writs  of  phuips  v. 
distringas  against  tlie  late  sheriff*,  and  to  all  such  writs. ||  Morgan, 

4  Barn.  &  A.  652. 

And  therefore  it  hatii  been  adjudged,  that  if  the  sheriff*  on  a  Cro.Jac.  75. 

fi.fa,  seize  goods  to  the  value  of  the  debt,  and  pay  part  of  the  Moor,  557. 

debt,  and  be  discharged  before  he  hath  sold  the  rest  of  the  goods  ^^"^'-  ^'^[>''-895, 

or  returned  his  writ,  that  notwithstanding  such  discharge,  and  ^j^.'^     But  in 

without  any  writ  of  venditioni  exponas,  he  may  sell  the  goods  Yelv.44.  S.C. 

remaining  in  his  hands,  and  such  sale  and  execution  shall  be  it  is  said  to  be 

good  by  force  of  the  writ  of/,  fa.  adjudged  cont. 

o  J  J  -'  l)ut  seems  to 

be  a  mistake ;  W  r«/r  Mob.  207.  Cro.  Kliz.  597.  Yelv.  6.   Dvcr,  98.  Godb.276-  Cro.Jac.  515. 

Latch, 117.    4Leon.20.    2Saund.47.345.    Mod.3I.    ||l  Barn.&  A.  230.|| 

\{Afi,fa.  (before  the  statute)  had  been  delivered  to  the  sheriff*  Cro.  Eliz.  440. 
9th  Nov.  and  he  had  executed  it  the  same  day,  and  after  a  writ  Boucher  v. 
of  discharge  dated  6th  Nov.  had  been  delivered  to  the  sheriff' the  Wiseman. 
Mme  day,  if  it  did  not  appear  tiie  sheriff'  had  nf)tice  of  it  before 
the  execution  served,  the  execution  had  been  good. 

By  the  SGeo.  1.  c,  15.  $9.     "When  any  sheriff*  shall  by 
**  process  out  of  Uie  exchequer  extend  any  goodS)  Sfc.  into  the 

O  3  "  hands 
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272.  3Co.72.b. 
2  Inst.  382. 
2  Show.  262. 
pi.  268.  Skin. 
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Carth.  482. 
Leon.  284. 
Gilb.  Hist. 
P.C.  180. 


4  Mod.  65. 


Hob.  70.  Lit. 
Rep.  129. 


4  Mod.  65. 
Salk.  152. 
pi.  2.    The 
King  V.  War- 
rington, 


hands  of  his  majesty,  ^-c.  for  any  debts  due  to  the  crown,  and 
sliall  die  or  be  superseded  before  a  venditioni  exponas  be 
awarded  for  sale,  or  before  he  has  made  actual  sale  thereof, 
and  a  writ  shall  afterwards  be  awarded  to  a  subsequent  sheriff, 
who  shall  make  sale  of  such  goods,  S^'c.  the  barons  of  the 
exchequer,  if  sitting,  or  if  not  sitting,  they,  or  any  one  of  them 
of  the  degree  of  the  coif,  shall  settle  the  fees  or  poundage  for 
such  seizure  and  sale  between  such  preceding  and  subsequent 
sheriff,  with  regard  to  the  trouble  each  sheriff  had  in  the 
execution  of  such  process." 

(K)  Where  more  than  one  Sheriff. 

TN  London  and  Middlesex  there  are  two  sheriffs ;  the  beginning 
of  which  custom  seems  to  be  founded  on  the  charter  of  King 
John,  who  granted  the  sheriffwick  of  London  and  Middlesex  to 
the  mayor  and  citizens  of  London,  at  the  farm  of  300/.  'per  ann., 
so  that  being  a  grant  in  fee  of  the  sheriffwick  to  them  as  a  cor- 
poration, they  had  a  right  to  name  one  or  more  officers  in  order 
to  execute  the  same,  and  they  thought  it  proper  to  name  two 
officers  indifferently  to  execute  both  offices,  both  of  whom  execute 
as  one  sheriff,  though  the  writ  in  Middlesex  is  directed  to  them 
as  one,  wV  covfC  Middlesex  prcecipimus  tihi ;  in  that  of  London 
it  is  to  both  vic'cojiiitib'  London'  pracipirmis  vobis.  The  reason 
of  this  difference  seems  to  be,  that  before  this  grant  of  the  sheriff- 
wick to  the  corporation,  the  corporation  nominated  to  the  crown, 
and  the  crown  appointed  the  sheriffs  for  Londoti,  and  the  London 
sheriffs  were  responsible  to  the  king  for  the  London  profits  of  the 
sheriffwick;  and  that  was  the  reason  why  two  were  appointed, 
that  both  might  be  responsible,  and  this  nomination  was  that  the 
citizens  might  exhibit  to  the  king  responsible  persons ;  and  that 
seems  to  be  the  reason  that,  in  many  of  the  corporations  that  are 
cities  and  counties,  there  are  two  sheriffs.  But  when,  by  the 
charter  of  King  JoJm^  the  sheriffwick  of  London  and  Middlesex 
was  granted  to  the  citizens  as  a  perpetual  fee-farm,  then  they 
elected  their  sheriffs,  who  before  were  nominated  for  London 
only,  and  the  election  of  the  two  was  for  both  sheriffwicks ;  but 
the  directions  of  the  king's  writs  were  as  before,  viz,  in  London 
to  the  two  sheriffs,  and  in  Middlesex  as  if  there  was  only  one. 

Wliere  there  are  two  sheriffs,  they  regularly  make  but  one 
officer,  and  therefore  if  one  of  them  die,  the  office  is  at  an  end 
until  another  is  chosen,  and  the  courts  of  Westminster  can  award 
no  process  to  the  other. 

If  one  sheriflf*  of  London  make  his  return  without  his  fellow, 
this  being  as  no  return  at  all  is  not  aided  by  the  statute,  which 
aids  insufficient  returns,  for  the  court  takes  notice  that  one  sheriff 
there  is  two  persons. 

But  though  they  are  considered  but  as  one  officer,  yet,  where 
in  an  information  for  a  riot  committed  in  Chester,  it  was  sug- 
gested on  the  roll  that  one  of  the  defendants  was  sheriff,  where- 
upon the  venire  was  prayed  and  directed  to  the  other  sheriff,  and 
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the  defendants  were  found  guilty ;  and  it  was  moved  in  arrest  of  Carth.214. 
judgment  that  the  venii'e  should  be  awarded  to  the  coroner,  S.C.  And 
because  both  sheriffs  make  but  one  officer;  in  this  case  it  was  there said.that 
adjudged,  that  the  vejiirc  was  well  awarded,  and  that  where  one  Bethei^Sh^iff 
sheriff  is  challenged,  the  other  shall  supply  the  place ;  and  that  of  London, 
the  coroner  is  not  the  person  to  execute  the  process  of  the  king's  against  Har- 
courts  but  where  the  proper  officer  is  wanting,  which  cannot  be  ^f/' ^"^  °^ 
where  there  is  one  sheriff.  of  Lont" 

against  Player,  the  venires  were  directed  to  the  other  sheriff  alone ;  et  vide  Stil.  342. 

In  a  writ  of  error  to  reverse  an  outlawry,  among  other  errors,  Cro.  Jac.  576. 
it  was  assigned,  that  the  direction  of  the  exigent  to  the  sheriffs  Gargrove  v. 
of  the  city  of  Lincoln  was,  quod  capias  cojyus  ejus  ita  quod  habeas  Markham. 
corpus  ejus^  Sfc,  where,  they  being  two  sheriffs,  the  writ  ought  to 
have  been,  capiatis  et  haheatis :  sed  non  allocafu?',  for  they  both 
are  but  one  officer  to  the  court ;  and  although  in  the  end  of  the 
writ  it  is  tfa  quod  haheatis  ibi  hoc  breve,  yet  there  is  no  repug- 
nancy, for  it  is  good  both  ways. 

If  there  are  two  sheriffs  of  the  same  place,  and  an  action  of  Cro.  Eliz.  625. 
escape  is  brought  against  them  both,  if  one  of  them  dies,  yet  the  Benion  v.  the 
wTit  shall  not  abate ;  for,  it  being  in  nature  of  a  trespass,  and  n-f "  f  y    k 
merely  personal,  the  party  can  only  have  remedy  against  the 
survivor. 

A  prisoner  in  Wood-street  Compter  upon  mesne  process  on  a  Carth.  145. 
plaint  levied  against  him,  Sfc.  escaped;  whereupon  the  plaintiff  Show.  162. 
brought  his  action  against  both  sheriffs  of  London,  and  upon  a  ^'^"?S  ^• 
demurrer  to  the  declaration  the  plaintiff  had  judgment ;  and  it 
was  resolved,  that  though  the  plaint  was  levied  before  one  de- 
fendant only  in  his  court,  and  the  prisoner  escaped  out  of  his 
compter,  yet  that  both  sheriffs  had  the  custody  of  the  prisoners 
in  both  compters,  and  by  consequence  the  action  was  well  main- 
tainable against  both. 

II  Although  the  same  persons  are  sheriffs  o^  London  and  sheriff  Hammond 
of  Middlesex,  yet  on  a  writ  directed  to  them  as  sheriffs  of  London,  v.  Taylor, 
they  have  no  authority  to  execute  it  in  Middlesex ;  and  so  c  con-  f^^^"^"* 
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T^HE  sheriff  hath  in  man}'  things  a  judicial  authority,  and  ||Fu/rtit. 

particularly  in  his  torn,  which  is  the  king's  court  of  record   l,?"'^'i,^f 
holden  before  the  sheriff  for  the  redressing  of  common  iniev-  rru?f^'4*!!^* 


The  County 


redressing  of  common  gi*i 
ances  within  tlie  county.  Cour7,ante, 

Vol.  II.  523.  ct  seq.\\ 

In  this  court  the  sheriff  had  anciently  a  very  large  and  ample  Cromp.  Jur. 

iurivdiction,  for  he  could  not  only  enquire  of  all  capital  offences,  2i2.Stamf.84. 

^ons  and  felonies,  but  likewise  issue  process  on  them,  and  1  ?*^J?^*  . 
;««  ♦u  «  *.  I  •  I       •     •  I  ^o.\t.  Sh.  25. 

t..  IV, Mime  the  same.     But  his  power  herem  is  now  much  re-  2  Hal.  Hi«t. 

strained  by  statute;  and  1st,  by  the  statute  of  Magna  Charts,  p.c.69. 

C.17.  by  which  it  is  enacted,   "  Tliat  no  sheriff,  constable,  or  2  Hawk.  P. C. 

"  other  bailiff  of  the  king  shall  hold  pleas  of  the  crown."     2dly,  <^-  ^o. 

By  the  statute  of  1  EL  4.  c.  2.  his  power  of  making  out  process 
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2  Hawk.  P.  C. 
c.  10.    2  Hal. 
Hist,  P.  C.  09. 
(a)  And  there- 
fore cannot 
take  an  inqui- 
sition of  rape, 
because  as  the 
law  now 
tands  it  is 
only  felony 
br  statute. 
2' Hal.  Hist. 
P.C.  69. 

f  Hawk.P.C. 
c.  10.  §  15. 


Dalt.  Sh.  25. 
3  Mod.  138. 


Cro.  Car.  26. 
2  Hawk.  P.C. 
C.8.  §4. 


Dalt.  Sh.  34. 
Vide  whjit 
writs  he  is  to 
execute  in 
person. 


upon  these  indictments  is  taken  away,  as  well  in  case  of  indict- 
ments of  felonv  as  other  misdemesnours  within  his  cognizance ; 
but  he  is  to  deliver  all  such  presentments  and  indictments  to  the 
justices  of  the  peace  at  their  next  sessions,  who  are  to  make  out 
process  thereupon,  and  hear  and  determine  them :  but,  if  the 
original  presentment  were  not  within  the  jurisdiction  of  the  torn, 
the  justices  of  peace  ought  not  to  proceed  upon  such  indictments, 
though  removed  before  them. 

But,  though  the  sherifl'  by  the  above-mentioned  statutes  is  re- 
strained from  determining  in  capital  offences,  and  issuing  process 
in  such  cases,  yet  hath  he  still  in  his  torn  a  judicial  authority, 
virtute  officii,  of  enquiring  and  taking  presentments  of  all  capital 
offences  of  a  public  nature,  as  all  treasons  and  felonies  at  {a) 
common  law,  assaults  and  batteries,  if  accompanied  with  blood- 
shed ;  all  affrays,  being  in  terrorcm  popdi ;  common  grievances, 
as  breaking  of  hedges,  dikes,  or  walls ;  all  common  nuisances, 
as  annoyances  to  common  bridges  or  highways,  bawdy-houses, 
<5r.,  and  all  other  such  like  offences,  as  selling  corrupt  victuals, 
breaking  the  assise  of  beer  and  ale,  neglecting  to  hold  a  fair  or 
market,  keeping  false  weights  or  measures,  8fc, 

Also,  a  sheriff,  as  judge  of  a  court  of  record,  may  in  his  torn 
impose  a  fine  on  all  such  as  shall  be  guilty  of  a  contempt  in  the 
face  of  the  court,  and  on  a  suitor  refusing  to  be  sworn,  and  on  a 
bailiff  refusing  to  make  a  panel,  and  on  a  tithingman  refusing  to 
make  a  presentment,  and  on  a  juryman  refusing  to  present  the 
articles  given  in  charge,  and  on  a  person  duly  chosen  constable 
refusing  to  be  sworn. 

But  he  cannot  take  a  presentment  concerning  the  freehold,  as 
he  cannot  hold  plea  of  lands ;  and  therefore  if  a  presentment 
charge  a  person  with  not  repairing  a  highway  as  he  ought  to  do 
by  the  tenure  of  his  lands,  this  is  to  be  removed  into  the  King's 
Bench,  and  there  traversed. 

The  sheriff,  as  he  is  a  principal  conservator  of  the  peace 
within  his  county,  may  ex  officio  award  process  of  the  peace,  and 
take  surety  for  it;  and  it  seems  the  better  opinion,  that  the 
security  so  taken  by  him  is  by  the  common  law  looked  on  as  a 
recognizance  or  matter  of  record,  and  not  as  a  common  obliga- 
tion or  matter  in  pais  only,  for  that  it  is  taken  by  him  by  virtue 
of  the  king's  commission,  by  which  he  is  entrusted  with  the  cus- 
tody of  the  county,  and  consequently  has  by  it  an  implied  power 
of  keeping  the  peace  within  such  county. 

In  some  cases  the  sheriff  hath  two  powers,  or  a  double  or  two- 
fold authority;  the  one  as  judge,  and  the  other  as  an  officer,  in 
the  one  and  the  same  business;  as  in  a  writ  of  redisseisin,  in  a 
writ  of  enquiry  of  waste,  in  a  nativo  habendo,  and  in  a  writ  of 
admeasurement  of  pasture,  Sfc,  in  these  cases  the  writ  is  as  a 
commission  to  the  sheriff,  and  by  virtue  thereof  the  sheriff  is 
judge  of  the  cause. 
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rM)  Of  his  Duty  and  Acts  as  a  Ministerial  Officer : 
And  herein, 

1.  That  he  is  the  proper  Officer  to  execute  all  Writs,  except  in  case 

of  Partiality, 

T^HE  sheriff  is  the  immediate  officer  to  the  king's  courts,  to  iiof  his  duty 
wliom  all  writs  and  processes  are  regularly  to  be  directed,  as  returning 
and  who  is  to  execute  the  same  without  favour,  dread,  or  cor-  officer  in  elec- 

ruption,  to  which  he  is  sworn.  ^°"^'  ^^i^^^' 

*  Court  of  Par- 

liament, (D)  5.  vol.  ii.||    Dalt.  Sh.  96.  Plowd.  74.  Dyer,  60. 

And  as  this  is  an  employment  for  the  good  and  convenience  of  j[)j^ij.  gj^  jq^ 
the  public,  if  the  sheriff  refuse  to  receive  a  writ,  or  to  execute  it,    102.    (a)  An ' 
this   is  an  offence  of  a  public  nature,   for   which   he  may   be  exigent  deli- 
fined  (a)  and  imprisoned,  and  such  an  injury  to  the  party  srieved  ^^.J-^  ^"® 
c         L-  1  /•  .1  1-  ir      J  ^  shenffwasem- 

for  which  an  action  on  the  case  lies.  be^zied,  and  a 

copy  of  it  returned  by  him,  for  which  he  was  amerced  30/.  for  the  return  of  the  copy,  and  20/. 
for  the  embezzlement.     5  H.  4,  5.    Dalt.  Sh.  202. 

And  if  any,  says  Dalton,  fear  the  malice,  indirect  dealing,  or  Dalt.  Sh.  202. 
negligence  of  the  sheriff,  Sfc,  in  the  execution  of  any  writ,  they 
may  deliver  their  writs  in  the  open  county  court,  or  in  any  other 
place  in  the  county  ;  and  may  take  of  the  sheriff  or  under  sheriff, 
being  present,  a  bill,  wherein  the  names  of  the  demandants  and 
tenants  mentioned  in  the  writ  shall  be  contained,  whereto,  upon 
request  made  by  him  which  delivered  the  writ,  the  sheriff  or 
under  sheriff  shall  put  to  their  seal  for  a  testimony,  without  any 
fee;  and  if  they  refuse,  others  present  may  put  their  seals  as 
witnesses. 

But,  though  the  sheriff  is  tlie  proper  officer  to  whom  process  Lit.  iss. 
is  to  be  directed,  and  who  is  to  execute  the  same,  yet,  if  he  be 
partial,  that  is,  such  a  one  as  from  his  consanguinity  or  affinity, 
his  being  under  the  power  of  either  party,  cannot  be  presumed 
indifferent  in  making  a  return  of  a  jury,  in  such  case  the  venire 
shall  be  directed  to  the  coroners,  if  they  are  impartial,  or  to  those 
of  them  who  are  so ;  and  in  case  all  the  coroners  are  partial  or 
not  indifferent,  as  every  officer  who  hath  any  way  to  do  with  the 
administration  of  justice  ought  to  be,  then  the  vcjiire  shall  be 
directed  to  two  elisors  named  by  the  court,  against  whom  for  that 
reason  no  challenge  can  be  taken. 

But,  as  the  sheriff  is  the  proper  officer  to  return  juries,  if  there  Mod.  Cases, 
be  no  legal  exception  against  him,  the  court  cannot  slip  him,  and  ^^48. 
order  another  to  return  a  jury,  without  the  consent  of  the  parties, 
to  try  an   issue  at  the  nisi  prius.     But,  if  there  be  any  lawful  ||rt^tit. 
objection  to  him,  and  it  appear  so  on  affidavit,  then  a  special  jury  Jury, Vol.  IV.^ 
may  be  struck  by  the  master  of  the  office  without  the  consent  of 
the  parties. 

If  one  that  is  sheriff  of  a  county  levies  a  fine,  the  writ  of  Cro.Car.4i5 
covenant  is  to  be  directed  to  the  coroners;  for  though  the  sheriff  4ic.  1  Roll.' 
is  the  proper  minister  for  I  he  execution  of  all  writs,  yet,  where  Abr.  797. 

the 
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Moor, 


2  Vent.  21 6. 


the  writ  is  brought  against  himself,  and  where  he  with  others  are 
parties  to  it,  to  prevent  partiality,  which  every  one  is  naturally 
guilty  of,  to  himself,  it  has  been  the  practice  to  direct  the  writ  to 
the  coroners. 

In  replevin  it  appeared  that  the  liberate  on  a  statute  was 
executed  by  the  conusee,  being  himself  sheriff;  and  this  was  held 
erroneous. 

If  a  sheriff  of  a  county  in  a  city  be  in  contempt,  the  attachment 
is  to  go  to  the  coroner,  and  not  to  the  mayor  or  chief  ofHcer  of 
the  corporation  in  such  city  or  town ;  and  if  the  offender  be  out 
of  his  office,  the  attachment  shall  be  directed  to  the  new  sheriff. 


Dyer,  60. 
9  Co.  68. 
2  Bulst.  65. 
But  now  vide 
tit.  Privilege, 
Vol.  VI. 


2,  That  he  cannot  dispute  the  Authority  Iry  which  they  issue,  nor 
object  a?iy  Irregularity  in  them, 

Dalt.Sh.  104.  Neither  the  sheriff  nor  his  officers  are  to  dispute  the  authority 
of  the  court  out  of  which  any  writ,  process,  or  warrant  issues, 
but  are  at  their  peril  truly  to  execute  all  such  writs,  S^'c.  as  are 
directed  to  them  by  the  king's  judges  and  justices,  according  to 
the  command  of  the  said  writs,  and  hereunto  they  are  sworn. 

And  hence  it  hath  been  held,  that  if  a  capias,  exigent,  or  writ 
of  execution  issued  against  a  peer,  and  was  delivered  to  the  sheriff, 
that  he  was  obliged  to  execute  it ;  and  that  if  any  such  writ  issued, 
and  the  party  was  taken  thereupon  and  escaped,  an  action  lay 
against  the  sheriff. 

._  II  Whenever  a  writ  of  mesne  process  is  delivered  to  a  sheriff 

Briciffes  '  wherein  the  defendant  is  sued  by  a  wrong  name,  the  sheriff  should 
1  Barn.  &  A.  not  execute  it ;  for  in  such  case,  even  if  the  defendant  was  known 
647.;  and  see  by  that  name,  or  had  assumed  it  in  the  particular  case,  so  as  to 
rAUM  ^^^  afford  a  sufficient  justification  to  the  sheriff  in  acting  under  it,  yet  he 
Hindson  would  not  be  liable  to  an  action  for  not  executing  it.  («)  Whereas, 

6  Term  R.234.  on  the  other  hand,  unless  the  defendant  was  as  commonly  known 
Shadgett  v.  by  the  name  by  which  he  was  sued  as  his  real  name,  the  sheriff 
would  be  liable  to  an  action  of  trespass  for  taking  the  defendant 
or  his  goods  under  it.  {b)  But  the  sheriff  is  bound  to  execute  a 
ca.  sa.  in  which  the  defendant  is  misnamed,  for  the  defendant 
should  have  pleaded  in  abatement ;  and,  by  not  doing  so,  he  has 

overv.Warne,  admitted  the  name,  by  which  he  was  arrested,  to  be  liis  real 
2v/amp.  2/0.  II  /  \ 

(c)Crawfordv.  name.||  (c) 
Satchwell,  Stra.  1218. 

22  E  4  35  ^"^  herein  there  is  an  established  distinction  mentioned  in  a 

10  Co.  76.  variety  of  books  and  cases,  to  wit,  that  when  a  court  hath  juris- 
Dalt.Sh.  106.  diction  of  the  cause,  and  proceeds  inverso  ordine,  or  erroneously, 
there  the  officer,  or  minister  of  the  court  who  executes  the  pre- 
cept, is  excusable ;  for  the  rule  is,  qtiicunque  jiissu  judicis  aliquid 
fecerit  non  videtur  dolo  malo  fecisse,  quia  par  ere  necesse  est,  13  ut, 
when  the  judge  hath  no  jurisdiction  of  the  cause,  there  the  officer 
is  not  obliged  to  obey,  and  if  he  does,  it  is  at  his  peril,  though  he 
do  it  by  virtue  of  a  precept  directed  to  him;  avoid  authority 


Clipson, 
8  Efast,  328. 
Price  V.  Har- 
wood,3Camp 
108.    Scand- 


2  Leon.  84 
Dyer,  175. 
8  Co.  141. 
5  Co.  64. 

2  Bulst.  64. 
Cro.  Jac.  280, 
Poph.  203. 
2Saund.  100. 

3  Mod.  325. 
Carth.  148. 


being  the  same  as  none  at  all. 

3Wils.  345. 


Therefore, 


(M)  His  Duty  and  Acts  as  a  Ministerial  Officer.  '       203 

Therefore,  if  a  formedon  issues  out  of  the  Court  of  King's  2  Bulst.  64. 
Bench,  or  an  appeal  out  of  the  Common  Pleas,  though  these  Dalt.  Sh.  105, 
are  (a)  superior   courts,   yet   not  having  jurisdiction   in   these  («)  Where  m 
matters,  the  sheriff  is  not  obliged  to  execute  the  writ.  plamdff  de- 

clared that  the  sheriff  arrested  J.  S.  by  virtue  of  a  latitat^  without  saying  out  of  what  court  it 
issued;  and  it  was  urged,  that  though  the  sheriff  could  not  take  advantage  of  an  erroneous 
process,  that  yet  he  might  of  a  void  writ.     5  Mod.  41  J.     Ld.  Raym.  397. 

If  justices  of  peace  arraign  a  person  of  treason  in  their  sessions,  Dalt.  Sh.  107. 
who  is  convicted  and  executed,  this  is  felony  as  well  in  the  justices 
as  sheriff  or  officer  who  executed  their  sentence ;  but,  if  he  had 
been  indicted  of  a  trespass,  found  guilty  and  hanged,  though  this 
had  been  felony  in  the  justices,  yet  it  would  not  be  so  in  the 
sheriff,  because  a  matter  in  which  the  justices  had  jurisdiction, 
and  in  which  they  only  were  to  blame  in  exceeding  their 
authority. 

In  an  action  upon  the  case  in  Banco  Regis  against  an  officer  Roll.  Abr.  809. 
of  the  inferior  court  for  an  escape,  if  the  plaintiff  declares  that  he  j^'chardson  v. 
brought  an  action  against  J.  S.  in  the  said  inferior  court  (as  in  ^^^^^  ^*  ^^ 
Kingston  upon  Hull)  upon  an  obligation  made  {b)  at  Hallifajc  in  2  Show.  424. 
comitaiu  Ebonim^  and  does  not  allege  this  to  be  within  the  juris-  pi.  391. 
diction  of  the  said  inferior  court,  and  that  upon  this  judgment  f/T'o'^^T.'^^^^* 
was  given,  and  execution  granted,  and  the  defendant  took  him  in  gaid^jt  would 
execution  and  suffered  him  to  escape,  and  thereupon  he  hath  have  been 
brought  this  action;  this  declaration  is  not  sufficient  to  charge  otherwise  if  it 
the  defendant,  because  it  is  not  alleged  that  the  obligation  was         "?^  ^' 
made  within  the  jurisdiction  of  the  court ;  for  though  the  action  n^ade.  And^ 
be  transitory,  yet  this  inferior  court  having  but  a  limited  jurisdic-  Lutw.  1567. 
tion  of  things  arising  within  the  jurisdiction  (c),  the  proceedings  it  is  said  the 
there  were  coram  rionjudice,  and  wholly  void,  of  which  the  officer  cause  of  ac- 
shall  take  advantage  in  this  action  upon  the  escape.  declaration^ 

appearing:  to  be  out  of  the  jurisdiction,  was  the  cause  of  this  action  not  lying.  Skin.  51. 
2  Mod  1 97.     3  Lev.  23.  like  point,     {c)  4  Inst.  23 1 .     3  Lev.  23.  234. 

So,  if  A,  declares  that  he  prosecuted  one  J.  S.  in  the  court  of  2  Mod.  29, 30. 
Ely  upon  a  bond  made  infra  jtaisdiciionem,  upon  which  he  was  Squibbs  v. 
in  execution,  and  that  the  defendant  suffered  him  to  escape,  if  Hole.adjudged 
the  jury  find  that  there  was  such  a  prosecution,  but  that  the  bond  ^^ns^^'iltf^* 
was  not  made  infra  jurisdictionem^  the  action  does  not  lie ;  for  all 
that  was  done  was  coram  nonjudice ;  and  therefore  no  legal  com- 
mitment ;  and  though  the  defendant  in  the  court  below  pleaded 
non  est  factum^  yet  that  could  not  give  the  court  any  jurisdiction 
which  it  had  not  originally  in  the  cause. 

If  after  the  year  a  capias  ad  satisfaciendum  is  taken  out,  and  the  Cro.  Eliz.  I88. 
defendant  thereupon  arrested,  and  after  suffered  to  escape,  debt  l^i»she's  case, 
lies  for  this  escape  (rf),  though  the  process  was  erroneously  "l  V^o-?./ ^'i  4 
awarded;  for  it  was  sufficient  to  arrest  him,  and  the  sheriff  may  s.  P.  adjudged! 
iustify  in  an  action  of  false  iin})risonmcnt,  and  (r)  therefore  cannot  Ld. Raym. 7 75. 
let  him  at  large.  (</)  f  hat  the 

sheriff  can  take 
no  advantage  of  error  in  the  process.   Cro.  Eliz.  767.  893.  8  Bulst.  258.  8  Co.  142.  Godb.27. 

Noy,  78.    Cro.  Jac.  230,  289.     Stil.  232.      3  Mod.  525.     Carlh.  148. But  otherwise,  if 

the  arrest  was  void ;  as  if  the  arrest,  on  which  the  escape  is  supposed,  is  laid  to  be  out  of  the 
county  of  which  the  defendant  is  sheriff.  Cro.  Eliz.  877. ;  el  vide  Noy,  51 .  Brownl.  79.  Owen,  72. 

5  Mod. 
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5  Mod.  413. —If  the  judgment  is  reversed  for  error,  the  sheriff  may  plead  ni//  tiel  record. 
8  Co.  142.  Saund.  39.  Lev.  95.  (r)  Though  the  sheriff  may  justify  the  execution  of  a  capias 
tested  out  of  a  term,  yet  the  plaintiff  shall  not  take  advantage  thereof  so  as  to  charge  the 
sheriff  for  an  escape.     7  Mod.  30.     2  Salk.  700.  pi.  4.  per  HoU  C.  J. 

Wooden  v.  ||  And  where  the  .sheriff  took  the  bail  on  a  ca.  sa,  erroneously 

Moxon,  issued  against  them  on  a  judgment  in  sci.Jacias,  on  their  recog- 

s  Marsh,  186.  nizance  in  C.  P.  (in  which  court  the  recognizance  acknowledges 
a  sum  to  be  levied  only  of  the  ^00^5  a?id  lands  of  the  bail),  and 
an  action  of  escape  was  brought  against  the  sheriff  for  releasing 
the  bail  on  payment  of  the  money  into  his  hands,  the  Court  of 
C.  P.  set  aside  the  ca,  sa,  on  application  by  the  sheriff  as  being 
irregularly  issued.  The  action  for  the  escape  was  thereby  stopped, 
and  the  plaintiff  was  at  liberty  to  proceed,  on  a  count  tor  money 
had  and  received,  to  recover  the  sum  paid  by  the  bail,  which  the 
sheriff  retained  on  the  ground  of  the  bankruptcy  of  the  bail  to 
whom  it  belonged.  Qu.  Whether  the  sheriff  would  have  been 
liable  to  an  action  for  false  imprisonment  at  suit  of  the  bail  ?|| 
Lutw.  121.  If  one  taken  upon  a  writ  excomnmnicato  capiendo,  upon  a  sen- 

Slipper  V.  tence  in  the  spiritual  court  for  nonpayment  of  money  decreed  for 
*  deed*  '  tithes  and  costs,  escapes,  an  action  will  lie  against  the  sheriff;  for 
though  this  is  founded  on  a  matter  merely  spiritual,  yet  the  pro- 
cess issues  out  of  a  temporal  court,  and  is  directed  to  and  exe- 
cuted by  a  temporal  officer,  and  the  damages  consequential 
thereupon  are  temporal. 
Roll.  Rep.  47.        If  a  commission  of  bankruptcy  issues  against  A.  who  refuses  to 

2  Bulst.  236.  \^Q  examined,  and  thereupon  he  is  committed  to  prison,  and  the 
B^sV.Garv.  gaoler  suffers  him  to  escape,  as  the  commissioners  had  sufficient 

authority  to  commit,  an  action  lies  by  the  creditor  for  the  escape. 

Salk.700.  pl.4.  If  one  be  taken  on  a  capias  ad  satisfaciendum,  between  the  teste 

Ld.  Raym.775.  and  return  whereof  a  whole  term  intervenes,  and  the  sheriff  suffer 

^T'^y  ^-  him  to  escape,  an  action  lies  against  him;  for  this  writ  was  not 

the"fame  dis-^  void,  the  party  not  being  prejudiced  thereby,  for  he  had  no  day 

tinction,  and  in  court,  and  must  however  lie  in  prison ;  otherwise,  where  taken 

this  case  cited  upon  a  capias  ad  responde7idum,  in  which  a  term  intervenes  between 

with  appro-  ^j^g  ^gg^g  jj^jj  return,  for  such  writ  is  void,  and  by  the  intermission 

^  '^'n  ^i  \1  the  cause  is  discontinued  and  out  of  court,  and  so  the  sheriff  not 
irreyy-'.J.  \n 

3  Wils.  344,      chargeable. 

345.] 

(N)  How  he  is  to  execute  such  Writs  :  And  herein, 

1 ,   That  it  must  be  mthotit  Favour  or  Oppression,  and  after  such 
Writ  is  actually/  taken  out,  a?id  before  it  is  returnable. 

Dali.Sh.i09.  T^HE  sheriff  being  obliged  to  execute  every  writ  and  process 
issuing,  and  directed  to  liim  by  lawful  authority,  he  is  like- 
wise obliged  by  the  duty  of  his  office  to  execute  such  process  with 
the  utmost  expedition,  or  as  soon  after  he  receives  it  as  the  nature 
of  the  thing  will  admit  of.  And  herein  there  cannot  be  a  surer 
rule  for  him  to  go  by  than  a  strict  observance  of  what  is  enjoined 
by  the  writ.  But,  as  on  the  one  hand  he  must  not  shew  any 
favour,  nor  be  guilty  of  any  unreasonable  delay;  so,  on  the  other 

hand, 


(N)  How  to  execute  Writs.  Q05 

haiid,  he  must  not  be  guilty  of  oppression,  nor  make  use  of  other 
force  nor  greater  violence  than  the  thing  requires. 

If  the  defendant  doth  the  thing  commanded  by  the priscipe,  yet  Dalt.Sh.  no. 
the  sheriff  is  to  serve  the  process,  and  to  make  return  thereof. 

A  swoin  mid  knoxim  officer.^  be  he  sheriff,  under  sheriff,  bailiff,   9  Co.  69. 
or  Serjeant,  need  not  shew  /lis  warra?it  or  writ  when  he  cometh  to  Dalt.  Sh.  no. 
serve  it  upon  any  man's  person  or  goods,  although  the  party  ^'■o-Jac.485. 
demandeth  it ;  but  a  special  bailiff  must  shew  his  warrant  if  the 
party  demands  it,  otherwise  he  need  not  obey  it.     Also,  such 
known  officer  upon  the  arrest  ought  to  declare  the  contents  of  his 
warrant,  at  whose  suit  he  makes  the  arrest,  out  of  what  court, 
when  returnable,  to  the  end  that,  if  it  be  upon  an  execution,  he 
may  pay  the  money,  and  so  free  his  person ;  or,  if  on  mesne  pro- 
cess, that  he  may  put  in  bail,  or  agree  with  his  adversary. 

If  any  officer  do  arrest  a  man  before  that  he  (a)  hath  a  warrant,   pj^i^  gj,  jj  j^ 
and  afterwards  do  procure  a  warrant,  or  a  warrant  come  to  him  (a)  If  in  truth 
to  arrest  the  party  for  the  same  cause,  yet  the  first  arrest  was  awritwassued 
wrongful,  and  the  party  grieved  may  have  his  action  of  false  ^u  ^'-^u  j 
imprisonment.  'jn^de  his 

warrant  before  the  writ  came  to  his  hands,  this  hath  been  held  well.    2  Lev.  19.  l  Saund.  208. 

But  now  by  the  6  G.  1.  c.  21.  it  is  enacted,  that  no  high  sheriff,  &c.  shall  make  out  any 

warrant  before  they  have  in  their  custody  the  writs  upon  which  such  warrants  ought  to  issue, 
on  forfeiture  of  16/. 

And  as  the  sheriff  cannot  arrest  before  the  writ  issues,  or  make  Sid.  229. 

his  warrant  before  it  comes  to  his  hands,  it  hath  also  been  ad-  Ellis  v. 

judged,  that  he  cannot  execute  it  after  the  return,  not  even  the  J^^^^so"- 
very  next  day  after,  and  before  the  quarto  die  jjost, 

||If  a  bailiff  make  an  arrest,  or  execute  a  warrant  before  the  Hallv.Rochc, 

writ  is   issued,  he  is  a  trespasser,  and  a  warrant  subsequently  sTermR.isT. 
directed  and  delivered  to  him  will  not  legalise  his  acts. 

So,  if  the  warrant  be  directed  to  one  person,  and  he  insert  the  Housin  v. 

name  of  another  bailiff,  or  if  the  place  for  the  name  be  left  blank,  ^JL"**'^' 

and  the  name  inserted  after  it  is  issued,  the  person  whose  name  Bur^gm  ^^*^' 

is  so  substituted  is  a  trespasser  for  taking  the  defendant  or  his  Pem,  2  wils. 

goods  under  such  a  warrant.  J  47. 

2.  Of  his  raising  the  Posse  Comitatus. 

By  the  common  law,  the  sheriff  may  raise  the  posse  comitatus  I^^et.  1.  2. 
or  power  of  the  county,  that  is,  such  a  number  of  men  as  are  f*  ^^' 
necessary   for    his    assistance    in    the    execution    of  the    king's  Lamb.  V57'. 
writs,  quelling  of  riots,  apprehending  traitors,  robbers,  Src. ;  and  2  Inst.  I9J* 
herein  every  person  above  the  age  of  fifteen,  not  aged  or  decrepid,  ^53. 
is  bound  to  be  aiding,  and  {b)  if  they  refuse  to  assist,  mai/  be  ^g^^jJ^'V^*^'**'"'® 
punished  by  fine  and  imprisonment.  infilctcth'bith 

fine  and  impri»onment  upon  such  as  shall  not  aid  the  sherifT.  they  bcinir  thereunto  required. 
Dalt.  Sh.  5S6.  »       /         6  1 

'I  his  |>ower  is  not  only  allowed  the  sheriff,  but  likewise  is  given   Dalt.  Sh.  354. 
to  hib  bailiff  or  other  minister  of  justice,  having  the  execution  of  And.  67. 
the  king's  writs,  who  being  resisted  in  emleavouring  to  execute  ^^^^^'  '2** 
tlie  Mine,  nay  lawfully  raise  such   a  force  as  may  effectually  slnTtl^iw. 
enable  them  lo  overpower  any  such  resistance.  Also,  a  constable, 


or 
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or  even  a  private  person,  may  assemble  a  competent  number  of 

people,  in  ortler,  with  force,  to  suppress  rebels  or  enemies,  or 

rioters,  and  afterwards  with  such  force  actually  to  suppress  them. 

So,  a  justice  of  peace,   who  has  just  cause  to  fear  a  violent 

resistance,  may  raise  the  posse  in  order  to  remove  a  force  in 

making  an  entry  into  or  detaining  lands. 

{a)  By  But,  notwithstanding  what  was  allowed  and  enjoined  herein  by 

Westm.  1.        the  common  law,  it  was  thought  necessary  by  (a)  positive  laws  to 

T     }'  f  ^ '  b    ''^™^^y  ^G  great  inconvenience  which  there  was  in  ancient  times 

irapounded  in    ^y  ^^^  resistance  given  to  the  king's  writs,  and  therefore  the 

a  castle  or        statute  (b)  Westm.  2.  (13  Ed.  1.  stat.  1.)  c.  39.  enacts  as  follows  : 

fortress,  and      Multotics  etiam  falsum  dajit  responsum  mandando,  quod  noji  pote- 

detained.ihe     ^^^^^  exequi  prcpceptum  regis  propter  resistcntiam  j^otcstatis  aliaijus 

tak'ins  with    '  niagiiatis,     Dc  quo  caveat  vic^  de  ccsteio,  quia  hujusmodi  responsa 

him  the  power  multum  redundant  in  dedecus  domini  regis  et  coronet  suce,  et  quam 

of  the  shire,      dto  siib-ballivi  sui  testificentw,  quod  invenenmt  humdi  resistcntiam 

&c.  may  cause  ^/^^^w  omnibus  omissis  assumpf  secum   posse  comitaf  sui  eat  in 

•  ka  cowl    Pf)^ri^ 

or  fortress  to  p'opia  persona  sua  adfaciend*  execution\  et  si  inveniat^  &c. 
be  beaten  down.  Dalt.  Sh.  354.  (i)  The  original  commitment  for  contempt  seems  to  be 
derived  from  this  statute;  for  since  the  sheriff  was  to  commit  those  who  resisted  the  process, 
the  judges  that  awarded  such  process  must  have  the  same  authority  to  vindicate  it :  hence, 
if  any  one  offers  any  contempt  to  this  process,  either  by  word  or  deed,  he  is  subject  to  commit- 
ment during  pleasure,  viz.  a  qua  non  deliberetur  fine  speciali  prccccpto  domini  regis  ;  so  that 
notwithstanding  the  statute  of  Magna  Charta,  that  none  are  to  be  imprisoned  sine  judicio 
parxuniy  vel  per  legem  terrce,  this  is  one  part  of  the  law  of  the  land  to  commit  for  contempts, 
and  confirmed  by  this  statute. 

Roll. Abr.  807.       '^^  words  of  this  statute  have  been  construed  to  extend  to 

May  V.  Proby,  executions  only,  and  not  to  writs  on  mesne  process;  and  that 

Roll.  Ren.  388.  the  sheriff  was  not  obliged  to  raise  the  posse  comitatiis  where  the 

440.  and  Cro.  party  was  bailable,  for  that  it  cannot  be  presumed  that  in  such 

Jac.  419.  S.C.  '       •'^  .1     1  •     ,        •.     -n  I     J-     I         1 

adjudaed,and  ^ases  the  kmg  s  writ  will  be  disobeyed. 

agreed /)<rr  cur.  that  though  the  sheriff  was  not  obliged,  that  yet  he  may  take  his  posse  to 
serve  mesne  process.  Cro.  Eliz.  868.  Noy,  40.  Moor,  852.  3  Bulst.  198.  2  Lev.  144. 
3  Lev.  46.  S.  P. 

Fitz.  Execut.  Upon  a  writ  of  seisin,  the  sheriff  returned  that  he  could  not 
147.  deliver  seisin  for  resistance,  and  for  that  the  sheriff  did  not  take 

Dalt.  Sh.  354.    j^j^g  power  of  the  county  according  to  the  statute,  he  was  amerced 

twenty  marks. 
Dalt.  Sh.  355.        So,  in  replevin,  if  the  sheriff  return  that  the  cattle  are  in  a 

fort  or  castle,  so  as  he  cannot  make  deliverance,  he  shall  be 

amerced. 
Dalt  Sh  355.        ^  "^^"  demands  the  peace  in  Chancery  against  a  great  lord, 

and  hath  a  supplicavit  directed  to  the  sheriff,  <^r.,  there,  if  need 

be,  the  sheriff  may  take  the  jwsse  to  aid  him  to  arrest  such  lord. 
Dalt.  Sh.  355.        The  sheriff,  if  need  be,  may  raise  tlie  power  of  the  county 
Lamb.  157.       to  assist  him  in  the  execution  of  a  precept  of  restitution ;  and 

therefore  if  he  make  a  return  thereto,  that  he  could  not  make  a 

restitution  by  reason  of  resistance,  he  shall  be  amerced. 

But,  though  it  be  the  duty  of  the  sheriff  or  other  minister  of 
2  Ins\.  193.  justice,  having  the  execution  of  the  king's  writs,  and  being  resist- 
Hob.  62.  264.  ed  in  endeavouring  to  execute  the  same,  to  raise  such  a  power  as 
Vide  tit.  jjiay  effectually  enable  them  to  overpower  any  such  resistance  ; 
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yet,  it  is  said  not  to  be  lawful  for  them  to  raise  a  force  for  the 
execution  of  a  civil  process  unless  they  find  a  resistance,  and  it  is 
certain  that  they  are  highly  punishable  for  using  any  needless 
outrage  or  violence  therein. 

3.  Of  his  breaking  open  Doors, 

Regularly  the  sheriff  cannot,  in  executing  a  writ,  break  open  5  Co.  91. 
the  door  of  a  dwelling-house.     This  privilege,  which  the  law  Semain's  case, 
allows  to  a  man*s  habitation,  arises  from  the  great  regard  the  law  '^\"^sh^^c 
has  to  every  man's  safety  and  quiet,  and  therefore  protects  them 
from   those  inconveniences  which    must  necessarily  attend   an 
unlimited  power  in  the  sheriff  and  his  officers  in  this  respect ; 
and  hence  it  is  that  every  man's  house  is  called  his  castle. 

And  therefore  upon  a  capias,  fieri  facias,  or  other  process  at  5  Qq  93  b 
the  suit  of  a  common  person,  the  sheriff,  after  request  to  open  Cro.  kliz.  909. 
the  doors,  and  denial,  cannot  [a)  break  the    (h)  house  of  the  Moor,  668. 
defendant,  and  in  such  case  the  sheriff  would  be  a  trespasser,  S   *if^* 
though  the  execution  would  be  (c)  good.  Cro.  Car  537 

Jon.  430.  Bulst.  46.     {a)  Cannot  open  a  latch.     Dalt.  350. Where  the  door  was  a  little 

opened  to  see  who  was  there,  and  the  bailiffs  rushed  in  with  drawn  swords.  Hob.  62. ;  et  vide 
Hob.  263,  264.  (6)  •  If  the  officer  findeth  the  outward  door  open,  and  entereth  the  house  that 
way,  or  if  the  door  be  open  to  him  from  within,  and  he  enter,  he  may  break  open  inward 
doors,  if  he  findeth  that  necessary  in  order  to  arrest  the  defendant  on  mesne  process  in  a  civil 
suit.  Fost.  Cr.  Law,  319.*  So  determined  in  Lee  v.  Gansell.  Lofft's  Rep.  374.  Cowp.  l. 
where  the  defendant  was  a  lodger,  and  had  separate  apartments ;  but  the  street-door  was  open, 
(c)  But  it  seems  to  be  the  modern  practice  in  some  cases,  on  complaint  by  affidavit,  to  discharge 

such  execution,  and  to  grant  an  attachment  against  the  officer,  f f  In  Trinity  term 

17  Geo.  3.  the  Court  of  Exchequer  set  aside  an  execution  issued  under  such  circumstances,  in 
the  case  of  Yeates  v.  Delamayne,  Esq. 

But,  notwithstanding  this  general  rule,  yet  in  all  cases  where  5  Co.  9i. 
the  king  is  party,  if  the  door  be  not  open,  the  sheriff  may  break  ||Cro.  Eliz. 
the  door  of  the  party,  either  to  take  him,  or  to  execute  the  pro-  909.|| 
cess,  if  he  cannot  otherwise  enter  therein  ;  but,  before  he  enters, 
he  ought  to  signify  the  cause  of  his  coming,  and  make  request  to 
have  the  door  opened. 

II  And  an  outer  door  may  be  broken,  after  demand  made  of  Burdettv. 

admission,  in  execution  of  the  speaker's  warrant  for  commitment  Abbott, 

of  a  member  of  parliament  to  the  Tower  for  a  breach  of  pri-   I'jEast,  1. 

.,  ,,  .    I    .        '  r        ^         ..  4  Taunt.  401. 

viiege,  this  being  process  01  contempt. 

In  execution  of  criminal  process  against  a  party  guilty  of  a  Lannock  v. 

misdemeanor,  a  demand  must  be  made  before  an  outer  door  can   Brown, 

be  broken.     Qu,  Whether  it  is  necessary  in  case  of  felony  ?||         2  Bam.  &  A. 

Upon  a  capias  grounded  upon  an  indictment  for  any  crime  27  Ass.  35. 

whatsoever,  or  upon  a  capias  from  the  King's  Bench  or  Chancery,   12  Co.  131. 

to  compel  a  man  to  find  sureties  for  tlie  peace  or  ffood  behaviour,  ^^^^*  ^°^- 
«  ,  c  •     r         c  r  I  Crom.  170. 

or  even  ujK)n  a  warrant  from  a  justice  ot  peace,  tor  such  purpose 

the  officer  may  break  open  the  door  of  a  dwelling-house. 

So,  upon  a  capias  (d)  xUlagatum  or  capias piojiney  in  any  action  GouU.  179. 

whatsoever.  JL^^'Sl'*** 

Dalt.  Sh.  c.94. 
Moor,  609.  Cro.  Elii.  908.  Yelv.  28.  {d)  Though  on  mesne  process,  and  at  the  suit  of  the 
Mibjcct.    2  Show.  87.  pi.  78. 

So, 
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2  Jon.  233.  So,  upon  the  warrant  of  a  justice  of  peace  for  the  levying 

of  a  forfeiture  in  execution  of  a  judgment  or  conviction  for  it, 
grounded  on  any  statute  which  gives  the  whole,  or  but  part  of 
such  forfeiture,  to  the  king,  and  authorises  the  justice  of  peace  to 
give  such  judgment  or  conviction  for  it. 
Dale.  Sh.  555.        So,  where  a  forcible  entry  or  detainer  is  either  found  by  inqui- 
sition before  justices  of  peace,  or  appears  upon  their  view. 
Dalt  Sh.  353.       So,  upon  a  (a)  commission  of  rebellion  out  of  chancery,  the 
Crom.  47.         sheriff  or  his  officers,  or  the  commissioners,  may  break  open  the 
(«)  But  upon    floors  or  house  to  apprehend  the  party,  whether  it  be  his  own 
for  a  con-™^"    house  or  that  of  a  stranger,  if  upon  request  such  house  is  refused 
tempt,  &c.         to  be  opened. 

issuing  out  of  Chancery,  it  is  said  the  officer  cannot  break  open  the  door ;  but  qiuere.  Dalt. 
Sh.  553.     ||It  would  seem  that  sequestrators  may  do  so.     2  Meriv.  R.  395.|| 

SI  Jac.  1.  C.I9.       So,  in  the  execution  of  a  commission  of  bankruptcy,  the  com- 
Dalt,  Sh.  355.  missioners,  or  any  officers  deputed  by  them,  may  break  open  the 
houses,  chambers,  shops,  warehouses,  doors,  trunks,  or  chests  of 
the  said  bankrupt,  wherein  the  said  bankrupt  or  any  of  his  goods 
or  estate  shall  be,  or  reputed  to  be. 
(A)  Cannot  By  the  S&^Jac.  1.   c.  35.  it  is   enacted,   "  That  upon   any 

otherwise  u  lawful  writ,  warrant,  or  process  awarded  to  any  sheriff  or  other 

door  on^an  ^     "  officer  for  the  taking  of  any  popish  recusant  standing  {h)  ex- 
excommunicato  "  Communicated  for  such  recusancy,  it  shall  be  lawful,  if  need  be, 
capiendo.  Cro.  "  to  break  open  any  house." 
Eliz.  747.  "^ 

2  Hawk.  p.  C.  Where  one  known  to  have  committed  a  treason  or  felony,  or  to 
c.  14.  §  7.  and  have  given  another  a  dangerous  wound,  is  pursued  either  with  or 
the  authorities  vvithout  a  warrant  by  a  constable  or  private  person,  it  is  lawful  to 
11(c)  Qu  Whe-  ^^^^^  open  doors  in  order  to  apprehend  him  (c) ;  but,  where  one 
ther  a  demand  lies  under  a  probable  suspicion  only,  and  is  not  indicted,  it  seems 
of  admittance  the  better  opinion  at  this  day,  that  no  one  can  justify  the  break- 
is  necessary  in  y^„  open  doors  in  order  to  apprehend  him. 
these  cases,  as        °     *  '  '^ 

it  clearly  is  in  cases  of  misdemeanors  ?  2  Barn.  &  A.  592.  Senible,  that  it  is.  2  Hale,  P.  C.  117. 
Foster  on  Hom.  p.  3.  20.     Per  Baylcy  J.  2  Barn.  &  A.  592.H 

2  Hawk.  P.C.  ^^  ^^  ^^^^  ^^  have  been  resolved,  that  where  justices  of  the  peace 
C.14.  §  11.  are  by  virtue  of  a  statute  authorized  to  require  persons  to  come 
((/)  Upon  the  before  them  to  take  certain  oaths  prescribed  by  such  statute,  the 
ordinary  war-  officer  cannot  lawfully  break  open  the  doors  of  the  persons  who 
tice  of  peace  shall  be  named  in  any  warrant  made  in  pursuance  of  such 
ifnot  for  felony  statute,  in  order  to  be  brought  before  the  justices  to  take  such 
or  suspicion      oath,  because  such  warrant  is  not  [d)  grounded  upon  a  precedent 

tliereof,  the  offence,  neither  doth  it  appear  that  the  party  either  is  or  will  be 
officer  cannot  -i         r 

break  open  the   guilty  of  any. 

door.  Bulst.  146.  ||lic  may,  in  case  of  misdemeanor,  making  a  previous  demand  of  admit- 
tance. Lannock  v.  Brown,  2  Barn.  &  A.  592.;  and  on  process  of  contempt  from  any  superior 
court  of  justice,  or  from  the  House  of  Commons.     Burdctt  v.  Abbott,  14  East,  157.|[ 

5  Co.  95.  a.  This  privilege  of  a  man's  house  extends  only  to  the  (e)  owner, 

Sid.  18G.  but  shall  not  protect  any  person  who  flies  thither,  nor  the  goods 

(<r)  rhat  IS  for  ^f  any  person  conveyed  thither  to  prevent  a  lawful  execution  ;  and 
who  Hes*^ there  therefore  \^  aji.fa.  be  directed  to  the  sheriff  to  levy  the  goods  of 
Hob.  62.  A.,  and  it  happen  that  A's  goods  are  in  the  house  of  B.,  if  after 

1  request 
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request  made  by  the  sheriff  to  B,   to   deliver  these  goods,  he  ||(a)  But  not 

refuse,  the  sheriff  may  well  justify  the  breakinor  and  enterinor  his  ""'^ss  the 
,  '      .  J  J  J  C3  o  goods  are 

house,  {a)  fraudulently 

brought  there;  for  Lord  Coke^  in  5th  R.  95.,  lays  it  down  that  the  pririlege  of  a  man's  house 
extends  to  liis  own  proper  goods,  and  those  which  are  lawfullij  and  tvithout  covin  there ;  audit 
was  so  laid  down  by  Best  C.  J.,  Rex  v.  ConoUy,  Hertford  Spring  Ass.  1824;  and  see  Johnson 
V.  Leigh,  6  Taunt.  246.,  and  Foster,  320.|| 

In  a  writ  of  seisin  or  habere  facias  possessionem  \n  ejectment,  5  Co.  in  Se- 
tlie  sheriff  may  justify  the  breaking  open  the  door,  if  he  be  denied  niaine's  case. 
entrance  by  the  tenant;  for  the  end  of  the  writ  being  to  give  the 
party  full  and  actual  possession,  consequently,  the  sheriff  must 
have  all  power  necessary  for  this  end :  besides,  in  this  case,  the 
law  does  not  look  upon  the  house  as  belonging  to  the  tenant  but 
to  him  who  has  recovered. 

It  hath  been  adjudged,  ihat  the  sheriff  on  Viji.fa.  may  break  Sid.  I86. 
open  the  door  of  a  barn  standing  at  a  distance  from  the  dwelling-  ^^^-  ^^8- 
house,  without  requesting  tlie  owner  to  open  the  door,  in  the  same  j^roL^ne^* 
manner  as  he  may  enter  a  close,  Sfc. 

So,  on  a.fi.fa.,  when  the  sheriff  or  his  officers  are  once  in  the  Brownl.  so. 
house,  they  may  break  open  any  (b)  chamber-door  or  trunks  for  2  Show.  87. 
the  completin<r  the  execution.  P^'  '^^-  ^o"'^- 

'  *'  17.  527. 

{b)  That  this  must  be  after  request  and  refusal.  Palm.  54.  jllnner  doors  may  be  broken 
without  demand  of  admittance,  in  order  to  seize  goods  within  them  under  a  writ  of  execution. 
Lloyd  V.  Sandilands,  8  Taunt.  250.  S.  C.  2  Moo.  207.  Hutchinson  v.  Birch,  4  Taunt.  619.  And 
inner  doors  of  the  defendant's  house  may  clearly  be  broken  under  civil  process  against  him 
if  the  defendant  is  there,  and  come  semblc,  upon  reasonahle  suspicion  that  he  is  there;  and  qu. 
whether  in  such  case  a  demand  of  admittance  is  necessary  ?  Ratcliffe  v.  Burton,  3  Bos.  &  P.  225. 
But  the  sheriff,  under  civil  process,  cannot  justify  breaking  the  inner  doors  of  the  house  of  a 
stranger,  on  mere  suspicion  that  the  defendant  is  there ;  and  this,  apparently,  whether  he  demand 
admission  ornot.  Johnson  v.  Leigh,  6  Taunt.  R.  246. ;  et  vid.  2  Moo.  207.  2  Barn.  &  A.  592.11 

So,   if  the  sheriff's  bailiffs  enter  the  house,  the  door  being  Cro.Jac.  555. 
open,  and  the  owner  locks  them  in,  the  sheriff  may  justify  break-  Roll.Rcp.152. 
ing  open  tiie  door  for  the  enlarging  and  setting  at  liberty  the  IJ^!'"*  ^■^* 
bailiffs  ;  for,  if  in  this  case  he  were  obliged  to  stay  till  he  could  Wiltshire. 
procure  a  homine  replcgiando^  it  might  be  highly  inconvenient : 
also,  it  seems,  that  in  this  case  the  locking  in  the  bailiffs  is  such 
a  disturbance   to  the   execution   that   the  court  will  grant  an 
attachment  for  it. 

So,  if  one  be  arrested,  and  after  escape  into  iiTs  house,  the  RolI.Rep.i38. 
sheriff  may  break  tiie  doors  to  take  him;  as,  where  one  opened  ^"Jj"*,^'** 
his  casement,  and  the  sheriff  took  him  by  the  hand,  S^c,  6  -  o  .  175. 

So,  where  an  affray  is  made  in  an  house  in  the  view  or  hearing  Bro.  False 
of  a  constable,  or  where  those  who  have  made  an  affray  in  his  Imprisonment, 
presence  fly  to  a  house,  and   are  immediately  pursued   by  him,  ^^'•^'"•'^o. 
and  he  is  not  suffered  to  enter  in  order  to  suppress  the  affray,  in 
the  first  case,  or  to  apprehend  the  affrayers  in  the  other,  in  either 
case  he  rnay  break  open  the  doors. 

\\*  JiTiere  and  "jchcti  he  can  execute  the  ffr/V.|| 

|The  authority  of  the  sheriff  is  confined  to  the  county  whereof 
he  is  sheriff.  If  the  sheriff,  therefore,  execute  a  writ  out  of  his 
county,  he  is  a  trespasser;  but,  on  a  writ  of  habeas  corpus^  the 

Vol.  VII.  P  sheriff 


SIO  SHERIFF. 

(a)  2  Roll.Rep.  sheriff  has  }K>wer  to  carry  a  prisoner  in  his  custody  tlirongh  other 

163.    Plowd.  counties  {a\  and  on   fresh  pursuit  the  sheriff  may  in  another 

(6)  Dalt.  25.  county  retake  a  person  who  has  escaped  from  his  custody.  (^) 

(c)  Hammond  Thus,  if  the  sheriffs  o{  Londoiu  on  a  writ  directed  to  them,  make 

V.  Taylor,  an  arrest  in  the  county  of  Middlesex,  or  vice  versa,  the  arrest  is 

40^*"*'  *  ^'  void,  (c)     It  is  not  lawful  for  the  sheriff  to  make  an  arrest  or 

((/)ioEast,578.  execute  a  writ  in  a  court  of  justice  whilst  the  justices  are  sitting, 

1  Camp.  475. ;  or  in  any  of  the  royal  palaces  (r/),  or  the  Tower,  {e)  If  the  sheriff 
xe-rfrirf.TTaHnt.  enter  a  franchise,  the  owner  of  which  has  the  execution  and 
s  1 1 .  (<r)2Chitt.  j.^jturn  of  writs,  and  execute  a  writ  without  a  7io»  omittas  clause 
(g)3Bam.  &  therein,  the  execution  is  good  (g),  although  the  sheriff  may  be 
A.  502.  liable  to  an  action  at  the  suit  of  the  owner  of  the  franchise  for  an 
7  Taunt.  311.  infringement  thereof.  Ui) 

(A)  9  East,330.  ^  ^ 

fnCro  Eliz.  '^^^  sheriff  may  execute  the  writ  at  any  time  after  it  is  delivered 
180.468.  to  him,  and  before  and  on  the  return-day  of  the  writ.  (/)     The 

5  Salk.  51.        sheriff  cannot  execute  process  by  original  between  the  return-day 

2  ??^[i^^"^^^*  ar*d  the  quarto  die  post  (/r),  and  for  so  doing  he  would  be  a  tres- 
Burr*8i2.  passer,  as  the  four  days  between  the  return-day  and  quarto  die 
Ld.  Raym.  post  are  merely  ex  gratia.  (I)  But  where  the  sheriff  held  an 
1449.  inquest  on  the  return-day  of  the  writ,  but  the  jury  did  not  give 
(Ar)  2  RolLAbr.  ^j^gjj.  verdict  for  two  or  three  days  afterwards,  the  writ  was  held 

1  Lev.  143*       ^"  ^^  ^^^^  executed.  {?n)\\ 

(/)  2  Bam.  &  C.  626.    4  Dow.  &  Ry.  160.    (m)  2  Roll.  Abr.  278.  pi.  5.    Ld.  Raym.  1449. 

5.  Wket/ier  he  can  exectUe  his  Writ  on  a  Sunday. 

IJFm/^  vol.4.  This  depends  on  the  statute  29  Car.  2.  c.  7.  §  6.,  by  which  it  is 

p.  186.  tit.        enacted,  "  That  no  person  upon  the  Lord's  day  shall  serve  or 

.ffcre*j/,forthe  «  execute,  or  cause  to  be  served  or  executed,  any  writ,  process, 

th"other°"      "  warrant,  order,  judgment,  or  decree,  (except  in  cases  of  treason, 

sections  of        "  felony,  or  breach  of  the  peace,)  but  that  the  service  of  every 

this  statute.jl     "  such  writ,  process,  warrant,  order,  judgment,  or  decree,  shall  be 

*•  void  to  all  intents  and  purposes  whatsoever;  and  the  person 

*'  or  persons  so  serving  or  executing  the  same  shall  be  as  liable 

"  to  the  suit  of  the  party  grieved,  and  to  answer  damages  to  him 

"  for  doing  thereof,  as  if  he  or  they  had  done  the  same  without 

**  any  writ,  process,  warrant,  order,  judgment,  or  decree.'* 

5  Mod  449.  ^^  ^^  construction  hereof  it  hath  been  holden,  that  a  citation 

Ld.Raym.706.  out  of  the  spiritual  court  may  be  served  on  a  Sundajj,  by  fixing 

Carth.  504.       the  same  to  the  church-door,  and  that  the  general  words  of  this 

S.C.  \\Vide      statute  do  not  extend  to  such  process, 
vol.  4.  p.  186.11  ' 

2  Salk.  626.  ^^  ^^^^  ^^^"  adjudged,  that  a  person  may  be  taken  on  an  escape 
pi.  7.  Parker  warrant  on  a  Sunday,  because  in  nature  of  fresh  pursuh,  which 
V.  Sir  William  may  be  on  a  Sunday,  and  this  only  in  nature  of  it,  though  it  be 
Moor,  6  Mod.  \^y  jj  j^g^  method ;  and  this  is  no  original  process,  but  the  party 

is  in  still  upon  the  old  commitment  continued  down. 
2  Saund.  290.        That  no  indictment  can  be  taken  on  a  Sunday;  and  hence  it 
^1?^h^°^'        '^^^^  h^iiu  holden,  that  in  every  caption  of  an  indictment  taken 
^  '  ^  •       in  a  sheriff's  torn  or  court-leet,  the  day  whereon  it  was  taken 

ought  to  be  set  forth,  that  it  may  appear  not  to  have  been  on  a 

SuJiday, 
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As  this  statute  makes  all  arrests  unlawful,  it  seems  the  better  Hawk.  P.  C. 

opinion,  that  the  killing  an  officer  who  endeavours  to  arrest  a  c.  32.  §  58. 
person  on  a  Simdaij  is  not  murder,  though  it  had  been  otherwise 
had  such  public  officer  been  killed  on  an  ordinary  day. 

That  the  arrest  is  void,  so  that  the  party  may  have  an  action  gaik.  78.  pi.  i. 

of  false  imprisonment.  5  Mod.  91. 

II  And  no  waiver  by  the  party  can  cure  the  irregularity.  Taylor  v. 

Phillips,  5  East,  155. 

And  an  arrest  on  Su7iday  on  a  capias  utlagatum^  or  for  non-  Barnes,  519. 
payment  of  a  jienalty  on  a  conviction,  is  void.  ^  Term R. 265. 

The  sheriff  cannot  retake  a  party  on  Sunday  after  a  voluntary  Barnes,  375. 
escape.  5  Term  R.  25. 

So,  where  A.  was  arrested  at  suit  of  i?.,  and  discharged,  the  Ihid, 

sheriff  not  knowing  that  there  was  also  a  detainer  in  his  office  at 
suit  of  C,  and  on  Sunday  following  he  was  arrested  at  C.'s  suit, 
the  court  held  this  arrest  void.|| 

Also  the  court  will  relieve  on  motion,  and  discharge  from  such  6  Mod.  95. 

arrest  without  puttintr  the  party  to  his  audita  queiela,  [Ao^c,  in  the 

^  ^  f-       J  2  preceding  case, 

the  court  refused  to  relieve  upon  motion ;  and  in  this  case  Holt  said,  it  must  be  by  audita  que- 
reia  ;  the  arrest  on  a  Sunday  being  a  fact  traversable.] 

6.  In  'what  Manner  he  is  to  do  Execution  ;  \\ajid  herein  of  the  several 
Writs  of  Execution^  and  what  may  be  seized  under  each,\( 

[Fieri  facias  and  levari  facias.|| — The  sheriff  in  doingexe-  5  Co.  11. 
cution  must  be  careful  that  he  observes  the  direction  of  the  writ,  Co.  Lit.  290.b. 
which  is  his  authority,  as  in  executing  iiji.fa.  or  levari  fa, ^  by  p,^"^^*  ^^.^* 
the  first  of  which  the  goods  and  chattels  of  the  debtor  only  can  be  pj^ch  101*. 
taken  in  execution ;  and  though  by  the  latter  the  sheriff  may  not  Godb.'  290. 
only  sell  the  goods,  but  also  collect  the  debt  out  of  the  profits  of  Comb.  470. 
the  land,  as  corn  or  grass  growing  thereon,  yet  in  neither  case  ^^^deuu  Exe- 
has  he  authority  to  meddle  with  the  debtor's  lands,  so  as  to  sell  yo\^"^^  3^i.\\ 
or  deliver  such  lands  to  the  creditor  in  satisfaction  of  his  debt. 

And  as  he  has  not  by  these  writs  a  power  to  dispose  of  the  Owen,  70. 
freehold  or  inheritance,  hence  it  hath  been  adjudged,  that  the  ^^^•^^^•^^^• 
sheriff  cannot  deliver  a  furnace  annexed  to  a  freehold  in  execu-  ®^' 

lion ;  for  though  the  writ  gives  the  sheriff  authority  to  levy  the 
debt  upon  the  goods  and  chattels  of  the  debtor,  and  this  is  indeed 
a  chattel,  yet  it  does  not  give  the  sheriff  any  authority  to  break 
or  disunite  any  thing  from  the  freehold,  whicii  he  cannot  do  unless 
particularly  empowered  by  writ. 

But  it  hath  been  held,  that  if  a  soap-boiler  or  other  trader,  Salk.  368. 
being  an  under-tenant,  for  the  convenience  of  his  trade  puts  up  P*^''  ^^,^^^  p*-'* 
vats,  coppers,  tables,  partitions,  and  paves  the  backside,  t^c,  upon  |?Kix"ur^r"* 
^Ji'fo'  against  him,  the  sheriff  may  lake  them  in  execution,  in  annexed  to 
the  like  manner  as  the  lessee  himself  might  have  removed  them  tiic  freehold 
during  the  term.  which  would 

go  to  the  heir 
cannot  be  tcizcd  under  a /./a.  Winn  v.  Ingilby,  5  Bnrn.  &  A.  625.  1  Dow.  &  Ky.  247. 
AtUcr,  fixture*  removable  by  the  tenant  during  the  term.  Salk.  .^68.  Buildings  of  brick  and 
mortar,  erected  by  the  tenant  on  the  land  during  the  term,  for  purposes  of  r.griculturc,  arc  not 
removable  by  tenant,  and  therefore  not  lieizabh'  \\m\vv  a  f.fa.  Elwcs  v.  ^Jawe,  5  Kast,  44. ; 
•od  lee  Scewvd  v.  Lombe,  4  Moo.  2t«  1 .     1  Hrod.  &  B.  506.    If  erected  for  purposes  of  trade 

P  2  they 
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they  are  removable,  and  therefore  scizable,  being  accessjiry  to  a  personal  matter,  Penton  v. 
Robart,  2  East,  87.,  unless,  indeed,  the  tenant  covenant  to  yield  up  all  erections  made  during 
the  term.  Thresher  v.  E.  London  Water-works  Company,  2  Barn.  &  C.  GOS.  4  Dow.  &Ry. 
62.  Naylor  v.  Collin<;e,  1  Taunt.  1 9. — An  ornamental  conservatory  erected  on  a  brick  found- 
ation is  not  removable.  BuckhiiMl  v.  Butterfield,  2  Brod.  &  B.  54.  4  Moo.  440.  —  So  also 
the  machinery  of  a  mill.  Karrant  v.  Thompson,  5  Barn.  &  A.  826.  2  Dow.  &  Ry.  1.  —  So 
ranges,  ovens,  and  pots.  Winn  v.  In^ilby,  5  Barn.  Sc  A,  625.  1  Dow.  $c  Ry.  247. — SechSf 
parts  of  a  machine  usually  valued  between  outgoing  and  incoming  tenants.     Davis  v.  Jones, 

2  Bam.  &  A.  165.  If  tenant  sever  fixtures  which  ho  has  no  right  to  remove,  still  they  can- 
not be  seized.     Farrant  v.  Thompson,  ubi  sup.\\ 

Salk.  368.  Othen^'ise,  where  such  trader  makes  hearths  and  chimney- 

per  Holt.  pieces  to  complete  the  house,  and  not  for  tlie  conveniency  of  his 

trade. 
Dalt.  Sh.  145.        The  sheriff  on  Kfi.fa.  or  lev,  fa.  cannot  sell  an  estate  for  [a) 

3  Co.  13.  jjfg  which  beintr  a  freehold,  can  no  more  be  affected  by  these 
(a)  But  It  IS  .'     .  ^  ^      c  '  u    ',. 

said  that  writs  than  any  estate  ot  inheritance. 

since  the  statute  29Car.  2.  c.3.  an  estate  per  aider  vie  may  be  sold  by  the  sheriff  on  a  Ji.  fa' 
Comb.  391. 

4  Co.  74.  On  these  writs  the  sheriff  may  {b)  dispose  of  leases  for  years, 
Dalt.  Sh.  137.  which  are  but  chattels,  be  they  of  ever  so  long  continuance :  also, 
2  Intt  595.  upo"  »"  ^l^git')  the  sheriff  may  either  extend  a  term  for  years, 
{b)  But,  if  a  that  is,  may  deliver  a  moiety  thereof  to  the  plaintiff  as  part  of 
sheriff  on  a  tlie  lands  and  tenements  of  the  defendant,  or  may  sell  it  abso- 

n.fa.  sells  a      lutcly,  as  part  of  his  personal  estate, 
lease  or  term  j^        i  i 

of  a  house,  he  cannot  turn  the  lessee  out  of  possession,  but  the  vendee  in  such  case  must  bring 
his  ejectment.  2  Show.  R,  85.  pi.  74.  [He  cannot  perhaps  where  there  is  a  tenant  in  posses- 
sion, and  the  execution  is  against  the  landlor  I,  whose  term  is  to  be  sold,  turn  the  tenant  out  of 
possession:  but  the  case  might  be  very  different  where  the  debtor  himself  \i  in  possession.  In 
the  case  in  Shower,  the  proceeding  was  under  the  statute  for  a  forcible  entry,  which  by  no 
means  negatives  the  power  of  the  sheriff  to  put  the  tenant  out  of  possession  peaceably.  Taylor 
V.  Cole,  3  Term  R.  292.]  ||And  in  Rogers  v.  Pitcher,  6  Taunt.  207.  Gibbs  C.  J.  said  there 
was  no  case  in  which  a  party  might  maintain  ejectment  in  which  he  might  not  enter;  and  see 
Turner  v.  Meymott,  1  Bing.  158.     7  Moo.  574.|| 

Cro.  Eliz.  584.  If  the  sheriff,  reciting  that  the  defendant  hath  a  term  for  years, 
4  Co.  74.  sells  it  by  virtue  of  afi.  fa.,  this  sale  is  good;  for  it  cannot  be 

Palmer's  case,    intended  that  the  sheriff  should  certainly  know  the  beginning  and 

end  of  the  term. 
Taylorr.Cole,       [So,  in  pleading  the  taking  of  a  term  under  b.  ^fieri  facias^  it  is 
3'fermR.292.  sufficient  to  state,  that  the  party  was  possessed  of  a  certain  interest 

in  the  residue  of  a  certain  term  of  years.] 
4  Co.  74, a.  But,  if  undertaking  to  recite  it,  he  mistakes,  and  sells  the  said 

term,   it  is  a  void  sale,  unless  there  be  general  words,  all  the 

interest,  Sfc.  of  the  defendant  therein. 
4  Co.  74.  a.  I^"t  a  term  cannot  be  extended  without  shewing  the  certainty 

thereof,  because  after  the  debt  paid  the  party  is  to  have  his  term 

again  if  any  part  thereof  remains. 
(<r)  Dalton,  ||Corn  and  other  crops  growing  or  sown  on  the  ground,  which 

556.  go  to  the  executor,  may  be  sold  under  a  Jieri  facias  (c);  but 

{d)56G.5'  clover,  rye  grass,  or  artificial  grass,  newly  sown  and  growing 
c.  50.  §7.  under  corn,  cannot  be  seized  on  afi.fa,  {d) 

Where  a.  Jieri  facias  was  delivered  to  the  sheriff  against  the 

tenant  of  certain  land,  whereon  certain  crops  were  standing,  and 

before  the  return  of  that  writ  a  writ  of  habere  facias  possessionevi 

of 
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of  the  same  land  was  delivered  to  the  sheriiF,  issued  on  an  eject- 
ment on  a  demise  laid  anterior  to  the  teste  of  the  ^fieri  facias ,-  it 
was  held  that  those   crops  were  not  liable  to  be  taken  on  the 
Jieri  facias,  inasmuch  as  the  tenant  was  a  trespasser  from  the  day 
laid  in  the  declaration  in  ejectment,  {a)     Where  corn  sold  under  (a)  Hodgson 
iiiji,fa,  is  not  ripe,  the  vendee  has  a  reasonable  time  after  it  is  ^'^^^^^jsne, 
ripe  to  cut  it  and  carry  it  away ;  and  whilst  remaining  on  the  land  ^^  ^^^'  ^ 
it  is  not  liable  to  a  distress  for  rent,  for  during  all  that  time  it  is 
considered  in  ciistodia  legis ;  the  goods  in  the  vendee's  possession 
being  protected  in  order  to  render  the  execution  available,  although 
the  sheriff's  duty  ended  on  the  execution  of  the  bill  of  sale,  (b)  (6)  Peacock 

Formerly  the  duty  of  the  sheriff  in  the  sale  and  disposition  of  ^' ^"7'^'  ,. 
•^  .!_  ^  .1  c  J         ^'    •  2  Brod.  &  B. 

corn  or  other  crops,  or  manure,  taken  on  a  farm  under  afcri  ^^^ 

facias  against  a  tenant,  was  the  same  as  in  the  sale  of  any  other  5  Mqo.  79. 
goods  and  chattels  ;  but  now,  where  there  is  any  covenant  or  con- 
tract in  writing  between  landlord  and  tenant,  stipulating  that  such 
crops,  c^r.  shall  be  spent  on  the  farm, — (which  act  does  not  relate  to 
produce  which  the  tenant  may,  consistently  with  his  lease,  re- 
move from  the  farm,) — the  sale  of  such  goods  is  regulated  by  the 
statute  56  Geo.  3.  c.  50.,  the  first  section  of  which  provides,  that  56  G.  3.  c.5o. 
where  there  is  a  covenant  or  contract  in  writing  (and  whereof  the  §  i* 
sheriff  has  notice)  for  spending  agricultural  produce  upon  the 
farm,  the  sheriff  shall  not  remove  the  crops,  ^t.  from  the  farm 
for  the  purpose  of  sale.     The  tenant  is  required  to  give  notice  to 
the  sheriff  of  such   covenants  or  written  agreements,   and    the 
sheriff  is  required  to  give  notice  by  post  to  the  landlord  or  his 
agent  of  his  possession  of  such  agricultural  produce,  and  in  case 
of  the  silence  of  the  landlord  or  agent,  the  sheriff  must  delay  §  o. 
the    sale  till  the  latest  period  he  can  do ;  and  where  there  is  a 
covenant  or  written  contract  between   landlord  and  tenant,  the 
sheriff  is  to  make  an  agreement  with  his  vendee  that  he  is  to 
consume  the  produce,  according  to  the  terms  of  such  covenantor 
written  agreement.     If  there  be  no  such  covenant  or  agreement, 
then  the  vendee  is  to  stipulate  to  spend  the  produce  of  the  farm, 
according  to   the   custom   of  the   country,   and    the   vendee    is  J  3, 4.  g.  lo. 
allowed  the  use  of  the  barns,  «Sr.  on  the  farm  for  that  purpose, 
without  the  sheriff  or  vendee  being  a  trespasser,  nor  are  such   See  also  as  to 
crops   remaining  on  the  premises  liable  to  a  distress  for  rent,   execution  by 
The  sheriff  is  to  allow  the  landlord  to  bring  actions  in  his  nanre  i\t^* j^'j^^o„ 
against  the  vendee  for  breaches  of  the  agreement  in  assigning  the  (C).  vol.  3. 
crops,   <Jr.,  the  landlord   iiulcmnifying  the  sheriff  before  com-  p.  387. 
mencing  his  action.  || 

If  one  be  tenant  for  ^lars  without  impeachment  of  waste,  and   Salk.  368. 
^J^'fo*  come  out  against  him,  the  sheriff  cannot  cut  down  and 
sell  timber;  for  the  tenant  had  only  a  jumrr  so  to  do,  and  no 
interest,  as  he  hath  in  standing  corn,  which  upon  txfi^fa.  against 
him  the  sheriff  may  sell. 

The  sheriff,  in  executing  xaf-fa  or  levari fa,^  must  be  careful  Keilw.  119. 
that  the  absolute  property  of  the  goods  be  in  the  debtor;  and   ^""o-  tit.  Tre»- 
therefore  if  the  sheriff  takes  the  goods  of  a  stranger,  though  the  P?\vhcrc 
plaintiff  assures  him  they  are  die  defendant's,  he  is  a  (r)  trespasser,  the  goods  of  a 
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woman  were''    for  he  is  obliged  at  his  peril  to  take  notice  whose  the  goods  are, 

seized  under     and  for  that  purpose  may  impanel  a  jury  to  enquire  in  whom  the 

an  execution     property  of  the  goods  is  vested.  Id)     And  this  it  is  le)  said  shall 

against  a  man    ''^i--"^-  n  ^ 

with  whom  she  excuse  him  m  an  action  ot  trespass. 

lived  as  her  husband,  the  marriage  turning  out  to  be  void,  it  wa&  held  the  woman  might  recover 
the  value  of  the  goods  in  trover  against  the  sheriff.  Glasspoole  v.  Young,  9  Barn.  &  C.  696.; 
and  see  2  Stark  Ca.  396.||  [(rf)  This  inquisition,  it  seems,  the  courts  cannot  set  aside.  Ro- 
berts V.  Thomas,  6  Term  R.  88.]    (e)  Dalt.  Sh.  14C. 

Glossop  v.  II  But  it  is  now  settled  that  such  an  inquisition,  finding  the 

Pole,  3  Maul,    property  in  a  third  person,  is  not  admissible  evidence  for  the 
sheriff  in  an  action  against  him  for  returning  ?iidla  bona  to  a  Ji, 
Id.m,  fa,;   though  it  might  perhaps  be  evidence,  if  the  question  were, 

whether  the  sheriff  had  acted  maliciously. 
y,      „  And  the  proper  course  is  for  the  sheriff,  in  such  cases,  to 

1  Taunt.^120.  ^PP^y  to  ^^  court:  for  wherever  the  property  in  goods  seized  is 
iChitt.R.294.  disputed,  the  court  will,  on  suggestion  of  a  reasonable  doubt, 
643.  2  Black,  enlarge  the  time  for  the  sheriff  to  make  his  return  until  the  right 
R.  1064.  i^g  tried,  or  until  one  of  the  })arties  has  given  a  sufficient  indem- 

7  Moo.  .•36*8.     ^^ty  to  the  sheriff  or  to  his  officer. 
7  Term  R.  174.    4  Taunt.  585.     1  Moo.  43.     7  Taunt.  294. 

Ih'xd. ;  and  see  It  is,  however,  quite  discretionary  in  the  courts  to  interpose  or 
^h^^^ff"  Ti  "°^'  ^"^^  ^X^oi\  what  terms  they  will  protect  the  sheriff;  and  if 
&  6.  '       the  law  is  clear  as  to  the  property,  they  will  not  interfere.  || 

Bro.  Pledges,  The  sheriff  cannot  take  in  execution  goods  pawned  or  gaged 
28.  Cro.  Car.  for  debt,  nor  goods  demised  or  letten  for  years  (a),  nor  goods 
149.  ^^l.Abr.  distrained  (Z>),  nor  goods  before  seised  upon  an  execution. 

Peachey,  Hil.  23  G.  3.  4  Terra  R.  640.]  11(a)  Subject,  however,  to  the  rights  of  the  pawnee 
or  lessee,  the  sheriff  may  sell  the  goods  so  pawned  or  leased.  Tidd's  Prac.  1042.  (sth  ed.) 
Such  goods  cannot,  however,  be  seized,  for  the  pawnor  or  lessor  has  no  present  right  of  pos- 
session. 8  East,  476.;  aUter^  if  the  lease  of  the  goods  be  void.  15  East,  607.  If  fixtures  or 
trees  demised  with  land  are  severed  by  the  tenant,  they  immediately  vest  in  the  lessor,  and 
are  liable  to  be  taken  on  an  execution  against  lessor.    See  5  Barn.  &  A.  826.|[  {b)  Show.  Rep. 

174.     [4  Term  R.  640.] Unless  such  first  execution  were  by  fraud.     7  Mod.  37.  [or  the 

goods  were  not  legally  seized.    4  Term  R.  651.] 

Farrv.  New-  || On  a^(?r/yac/«5  against  an  executor  for  his  own  debt,  the 
man,  4  Terra  goods  of  the  testator  in  the  hands  of  the  defendant  cannot  be 
"•  ^2^-  taken  in  execution;   but  if  an  executrix  use  the  goods  of  her 

Quick  V.  testator  as  her  own,  and  afterwartls  marry,  and  then  treat  them 

Staines,  1  Bos.  as  the  goods  of  her  husband,  she  shall  not  be  allowed  to  object 
&  Pull.  293.      ^Q  their  being  taken  in  execution  for  her  husband's  debt.|| 

Upon  a  levari  fa,  to  levy  the  yearly  value  of  5ol.  found  by  in- 
5  Mod.  112.  quisition  on  an(c)  outlawry  upon  a  judgment  in  debt,  the  beasts 
Carth.*44i.  of  a  stranger  levaiit  and  couchant  on  the  land  may  be  taken,  for 
Skin.  617.  they  are  the  issues  of  the  land;  and  were  it  otherwise,  it  would 
pi.  13.  \^Q  ju  |.j|g  power  of  the  party  by  agisting  his  lands  to  defeat  the 

Ld  Ravm         ^"^8  ^^  the  benefit  of  the  outlawry. 

305. 469.  Briton  v.  Cole,  (r)  But  where,  on  ^fi.fa.  out  of  the  Exchequer  for  the  Queen's  debt, 
the  sheriff  took  the  beasts  of./.  S.  being  levant  and  couciiant  on  the  land  of  the  debtor,  and  sold 
them,  this  in  an  action  of  trespass  was  held  not  to  be  lawful ;  but  it  was  held  that  they  might 
have  been  distrained  for  the  queen's  debt.    Cro.  Eliz.  431.   Rol.  Abr.  159. ;  et  vide  Hard.  101. 

Salk.392.pl.i.       If  there  are  two  coparceners  of  goods,  and  a  judgment  is  given 

Show.  173.  against  one  of  them,  the  sheriff  upon  a  yf.  fa,  upon  this  iudement 
Comb.  217.         °    ,       .         11    1  ^1    •  '.    .     *^   •^         1-     1    1     r   °r  1 

Heydon  v.        Y[\\xsi  seize  all,  because  their  moieties  are  undivided ;  for  it  he 

seizes 
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seizes  but  a  moiety,  and  sells  that,  the  other  coparcener  will  have  Heydon. 
a  right  to  a  moiety  of  that  moiety;  but  he  must  seize  the  whole,   ll^Morley  v. 
and  sell  a  moiety  thereof  undivided ;  so  that  the  vendee  will  be  '^^Jl**"^^i'"»  „ 

•^  .  ,     ..1  ^l  ^  5  "OS.  &  Pull. 

tenant  m  common  with  the  other  partner.  254.    This 

rule  applies  as  well  where  the  shares  are  unequal  as  where  they  are  equal. || 

II  But  where  the  goods  of  two  partners  are  taken  in  execution 
against  one  of  two  partners,  on  a  subsequent  execution  against 
the  other  partner,  the  sheriff  must  hold  the  goods  as  seized,  one 
moiety  for  the  execution  against  one  partner,  the  other  moiety 
for  the  execution  against  the  other;  for  if  to  the  writ  against  the 
second  partner  he  return  imlla  bona^  it  is  a  false  return.  («)     In  (a)  Buckhirst 
one  case,  where  the  sheriff  had  sold  the  whole  of  the  partnership  v.  Clinkard, 
property  on  an  execution  against  one  partner,  the  Court  of  King*s  ^  ^"ow.  174. 
Bench  granted  a  rule  for  the  master  to  take  an  account  of  the 
partnership  property  belonging  to  the  other  partner,  and  that 
the  sheriff  should  pay  over  to  the  assignees  of  such  partner  the 
sum  found  due  to  them,  (b)     But  where  the  sheriff  seized,  upon  (6)  Eddie  v. 
aji.fa.  against  one  of  several  partners,  his  undivided  share  of  Davidson, 
the  partnership  effects,  the  Court  of  Common  Pleas  refused  to     °"^* 
refer  it  to  the  master  to  enquire  what  share  the  defendant  had  in  /  ^  p. 
the  partnership  effects  seized,  (c)     And  the  court,  under  similar  y.  Koo^ps™^'^ 
circumstances,  on  application  by  the  partnership  creditors,  re-  3  Bos.  &'Pull. 
fused  to  enlarge  the  time  for  the  sheriff  to  return  the  writ,  until  288.    {d)  Par- 

an  account  mijjht  be  taken  of  the  several  claims  upon  the  pro-      o^'^'^i?*^?! 

^     /  7MI  r  I  3  Bos.  &  Pull. 

Perty.(t/)||  288. 

A  person  had  an  annuity  for  twenty-one  years,  granted  by  q^^  ^^^  ^g 

Queen  Elizabeth^  payable  by  her  receiver  of  her  court  of  wards,  Yorkv.Twine. 

which  upon  aji.fa.  upon  a  judgment  against  the  grantee  was  jjln  Doct.  & 

extended  and  sold ;  and  it  was  resolved  the  extent  and  sale  was  ^'"'  '•  ^^'  . 

good ;  for  being  an  annuity  certain  for  years  certain,  and  payable  j^  \^^^  ^^  '^^^_ 

by  the  receiver,  it  is  in  nature  of  a  rent-charge  for  twenty-one  nuity  cannot 

years,  and  is  grantable  over  and  vendible,  and  not  like  an  an-  be  taken  in 

nuity  which  charf^eth  the  person  only.  execution,  be- 

''  o  I  J  cause  nothing 

can  be  so  taken  that  cannot  be  granted  or  assigned .Jj 

On  a  writ  of  ^.  fa,  the  whole  personal  estate  is  liable  to  2  Co.  12. 
execution,    except   wearing   a|)parel ;    and   it   hath  been  held,  (rf)  Comb.  356. 
that  [d)  if  the  party  hatli  two  gowns  the  sheriff  may  sell  one  of  ^^^''       ^' 
them. 

Upon  a  writ  o^Ji,fa,  the  sheriff'  cannot  [c]  deliver  the  goods  Cro.  Eliz.  J04. 
of  the  defendant  to  the  plaintiff  in  satisfaction  of  his  debt,  but  Thomson  v. 
tlie  goods  are  to  be  sold,  and  the  money  in  strictness  is  to  be  Clerk,  adjudg- 
te)  brought  into  court.  s'r-wS 

a  sheriff  after  vifi.fa.  delivered  to  him  pays  the  plaintiff  out  of  hii  own  money,  it  is  made  a 
question  by  Ilobart^  whether  the  sheriff'  may  levy  the  money  on  the  defendant.     Hob.  207. 

ie)  Though  they  cannot  be  delivered  to  the  plaintiff,  they  may  be  sold  to  him.  Comb.  452. 
1 1  Bof.  &  Pull.  360. II     Admitted  to  be  the  practice  to  make  a  bill  of  sale  oi  the  goods  to  the 

plaintiC     Carth.  419. But  the  sheriflf*  though  he  nays  the  plaintiff  out  of  his  own  proper 

money,  yet  he  cannot  keep  the  good^t  to  his  own  use,  for  the  authority  by  which  he  acted  was 
to  »ell  the  goods.  Noy,  107.  Lutw.  585).  (^0  For  it  is  not  of  record  without.  Godb.  147. 
— —  But  the  law  seems  otherwiuc ;  for  though  the  writ  be  ita  quod  habeas,  i^c-  yet  the 
thcriff  may  return  that  he  hath  paid  the  money  to  the  plaintiff.  2  Show.  Rep.  87.  pi.  78. 
3  Lev.  204. 

P*  llln 
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(a)  Ruston  V.  ||In  order  to  compel  the  sale  of  goods,  where  the  same  sheriff 
?R  ^^^\  \  contuiues  in  office,  it  is  usual  to  issue  a  writ  of  ve?iditiofu  cxpo7ias. 
204^'^'ci  utter-  -^'^^^  ^^'^''^  should  be  sued  out  without  delay  ;  for  if,  after  the  sheriff 
buck  V.Jones,  makes  his  return  to  a /./a.,  the  plaintiff  lies  by  without  pro- 
15  East,  78.  ceedinnr  against  the  sheriff,  and  the  goods  should  in  the  mean 
^rV  *V^^  ^^^  ^^"^^  ^^  taken  on  an  extent,  or  the  defendant  become  bankrupt, 
was  prior  tT^  ""^^  ^^^^  sheriff  deliver  them  to  assignees,  the  court  will  quash  a 
the  seizure  on  writ  o^  distringas  obtained  against  the  slieriff  {a)  After  the  de- 
ihQjicri facias y  livery  of  the  vcjiditioni  ci'poiias  to  the  sheriff,  it  is  his  duty  to 
the  sheriff  is  ggji  ^}^g  goods  at  all  events,  for  the  best  price  that  can  be  got  for 
by^hU^return  them.  ((^)  But  the  Court  of  Common  Pleas  refused  in  one  case 
of  goods  in  to  grant  an  attachment  against  the  sheriff,  for  returning  to  a  ven- 
hands  for  want  ditiojii  cxpojias,  that  the  goods  remained  in  the  hands  for  want 
of  buyers.  of  buyers,  (c)  The  proper  mode  of  proceeding,  if  the  sheriff  do 
Walford  "^^  ^^^^  ^^^  ^^'  before  the  return  of  the  venditioni  exponas^  is  to 

G  Maul.  &  S.    sue  out  a  distringas  against  him,  directed  to  the  coroner;  and  if 
42.   (/))  See      he  do  not  sell  the  goods,  and  pay  over  the  money  before  the 
3  Camp.  ,524.    I'eturn  of  that  writ,  he  shall  forfeit  issues  to  the  amount  of  the 
(OLeade/*v.     ^lebt.  (r/) 
Davis,  1  Bos.  &  Pull.  559.    (rf)  Clerk  v.  Withers,  6  Mod.  300. 

{e)  See  the  If  the  sheriff  return  that  he  has  seized  goods  on  Q.Ji.fa.^  which 

form  of  the  remain  unsold  for  want  of  buyers,  and  go  out  of  office,  the 
wnt,  2  Saund.  plaintiff  may  sue   out  a  distringas  nnper  vicccomiteni,  by  which 

*  ^'  '  writ  the  new  sherifl'  is  commanded  to  distrain  the  old  sheriff  to 
sell  the  goods,  and  have  the  money  in  court  at  the  return,  [e) 

sVk  -  ^^^*  '^^^  sheriff's  authority  to  sell  the  goods,  we  have  seen,  is  not 

Ld.  Ray.  1074.  derived  from  the  distiingas,  for  the  sheriff  who  has  seized  goods 

{h)  Kuston  V.     may  sell  them  after  he  is  out  of  office,  but  this  writ  is  compulsory 

Hatfield,  upon  him.  (o-)     If  there  has  been  laches  on  the  part  of  the  plain- 

o^4^^(\ct\    ^*^'  ^^  collusion  between  him  and  the  officer,  the  court  will  not 

terbuck  V.  "  "  gJ*^»t  the  dist}i?igas.  (//)     And  if  a  commission  of  bankrupt  issue 

Jones,  isEast,  against  the  defendant  on  an  act  of  bankruptcy  committed  before 

78.  Bridges      the  seizure  of  his  goods  under  aji.ja.,  the  court  will  not  grant  a 

fi  vr    1^°<^^S     6//5^r//io-r/5  after  a  return  of  goods  in  hands  unsold,  for  in  such 

42.    (tc)  Phi-    c^s®  the  sheriff  is  not  concluded  by  his  retin*n  as  to  the  property 

lips  V.  Mor-      in  the  goods  being  in  the  defendant.  (/)    Where  on  the  distri?fgas 

gan,  4  Barn,      the  new  sheriff  returned  that  he  had  distrained  issues  to  the  value 

^  ^*  ^^?ir'  of*  405.,  and  in  consequence  of  the  delay  further  costs  had  been 
and  see  Wat-    .  ,      ,  ^  .  *  i  .i      •  f    ^i.  n  ,^^i 

sononSheriffs   incurred,  the  court  increased  the  issues  to  the  amount  or  100/.  to 

p.  190.  *  meet  the  costs  incurred.  {k)\\ 

Salk.  .320.  II  Priority  of  several  executions.|| —  If  two  writs  of^./a, 

||Hutchinson  bear  teste  the  same  day,  the  sheriff  at  common  law,  and  now 
V.  Johnson,  since  the  statute  (/)  i'9  Car.  c.  3.,  is  bound  to  execute  that  which 
Sawlev  Payn-  ^""'^^  ^^^^^  delivered  to  him;  || unless  the  first  writ  was  fraudulent, 
ter,  1  Dow.  &  and  then  he  should  execute  the  other.  And  if  the  sheriff,  after 
Ry.  307  II  making  a  seizure,  does  not  keep  possession,  but  leaves  the  de- 

(/)  By  which  fendant  in  possession  of  the  goods,  this  is  strong  evidence  to  shew 
that  ITn./d.    ^^^''^^  ^^*^  ^"'^^  execution  was  fraudulent.  {m)\\ 

or  other  writ  of  execution  shall  bind  the  property  of  the  goods,  but  from  the  time  such  writ 
shall  be  delivered  to  the  sheriffi  under  sheriff,  or  coroner,  to  be  executed ;  and  for  the  mani- 
feitation  of  the  time,  the  sheriffs,  &c.  their  deputies  and  agents,  upon  the  back  of  the  said  writ 

shall 
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shall  indorse  the  day  and  year  when  received. This  must  be  intended  as  to  strangers  who 

might  have  a  title  to  the  goods  between  the  teste  of  the  writ  and  delivery  thereof  to  the 
sheriff)  but  as  to  the  party  himself,  his  executors  and  administrators,  the  goods  since  the  stat- 
ute, as  before,  are  bound  trom  the  teste  2  Vent.  218.  Comb.  35.  2  Show.  485.  6  Mod. 
225.  Il(wi)  Bailey  v.  Windham,  1  Wils.  44.  Kempson  v.  Macaulay,  Peake's  Ca.  QQ.\  and  see 
1  Maul.  &  S.  711.    Holt,  Ca.  335.     1  Bing.  7l.|| 

Where  since  the  statute  A.  delivered  a^.  fa.  to  the  sheriff  at  Salk.  320. 

nine  in  the  morning,  and  after  at  ten  the  same  day  B,  delivered  ll^*  ^'    ^^• 

another,  desiring  him  forthwith  to  execute  it,   which  he  did,  and  Garth!  419. 

sold  the  goods,  and  after  executed  A^sfi.fa,  on  the  same  goods,  Smalcom  v. 

it  was  held  the  first  execution  was  good,  and  A.  had  remedy  Buckingham. 

only  by  action  ajjainst  the  sheriff.  |  ^^'^^\ 

JJ^  S.  C.     Comb. 

428.   S.  C.  and  Holt   inclined   there  should  be  no  fraction  of  a  day,   and  that  the  sheriff 

had  his   election,   Carth.  419.    S.  C.   the  last   bearing  teste  first:  and   per  Holt^  where  a 

fi.fa.  is  delivered  the  sheriff  to-day  and  another  to-morrow,  and  he  executes  the  last  first  by 

making  sale  of  the  goods,  such  sale  will  stand  good,  and  he  who  delivered  the  first  writ  hatn 

remedy  only  by  action  against  the  sheriff,  —  But,  if  two  writs  are  deliverid  the  sheriff  the  same 

day,  he  ought  to  give  preference  to  that  which  was  first  delivered ;  bit,  if  he  executes  the 

last  first,  the  execution  cannot  be  defeated  by  a  subsequent  execution  of  the  first,  but  the  party 

concerned  in  the  first  is  put  to  his  action  against  the  sheriff;  |jand  see  1  Terra  U.  751.  note. 

Payne  v.  Drewe,  4  East,  523.|| 

But  if  v4.,  when  he  delivered  his  writ,  had  ordered  the  sheriff  Salk.  320. 
to  stay  execution  till  the  next  day,  he  could  have  had  no  action  pj-  4.  Ld. 
against  the  sheriff  Hay m.  251. 

II  But   if  the    sheriff  merely  seize,  but   has  not   sold   under  Jones  v. 
the  writ  last  delivered,  the  sheriff  may  apply  that  levy  to  the  ^^rnt^s 
first  writ,  though  no  warrant  had  issued  thereon.  2  Marsh  375. 

Hutchinson  v.  Johnson,  ubi  sup. 

Therefore,  where  two  writs  o^Jieri  facias  were  in  the  sherifFs  Saunders  v. 
hands  at  the  same  time,  against  the  same  defendant,  at  suit  of  dif-  ^"^^es, 
ferent  plaintiffs,  upon  the  writ  first  delivered  the  officer  entered;    95   Th^  court 
and  whilst  in  possession,  the  officer  under  the  second  writ  en-  would  have 
tered,  and  remained  in  possession  till  the  goods  were  sold,  which  allowed  the 
were  not  enough  to  satisfy  the  first  writ :   before  the  sale  the  ^j^^riff  to  pay 
defendant  gave  notice  to  the  sheriff'  that  he  would  move  to  set  court°o?to^° 
aside  the  first,/.  /«.,  and  the  judgment  whereon  it  was  founded ;  retain  it  till 
and  upon  that  writ  being  set  aside,  the  sheriff  paid  the  money  indemnified,  if 
over  to  the  defendant  according  to  the  rule  :  it  was  held  that,  on  j?^  had  applied 
the  first  writ   being  set  aside,    the  proceeds  of  the  sale  were    ^J^^  ^  P"*^" 
liable  to  satisfy  the  second  writ,  and  that  under  those  circum- 
stances a  return  of  mdla  bona  to  the  second  writ  was  a  false 
return. 

As  the  king  is  not  named  in  the  statute  of  frauds,  an  extent  (^a)  Swain  v. 
binds  the  goods  from  the  teste  of  that  writ ;  and  if  the  extent  be  Morland, 
tested  before,  or  on  the  day  of  delivery  to  the  sheriff  of  a  writ  1  Brod.&B. 
of ^fieri  facias^  the  extent  shall  have  priority  over  the  subject's  g'u'Moo/ 
execution,  although  it  be  not  delivered  to  the  sheriff  until  after  740. 
the  frri  facias,  provided   it  be  delivered  before  the  goods  are  (A)  Rex  v. 
actually  sold  under  the  /leri  facias  :  if  the  coods  arc  sold  under  Wells  and  Al- 
.u      ic    >      •     •         1  •         /.       1         1  1      .L  ^      •        1     null,  ir»  hast, 

the  ^,Ja,  It  IS  otherwise,  for   by  the  sale  the  property  is  al-  gjs?   Rex  v. 

tered.  (a)  And  the  Court  of  Exchequer  (b)  decided  in  one  case  SI oper,6  Price, 
contrary  to  the  decisions  of  the  King's  Bench  (c)  and  Conmion  11 4.  144, 

Pleas, 
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8  Price,  295.;  Pleas  (</),  that  if  a  fieri  facias  be  delivered  to  the  sheriff,  and 
see  also  after  a  seizure  of  goods,  but  before  sale,  an  extent  be  delivered 
iS;iund.2i9  f.  to  tlie  sheriff,  tested  after  the  delivery  of  the/ir/  facias,  the  ex- 
see  as  to  "he  ^^^^  s\m\{  be  preferred;  and,  in  the  King's  Bench,  process  sued 
crown's  pri-  out  by  the  crown  against  a  defendant  to  recover  penalties,  upon 
ority  under  the  which  judgment  for  the  crown  is  afterwards  obtained,  entitles  the 
Stat.  .33  H.  8.  king's  execution  to  priority  within  the  stat.  33  H.  8.  c.  39.  §  74.., 
^  East  358  before  the  execution  of  a  subject  issued  on  a  judgment  recovered 
(c)  Rorke  v.  against  the  same  defendant  prior  to  the  king's  judgment,  but  sub- 
Dajrell,  sequent  to  the  commencement  of  the  king's  process,  the  king's 
^//  it"*  ^*^°^*  wr^t  having  been  delivered  to  the  sheriff  before  the  actual  sale  of 
Sumn^r^'"  ^  '^^^  defendant's  goods  under  the  plaintiffs  execution,  [e) 
2  Black.  R.  1251.    {e)  Butler  v.  Butler,  1  East,  338.  8  Price,  384. 

(a)  Sraalcomb        As  the  sheriff  cannot  take  tlie  goods  of  a  stranger,  if  the  de- 

V.  Cross,  Ld.  fendant  becomes  bankrupt  before  the  seizure,  the  goods  of  the 

PhHlhJs  V.  bankrupt  cannot  be  taken  on  ixf,  fa.  against  him,  for  by  the 

Thomson,  bankruptcy  the  property  in  them  vests  in  the  assignees,  [a)    And 

sLev.  69. 191.  where  the  sheriff  having  seized  the  goods  of  the  defendant,  on  a 

(6)  Steady,  fi.  fa.  delivered  to  him  before  the  defendant's  bankruptcy,  after- 

8  Taun't.  527.  ^'^''^s  sells  goods   enough  to  satisfy  that  execution,   and  also 

(c)  Thomas  v.  another  writ  delivered  to  him  after  the  bankruptcy  of  the  defend- 

Desanges,  ant,  the  sheriff  is  liable  to  the  assignees  in  an  action  of  trover  for 

c  fi^'^K''  ^    /  ^1^^  amount  of  the  goods  sold  to  satisfy  the  second  writ,  (b)    But 

Dobree  ^^  ^^^  seizure  of  the  goods  and  the  act  of  bankruptcy  happen  on 

8  Ves.  82.  the  same  day,  it  is  open  to  enquire  at  what  time  of  day  the  goods 

Saddler  v.  were  seized,  for  if  the  goods  were  seized  at  an  earlier  time  of 

I-«igh,4  Camp,  day  than  the  act  of  bankruptcy,  the  execution  is  good,  (c)  And 

(rf)6G.  4.  ^^  ^1^^  seizure  were  made  two  months  before  the  issuing  of  the 

0.16.  J  81.  commission  it  is  valid,  though  the  act  of  bankruptcy  was  before 

(<r)  Cooper  v.  the  seizure,  {d)     But  if  the  sheriff  seize  and  sell  the  goods  before 

R  6  5'^'s  r  ^^  ^^^^  notice  of  the  act  of  bankruptcy,  he  is  excused,  {e)  And  if 

Burr.  20.  ^®  ^^11  them  after  notice,  but  before  a  commission  sued  out,  al- 

{g)  Id.  ibid.  though  he   may  be  sued  in  trover  {g),  or  for  money  had   and 

and  it  lies  on  received,  yet  he  is  not  liable  in  trespass,  for  an  officer  shall  never 

the  s"^"fi  jo  be  a  trespasser  by  relation,  (/z)   If  the  writ  be  executed  on  goods 

paid  over  the  which  the  bankrupt  has  acquired  since  the  bankruptcy,  the  exe- 

money  to  the  cution  will  be  good,   if  the   bankrupt's   certificate  be  not  then 

execution  ere-  signed  and  allowed.  (/)     Yet  if  the  certificate  be  allowed  at  any 

ditor  before  ^^^^  before  the  ":oods  are  sold,  the  court  will  order  them  to  be 
notice  of  an  ,  *?/,>„ 

act  of  bank-  restored  on  motion.  (/')|| 

ruptcy.  Lee  v.  Lopez,  15  East,  230.  (A)  Smith  v.  Miller,  1  Term  R.  475.  (i)  1  Term 
R.  361.  Tidd's  Prac.  1049.  (8th  ed.)  (A)  Lister  v.  Mundell,  1  Bos.'&Pul.  427.;  and  see 
2  Brod.  &  B.  8.  4  Moo.  350. 

(/)  It  cannot  l|  ELEGIT.  ||  —  Upon  an  elegit  the  sheriff  is  to  impannel  a  jury, 

be  done  by  who  are  (/)  to  make  enquiry  of  all  the  goods  and  chattels  of  the 
the  sheriff        debtor,  and  to  appraise  the  same,  and  also  to  enciuire  as  to  his 

without  an  i       i  i  '  ^  i  i    •         ...  i        i       -nr.  • 

inquest,  for  the  lands  and  tenements ;  and  upon  such  inquisition  the  sherin  is  to 

tvords  of  the     deliver  all  the  goods  and  chattels  (except  beasts  of  the  plough), 

statute  are,       and  a  moiety  of  the  lands,  to  the  i)arty,  and  return  his  writ,  in 

jjerrahonabde   Q^der  to  record  his  inquisition  in  that  court  out  of  which  the 

prctium  et  ex-       j      -.   •  i 

ientum,  which     ^^^g^^  ISSUed. 

must  be  found  such  by  the  oaths  of  twelve  men.  2  Inst.  506,   Co  Lit.  589.  Dyer,  100.  5  Co.  74. 

And 
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And  although  the  creditor  takes  out  an  elegit^  yet,   if  it  ap-  2  Inst.  395. 
pears  to  the  sheriff  that  there  are  goods  and  chattels  sufficient  of  "7^^^^^^^^^^ 
the  debtor's  to  satisfy  the  debt,  he  ought  not  to  extend  the  lands.  upo?goods 
only  is  not  a/,  fa. ;  for  a  fi.  fa.  is  executed  by  sale  by  the  sheriflT,  but  the  elegit  by  the  ap- 
praisement of  the  goods  by  the  jury,  and  delivery  to  the  party.     Sid.  184.     Lev.  92.    Keb.  105. 
IJAs  to  execution  by  elegity  see  further  tit.  Execiitiouy  (C)  2.  vol.5,  p.  578.;  and  see  Watson 
on  Sheriffs,  ch.  11. || 

When  tlie  jury  have  found  the  seisin  and  value  of  the  land,   Cro.  Car.  319. 
the  sheriff,   and  not  the  jury,   is  to  set  out  and  deliver  a  moiety  ^^^  ^/^"-^^the 
thereof  to  the  plaintiff  [a)  by  metes  and  bounds.  sheriff^deliver- 

etli  a  moiety  of  an  house  without  metes  and  bounds,  such  return  is  ill,  and  shall  be  quashed  for 
uncertainty!  Carth.  453.  per  Holt.  [jAnd  the  objection  may  be  taken  at  nisi  prius  to  an 
ejectment  brought  upon  the  elegit.   Fenny  v.  Durrant,  1  Barn.  &  A.  40.1| 

If  the  sheriff  on  an  inquisition  upon  an  elegit  returns  the  de-  Lev.  160.  Sid. 
fendant  to  Iiave  twenty  acres  in  Dale,  and  twenty  acres  in  Sale,  239.  (6)  Ex- 
and  delivers  the  twenty  acres  in  Sale  for  the  moiety  of  the  whole,  ^^"^  ."j^ 
all  is  void,  for  he  ought  to  deliver  a  moiety  of  the  twenty  acres  omissjo,!  ^f 
in  each  vill ;  and  this  may  be  avoided  in  evidence  in  ejectment  lands  liable. 
brourrht  for  the  lands,  (b)  I6&17  Car. 2. 

The  sheriff  on  an  elegit  may  extend  a  (c)  rent-charge ;  for  the  -^^^^  ^g 
word  land,  which  is  made  subject  to  the  execution,  includes  all  pi^  104. 
hereditaments  extendible  :  and  in  this  case  the  party  may  distrain  (c)  But  not  a 
and  avow  for  the  rent  though  the  tenant  never  attorned  ;  for  the  ""^"^-s^,^]^- 
law,  creating  his  estate,  gives  him  all  means  necessary  for  the  en-     ^°'  ^^J^.'^^^' 
joyment  of  it.  the  office  of 

filazer  be  extended,  for  a  man  shall  not  have  execution  of  that  which  he  cannot  assign,  though 
he  may  of  this  have  an  assise,  ut  de  Ubero  tenemento.     Dyer,  7.  pi.  10. 

II Before  the  29  Car.  2.  c.  3.  lands  held  in  trust  for  the  defend-   29  Car.  2. 
ant  could  not  be  extended  on  an  elegit  issued  on  a  judgment,  sta-   c.s.  §  10.  Doe 
lute,  or  recognizance  of  cestui  que  trust;  but  by  sect.  10.  of  that   ^rP'^^^'J^'^* 
act,  every  sheriff,  Sfc.  to  whom  any  writ  or  precept  is  directed   g^^'     'y^     ^ 
uponanyjudgnient,  statute,  or  recognizance,  is  to  deliver  execution  Ballett, 
of  all  such  lands,  Sfc.  as  any  other  person  shall  be  seised  or  possess-   2  Vem.  248. 
etl  of  in  trust  for  him  against  whom  execution  is  sued.     This  act  f^^  j^l^r^*  •  ^ 
only  extends  to  trusts  for  the  defendant  solely,  and  not  trusts  for  431  'g  East 
him  jointly  with  another  person  ;  and  the  statute  applies  only  to  457. 
trusts  of  lands  in  fee  not  of  terms,  and  does  not  extend  to  an 
equity  of  redemption.  || 

Lands  in  (c)  ancient  demesne  upon  an  elegit  may  by  the  sheriff  ,  ^  ^^^  ^^^ 
be  delivered  in  execution,  because  the  title  of  the  lands  is  not   4  in^t,  070. 
directly  put  in  plea  in  the  king's  court;   (^/)  but  the  statute  of  2  Inst.  397. 
Westm.  2.  (13  Ed.  1.  st.  1.)  which  gives  the  elegit,  extends  not   Moor,  211. 
to  copyhold  lands,  for  then  the  lord  would  have  a  tenant  brought  j^^owlil.  234. 
in  upon  him  without  his  admittance  or  consent.  (rf)  3C0.  9. 

Co.  Cop.  149.     Salk.  368.    iJMorris  v.  Jones,  2  Barn.  &  C.  242.    S.  C.  3  Dow.  &  Ry.  603.lf 

yriABERE  FACIAS  PossE.ssioNEM.||  —  Upon  the  writs  o^ habere  pait.  Sh.  254. 
facias  seisinam  and  possessionem,  the  seisin  or  possession  is  usually  Bro.  Seisin, 
performed  by  the  sheriff,  by  delivering  the  party  who  recovers  J".*'*"'^* 
a  twig,  bough,  clod,  ^c,  of  the  land ;  or,  if  it  be  of  an  house,  by  l^^^^f^ias 
the  delivery  of  the  ring  of  the  door,  Sfc,  poucnionem, 

sec  tit.  Execution,  (C)  5.  vol.  3.  392.1| 

But 
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Co.  Lit.  34. b.        But,  though  this  ceremony  be  used,   yet  it  is  held,  that  in  (a) 

(a)  Upon  a       all  cases  wiiere  the  writ  demands  land,  rent,  or  other  thing  in 

recovery  of  a  certain,  the  demandant  after  iudcment  may  enter  or  distrain 
reversion  i     »  o      ~  j 

common  *  before  any  seisin  delivered  him  by  the  sheriff*. 

&c.  that  lie  in  grant,  the  recoveror  is  not  in  possession  until  cxl cation,  entry,  or  claim.  Co. 
94.  b.     97.  b.  106.  b.    Moor,  141.    Keilw.  108. 

Co.  Lit.  .34.  b.  But  in  {h)  dower,  where  the  writ  demands  nothing  in  certain, 

(6)  In  dower  ^j^^  demandant  after  judgment  cannot  enter  or  distrain   till   exe- 

dctertia  parte  ^'"tion  sued,  upon  which   the  sheriff  delivers  the  third  part  in 

rcctorus  de  Certain.     So,  where  the  wife  of  one  tenant  in  common  demands 

D.,  and  upon  the  third  part  of  a  moiet)',  she  cannot  after  judgment  enter  till 

that  the  grand  (j^^  sheriff*  hath  delivered  her  the  third  part,  though  it  is  thereby 
cape  usued,  ,         ,  .  ,         .         »        '  ^^  "^ 

Capcinmanum  reduced  to  no  more  certamty  ttian  it  was. 

nostrum  tertiam  partem  rcctorifc,  by  colour  of  which  the  sheriff  took  the  tithes  severed  from 
the  nine  parts,  and  carried  them  away  with  him;  and  it  was  agreed  by  the  justices,  that  the 
same  is  not  such  a  seizure  as  is  intended  by  the  said  writ,  but  the  sheriff  by  virtue  of  such  writ 
ought  generally  to  seize,  but  leave  them  where  he  found  them  ;  and  the  court  was  of  opinion 
to  commit  the  sheriff  for  such  his  misdemeanour.    Leon.  92. 

Roll.  Abr.  664.  Where  the  execution  is  in  the  generality  without  mentioning 
any  thing  in  particular,  the  sheriff  is  to  make  execution  of  the 
right  thing  at  his  peril,  otherwise  he  will  be  a  disseisor ;  for  he 
is  bound  to  take  notice  thereof,  and  he  hath  no  warrant  from  the 
court  but  to  make  execution  of  the  right  thing. 
Dyer,  265.  A,  and  B.  tenants  in  common  of  a  manor,  A.  purchased  several 

pl.  5.   Dalt.      freeholds  that  lay  so  mixed  with  the  demesne  lands  of  the  manor, 
^  •  that  they  could  hardly  be  distinguished  from  them  ;  B,  brings  a 

writ  of  partition  of  the  manor  only;  and  it  was  adjudged  that 
partition  should  be  made,  and  a  writ  awarded  accordingly  ;  upon 
the  execution  of  which  writ  A,  comes  to  the  sheriff  and  inquest, 
and  acquaints  them  with  the  purchase  of  the  freeholds  that  are 
not  parcel  of  the  manor,  and  bids  them  take  care  how  they 
make  partition  of  all  the  lands  within  such  a  compass,  lest  they 
offer  violence  to  their  consciences,  but  does  not  shew  them  the 
freeholds  distinctly,  nor  the  limits  of  the  manor ;  which  obliged 
the  sheriff  to  adjourn  to  a  certain  day ;  on  which  one  of  the  in- 
quest made  defiiult,  and  thereupon  the  sheriff  returns  a  fine  of 
405.,  with  an  account  of  the  difficulties  they  met  with,  et  ulte- 
rins  propter  hrevitatcvi  temporis  breve  illud  cxcqui  non  p>otuit.  It 
was  held,  that  A,  ought  to  shew  the  bounds  of  the  several  free- 
holds that  he  purchased,  or  the  number  of  the  acres  ;  but  if  no 
light  or  evidence  is  given  by  either  party  to  the  inquest,  and 
they  make  partition  de  tanto  quantum  prccsumiiur  et  digiioscitur 
pel'  jn-crsumptioiies,  it  is  good,  for  they  are  under  an  obligation  to 
execute  the  commands  of  the  court  at  their  peril. 

II  As  to  the  sheriffs  duty  on  executions  against  the  person, 
see  vol.  3.  tit.  "  Execution  ;"  and  see  Watson  on  Sheriffsy 
chap.  7.  II 
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(O)  llOf  his  Duty  on  Arrests  :  And  herein,|| 

1.  Of  his  Duty  in  admitting  Persons  to  Bail,  and  of  Securities 
taken  for  Ease  and  Favour. 

T^HIS  depends  chiefly  on  the  statute  23  H.  6.  c.  9.  before  which  d^u.  sh.  356.; 
the  sheriff  was  not  obliged  to  take  bail,  unless  the  party  sued  et  vide  head  of 
out  a  writ  of  niainprize ;  but  he  might  have  taken  bail  on  his  -^«»^« 
own  head,  and  if  he  had  not  the  body  ready  according  to  his 
return,  he  was  amerced,  as  he  now  is,  if  the  plaintiff  does  not 
take  an  assignment  of  the  bail-bond. 

This  statute  hath  been  always  deemed  an  excellent  law,  as  it  piow.  67. 
frees  debtors  and  secures  them  from  the  oppression  of  sheriffs 
and  their  officers,  and  at  the  same  time  prevents  such  officers 
from  admitting  persons  to  bail  not  bailable  by  law,  to  the  pre- 
judice of  just  creditors ;  and  for  this  purpose  it  is  enacted,  "  That  23  Hen.  6.  c.9. 
"  sheriffs,  under  sheriffs,  and  other  officers  and  ministers  shall 
"  let  out  of  prison  all  persons  in  their  custody  by  force  of  any 
**  writ,  bill,  or  warrant  in  any  action  personal,  or  by  cause  of 
"  indictment  of  trespass,  upon  reasonable  surety  of  persons  having 
"  sufficient  within  the  counties  (a)  to  keep  their  days,  (persons  in  [K'') '^l^^  ^^l 
*'  ward    by  redemption,   execution,   capias  utlagatum  or  excom-  ,JJnstTiave  suf- 
"  municatum,  surety  of  the  peace,  and  all  persons  committed  by  ficient  in  Lon~ 
*' special  commandment  of  the  justices  except,)  and  no  sheriff  rfow,  it  is  not 
*'  nor  his  officers  shall  take  any  obligation  for  any  cause  aforesaid,  ^l°"?^  ^^^^^ ^ 
**  or  by  colour  of  their  office,  but  only  to  themselves,  nor  by  any  fic^^ntln^Lon- 
*'  person  which  shall  be  in  their  ward  by  course  of  law,  but  by  don  and  Mid- 
"  the  name  of  their  office,  and  upon  condition  written  that  the  dlesex, 
"  said  prisoner  shall  appear  at  the  day  contained  in  the  writs,    i^East,  R. 
"  bill,  or  warrant ;  and  if  any  sheriffs  or  officers  aforesaid  take     "  '" 
"  any  obligation  in  other  form  by  colour  of  their  office,  it  shall 
"be   void. — And   all   sheriffs,  4*c.   who  (Z>)  do  contrary  to   this  (*)Cro.Eliz. 
"  ordinance,  shall  lose  to  the  party  grieved  his  treble  damages,   ^^*  ^^* 
«  and  shall  forfeit  40/." 

On  the  first  branch  of  this  statute  it  hath  been  adjudged,  and  DaltSh. 356. 
admitted  in   a  variety  of  books  and  cases,   that  the  sheriff  is  *^"^  ^^f, 
obliged,  in  such  cases  not  excepted  by  the  statute,  to  admit  the  ^^"jhonties 
party  to  bail,  and  that  if  he  refuses,  an  action  lies  against  him  by 
the  party  injured. 

II  And  the  statute  requiring  ^treasonable  surety"  no  particular  Matson  v. 
numl)er  of  j^ersons   is  requisite;   and  where  five  sureties  were  j^ooil^5Maul. 
offered,  and  three  of  them  were  worth  double  the  amount  of  the 
penalty,  but  the  other  two  were  not  worth  that  sum,  and  the 
sheriff  refused  their  bond,  he  was  held  liable  to  an  action.  || 

And  as  he  is  obliged  to  admit  the  party  to  bail,  hence  also  it  Roll.  Abr.  93. 
hath  been  adjudged,  that  if  the  sheriff'  return  (r)  ccpi  on  mesne  Cro.  Eliz.  852. 
process  et  paratum  habcoy  no  (r/)  action  lies  against  him,  nor  will   Noy,39.S.C. 
the  court  prant  an  attachment  in  such  case  against  the  sheriff  LaRscU. 
M'here  he  had  bailed  the  party  ;  for  this  he  was  obliged  to  do  by  (c)  For  the 
the  statute;  and  therefore  if  he  is  mistaken  in  his  sureties,  he  is  return  in  effect 

not 
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and  construe-    not  to  suffer  in  his  liberty.   So  {e\  if  the  sheriff  return  langtiidusy 

tion  of  law        where  he  admitted  the  party  to  bail,  no  action  lies  against  him. 
IS  true.  r      j  ^  & 

Mod.  244.    2  Mod.  83.     (d)  But  in  this  case  the  defendant  must  not  demur  to  the  declaration, 

but  must  nlead  the  statute.      Moor,  428.  pi.  596.      Cro.  Eiiz.  400.     2Keb.  591.      Sid.  439. 

Mod  57.   V'^ent.  85.    aSaund.  155. — or  upon  not  guilty  may  give  it  in  evidence.    Sid.  459. 

Mod.  58.    Vent.  85.    (r)  Noy,  59.    Cro.Eliz.  852. 

p  ..     ,  |>^  ^        pf  the  sheriff's  officer  on  an  arrest  take  an  undertaking  for 

7  Term  R.  109!  ^^^^  appearance  of  the  party  without  the  plaintiff's  assent  instead 

1  Bos.  &P.  of  a  bail-bond,  and  bail  he  not  duly  put  in,  the  sheriff  is  liable  to 

225.  S.  P.  an  action  for  an  escape,  and  the  court  will  not  relieve  him  by 

Sedvide  Al-  permitting  him  to  put  in  and  justify  bail  afterwards. 

Flower,  2  Bos.  &  P.  246. 

Rex  V.  Sheriff  Nor  will  the  court  relieve  the  sheriff  from  an  attachment  for 
of  Surrey,  not  bringing  in  the  body,  bail  having  been  put  in  and  no  trial 
Irn^^n^'^^  lost,  if  it  appear  that  he  let  the  defendant  go  at  large  without 
4TermR.3'52.  taking  a  bail-bond;  although,  otherwise,  they  will  relieve  him  in 

such  case. 
How  V.  Lacy,         And  where  the  bail  were  put  in  but  not  justified  in  due  time, 

1  Taunt.  119.     and  the  plaintiff  commenced  an  action  for  escape  against  the 

sheriff  for  not  taking  a  bail-bond,  and  the  bail  justified  the  day 

after  the  action  commenced,  the  Court  of  C.  B.  set  aside  the 

allowance  of  bail  that  the  action  might  proceed. 

Bum  V.  Sheriff       And  where  the  sheriff  neglects  to  take  a  bail-bond,  and  an 

of  Middlesex,    action  of  escape  is  commenced,   the  court  will   not  suffer  the 

2  Marsh.  261,  gjjerjff  ^q  render  the  defendant,  even  though  the  sheriff'  has  not 
•554.  nom.  '  been  ruled  to  return  the  writ  or  bring  in  the  body  before  the 
Bird  V.  Bond,    action  commenced. 

Mendez  v.  ^^  ^'^^  sheriff  has  taken  a  bond  he  cannot  be  sued  for  an  escape, 

Bridges,  though  on  enquiry  at  the  office  the  sheriff's  clerk  said  there  was 

5Taunt.325.     no  bond,  for  the  sheriff  is  not  estopped  by  this  denial;  but  he 

may  be  sued  in  such  case  for  not  assigning  it.|| 
Roll.  Abr.  807.       1^\iU  if  the  sheriff  returns  a  cepi  corpus  iir\(\  paratum  hahco,  or 
l|(a)  But  not  if  latigwdm,  where  the  defendant  is  at  large,  without  any  bail  taken, 
he  puts  m         j^g  jg  ^Qt  aided  by  the  statute,  but  an  action  lies  against  him  for 

^erfoMhat    the  false  reU„„.(«) 

is  an  answer  to  the  action.    2  Bos.  &  Pul.  3.^.     And  if  the  sheriff  suffer  the  defendant  to  go  at 

large  without  a  bond,  he  may  retake  him  before  the  return  day.     2  Term  R.  172.|| 

Vent.  85.  The  party,  at  whose  suit  the  arrest  was,  may  either  take  an 

Salk.  99.  pi. 6.  assignment  of  the  bail-bond  (which  he  may  now  sue  in  his  own 
6  Mod.  122.  name),  or,  if  he  dislikes  the  security  (i),  he  may  still  move  to 
11^"  435  ^n^c^^c  the  sherif!';  for,  the  sheriff  having  retured  a  ccpi  corpus, 
[(6)  If  the       '  i^  's  ^  breach  of  duty  in  him  not  to  bring  him  in  according  to  his 

f)laintiff  dis-  return,  for  which  the  court  amerces  him  as  one  of  their  officers 
ikes  the  sccu-  ^j^q  has  been  disobedient  to  their  writ ;  and  because  the  dis- 
"^tt  k^  n"  obedience  is  to  the  writ  which  is  returned  and  filed,  the  court 
assignment  of  amerces  him,  because  it  appears  on  record  he  has  disobeyed  the 
the  bail-bond,  king's  writ.  But,  if  the  writ  be  not  returned,  and  the  court 
for  by  so  doing  niake  an  order  that  the  sheriff  shall  return  his  writ  in  four  days, 
he  discharges  ^^  jg  usual,  there  the  disobedience  is  to  the  pronounced  order  of 
Gilb.  C.P.21.  t^^  court,  and  consequently  a  contempt  of  the  court,  for  which 

an 
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an  attachment  lies.     But,  if  it  be  in  another  term,  then  there   i  Salk.  99. 

must  be  a  habeas  corpus  upon  a  cepi  returned,  because  the  sheriff  1  VVils.225. 

might  be  prepared  to  have  him  according  to  his  writ  the  first  ^^'''I>'ims  and 

term ;  but  not  being  required  to  have  him  in  court  the  second   j\4'^24G'  3  • 

term,  an  habeas  cojpns  is  necessary,  and  the  sheriff  on  this  writ  bat,  if  the  * 

must  return  the  body,  or  a  lafigutdiis,  or  a  morhms^  else  he  will  same  bail  be 

be  amerced.  P"^  ^"  ''^°^^» 

he  cannot 

afterwards  except  against  them.    Tidd's  Prac.  153.] 

If  a  sheriff  takes  an  obligation  with  (a)  one  surety  only,  it  is  Cro.Eliz.808. 

good  enough,  and  not  void  by  the  statute.  ^^.^j^l^-??,^  "^ 

°  o   >  J  SirV/iUiam 

Drury's  case.     10  Co.  100.  S.  C.  cited,     {a)  May  take  one,  two,  or  more,  according  to  his  dis- 
cretion.   Cro.  Jac.  286. 

So,  in  debt  upon  an  obligation  conditioned  for  the  appearance  Cro.Eliz.  sos. 
of  one  arrested   on   a  capias,   the  defendant  pleaded  that  the  Sir  George 
plaintiff  took  the  obligation  from  him  and  a  stranger  who  had  ^*^!""  V  j 
nothing,  and  who  did  not  inhabit  within  the  county,  and  pleaded   j-^  '  Moor' 
the  statute  23  H.  6.  c.  9.,  and  insisted  that  for  this  cause  the  ob-  636.  Cro. 
ligation  was  void :  but  ufX)n  demurrer  to  this  plea  it  was  held,  EMz.  862. 
that  this  statute  was  made  for  the  ease  of  the  party  to  prevent  rp    j'^^h^k 
oppression,  and  the  sheriff's  insisting  upon  unreasonable  secu-  J^^een  C^otto^n 
rities ;  but  that  it  did  not  alter  the  law  as  to  the  matter  of  those  and  Vale, 
securities,  which  the  sheriff  was  still  at  liberty  to  take  in  what 
manner  he  pleased,  so  that  he  did  not  vary  from  the  manner 
prescribed  by  the  statute,  or  make  them  oppressive  to  the  party ; 
and  here  his  taking  the  security  in  a  less  strict  manner  than  he 
might  have  insisted  upon,  can  be  no  foundation  for  the  party  to 
make  it  void. 

It  is  said,  that  there  are  only  three  forms  to  be  observed  within  Cro.  Eliz.  862. 
this  statute:   1st,  That  the  bond  be  made  to  the  sheriff  himself;  ||iTermR. 
2dly,  That  it  be  made  to  him  by  the  name  of  his  office;  ,SdIy,   tif'i/^u*!'-. 

rr>,  ^     .     t  1       r  1  >  11  'J'     568.       That  it 

That  it  be  only  tor  the  party  s  appearance  at  the  day.  be  made  to 

him  only  by  the  name  of  his  office,  and  ought  to  cxjircss  the  day  and  place  of  the  party's  ap- 
pearance ;  and  these  circumstances  being  observed,  although  it  be  variant  in  others,  it  is  not 
material.    Cro.  Jac.  286.,  and  Dyer,  11 9,  S.  P.    ||  I  Dowl.  &  Ry.  55 1 .    9  East,  55.1| 

An  obligation  made  to  a  deputy  of  a  bailiff  of  a  franchise,  or  Noy,  69. 

to  an  under  sheriff'.s  deputy,  is  void  by  the  23  H.  6.  c.  9.,  for  it  Taverner's 

ought  to  be  in  the  name  of  the  bailiff  or  sheriff  himself.  ^^^^' 

The  condition  of  an  obligation  to  save  the  sheriff  harmless  on  p.      , 

his  admitting  persons  to  bail  who  are  not  bailable  by  law,  is  void  D\yQ  y  jvijj. 

by  the  common  law.  ningham. 

10  Co.  100.  b.     S.  C.  cited. 

If  the  sheriff,  for  the  ease  and  enlargement  of  a  prisoner,  takes   loCo.  loi, 
a.  promise  to  save  him  harmless,  this  is  within  the  statute,  being 
within  the  same  mi.schief,    though   the  statute  speaks  only  of 
bonds.     Also,  such  promise  is  void  by  the  conunon  law. 

On  an  attachment  for  a  contempt  the  sheriff  cannot  take  bail,  M.  9O.S.  The 
and  such  COBletnpts  are  only  bailable  by  the  judges  of  the  court  Kingv.Basker- 
from  whence  the  process  issued,  being  in  nature  of  executions ;  ^j  *•  "'9'"'"  <^* 
but  on  an  attachment  out  of  Chancery,  for  want  of  on  answer,  ^^  ^,J^  ^  Sidk 

the 
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608.  Stil.  234.  the  sheriff  may  bail,  being  only  attachments  of  process,  (a)  And 
Abr.  Cas.Eq.  herein  it  seems  settled,  that  if  the  sheriff  take  one  upon  an  at- 
thoii''h  the"  tachment  of  process,  he  is  to  give  a  bond  of  40/.  penalty  to  the 
sheriff  may  sheriff  to  appearand  answer;  but,  for  one  taken  up  in  execution 
perhaps  bail  in  after  a  decree,  the  sheriff' may  insist  on  security  i)roportionable 
such  case,  he  ^q  f|jg  j^^y  .  [^^^  j,^  ^3qj_||  cases,  on  the  registrar's  certificate  that 
bound^o  do  ^^^  P«''ty  ^^^^  appeared,  the  sheriff  is  to  deliver  up  the  bond. 
so;  nor  will  an  action  lie  against  him  on  the  above  statute  for  refusing  to  do  so;  that  statute 
referring  only  to  process  in  courts  of  law.  Studd  v.  Acton,  1  H.  Bl.  468.]  ||Morris  v.  Hay- 
ward,  6  Taunt.  569.j| 

Cro.EHz.  646.       An  obligation  taken  by  the  sheriff  of  one  arrested  by  virtue  of 

Stepney  v.        an  attachment  under  the  privy  seal  of  the  court  of  requests,  was 

Loyd ;  et  vide    [iq\(\  not  to  be  within  the  statute  ;  but  it  was  held,  that  such  bond 

s  And.  1  ' .       ^^g  voidable  by  duress,  such  court  not  having  jurisdiction  to  issue 

such  process,  and  consequently  it  could  be  no  warrant  to  the 

sheriff  to  take  the  body  or  the  obligation.     But  it  was  admitted 

in  this  case,  that  the  sheriff  ought  to  obey  the  process  out  of  the 

court  of  wards  and  duchy  court. 

Cro.  Eliz.  745.       So,  if  one  be  arrested  in  one  county,  and  carried  by  the  bailiff 

Brown  V.  Jj^|.q  another,  where  he  gives  bond  to  the  sheriff  of  the  county 

where  the  arrest  was,  although  this  is  not  void  within  the  statute, 

yet  the  party  may  avoid  it  tor  duress ;  but  then  he  must  plead 

such  duress,  and  rely  on  it. 

10 Co.  99.  b.  ^  bond  to  the  sheriff,  that  the  party  on  aji,ja,  will  pay  the 

Beawfage's        money  into  court  at  the  return  of  the  writ,  is  not  within  the 

case.    (A)  If      statute,   because  the    statute    extends    to  obligations   made    by 

one  taken  on  persons  in  custody,  nor  is  such  obligation  void  (b)  by  the 
a  capias  ad  sa-   '  ,  "^  ^  \   ^       j 

tisfaciendum  at  COmmon  law. 

the  suit  of  A.,  assigns  a  mortgage  to  the  under  sheriff  for  securing  the  money  to  him  at  a  cer- 
tain day,  and  is  thereupon  discharged,  and  after  a  new  sheriff  made  he  pays  the  money  to  the 
under  sheriff,  who  re-assigns  the  mortgage,  yet  this  shall  not  excuse  the  escape,  for  the  sheriff 
had  no  power  to  take  security,  or  even  the  money.  Lutw.  588.599.  But  for  this  viflf^  Cro. 
Eliz.  404.     Mod.  154.     2  Jon.  97.     2  Lev.  203.     3  Keb.  748.     2  Show.  139.  pi.  116. 

10 Co.  100.  a.        An  obligation  taken  by  the  sheriff  jo;o  sohitio7ie pecunies  dcbitce 

(c)  rhat  the  f^\  (Jq^jij^i^  reirin^e.  on  an  extent  out  of  the  Exchequer,  is  not 
king  18  not  ^  .  ,  .     ^,  *   ^    '  *       ' 

bound  by  the    within  the  statute, 
statute.    Dyer,  119.    5  Co.    Whelpdale's  case. 

10 Co  100.  b.  ^"  ^'^  indictment  of  trespass,  in  which  the  sheriff  is  obliged 
[But  the  by  the  statute  to  admit  to  bail,  yet  if  the  bond  is  taken  in  (d) 

sheriflTs  power  another's  name  it  is  void,  as  varying  from  the  form  prescribed  by 

of  takmg  a  ^\^q  statute,  which  requires  that  it  should  be  in  the  sherif!''s  own 
bond  under  * 

this  act  upon     "^me. 

an  indictment  found  before  himself  r.t  his  tourn  was  taken  away  by  1  Ed.  4.  c.  2.,  and  upon  in- 
dictments found  in  any  other  courts  has  been  denied  in  a  late  case  by  all  the  judges  except 
Eyre  C.J.  Bengough  v.  Rossiter,  4  Term  R.  .505.  2  11.  Bl.  418.]  \d)  If  the  sheriff  takes 
bond  in  another's  name  to  elude  the  statute,  such  bond  is  void.     2  Mod.  305. 

2  Mod.  304,  But,  where  in  debt  on  an  obligation  the  defendant  craved  oyer 

305.    Hall  V.    of  the  condition,  which  was,  that  if  another  person  (who  was 

Carter.  arrested  at  the  suit  of  the  plaintiff,  and  for  whom  the  defendant 

was  now  bound,)  should  give  security,  as  the  plaintiff  should 

approve 
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approve  of,  for  the  payment  of  90/.  to  him,  or  should  render  his 
body  to  prison  at  the  return  of  the  writ,  then  the  obligation  to 
be  void ;  this  statute  was  pleaded,  but  adjudged  not  to  be  within 
the  statute. 

So,  if  a  capias  be  taken  out  against  the  defendant,  and  a  third  2  Jon.  95. 
person  give  the  plaintiff  a  bond  that  the  defendant  shall  pay  the  2  Mod.  305. 
money,  or  render  himself  at  the  return  of  the  writ,  it  is  a  good  cited,  (a)  The 
bond,  and  not  within  the  statute,  because  it  is  not  by  the  direc-  ^ot  e^xtend^to 
tion  of  the  officer,  but  by  the  agreement  of  the  plaintiff;  and  ^  bond  given 
there  is  no  la^v  that  makes  the  agreement  of  the  {a)  parties  void  ;  to  the  piaintifT 
and  if  the  bond  was  not  taken  by  such  agreement,  it  might  have  himself. 

b#^n  trnvpr^prl  Allen,  58. 

oeen  tia\ersea.  [Where  the 

undertaking  is  given  to  the  sheriffs  the  form  directed  by  23  H.  6.  c.  9.  must  be  strictly  pursued, 
and  therefore  an  agreement  in  writing  to  put  in  good  bail  for  a  person  arrested  on  mesne  pro- 
cess at  the  return  of  the  writ,  or  surrender  the  body,  or  pay  debt  and  costs  made  by  a  tnird 
person  with  the  sherifTs  officer,  in  consideration  of  his  discharging  the  party  arrested,  is  void. 
But  where  the  undertaking  is  given  to  the  plaintiff  it  is  not  within  the  statute;  and  therefore 
the  undertaking  of  an  attorney  for  the  appearance  of  a  defendant  is  not  void,  because  it  is 
given  to  the  plaintiff  in  the  action  and  not  to  the  sheriff.     Rogers  v.  Reeves,  1  Term  R.  418.] 

Bond  taken  by  the  (b)  serjeant  at  arms  attending  the  House  Hard.  464. 
of  Commons  not  within   the  statute,   but  being  for  ease  and  Keb.  391. 

favour  is  void  by  the  common  law.  ^^\  Bond 

•^  taken  by  the 

marshal  of  the  Queen's  Bench  for  the  easement  or  delivery  of  a  prisoner  in  execution,  is  void 

by  the  statute,  although  he  be  not  named  in  the  statute.    Cro.  Eliz.  66.    5  Keb.  71.  S.  P. 

But  a  bond  to  the  serjeant  at  arms  attending  upon  the  president  and  council  of  the  marches  of 

Wtdes  is  not  within  the  statute.     Cro.  Car.  509.     Johns  v.  Stratford.  ♦ •  Sed  qu.  if  not 

void  by  the  common  law,  according  to  the  case  in  the  text? 

Jf  A.  be  taken  on  a  capias  ad  satisfaciendum^  and  escape,  and  2  Leon.  119. 
be  after  retaken,  and  for  his  enlargement  give  a  bond  to  the 
gaoler,  this  is  within  the  statute. 

If  a  capias  be  awarded  against  7i.,  and  (c)  before  the  arrest  Noy,  45. 
the  sheriff'  take  an  obhgation  of  him  for  his  enlargement,  this  Sid.  151. 

by  special  pleadinfj   may  be   avoided   by  force   of  the  statute  ^^^-S.  P. 
an\}  c    ^  A  o  -^  J  seems  cont. 

23H.6.C.9.  (c)  So,  if  after 

the  return.    Sid.  301. 
If  the  condition  of  a  bond  be  to  be  a  true  prisoner,  and  {d)  to  Vcnt.  237. 
pay  so  much  by  the  week  for  chamber-rent,  this  is  void  by  the  Raym,  222. 
statute ;   but  Hale  said,  that  a  bond  for  true  imprisonment  is  S.  C. 
good  prima  facie,  but  that  the  defendant  may  {c)  aver  that  it  was  v^  •«•   m 
also  for  ease  and  favour.  ^o  ^1^^.  °^^^_ 

dition,  that  the  party  shall  be  a  tmc  prisoner,  that  he  shall  pay  for  his  meat  and  drink,  this 
makes  the  obligation  void.  10  Co.  100.  b.  (r)  If  the  obligation  be  for  the  paynient  of  money 
[!(M)('r;ilIy,  yet  the  defendant  may  aver  that  it  was  for  ease  and  favour,  in  the  same  manner  as 
JIM  obligor  may  in  the  case  of  simony  or  usury.     Carth.  301.     Hard.  4G4. 

If  a  sheriff  take  a  bond  for  a  point  against  law,  and  also  for  Hob.  H. 
a  due  debt,  the  whole  bond  is  void  ;  for  the  letter  of  the  statute  Vent.  237. 
of  23  H.  6.  c.  9.  is  so ;  and  a  statute  is  a  strict  law ;  but  the  n;^ ^'^hi^s^^ 
common   law   doth   divide  according  to  common    reason,    and  distinction  is 
having  made  that  void  which   is  against  reason,   lets   the   rest  recognized  in 
stand,  {g)  Newman  v. 

Newman, 
4  M:uil.  5r  8.  66.  Greenwood  v.  Bibhop  of  London,  .'>  Taunt.  727. ;  but  under  a  statute  it  seems 
tli(  1  i>^ruroeot  may  be  good  in  pari,  and  void  in  part,  unless  there  be  a  clause  declaring  it  void 
tor  all  puiposet.    See  Doc  y.  Pitcher,  G  Taunt.  369.11 
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D^er,  116.  It  is  now  (a)  settled,  that  though   the  statute  makes  such 

Sid.  99.  bonds  void,  yet  are  they  not  f wo  Jado  so,  but  must  be  avoided 

8  Sound.  154.    .  •  i     i      !•  .«       •^ 

(a)rt  wM         by  special  pleadmg. 

tdnaoAj  held  by  Roll  and  Giin  that  it  wts  a  general  law,  of  which  the  judges  were  to  take 
nodoecx  ^fCeio,  but  since  held  otherwise.  Lev.  86.  [But  see  coiUr.  2  Term  K.  569.  Sainue 
V.  Evans  fwhich  settles  that  the  act  it  a  general  law,  and  need  not  be  specially  pleaded ; 
and  in  that  case  the  court  arrested  the  iudgnient  afler  verdict  for  the  plaintiff,  in  an  action  on 
the  bail  bond,  on  nou  c»t  factum  pleaded,  on  the  ground  of  the  bond  being  void  for  being  taken 
after  the  return  of  the  writ ;  and  this  u  also  a  ground  of  nonsuit,  on  non  est  factum.  Thomson 
▼.  Hock,  4  Maul.  &  S.  336.;  $ed  vide  Co.  R.  »ol.  3.  p.  245.  note  (C).  (ed.  1826.)|| 

Allen,  58.  The  defendant  pleaded  the  statute  of  23  H.  6.  c.  9.,  and  that 

Leech  v.  he  was  attached  and  in  custody,  and  that  the  bond  was  made  for 

^^■^T^'  his  enlargement,  and  so  not  his  deed ;  whereupon  the  plaintiff 

demurreii  specially  upon  the  conclusion  of  the  plea,  which  ought 
to  be,  judgment  si  actio^  &c.  and  therefore  the  plea  naught;  and 
it  was  so  agreed  by  the  court. 
Cro.Eliz.  108.       In  pleading  this  statute,  the  defendant  must  recite  it  truly. 
pL4.  Sid.  351. 

Cresswell  v.  C-^  party  grieved  who  recovers  damages  against  the  sheriff 

Houghum,  for  not  taking  bail  under  this  statute,  is  entitled  to  his  costs :  for 
6  Term  Rep.  before  the  statute,  if  the  sheriff  would  not  bail  the  party  arrested, 
'**•  the  latter  had  a  renietiy  against  him  ;  and  wherever  a  statute  sub- 

sequent to  the  statute  of  (iloucester  gives  a  remedy,  where  damages 
were  sustained  before,  there  the  party  shall  have  his  costs.] 
7&S0.4.C.71.  |By  7&  8  G.  4.  c.  71.  §  8.  no  sheriff,  under-sheriff,  S^-c.  shall 
SeeTidd'ft  grant  any  warrant  for  the  arrest  of,  or  shall  arrest  the  person  of 
Y^'^\'  ^^y  defendant  u|X)n  any  writ  or  process  issued  by  any  plaintiff, 
^  '  in  his  own  person,  unless  the  same  writ  shall,  at  or  before  the 

time  of  granting  such  warrant,  or  of  making  such  arrest,  be  de- 
livered to  such  sheriff,  under-sheriff,  S^x.,  by  some  attorney  of 
one  of  the  courts  of  record  at  fVesltninster,  i^'c,  or  of  the  court 
out  of  which  the  writ  shall  have  issued,  or  by  the  clerk  of  such 
attorney,  or  an  agent  authorized  by  such  attorney  in  writing,  and 
unless  the  writ  shall  l)e  indorsed  by  such  attorney,  or  his  clerk, 
or  such  agent  as  aforesaid,  in  the  presence  of  such  sheriff,  under- 
sheriff,  t^c,  with  the  name  and  place  of  abode  of  such  attorney. 

2.  Of  his  Duty  ami  Liability  in  returning  the  Writ,  and  britiging 

in  the  Body, 

TMdPtPric.  If  there  be  no  bail-bond,  or  the  plaintiff  be  dissatisfied  with 

906.  (8th  ed.)  tbe  bail  taken  by  the  sheriff,  it  is  usual  to  rule  him  to  return  the 
writ;  and  in  the  King's  Bench,  if  the  plaintiff  is  dissatisfied  with 
the  sherifTs  bail,  this  is  the  only  safe  mode  of  proceeding :  for  if 
he  takes  an  assignment  of  the  bail-bond,  he  admits  the  sufficiency 
of  the  sherifTs  bail ;  and  if  they  are  afterwards  put  in  as  bail 
above,  he  is  precluded  in  that  court  (though  not  in  the  C.  B.) 
from  excepting  to  them.  But  a  rule  to  return  the  writ  cannot 
be  had  after  the  plaintiff  has  taken  an  assignment  of  the  bond,  if 
valid;  for  the  sheriff  is  thereby  discharged  ;  but  it  is  otherwise 
if  the  bond  is  void. 

By  the  stat.  20  Geo.  2.  c.  37.  §  2.  no  sheriff  shall  be  called 
upon  to  make  a  return  of  any  writ  or  process,  unless  required  to 

do 
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do  so  within  six  months  after  the  expiration  of  his  office :  upon  Doug.  465. 
which   statute   it  has   been  holden,  that  the  months  are  lunar  2TermR.  i. 
months,   that  the  day  of  the  sheriff's  quitting  office  is  to  be  2Saund.47.m. 
reckoned  as  one,  and  that  the  sheriff  cannot  be  ruled  to  return 
the  writ  after  the  expiration  of  six  months,   though  requested 
before. 

The  rule  to  return  the  writ,  being  intended  to  bring  the  sheriff  Tidd's  Prac. 
into  contempt,  must  be  personally  served  on  the  sheriff  himself,  ^^' 
or  his  under-sheriff,  except  in  London,  Middlesex,  and  Surrey,  3XermR°35i 
where  service  on  the  deputy-secondary  of  the  compters,  sherifi''s 
deputy,  or  under  sheriff's  agent  in  town,  is  sufficient. 

In  the  K.  B.,  where  the  rule  expires  in  vacation,  the  sheriff  5  East,  386. 
need  not  return  the  writ  till  the  first  day  of  the  ensuing  term, 
and  has  the  whole  of  that  day  to  file  the  return  ;  but  in  the   1  Marsh.  270. 
C.  B.  it  must  be  filed  on  the  return,  as  the  Common  Pleas  office  5  Taunt.  647 
is  open  in  vacation. 

If  the  sheriff  does  not  return  the  writ  according  to  the  rule,  it   FideTidd's 
is  contempt  for  which  the  court  will  grant  an  attachment,  on  pro-  Append. 
j^r  affidavit  of  service  of  the  rule ;  and  this  is  the  mode  of  pro-  *^-*"^-  §  »  ^* 
ceeding  against  the  late  as  well  as  the  present  sheriff;  for,  as  to  Doug.  464. 
tlie  former,   he  ought  in   strictness  to  have  returned  the  writ 
before  he  was  out  of  office,  and  therefore  the  contempt  was  com- 
mitted while   he  was  a  servant  of  the   court.     But  where  the   1  Marsh.  289. 
sheriff,  on  being  ruled,  gave  notice  that  the  writ  was  lost,  and  the 
defendant  was  in  custody,  the  plaintiff  should  have  proceeded  as 
on  a  return  of  cepi  corpus,  and  an  attachment  was  held  irregular. 

The  writ  should  be  returned  on  the  day  on  which  the  rule  4TerinR.496. 
expires,  and  the  plaintiff  may  move  for  an  attachment  on  the  andseei  Price, 
next  day  ;  or  in  K.  B.,  if  the  rule  expire  on  the  last  day  of  term,  ^^8.  1  Chitt.R. 
the  plaintiff  may  move  at  the  rising  of  the  court  on  that  day ;  ^^^*  ^^^* 
and  the  rule  for  attachment  is  regular,  though  the  sheriff,  on  a  u  East,  591. 
subsequent  day  in  vacation,  make  his  return  before  being  served 
with  a  copy  of  the  rule. 

The  sherifTs  return  is  either  that  defendant  fion  est  inventus  in  Tidd*8  Prac. 
his   bailiwick,    or  cepi  corjms ;    and   in  the    latter  case,    either  331.  (8th  ed.) 
paratum  habeo,  or  that  he  is  in  his  custody;  or  by  way  of  excuse,     ^^^^ 
that  he  is  languidus  or  mortuus,  or  insane  (a),  and  not  remov-  (f   4  Barn, 
able  ;  or  has  escaped,  or  been  rescued  ;  or  that  he  has  discharged         *  ^^^' 
him  from  arrest  under  4«3  Geo.  3.  c.  46.  §  2.  on  depositing  in  the 
sherifTs  hands  the  sum  indorsed  on  the  writ,  with  10/.  to  answer 
costs.     U  the  sheriff  returns  non  est  inventus  where  he  has  or 
might  have  taken  the  defendant,  he  is  liable  to  an  action  for  a  TxAA.ubiiup, 
false  return  ;  and  he  may  return  cepi  corpus  ct  paratum  habeo, 
though  he  has  let  the  defendant  go  at  large  on  bail. 

On  the  sherifTs  return  oi'  cepi  corpus  ct  paratum  habeo,  if  bail  Tidd*it  Prac. 
•bove  be  not  duly  put  in,  or  if  put  in  and  excepted  to  they  do  ^»o.(8th  cd.) 
not  justify  in  due  time,  the  plaintiff  may  cither  take  an  assign- 
ment of  the  bail-bond,  or  rule  the  sheriff  to  bring  in  the  body. 
But  where  the  sheriff  has  returned  cepi  cm  pus,  and  the  plaintiff  2  Barn.  &  A. 
has  recovered,  in  an  action  of  escape,  damages  against  the  she-  J^^iJ;.,  r  ,gj^ 
riir,  he  cannot  rule  him  to  bring  in  the  body ;  for  by  the  action  s  C. 

Q  2  he    ' 
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511.  (8th  ed.) 
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he  has  treated  the  defendant  as  not  in  the  sheriff's  custody,  and 
the  rule  treats  him  as  being  in  such  custody. 

The  rule  should  be  given  without  delay ;  for  where  the  plain- 
tiff took  no  proceeding  till  the  third  term  after  the  return  of 
cepi  corptiSy  and  in  the  mean  time  the  bail  became  insolvent  and 
the  defendant  absconded,  the  court  set  aside  an  attachment 
granted  for  not  bringing  in  the  body. 

The  intent  of  the  rule  where  the  defendant  is  not  in  custody, 
is  to  compel  the  sheriff  to  j)ut  in  and  justify  bail  above ;  and  it 
cannot  be  taken  out  till  the  time  for  justifying  bail  has  expired: 
otherwise  the  sheriff  might  be  fixed  with  the  payment  of  the 
debt  and  costs,  and  upon  his  bringing  an  action  against  the  de- 
fendant or  his  bail  on  the  bond,  they  might  have  previously  put 
in  and  perfected  bail,  and  might  plead  compa-uit  ad  diem.  Where 
the  time  for  putting  in  and  perfecting  bail  has  not  expired,  the 
rule  for  bringing  in  the  body  cannot  be  given  till  the  day  after 
the  return  of  ccpi  co?pus,  and  is  irregular  if  given  on  the  same 
day;  but  where  the  time  for  putting  in  bail  has  expired,  the 
sheriff  may  be  ruled  to  bring  in  the  body  on  the  same  day  that 
he  returns  cepi  corptis. 

The  sheriff  must  either  bring  in  the  body,  or  put  in  and  per- 

312.  (8th  ed.)  feet  bail  above  within  the  time  allowed  by  the  rule,  or  the  court 
will  grant  an  attachment  for  the  contempt.  -The  contempt  is  not 
incurred  till  the  day  is  past  on  which  the  rule  expires  ;  and  an 
attachment  cannot  be  moved  for  till  the  next  day.  In  the  K.  B. 
the  plaintiff  may  move  for  the  attachment  at  any  time  after  the 
expiration  of  the  rule  to  bring  in  the  body ;  and  if  it  is  obtained 
before  the  service  of  the  rule  for  allowance  of  bail,  the  sheriff  is 
fixed.  But  in  the  C.  B.  and  Exchequer,  though  the  rule  to  bring 
in  the  body  has  expired,  yet  if  the  defendant  justify  bail  before  the 
attachment  is  moved  for,  it  is  in  time  to  prevent  the  attachment. 
The  attachment  is  a  criminal  process,  directed  to  the  coroner 
when  it  issues  against  the  present  sheriff,  or,  when  against  the 
late  sheriff,  to  his  successor.  Until  it  be  granted,  the  proceed- 
ings in  the  King's  Bench  are  on  the  plea  side  of  the  court,  and 
must  be  entitled  with  the  names  of  the  parties ;  but  afterwards 
the  proceedings  are  on  the  crown  side,  and  the  king  must  be 
named  as  prosecutor. 

Wlien  the  sheriff  is  fixed  for  a  contempt,  he  is  liable,  in  like 
manner  as  his  bail  on  the  bail-bond,  to  the  payment  of  what  is 
really  due  to  the  plaintiff,  though  beyond  the  sum  sworn  to,  and 
costs,  to  the  extent  of  the  penalty  of  the  bond ;  but  he  is  not 
liable  beyond  it. 

As  we  have  seen,  the  sheriff  is  discharged  by  any  unreasonable 
delay,  so  also  a  cog?iovi(,  or  warrant  of  attorney  for  payment  of 
debt  and  costs  by  instalments,  discharges  the  sheriff.  But  where 
the  plaintiff,  at  the  desire  of  the  sherifTs  officer,   forbore  to  en- 

ings  against  the  force  an  attachment  in  the  first  instance,  and  two  days  afterwards 

TidSptlc       aPP^'c^^  ^«  t^'^  ^^^^'''ff  ^o^  ^^'e  <'c^'t  and  costs,  the  Court  of  C.  B. 

316  317.  (8th  ^^^^^  ^^^^^  ^^^c  sheriff  was  not  discharged.  || 

led.)    As  to  return  to  writs  of  execution,  vide  tit.  Execution,  Vol.  III.;  and  as  to  Sheriff's  fees, 

vide  tit.  Fees,  Vol,  III. 


Id,  814. 


1  Taunt.  159. 
4  Taunt.  456. 
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and  setting 
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QIMONY,  so  called  from  Simon  Magus,  is  the  buying  or  sell- 
ing of  holy  orders,  or  an  ecclesiastical  benefice. 

The  words  ecclesiastical  benefice  comprehend  every  ecclesi- 
astical dignity  and  promotion. 

As  by  the  purchase  of  ecclesiastical  benefices  worthy  and 
learned  men  may  be  kept  out  of  the  church,  and  a  door  may,  to 
the  great  scandal  of  religion  and  prejudice  of  morality,  be  opened 
to  persons  by  no  means  qualified  to  discharge  the  duties  of  the 
sacred  function,  it  is  of  the  utmost  consequence  to  society  that 
it  be  prevented.  With  a  view  to  this,  canons  were  anciently 
made,  by  which  a  very  strict  oath  was  enjoined ;  and  the  pur- 
chaser of  an  ecclesiastical  benefice  was  punished  with  depriva- 
tion or  disability,  as  the  case  might  require. 

It  has  been  said,  that  simony  was  no  offence  at  the  common  [(«)  Simony, 

law  (rt);  and  the  case  of  Grcgorij  \.  Oldbunj^  Moor,  564.  has  as  such,  was 

been  as  to  this  point  relied  upon.     It  is  laid  down  in  that  case,   ^j^g  common 

that  a  bond  to  pay  money  upon  a  simoniacal  contract  isf  good,  law;  though 

because  simony  is  no  offence  at  the   common  law.     But,   by  I  agree  that 

attending  to  what  is  laid  down  in  other  books,  it  will  appear,  ^o^^"?^  P^^- 

that  although  simony  eo  nomine  be  not  an  offence,  either  at  the  Burnett's  Past. 

common  law  or  against  the  statute,  for  the  word  simony  is  not  Care,  22. 

therein  contained,  a  corrupt  bargain  for  presenting  to  a  benefice.  But  what  is 

is  an  offence  at  the  common  law.  °'*  *^  "°^ 

simony  now 

depends  on  the  statute  of  31  Eliz.  c.  6.  which  did  not  adopt  all  the  wild  notions  of  the  canon 

law  ;  but  has  defined  it  to  be  a  corrupt  agreement  to  present.    In  Co.  Entr.  516.  it  is  expressed 

simoniac^  el  corrupli  ;  but  the  latter  is  the  legal  and  effective  word.     Per  De  Grey  CL  J. 

2  Bl.  Rep.  1054.] 

In  1  Inst,  1 7.  b.  such  corrupt  bargain  is  said  to  be  so  detest- 
able in  the  eye  of  the  common  law,  that  a  plaintiff  in  qxiare  impedit 
could  not  before  the  statute  of  Westm.  2.  recover  damages  for 
the  loss  of  his  presentation,  it  being  considered  as  a  thing  of  no 
value.  In  1  Inst,  89.  it  is  said,  that  a  guardian  in  socage  could 
not  present  to  an  advowson  in  right  of  his  heir;  because,  as  he 
could  take  nothing  for  the  presentation,  he  could  not  bring  it  to 
account. 

This  doctrine  is  confirmed  in  3  Inst,  156.  and  it  is  added, 
that  simony  is  the  more  odious  to  the  common  law,  because  it  is 
ever  accompanied  with  perjury;  the  presentee  being  sworn  to 
commit  no  simony. 

In  Macall4:r  v.  Toddericky  Cro.  Car.  853.  it  is  said,  that 
simony  has,  by  the  law  of  God  and  of  the  land,  been  always 
accounted  a  great  ofience. 

In  Jfific/tcomb  \.  Ptdlcston,  Hob..  167.  it  is  laid  down,  that  a 
bond  u|wn  a  simoniacal  contract  is  against  law,  l)ecausc  it  is 
given  upon  a  contract  ex  turpi  causdf  and  contra  bonos  mores  ; 

Q  3  nay, 
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ftay,  that  it  is  as  void  as  an  usurious  bond,  which  if  an  executor 
pay  he  is  guilty  of  a  devastavit. 

In  Cartli.  252.  Bartlett  v.  Vinor^  such  bond  is  said  to  be  void, 
as  being  against  law,  although  it  be  not  so  declared  by  the 
statute. 

Other  authorities  might  be  added ;  but  these  are  sufficient  to 
shew  that  a  corrupt  bargain  for  presenting  to  a  benefice  is  an 
offence  at  the  common  law. 

As  neither  the  consideration  of  the  greatness  of  the  offence  of 
simony,  nor  the  provision  made  against  it  by  the  canon  or 
common  law,  was  sufficient  to  put  a  stop  to  this  offence,  it 
was  at  length  prohibited,  under  very  severe  penalties,  by  the 
SlEliz.  C.6. 

Under  this  head  it  will  be  proper  to  consider, 

(A)  In  what  the  Offence  of  Simony  does  consist. 

(B)  How  far  a  Bond  for  resigning  a  Benefice  is  good 

at  Law. 

(C)  Of  the  Power  exercised  over  a  Bond  for  resigning 

a  Benefice  by  Coiuts  of  Equity. 

(D)  Whether  the  Penalty  of  a  Bond  for  resigning  a 

Benefice   be   saved,    where    the    Ordinary   has 
refused  to  accept  a  Resignation. 

(E)  Some  Objections  to  a  Bond  for  resigning  a  Bene- 

fice considered. 

(F)  Of  the  Forfeitures,  Disabilities,  and  Punishments 

incurred  by  Simony. 

1.  By  the  Licumbent, 

2.  By  the  Patron, 
S.  By  the  Ordinary, 

(G)  In   what  Cases,  and  at  what  Times,  Advantage 

may  be  taken  of  the  Forfeitures  and  Disabilities 
incurred  by  Simony. 

1.  By  the  King. 

2.  By  other  Persons, 

(H)  Of  the  Jurisdiction  of  Spiritual  Courts  in  Simony. 
(I)  Of  the  Pleadings  in  an  Action  upon  the  31  Eliz.  c.  6. 


(A)  In  what  the  Offence  of  Simony  does  consist. 

TT  has  already  been  observed,  that  simony  is  an  offence  at  the 
common  law :   but,  as  much  the  greater  part  of  the  deter- 


mmations, 
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minations,  as  to  what  is  simony,  are  founded  upon  31  Eliz.  c.  6., 
and  some  paragraphs  of  that  statute  not  only  contain  a  descrip- 
tion of  the  offence,  but  likewise  ordain  what  forfeitures  and 
penalties  shall  be  incurred,  and  who  may  take  advantage  thereof, 
it  will  be  proper  to  recite  the  whole  paragraphs  in  this  place, 
and  afterwards  to  refer  to  them ;  and  as  frequent  mention  will, 
in  treating  of  this  subject,  be  made  of  the  oath  against  simony, 
that  oath  shall  be  likewise  recited. 

By  §  5.  it  is  enacted,  "  That  if  any  person  or  persons,  bodies  Everj-  person 
"  politic  and  corporate,  shall  for  any  sum  of  money,  reward,  presenting  for 
"  gift,  profit,  or  benefit,   directly  or  indirectly,  or  for  or  by  corrupt  con- 
u  c  •  4.  4.    \        1  *  sideration  to 

"  reason  ot  any  promise,  agreement,  grant,  bond,  covenant,  or  fo,.fgj^  ^j^g 

"  other  assurance,  of  or  for  any  sum  of  money,   reward,  gift,   next  turn, 
"  profit,  or  benefit,  directly  or  indirectly,  present  or  collate  any  and  every 
"  person  to  any  benefice  with  cure  of  souls,  dignity,  prebend,  P-''son  giving 
"  or  living  ecclesiastical,  or  give  or  bestow  the  same  for  or  in  ^hingfofa"^ 
'*  respect  of  any  such  corrupt  cause  or  consideration,  that  then  presentation 
"  every  such   presentation,   collation,  gift,  and  bestowing,  and   to  forfeit  the 
"  every  admission,   institution,  investure,  and  induction  there-  *^°JJ^^J^  value, 
"  upon  shall  be  utterly  void,  frustrate,  and  of  no  effect  in  law ;   sentee^to  "be 
*'  and  that  it  shall  and  may  be  lawful  for  the  queen,  her  heirs  incapable  of 
"  and  successors,    to  present,  collate  unto,  or  give  or  bestow  enjoying  the 
*'  every  such  benefice,  dignity,  prebend,  and  living  ecclesiastical,  l^^^efice. 
"  for  that  time  or  turn  only ;  and  that  every  person  or  persons, 
"  bodies  politic  and  corporate,  that  shall  give  or  take  any  such 
*'  sum  of  money,  reward,  gift,  or  benefit,  directly  or  indirectly, 
'*  or  that  shall  take  or  make  any  such  promise,  grant,  bond, 
"  covenant,  or  other  assurance,  shall  forfeit  and  lose  t/ic  dotible 
"  valtw  qfoneijear's  profit  of  every  such  benefice,  dignity,  pre- 
"  bend,  and  living  ecclesiastical ;  and  the  person  so  corruptly 
"  taking,  procuring,  seeking,  or  accepting  any  such  benefice, 
"  dignity,  prebend,  or  living,  shall,  thereupon  and  from  thence- 
"  forth,  be  adjudged  a  disabled  person  in  law  to  have  or  enjoy 
**  the  same  benefice,  dignity,  prebend,  or  living  ecclesiastical." 

By  §  6.  it  is  enacted,  "  That  if  any  person  shall,  for  any  sum  Every  person 
**  of  money,  reward,  gift,  profit,  or  commodity,  other  than  for  corruptly  in- 
**  usual  and  lawful  fees,  or  for  or  by  reason  of  any  promise,   st»'"^ng  ^o  » 
"  agreement,  grant,  covenant,  bond,  or  other  assurance,  of  or  fo^rfeitThe^ 
"  for  any  sum  of  money,  reward,  gift,  profit,  or  benefit,  directly  double  value; 
"  or  indirectly,  admit,  institute,  iiistal,  induct,  invest,  or  place  andthebene- 
"  any  person  in  or  to  any  benefice  with  cure  of  souls,  dignity,  ficetobevoid. 
"  prebend,  or  living  ecclesiastical,  that  every  person  so  offending 
**  shall  forfeit  and  lose  the  double  value  of  one  year's  profit  of 
"  every  such  benefice,  dignity,  prebend,  and  living  ecclesiastical; 
"  and  that,  immediately  from  and  after  the  investing,  installation, 
**  or  induction  thereof  had,  the  same  benefice,  dignity,  prebend, 
**  and  living  ecclesiastical  shall  be  eftsoons  merely  void  ,  and  the 
**  patron  or  person  to  whom  the  advowson,  gift,  nresentation,  or 
**  collation  shall  by  law  appertain,  shall  and  may,  by  virtue  of 
**  this  act,  present  or  collate  unto,  give  and  dispose  of  the  same 
"  benefice,  dignity,  prebend,  or  living  ecclesiastical,   in  such 

Q  4  «  sort, 
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**  sort,  to  all  intents  and  purposes,  as  if  the  party  so  admitted, 

"  instituted,  installed,  invested,  inducted,  or  placed,  had  been  or 

"  were  naturally  dead." 

No  lapse  to  be  By  §  7.  it  is  provided,  "  That  no  title  to  confer  or  present  by 

till  after  SIX       a  Iq^^q  f^\^i^\\  accrue  to  any  voidance  mentioned  in  this  act,  but 

to  the  patron    "  after  six  months  next  after  notice  given  of  such  voidance  by 

that  the  bene-    "  the  ordinary  to  the  patron." 
fice  18  void. 

The  giver  or  By  §  8.  it  is  enacted,  "  That  if  any  incumbent  of  any  benefice 

takerof  money  "  with  cure  of  souls  shall  corruptly  resign  or  exchange  the  same, 

for  redgning      cc  q,.  gi^j^}}  corruptly  take  for  or  in  respect  of  resigning  or  ex- 

a  benefice  to^    "  changing  the  same,  directly  or  indirectly,  any  pension,  sum  of 

lose  double       "  money,  or  benefit,  that  then  as  well  the  giver  as  the  taker  of 

the  sum.  «  any  such  pension,  sum  of  money,  or  other  benefit  corruptly, 

"  shall  lose  double  the  value  of  the  sum  so  given,  taken,  or  had; 

"  the  one  moiety,  as  well  thereof,  as  of  the  forfeiture  of  double 

"  value  of  one  year's  profit  before   mentioned,    to  be  to  the 

**  queen's  majesty,  her  heirs  and  successors,  and  the  other  moiety 

"  to  him  or  them  that  will  sue  for  the  same,  by  action  of  debt, 

"  bill,  or  information,  in  any  of  her  majesty's  courts  of  record." 

The  penalties        By  §  9.  it  is  provided,  "  That  nothing  in  this  act  shall  in  any 

of  the  eccle-     "  wise  extend  to  take  away,  or  restrain,  any  punishment,  pain,  or 

siastical  laws      u  penalty,  limited,  prescribed,  or  instituted  by  the  laws  ecclesi- 

awaybythis       "  astical,  for  any  the  offences  before  in  this  act  mentioned,  but 

act.     '  "  that  the  same  shall  remain  in  force  and  may  be  put  in  execu- 

"  tion,  as  it  might  be  before  the  making  of  this  act." 

The  takerof         By  J  10.  it  is  enacted,  "  That  if  any  person  or  persons  shall  at 

money  to  «  any  time  receive  or  take  any  money,  fee,  reward,  or  any  other 

ffive^ordT  to    "  P^^^^  directly  or  indirectly,  or  shall  take  any  promise,  agree- 

forfeit  forty       "  ment,  covenant,  bond,  or  other  assurance,  to  receive  or  have 

pounds,  and      "  any  money,  fee,  reward,  or  any  other  profit,  directly  or  indi- 

thc  party  so       «  rectly,  either  to  him  or  themselves,  or  to  any  other  of  their  or 

forfeit ^ten°       "  ^"^  ^^  their  friends,  ordinary  and  lawful  fees  only  excepted, 

pounds;  and     "  f*^^  or  to  procure  the  ordaining  or  making  of  any  minister  or 

any  benefice      "  ministers,  or  giving  of  any  orders,  or  licence  or  licences  to 

he  is  presented  «  preach,  that  every  person  and  persons  so  offending  shall  for 

seven^v^s       "  every  such  offence  forfeit  and  lose  the  sum  of  forty  pounds  of 

after  to  be         "  lawful  money  of  Engla7idy  and  the  party  so  corruptly  ordained 

void.  "  or  made  minister,  or  taking  orders,  shall  forfeit  and  lose  the 

"  sum  of  ten  pounds ;  and  if  at  any  time,  within  seven  years 

"  next  after  such  corrupt  entering  into  the  ministry,  or  receiving 

"  of  orders,  he  shall  accept  or  take  any  benefice,  living,  or  pro- 

"  motion  ecclesiastical,    that   immediately  from   and   after   the 

"  induction,  investing,  or  installation  thereof,  or  thereinto  had, 

"  the  same  benefice,  living,  and  promotion  ecclesiastical,  shall  be 

"  eftsoons  merely  void ;  and  the  patron  or  person  to  whom  the 

"  advowson,  gift,  presentation,  or  collation  shall  by  law  apper- 

*'  tain,  may  by  virtue  of  this  act  present  or  collate  unto,  give  or 

"  dispose  of,  the  same  benefice,  living,  or  promotion  ecclesiastical, 

"  in  such  sort,  to  all  intents  and  purposes,  as  if  the  party  so  in- 

"  ducted,  invested,  or  installed  had  been  or  were  naturally  dead  ; 

*'  any 
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"  any  law,  ordinance,  qualification,  or  dispensation  to  the  con- 
"  trary  notwithstanding ;  the  one  moiety  of  which  forfeitures 
"  shall  be  to  her  majesty,  her  heirs  and  successors,  and  the  other 
"  moiety  to  him  or  them  that  will  sue  for  the  same,  by  action  of 
"  debt,  bill,  plaint,  or  information  in  any  of  her  majesty's  courts 
"  of  record." 

I  J.  B,  do  swear,  that  I  have  made  no  simoniacal  contract.  The  oath 
payment,  or  promise,  directly  or  indirectl}',  by  myself,  or  by  any  against  simony, 
other  to  my  knowledge  or  with  my  consent,  to  any  person  or  per- 
sons whatsoever,  for  or  concerning  the  procuring  and  obtaining 
of  this  ecclesiastical  dignity,  place,  preferment,  office,  or  living; 
(he7e  that  to  which  the  party  is  to  be  admitted,  instituted,  collated, 
installed,  or  confirmed,  is  to  be  particularly  named;)  nor  will  at  any 
time  hereafter  perform,  or  satisfy,  any  such  payment,  contract,  or 
promise  made  by  any  other  without  ray  knowledge  or  consent; 
so  help  me  God  through  Jesus  Christ. 

A  donative  is  not  within  the  words  of  the  statute,  yet,  as  a  Cro^Car.  331. 
corrupt  presentation  thereto  is  within  the  mischief  intended  to  be  ??^^?^JP^  ^* 
remedied,  it  is  within  the  meaning. 

The  offences  prohibited  by  the  statute  are  more  frequently 
committed  when  a  church  is  void ;  but  they  may  be  committed 
when  it  is  full. 

If  a  contract  be  made  when  a  church  is  full,  to  give  a  sum  of  i  Brownl.  7* 
money  after  it  shall  become  void  for  the  presentation  thereto,  this 
is  an  offence  within  the  meaning  of  the  statute. 

The  buying  of  the  next  presentation  to  a  church  when  it  is  Lane,  102. 
full,  with  intent  to  present  a  certain  person  when  it  shall  become  J^'*-*^"^"  ^* 
void,  and  the  presenting  of  that  person,  is  an  offence  within  the  -^q.,  25. 
meaning  of  the  statute.  Winchcomb 

V.  Pulleston.     Godb.  390. 

The  purchase  of  the  next  presentation  to  a  church,  when  the  Winch,  63. 
incumbent  is  sick  and  near  dying,  with  intent  to  present  a  certain  Sheldon  v. 
person  after  his  death,  and  the  presenting  of  that  person,  is  an  *^'"^"- 
off*ence  within  the  meaning  of  the  statute. 

It  has  been  holden,  that  if  a  father,  the  incumbent  being  sick,  Cro.  Eliz.  685. 
purchase  a  living  without  the  privity  of  his  son,  it  is  not  a  corrupt  ^!"'f^^  ^* 
contract,  although  it  be  with  design  to  present  the  son,  and  the  pascirTkliz. 
son  be  afterwards  presented,  a  father  being  bound  by  nature  to 
provide  for  his  son. 

But  the  doctrine  of  this  case  has  been  since  contradicted,  and 
particularly  in  the  case  of  Winchcomb  v.  Pulleston,  Noy,  25. 
Pasch.  15  Jac.  1. 

And  the  reason  given  in  the  former  case,  namely,  that  a  father 
is  bound  by  nature  to  provide  for  iiis  son,  docs  not  hold :  for  if 
the  purchase  of  a  living,  when  full,  with  intent  to  present  a  cer- 
tain person,  be  an  offence  within  the  meaning  of  the  statute,  liow 
can  it  be  lawful,  as  the  words  of  the  statute  are  general,  for  a 
father  to  do  this?  A  parent  is  by  nature  certainly  bound  to 
provide  for  his  son,  but  this  obligation  can  never  extend  to  the 
doing  of  a  thing  prohibited  by  law.  This  way  of  reasoning 
would  open  a  wide  door  for  corrupt  contracts ;  for,  as  every  man 
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is  more  bound  by  the  law  of  nature  to  provide  for  himself,  than 
a  father  is  to  provide  for  his  son,  every  man  might  purchase  a 
living  for  himself. 

In  a  case  from  the  Court  of  Chancery,  for  the  opinion  of  the 
Court  of  Common  Pleas,  it  was  stated,  that  Barrett,  having  no- 
tice that  the  incumbent  of  a  rectory,  with  cure  of  souls,  was  upon 
his  death-bed,  and  that  it  was  uncertain  whether  he  would  live 
out  the  ensuing  night,  purchased  the  advowson  of  the  rectory ; 
that  the  incumbent  died  the  day  after  the  purchase ;  and  tliat 
Barrett  presented  Rei/nelL  The  question  was.  Whether  the 
presentation  of  lleynell  be  void,  by  reason  of  its  having  been  upon 
a  simoniacal  contract  ?  The  unanimous  opinion  of  the  court 
was,  that  the  presentation  is  not  void  :  and  by  De  Grey  C.  J.  an 
advowsofi,  which  is  a  right  of  nominating  to  a  benefice,  being  a  tem- 
poral inheritance,  may  be  conveyed  like  any  other  temporal  in- 
heritance. It  is  certain,  that  an  advowson  appendant  may  be 
lawfully  purchased  with  the  manor  to  which  it  is  appendant, 
during  a  vacancy  of  the  benefice ;  and  there  seems  to  be  no  rea- 
son why  an  advowson  in  gross  should  not.  The  SlEliz.  c.  6. 
only  relates  to  presentations,  and  consequently  the  sale  of  an  ad- 
vowson, even  during  a  vacancy  of  the  benefice,  is  not  thereby 
prohibited,  except  the  sale  be  connected  with  a  corrupt  contract 
for  presenting.  But,  if  an  advowson  be  granted  during  a  vacancy 
of  the  benefice,  the  presentation  upon  that  vacancy  does  not  pass 
by  the  grant ;  it  being  a  fruit  fallen,  or,  as  is  laid  down  in  the  case 
of  Leak  v.  Babi?igton,  Cro.  Eliz.  811.  a  chose  in  action.  A  bo?id 
fide  purchase  of  an  advowson  is  good,  at  what  time  soever  it  is 
made ;  and  a  corrupt  purchase,  whenever  it  is  made,  is  bad.  That 
which  is  said  in  the  case  of  The  Bishop  of  Lincoln  \,  Woolforston, 
3  Burr.  1510.  has  been  mentioned;  namely,  "  that  the  court  were 
"  clear,  that  a  grant  of  a  next  presentation,  or  of  an  advowson, 
"  made  after  the  church  was  actually  fallen  vacant,  was  a  void 
"  grant."  But  this,  so  far  as  it  relates  to  the  grant  of  an  advow- 
son, seems  to  be  a  mistake  of  the  reporter.  As  the  purchase  of 
the  advowson  in  the  present  case  is  not  stated  to  have  beat  connected 
with  amj  coirupt  contract  for  presenting  Reynell,  or  with  a  design 
of  presenting  him,  neither  of  these  things  is  to  be  presumed,  and 
consequently  the  presentation  of  him  is  not  void. 

II  It  was  lately  decided  by  the  Court  of  K.  B,  that  a  sale  of  the 
next  presentation  made  in  expectation  of  an  immediate  vacancy, 
the  incumbent  being  on  the  point  of  death,  was  simoniacal,  and 
the  presentation  made  in  pursuance  of  it  void,  though  the  clerk 
presented  was  not  privy  to  the  transaction,  and  though  the  con- 
tract was  not  made  with  a  view  to  the  presentation  of  any  parti- 
cular person ;  but  this  decision  was  afterwards  reversed  in  the 
House  of  Lords.  II 

Notwithstanding  the  determinations,  that  if  a  person  purchased 
the  next  presentation  to  a  benefice  when  full,  with  design  to  pre- 
sent a  certain  person,  and  did  present  that  person  after  it  became 
void,  it  was  an  offence  within  the  meaning  of  the  statute,  it  be- 
came a  doubt,  whether  it  was  so,  for  a  clerk  to  purchase  for  him- 
self 
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self  the  next  presentation  to  a  benefice  while  it  was  ftill,  and  to 
be  presented  thereto  after  it  became  void. 

To  put  an  end  to  this  doubt,  it  is  by  the  12  Ann.  c.  12.  enacted, 
"  That  if  any  person  shall  for  money,  reward,  gift,  profit,  or  ad- 
*'  vantage,  or  for  or  by  reason  of  any  promise,  agreement,  grant, 
**  bond,  or  other  assurance,  of  or  for  any  money,  reward,  gift, 
"  profit,  or  benefit,  directly  or  indirectly,  in  his  own  name,  or  in 
*•  the  name  of  any  other  person  or  persons,  take,  procure,  or 
*•  accept  the  next  avoidance  or  presentation  to  any  benefice  with 
*'  cure  of  souls,  dignity,  prebend,  or  living  ecclesiastical,  and 
**  shall  be  presented  or  collated  thereupon  ;  that  every  such  pre- 
"  sentation  or  collation  shall  be  utterly  void  and  of  no  effect  in 
"  law,  and  such  agreement  shall  be  deemed  to  be  a  simoniacal 
"  contract ;  and  it  shall  be  lawful  for  the  queen's  majesty,  her 
"  heirs  and  successors,  to  present  or  collate  unto  such  benefice, 
''  dignity,  prebend,  and  living  ecclesiastical,  for  that  time  or  turn 
*'  only ;  and  the  person  so  corruptly  taking,  procuring,  or  accept- 
'*  ing  such  benefice,  dignity,  prebend,  or  living,  shall  from 
*'  thenceforth  be  adjudged  a  disabled  person  to  have  and  enjoy 
''  the  same,  and  shall  be  subject  to  any  punishment,  pain,  or 
"  penalty  prescribed  or  inflicted  by  the  laws  ecclesiastical,  in  like 
"  manner  as  if  such  agreement  had  been  made  after  such  bene- 
'*  fice,  dignity,  prebend,  or  living  had  become  vacant." 

It  is  equally  an  offence  within  the  meaning  of  the  statute,  where  3  Inst.  155, 
tliere  has  been  a  corrupt  presentation  by  a  person  usurping  the 
right  to  present,  as  if  it  had  been  by  the  person  having  the  right. 

If  a  presentation  be  by  one  usurping  the  right  of  patronage,  3  Lev.  115. 
and  pending  an  action  of  qiiare  iyjipedit  for  removing  his  clerk,  Walker  v. 
who  is  afterwards  removed,  the  benefice  be  sold,  this  is  an  offence  Hamersly. 
within  the  meaning  of  the  statute,  for  the  church  was  never  full  |  ^  ""^*  ^^' 
of  that  clerk.     If  this  were  allowed,  the  statute  might  be  eluded, 
for  it  would  be  only  getting  an  usurper  to  present  while  the  living 
was  void,  and  then  selling  it. 

A  corrupt  contract  with  the  wife  of  the  patron  is  an  offence  1  Roll.  R.  235. 
within  the  meaning  of  the  statute,  although  the  patron  himself  be  Cro.Jac.  385. 
not  privy  thereto. 

If  a  clerk  contract  to  give  money  for  being  presented  to  a  Lane,  103. 
church,  and  be  afterwards  presented  thereto  gi'atis,  this  is  an  K't-chen  v. 
offence  within  the  meaning  of  the  statute ;  the  clerk  being  deemed  ^*'^^''*- 
an  unfit  person  to  hold  the  benefice,  for  having  at  any  time  been 
capable  of  intending  to  obtain  it  corruptly. 

A  corrupt  contract  for  procuring  a  presentation  to  a  benefice  Cro.  Car.  531, 
between  strangers,  although  neither  the  patron  nor  incumbent  be  Bawderick  v. 
privy  thereto,  is  an  offence  within  the  meaning  of  the  statute;  for  Mackallen 
if  there  be  a  corrupt  contract,  it  matters  not  by  wliom  it  is  made ;  ^iJ^^'j^ 
but  in  this  case  the  presentee  is  a  simoniacc  prornottis,  and  not  a 
simoniacus, 

A  second  brother,  having  a  right  to  present,  made  a  corrupt  Lane,  75. 
contract  to  present  a  certain  person  ;  but  in  order  to  elude  the  Calvert  ▼, 
statute,  surrendered  the  right  of  presenting  to  his  elder  brother,  ^^^chen. 
The  latter,  not  being  privy  to  the  contract,  presented  the  person 

who, 
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who,  pursuant  thereunto,  was  to  be  presented.     It  was  holden^ 
that  the  corrupt  contract  was  an  offence  within  the  meaning  of  the 
statute,  and  that  its  being  performed  by  an  innocent  person  made 
no  alteration  in  the  case. 
5  Lev.  338.  An  agreement  was  between  Richards  a  friend  of  BoughtojCs 

Rex  V.  Hide      and  Taylor,  that  Doughtun  should  present  Hide,  and  that  Taylor 
and  others.       should  pay  liichards  20/.  per  annum  for  six  years,  in  case  Hid- 
should  so  long  live,  for  the  use  of  Boughton.     In  an  action  of 
quare  tmpedif.  Hide  pleaded,  that  he  had  no  notice  of  the  agree- 
ment at  or  before  his  presentation.     Upon  a  demurrer  it  was 
holden,  that  the  corrupt  contract  is  enough,  and  that  it  is  imma- 
terial whether  he  had  or  had  not  notice  thereof. 
Cro.EUz.  788.       If  a  stranger,  the  church  being  void,  contract  with  the  patron 
Baker  v.Ro-     fo^  ^  grant  of  the  presentation,  and  present  a  person  not  privy 
^^^^'  to  the  contract,  the  presentee,  although  the  grant,  it  being  of  a 

chose  in  action,  be  void,  is  not  to  be  considered  as  an  usurper, 
but  as  a  simoniace  proffiolus,  because  he  was  presented  in  pur- 
suance of  a  corrupt  contract. 
Cro.  Jac.  533.       If  a  father,  the  church  being  void,  contract  with  the  grantee 
of  the  next  presentation  to  permit  the  grantor  to  present  his  son, 
and  the  son  be  presented,  he  is  a  simoniace  promotus. 
Cro.  Car.  425.       If  a  father,  in  consideration  of  a  clerk's  marrying  his  daughter, 
Birt  V.  Man-     covenant  with  the  father  of  the  clerk  to  procure  for  him  a  pre- 
"'"S*  sentation  to  a  certahi  church  when  it  shall  become  void,  and  the 

clerk  be  presented,  when  the  church  becomes  void,  he  is  a  simo- 
niace p'omotus, 
Noy,  142.  If  an  agreement  be  to  pay  five  pounds  per  annum  to  the  widow 

Baker  V.  of  the  last  incumbent,  or  ten  pounds  per  annum  to  the  son  of  the 

Mounford.        |^j.  incumbent,  so  long  as  he  shall  be  a  student  at  Cambridge  and 
unpreferred,  neither  of  these  is  an  offence  within  the  meaning  of 
the  statute. 
1  Roll.  Rep.  A  bond,  with  a  condition  that  the  incumbent  shall  not  be 

Carey  v.  Yeo.  absent  eiglity  days  in  a  year  from  his  living,  is  not  simoniacal: 

this  being  a  lawful  condition. 

Cro.  Jac.  426.       A.  covenanted,  that  B.  his  son  should  marry  C.  the  daughter 

Byrte  v.  Man-  Qf  £)^     J^  consideration  of  the  marriage  D.  covenanted  to  ad- 

"'"^'  vance  300/.  for  his  daughter's  portion,  and  A,  covenanted  to  settle 

certain  lands  on  B.  and  C     There  were  likewise  covenants  on 

the  part  of  A,  for  the  value  of  the  lands  and  for  quiet  enjoyment, 

and  a  covenant  on  the  part  of  Z).  to  procure  a  certain  benefice 

for  B.  on  the  next  avoidance.     It  was  holden,  that  this  was  not 

a  corrupt  contract,  it  not  being  a  covenant  in  consideration  of 

the  marriage,  but  a  distinct  and  independent  covenant  without 

any  apparent  consideration. 

The  King  V.  ||  Where  a  chapel  in  a  township  was  endowed  in  1428  with 

Bishop  of  Ox-  the  vicarial  tithes,  and  the  inhabitants  had  the  right  of  appointing 

ford,  7  bast,     ^  curate,  and  in  an  inclosure  act  passed  in  1797,  it  was  recited 

as  a  matter  of  doubt,  whether  the  curate  was  entitled  to  the 

small  tithes,  or  to  a  modus  in  lieu  thereof;  and  on  a  vacancy  in 

1801,  the  inhabitants  appointed  J.  P.  curate,  on  his  signing  an 

agreement  with  the  inhabitants,  stating  that  he  was  appointed  to 

the 
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the  curacy,  and  to  the  money-payment  of  40/.  185.  2d.  annually, 
payable  out  of  the  lands  in  P.,  and  that  the  inhabitants,  con- 
sidering the  stipend  insufficient,  voluntarily  agreed  with  J.  P.  to 
allow  him  in  addition  the  sum  of  29/.  115.  106?.,  provided,  and 
it  was  thereby  agreed,  that  the  additional  payment  should  not  in 
any  way  alter  the  money-payment  of  40/.  1 85.  2^.,  wherewith  the 
lands,  S)C.  had  h^ew  from  time  immemorial  charged  in  right  of  the 
said  church,  and  that  the  said  J.  P.  did  consent  to  accept  the 
curacy  on  those  terms :  it  was  held  by  the  Court  of  K.  B.  that 
tlie  agreement  was  entered  into  for  restraining  the  curate  from 
asserting  his  rights,  and  was  therefore  an  agreement  for  a  benefit 
to  the  patron  within  the  statute,  and  that  the  presentation  was 
simoniacal  and  void ;  and  the  crown  having  presented  for  the 
simony,  the  court  refused  a  maiidamtis  to  the  bishop  to  license  a 
subsequent  curate  appointed  by  the  inhabitants. 

Where  a  bond  was  given  by  a  father  to  his  son,  for  securing  Kircudbright 
to  him  an  annuity  until  he  should  be  in  possession  of  a  living  of  brjah't^^s  v 
a  given  value,  and  the  son  signed  an  agreement,  declaring  that  ^^^^ 
he  would  take  holy  orders,  and  accept  such  a  living  as  soon  as  it 
could  be  procured  for  him,  the  Lord  Chancellor  expressed  great 
doubts  whether  such  a  bond  was  not  void :  but  the  case  was  de- 
cided on  other  grounds,  and  qucere?^ 

(B)  How  far  a  Bond  for  resigning  a  Benefice  is  good 

at  Law. 

A   BOND  for  resigning  a  benefice  is  sometimes  special,   at 
other  times  it  is  general. 

The  condition  of  a  special  bond  is,  that  the  incumbent  shall 
resign  in  favour  of  a  certain  person,  when  that  person  shall  be 
capable  of  being  j)resented  to  the  benefice. 

The  condition  of  a  general  bond  is,  that  the  incumbent  shall 
resign  upon  request. 

A  bond,  with  condition  to  resign  within  three  months  after  Cro.  Jac.  249. 
request,  was  holden  to  be  good,  although  the  bond  appeared  to  ^^^^^  ^'^^' 
have  been  given  with  an  intent  that  the  patron  siiould  present  bond^giveiAv 
his  son;  and  by  the  court:    A  man  may  without  any  colour  of  the  incumbent 
simony  bind  himself  for  a  good  reason  to  resign,  as  if  he  take  a  to  the  patron 
second  benefice,  or  if  he  be  non-resident,  or  that  the  patron  may  ^9  ''^^^'P"  '^.Jj^ 
present  his  son  :  but,  if  the  condition  of  a  bond  be,  to  let  the  pa-  „po„  ^y^^  ij'y. 
Iron  have  a  lease  of  the  glebe  or  tithes,  or  to  pay  a  sum  of  money,  inp,  hath  been 
it  is  simoniacal.     The  judgment  in  this  case  was  affirmed  in  the  holden  good. 
Exchequer  Chamber.  Hagshaw  v. 

*  Bosslcy, 

4  Term  R.  78.  And  where  a  bond  was  conditioned  to  reside,  to  resign  for  the  patron's  son 
to  be  presented,  and  to  keep  the  parsonage-house  and  chancel  in  repair,  the  Court  of  King'» 
Bendi  gmve  juagment  fur  the  plaintiff  without  argument,  saying,  as  this  was  not  precisely 
nniUar  to  the  case  of  the  Bishop  of  London  v.  Ffytchc,  they  were  bound  by  the  cstablislied 
icrie*  of  precedents.    Partridge  v.  Whiston,  Id.  359.] 

Tlie  doctrine  of  tliis  case,  which  was  the  case  of  a  special   Cro.  Car.  lao. 
bond,  was  uot  many  years  after  extended  to  the  case  of  a  general  Babington  v. 

bond) 
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Wood.    [Sir    bond,  and  the  judgment  in  the  latter  case  was  ako  affirmed  in 
\Vm.Jon.L>20.  tlie  Exchequer  Chamber. 
S.C.  Watson  ' 

V.  Baker,  Sir  T.  Kaym.  175.  S.  P.] 

Stra.  227.  In  two  modern  cases,  the  court  refused  to  permit  the  validity 

Peele  v.  the  of  ^  general  bond  for  resigning  a  benefice  to  be  argued  against : 

CarlS^  ^"^'  "^  ^^^  former  of  these  cases,  it  is  said  by  the  court,  that  a 

Sayer,  141.  general  bond  for  resigning  a  benefice  has  been  frequently  holden 

Wyndham  v.  good  in  the  Court  of  Chancery. 
Bowen. 

Ambl  268  [And  in  the  case  of  Grei/  v.  Hesketh,  Lord  Hardmcke  said, 

f  'iTh'd    *-  *^^^se  sort  of  bonds  are  held  good  at  law,  and  so  they  are  in 

6ion,  which  equity,  unless  an  ill  use  is  attempted  to  be  made  of  them,  in 

was  brought  which  case  that  court  will  interfere.     However,  notwithstanding 

about  by  the  these  decisions,  general  bonds  of  resignation  were  declared  void 

great  ^  ^-  at  law  by  the  House  of  Lords  in  the  great  case  [a)  of  the  Bishop 

ability  of  the  o^  London  v.  Disney  Ffyiche  (May  1783);  and  the  judgment  of 

Chancellor  the  Court  of  Common  Pleas,  affirmed  by  the  King's  Bench,  was 

TAur/ou;e, and  accordinfflv  reversed.] 
the  honest  ^  "^ 

zeal  of  the  bishops,  was  contrary  to  the  opinion  of  all  the  judges,  except  Et/re  B.,  and  seems 
not  likely  to  be  acquiesced  in.     Vide  4  Term  R.  78.  359. 

Bishop  of  II In  this  case,  L,  D,  Ffytche,  Esq.   brought  a  writ  of  quare 

London  v.  impcdity  in  the  Common  Pleas,  against  the  Bishop  of  Lon- 
487^  2  Br^*'  '^^''  ^°^  refusing  to  admit,  institute,  and  induct  the  Rev.  J. 
P.  C.  211.  Ey?-€,  the  clerk  presented  by  Mr.  F.,  to  the  rectory  of 
Woodham  IValtet',  in  Essex^  whereof  Mr.  F,  was  patron.  In 
1  Bro.  C.  Ca.  Trinity  Term  1781,  after  the  commencement  of  the  action  of 
95.  quare  impedit,  the  bishop  filed  a  bill  of  discovery  in  Chancery, 

to  discover  whether  a  bond  or  security  for  resignation  had  been 
given  by  the  clerk  to  the  patron,  in  order  to  avail  himself  of  the 
discovery  for  his  defence  at  law.  To  this  bill  F,  demurred, 
but  the  demurrer  being  over-ruled,  the  discovery  was  obtained, 
and  the  bishop  then  pleaded  to  the  action  in  the  Common  Pleas, 
1st,  That  in  pursuance  of  a  simoniacal  contract  between  the 
said  L.  D.  F.  and  John  Eyre^  the  saitl  L,  D.  F,  presented  the 
said  Jo/iJi  Eyre  to  the  rectory,  and  the  said  Jo/in  Eyie  gave 
a  bond  to  the  said  L,  Z).  jp.,  conditioned  to  resign  the  same 
upon  request,  by  means  whereof  the  presentation  of  the  said 
John  Eyre  became  void,  and  the  said  bishop  did  not  nor  could 
admit  him  under  such  presentation.  2d,  That  for  the  purpose 
of  investing  the  said  L,  D.  F.  with  undue  influence  and  con- 
trol over  the  Siiid  J.  Eyrcj  as  rector  of  the  said  rectory,  it  was 
agi-eed  between  them,  that  the  said  L,  D,  F.  should  present 
the  said  J.  E.  to  the  same,  and  that  the  latter  should  give  such 
bond  as  aforesaid ;  that  he  was  presented,  and  gave  the  bond ; 
that  by  means  thereof  the  said  L.  D.  F,  would  have  acquired 
undue  influence  over  the  said  J.  Eyre,  if  he  had  been  admitted, 
^c;  and  he  thereby  became  an  unfit  person,  wherefore  the 
bishop  refused  to  admit  him.  /'.  demurred  to  these  pleas ; 
and  in  Hilary  Term,  1782,  the  Court  of  C.  B.  gave  judgment 
against  the  bishop  on  both  pleas.     Upon  this  judgment  the 

bishop 
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bishop  brought  a  writ  of  error  in  the  K.  B.,  assigning  the  com- 
mon errors.  In  the  argument  for  the  biShop,  it  was  attempted 
to  distinguish  this  case  from  the  former  decisions  establishing 
the  validity  of  such  bonds,  since  those  were  between  the  obligor 
and  the  obligee,  and  this  was  between  the  patron  and  the  bishop. 
But  the  court  over-ruled  this  dictinction  ;  and  considering  them- 
selves bound  by  the  current  of  authorities,  in  Michaelmas  Term, 
1782,  affirmed  the  judgment  of  the  C.  B.  On  this  judgment 
of  affirmance  a  writ  of  error  was  brought  in  the  House  of  Lords, 
and  for  the  plaintiff  in  error  it  was  contended,  that  the  adjudged 
cases  on  the  subject  were  inapplicable,  none  of  them  having 
arisen  between  parties  in  the  same  capacity,  and  under  similar 
circumstances ;  that  the  bishop  was  authorized  to  judge,  in  the 
first  instance,  of  the  fitness  or  unfitness  of  a  clerk,  and  that  he 
had  exercised  such  authority;  that  it  was  in  the  power  of  a  pa- 
Iron,  by  a  general  bond  of  resignation,  to  sell  a  vacant  living  by 
certain  and  infallible  means;  that  such  a  bond  put  the  clerk 
under  the  power  of  the  lay  patron,  instead  of  the  authority  of  the 
bishop ;  that  such  a  bond,  in  effect,  converts  a  benefice,  which 
cannot  be  directly  conferred  for  a  shorter  period  than  for  life, 
into  an  office  at  will  of  the  patron ;  that  it  enables  the  patron 
and  clerk  to  make  a  partition  of  the  emoluments  of  the  benefice ; 
and  that  it  is  an  assurance  of  profit  or  benefit  to  the  patron,  con- 
trary to  the  Stat.  31  Eliz.  c.  6.  On  the  part  of  the  defendant  in 
error  it  was  answered,  that  the  question  was  settled  by  the  de- 
cided cases ;  that  as  to  the  possibilities  of  abuse  of  such  bonds, 
when  such  illegal  facts  were  alleged  and  proved,  the  bond  could 
not  be  enforced,  but  that  the  courts  did  not  interfere  on  possi- 
bilities ;  and  that  in  the  present  case  the  bond  was  a  simple  resig- 
nation bond,  unattended  with  any  such  illegal  circumstance. 
After  hearing  counsel,  various  questions  were  put  to  the  judges, 
of  whom  eight  were  present.  In  answer  to  the  questions,  seven 
of  the  judges,  viz.  Heath  J.,  Btdler  J.,  Na?'es  J.,  IVilles  J.,  Goidct 
J.,  and  the  Lord  Chief  Baron,  and  Penyn  B.,  delivered  their 
opinions,  that  such  a  bond  was  not  corrupt  or  illegal  within  the 
meaning  of  the  statute,  and  that  the  presentation  was  not  void. 
Ei/re  B.  gave  his  opinion  to  the  contrary.  After  hearing  the 
opinions,  a  debate  and  division  ensued,  and  notwithstanding  the 
opinions  of  the  judges,  the  judgment  of  the  K.  B.  was  reversed, 
by  nineteen  votes  against  eighteen. 

Whether  a  bond  conditioned  to  resign  in/avour  of  a  partiadar 
person  is  void  or  not,  has  been  much  agitated.     From  the  above 
case  o(  Johns  v.  iMWrencCy  {atite,  p.  237.)  it  would  appear  to  be 
valid;   and  this  appeared  the  inclination  of  the  judges  in  a  late  vt 
case,  which,  however,  was  decided  (m  another  ground,     llie  de-  Newman 
fendant's  father  had  a  life  estiite  in  lands,  (J-c.  in  Somersetshire^  ex-  4  Maul.  &  S".. 
])cctant  on  the  decease  of  the  father's  brother  without  issue  male;  ^^' 
and  the  defendant  was  remainder-man  in  Uiil,  expectant  on  such 
life  estate.     By  agreement  l)etwecn  the  father  and  brother  and 
the  defendant,  it  was  agreed  to  suffer  a  recovery,  and  that  the 
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11(a)  And  this 
may  also  be 
the  case 
where  a  deed 
is  in  part  void 
under  the  ope- 
ration of  a 
statute;  unless, 
indeed,  the 
statute  (like 
the  act  against 
usury,  ^c.) 
ejcpressly 
render  the 
deed  void  to 
all  intents  and 
purposes. 
1  Marsh,  310. 
6  Taunt.  569.  II 
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estate  should  be  limited  to  the  defendant  in  fee,  in  consideration 
of  a  sum  of  money  to  be  paid  by  him  to  his  father,  and  also  that 
in  case  certain  livings  belonging  to  the  estate  should  become 
vacant  during  the  lives  of  the  defendant  and  his  younger  brother, 
the  defendant  should  present  his  brother,  if  then  qualified,  or  if 
not  (jualifietl,  should  present  some  other  person  od  ititniin,  and 
procure  such  incumbent  to  resign  on  the  defendant's  receiving 
notice  of  his  brother's  qualification ;  and  the  defendant  gave  his 
father  a  bond  conditioned  for  the  performance  of  these  several 
things.  To  an  action  of  debt  on  this  bond,  the  defendant  set  out 
on  oyer  the  bond  and  condition  reciting  the  agreement,  and  pleaded 
that  the  agreement  was  simoniacal.  The  plaintiff  demurred,  and 
the  court  on  argument  seemed  to  distinguish  this  case  from  the 
Bishop  of  London  v.  Fytche,  since  this  was  not  a  general  bond 
of  resignation :  but  supposing  it  simoniacal  as  to  the  presentation 
of  the  son  of  the  obligee,  yet  for  the  payment  of  the  money  it  was 
exempt  from  vice ;  and  at  comvion  lawy  the  good  might  be 
separated  from  the  bad.  (a) 

And  upon  this  principle  the  following  case  was  decided : — The 
Rev.  G.  P.,  incumbent  of  the  living  of  Brnd'wcll  juxta  Mare,  and 
also  beneficial  owner  of  the  advowson,  which  was  vested  in  his 
trustee,  agreed  with  Sir  //.  B.  D.  for  the  sale  of  the  advowson 
for  a  sum  of  money,  and  also  that  he  should  resign,  and  pre- 
sent the  vendee  to  the  living.  The  bishop  refusing  the  resig- 
nation, P.,  in  order  to  effect  the  simoniacal  purpose,  granted  a 
lease  for  ninety-nine  years  to  Sir  H.  B.  D,  of  the  tithes  and  profits 
of  the  living,  if  P,  should  so  long  live,  at  a  peppercorn  rent. 
A  conveyance  was  executed  of  the  advowson  from  P.'s  trustee, 
to  a  trustee  for  D,  On  P.'s  death,  the  crown  presented  for 
that  turn,  on  the  ground  of  the  simoniacal  contract;  and  on  the 
death  of  the  crown's  incumbent,  the  heir  at  law  of  P.  disturbed 
the  parties  claiming  under  the  conveyance  of  the  advowson  in 
their  right  of  presentation.  These  parties  declared  against  the 
bishop  and  the  heir  at  law  in  quare  ivipedit ;  and  the  case  coming 
before  the  Court  of  C.  13.,  on  demurrer  to  the  defendant's  pleas, 
the  court  decided  that  the  conveyance  of  the  advowson  was  only 
void  as  far  as  regarded  the  next  presentation,  and  the  vendees 
having  forfeited  that  turn,  were  afterwards  entitled  to  present 
under  the  conveyance. 

Since  the  above  decisions,  the  question  as  to  special  bonds  of 
resignation  has  been  set  at  rest;  and  it  has  been  decided  by  the 
House  of  Lords,  that  there  is  no  distinction  between  a  bond 
conditioned  for  resigning  generally  on  the  request  of  the  pa- 
tron, and  a  bond  conditioned  to  resign  in  favour  of  a  parti- 
cular relative  of  the  patron ;  and  a  bond  for  resigning  in  favour 
of  one  of  two  brothers  of  the  patron,  was  held  simoniacal  and 
void. 

In  consequence  of  this  decision,  two  statutes  have  been 
passed  on  the  subject,  rendering  such  bonds  valid  to  a  certain 
extent,  and  under  certain  regulations. 

By 
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By  Stat.  7  &  8  Geo.  4.  c.  25.  §1.,  it  is  enacted,  That  no  7&8G.4. . 
presentation,  collation,  gift,  or  bestowing  any  such  spiritual  office  ^•-^-  §  ^• 
to  or  upon  any  spiritual  person,  befare  the  9th  day  of  April  in 
the  present  year  of  our  Lord  1827,  nor  any  admission,  institu- 
tion, investiture,  or  induction  thereupon,  shall  be  void,  frustrate, 
or  of  no  effect  in  law,  for  or  by  reason  of  any  such  engagement 
made,  given,  or  entered  into  by  such  spiritual  person,  or  by  any 
other  person  or  persons,  for  the  resignation  of  the  same,  to  the 
intent  or  purpose  manifested  by  the  terms  of  such  engagement, 
that  some  person  specially  named  or  described  therein,  or  one  of 
two  persons  so  specially  named  or  described,  should  be  pre- 
sented, collated,  or  nominated  to  such  spiritual  office,  or  that  the 
same  should  be  given  or  bestowed  to  or  upon  him,  or  for  the 
resignation  thereof,  upon  notice  or  request,  or  otherwise,  when 
a  person,  or  one  of  two  persons,  so  specially  named  or  described, 
should  become  qualified,  by  age  or  otherwise,  to  accept  and  take 
the  same ;  and  that  it  shall  not  be  lawful  for  the  king's  most 
excellent  majesty,  his  heirs  or  successors,  for  or  by  reason  of  such 
engagement,  as  aforesaid,  to  present  or  collate  unto,  or  give  or 
bestow  such  spiritual  office ;  and  that  such  spiritual  person,  and 
patron  or  patrons,  or  other  person  or  persons  respectively,  shall 
not  be  liable  to  any  pains,  penalty,  forfeiture,  loss,  or  disability, 
nor  to  any  prosecution  or  other  proceedings,  civil,  criminal,  or 
penal,  in  any  court  ecclesiastical  or  temporal,  for  or  by  reason  of 
his,  her,  or  their  having  made,  given,  or  entered  into  or  accepted 
or  taken  such  engagement  as  aforesaid;  and  that  every  such 
presentation  or  collation,  or  gift  or  bestowing,  before  the  said 
9th  day  of  April  in  the  present  year  of  our  Lord  1827,  and  every 
admission,  institution,  investiture,  and  induction  thereupon,  shall 
be  as  valid  and  effiictual  in  the  law,  to  all  intents  and  purposes 
whatsoever,  as  if  such  engagement  had  not  been  made,  given,  or 
entered  into,  or  accepte<l  or  taken  ;  anything  in  any  act,  statute, 
or  canon,  or  any  law  to  the  contrary  in  any  wise  notwithstand- 
ing. 

Be  it  further  enacted.   That  every  such  engagement  which  §2. 

hath  been  made,  given,  or  entered  into  at  any  time  before  the 
said  9th  day  of  Aj)ril  in  the  present  year  of  our  Lord  1827,  for 
the  resignation  of  any  benefice  with  cure  of  souls,  dignity,  pre- 
bend, or  living  ecclesiastical,  to  the  intents  or  purposes  mani- 
fested by  the  terms  of  such  engagement,  that  some  person  spe- 
cially named  or  described  therein,  or  one  of  two  persons  so 
specially  named  or  described,  should  be  presented,  collated,  or 
nominated  to  such  spiritual  office,  or  that  the  same  should  be 
given  or  bestowed  to  or  upon  him,  or  for  the  resignation  thereof, 
upon  notice  or  request,  or  otherwise,  when  a  person,  or  one  of 
two  persons,  so  specially  named  or  described,  should  become 
qualified,  by  age  or  otherwise,  to  accept  and  take  the  same,  shall 
be  good,  valid,  and  cfi'cctual,  in  the  law,  to  all  intents  and  pur- 
poses whatsoever ;  anything  in  the  said  recited  act,  or  in  any 
other  act,  statute,  or  canon,  or  any  law  to  the  contrary  in  any 
wise  notwithstanding. 

You  VIL  R  Provided 
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§5.  Provided  always,   Tliat  nothing  in  this  act  contained  shall 

extend,  or  be  construed  to  extend,  to  the  case  of  any  engagemenD 
which  shall  not  have  been  made,  given,  and  entered  into,  really 
and  bona  Jide  to  the  intent  or  purpose  aforesaid,  and  no  other : 
Provided  also,  that  nothing  herein  shall  be  deemed  compulsory 
upon  the  ordinary  to  accept  the  resignation. 
§4.  Provided  always,  and  be  it  further  enacted,  That  in  every  case 

where  any  such  spiritual  office  shall,  after  the  passing  of  this  act, 
be  resigned  pursuant  to  any  such  engagement,  and  the  person, 
or  one  of  the  two  persons,  so  specially  named  or  described 
therein,  shall  not  be  presented,  collated,  nominated,  or  appointed 
by  donation  to  such  spiritual  office,  within  six  calendar  months 
next  after  such  resignation,  the  resignation  which  shall  so  have 
been  made  pursuant  to  such  engagement  shall,  to  all  intents  and 
purposes,  be  void  and  of  no  effect ;  and  the  spiritual  person  who 
shall  so  have  resigned  shall,  without  any  act  or  form,  and  as  it* 
such  resignation  had  not  been  made,  be  deemed  and  taken,  to 
all  intents  and  purposes,  to  be,  and  to  have  continued  the  in- 
cumbent actually  in  possession  of  such  spiritual  office,  notwith- 
standing such  resignation  ;  and  although,  within  the  said  six 
months,  any  other  person  may  have  been  presented,  collated, 
nominated,  instituted,  or  inducted  thereto,  or  received  investiture 
thereof,  provided  such  person  so  resigning  shall  not,  by  reason 
of  any  other  act  or  thing,  become  disqualified  to  hold  the  same. 
§5.  Provided  also,  and  be  it  further  enacted.  That  nothing  in  this 

act  contained  shall  extend,  or  be  construed  to  extend,  to  the  case 
of  any  such  engagement,  upon  or  with  respect  to  which  any 
action,  suit,  bill,  plaint,  or  information  shall  have  been  brought, 
sued  out,  or  commenced  and  prosecuted  before  the  9th  day  of 
April  in  this  present  year. 

By  Stat.  9  Geo.  4.  c.  94%  §  1 .  it  is  enacted.  That  every  engage- 
ment by  promise,  grant,  agreement,  or  covenant,  which  shall  be 
really  and  bona  Jide  made,  given,  or  entered  into,  at  any  time 
after  the  passifig  of  this  act,  for  the  resignation  of  any  spiritual 
office,  being  a  benefice  with  cure  of  souls,  dignity,  prebend,  or 
living  ecclesiaiitical,  to  the  intent  or  purpose,  to  be  manifest  by 
the  terms  of  such  engagement,  that  any  one  j^rson  whosoever, 
to  be  specially  named  and  described  therein,  or  one  or  two  per- 
sons to  be  specially  named  and  described  therein,  being  such 
persons  as  are  hereinafter  mentioned,  shall  be  presented,  col- 
lated, nominated,  or  appointed  to  such  spiritual  office,  or  that 
the  same  shall  be  given  or  bestowed  to  or  u})on  him,  shall  be 
good,  valid,  and  effiictual  in  the  law,  to  all  intents  and  purposes 
whatsoever,  and  the  performance  of  the  same  may  also  be  en- 
forced in  ecjuity  :  Provided  always,  that  such  engagement  shall 
be  so  entered  into  before  the  presentation,  nomination,  colla- 
tion, or  appointment  of  the  party  so  entering  into  the  same  as 
aforesaid. 
§  2.  Provided  always,  and  be  it  furtiier  enacted.  That  where  two 

persons  shall  be  so  specially  named  and  described  in  such  en- 
gagement, each  of  them  shall  be,  either  by  blood  or  marriage, 
'  an 
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Jin  uncle,  son,  grandson,  brother,  nephew,  or  grand  nephew  of 
tlie  patron,  or  of  one  of  the  patrons  of  such  spiritual  office,  not 
being  merely  a  trustee  or  trustees  of  the  patronage  of  the  same, 
or  of  the  person,  or  one  of  the  persons,  for  whom  the  patron  or 
patrons  shall  be  a  trustee  or  trustees,  or  of  the  person  or  one  of 
the  persons  .by  whose  direction  such  presentation,  collatjon,  gift, 
or  bestowing  shall  be  intended  to  be  made ;  or  of  any  married 
woman,  whose  husband,  in  her  right,  shall  be  the  patron,  or  one 
of  the  patrons  of  such  spiritual  office  ;  or  of  any  other  person  in 
whose  right  sucli  presentation,  collatioji,  gift,  or  bestowing 
shall  be  intended  to  be  raa<le. 

And  be  it  further  enacted.   That  no  presentation,  collation,  §^- 

gift,  or  bestowing  to  or  of  any  such  spiritual  office,  of  or  upon 
any  spiritual  person,  to  be  made  after  the  passing  of  this  act, 
nor  any  admission,  institution,  investiture,  or  induction  there- 
upon, shall  be  void,  frustrate,  or  of  no  effi^ct  in  law,  for  or  by 
reason  of  any  such  engagement  so  to  be  made,  given,  oi'  entered 
into  by  such  spiritual  person,  or  any  other  person  or  persons,  to 
or  with  the  patron  or  patrons  of  such  spiritual  office,  or  to  or 
with  any  other  person  or  persons,  for  the  resignation  of  the 
same  as  aforesaid ;  and  that  it  shall  not  be  lawful  for  the  king's 
most  excellent  majesty,  his  heirs  or  successors,  for  or  by  reason 
of  any  such  engagement  as  aforesaid,  to  present  or  collate  unto, 
or  give  or  bestow  such  spiritual  office ;  and  that  such  spiritual 
person,  and  patron  or  patrons,  or  other  person  or  persons 
respectively,  shall  not  be  liable  to  any  pains,  penalties,  for- 
feitures, loss,  or  disability,  or  to  any  prosecution,  or  other  pro- 
ceeding, civil,  criminal,  or  penal,  in  any  court,  ecclesiastical  or  " 
temporal,  for  or  by  reason  oi  his,  her,  or  their  having  made, 
lEjiven,  or  entered  into,  or  accepted  or  taken  such  engagement  as 
aforesaid ;  and  that  every  sucli  presentation  or  collation,  or  gift 
or  bestowing,  to  be  made  after  the  passing  of  this  act,  and  every 
admission,  institution,  investiture,  and  induction  thereupon  shall 
be  as  valid  and  effi^ctual  in  the  law,  to  all  intents  and  purposes 
whatsoever,  as  if  such  eaigagement  had  not  been  made,  given,  or 
entered  into,  or  accepted  or  taken ;  any  thing  in  an  act  passed 
in  the  3 1st  year  of  the  reign  of  her  late  majesty  Queen  Elizabeth, 
intituled,  "  An  act  against  abuses  in  the  elections  of  scholars 
and  presentations  to  benefices,"  or  in  any  other  act,  statute,  or 
canon,  or  any  law  to  the  contrary,  in  any  wise  notwithstanding. 

Provided  always,  and  be  it  further  enacted.  That  nothing  in  «^ 

this  act  shall  extend  to  the  case  of  any  such  engagement  as 
aforesaid,  unless  one  part  of  the  deed,  instrument,  or  writing  by 
which  such  engagement  shall  be  made,  given,  or  entered  into, 
shall,  within  the  space  of  two  calendar  months  next  after  the 
date  tlicreof,  be  deposited  in  the  office  of  the  registrar  of  the 
diocese,  wherein  the  benefice  with  cure  of  souls,  dignity,  pre- 
bend, or  living  ecclesiastical,  for  the  resignation  whereof  such  en- 
gagement shall  be  made,  given,  or  entered  into,  as  aforesaid, 
shall  be  locally  situate,  except  as  to  such  benefices  with  cure  of 
souls,  dignities,  prebends,  or  livings  ecclesiastical,  as  are  under 
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the  peculiar  jurisdiction  of  any  archbishop  or  bishop  ;  in  which 
Ciise,  such  document  as  aforesaid  shall  be  deposited  in  the  office 
of  the  registrar  of  tliat  peculiar  jurisdiction  to  which  any  such 
benefice  with  cure  of  souls,  dignity,  piebend,  or  living  eccle- 
siastical shall  be  subject ;  and  such  registrar  shall  respectively 
deposit  and  preserve  the  same,  and  shall  give  and  sign  a  certi- 
ficate of  such  deposit  thereof;  and  every  such  deed,  instrument, 
or  writing  shall  l)e  produced  at  all  proper  and  usual  hours  at 
such  registry,  to  every  person  applying  to  inspect  the  same ; 
and  an  office  copy  of  such  deed,  instrument,  or  writing,  certified 
under  the  hand  of  the  registrar,  (and  which  office  copy  so  cer- 
tified the  registrar  shall,  in  all  cases,  grant  to  every  person  who 
shall  apply  for  the  same,)  shall,  in  all  cases,  be  admitted  and 
allowed  as  legal  evidence  thereof  in  all  courts  whatsoever ;  and 
every  such  registrar  shall  be  entitled  to  the  sum  of  two  shillings, 
and  no  more,  for  so  depositing  as  aforesaid  such  deed,  instru- 
ment, or  writing,  and  so  as  aforesaid  certifying  such  deposit 
thereof;  and  the  sum  of  one  shilling,  and  no  more,  for  each 
search  to  be  made  for  the  same ;  and  the  sum  of  sixpence,  and 
no  more,  over  and  besides  stamp-duty,  if  any,  for  each  folio  of 
seventy-two  words  of  each  such  office  copy  so  certified  as  aforesaid. 

^  5.  And  be  it  further  enacted.  That  every  resignation  to  be  made 

in  pursuance  of  any  such  engagement  as  aforesaid  shall  refer  to 
the  engagement  in  pursuance  of  which  it  is  made,  and  state  the 
name  of  the  person  for  whose  benefit  it  is  made ;  and  that  it 
shall  not  be  lawful  for  the  ordinary  to  refuse  such  resignation, 
unless  upon  good  and  sufficient  cause  to  be  shewn  for  that  pur- 
pose ;  and  that  such  resignation  shall  not  be  valid  or  effectual, 
except  for  the  purpose  of  allowing  the  person  for  whose  benefit 
it  shall  be  so  made  to  be  presented,  collated,  nominated,  or 
appointed  to  the  spiritual  office  thereby  resigned,  and  shall  be 
absolutely  null  and  void  unless  such  person  shall  be  presented, 
collated,  nominated,  or  appointed  as  aforesaid  within  six 
calendar  months  next  after  notice  of  such  resignation  shall  have 
been  given  to  the  patron  or  })atrons  of  such  spiritual  office. 

|e.  Provided  also,  and  be  it  further  enacted,  That  nothing  in  this 

act  shall  extend  to  any  case  where  the  presentation,  collation, 
gift,  or  bestowing  to  or  of  any  such  spiritual  office  as  aforesaid 
shall  be  made  by  the  king's  most  excellent  majesty,  his  heirs  or 
successors,  in  right  of  his  crown  or  duchy  of  Lancaster;  or  by 
any  archbishop,  bishop,  or  other  ecclesiastical  })erson,  in  right 
of  his  archbishoprick,  bishoprick,  or  other  ecclesiastical  living, 
office,  or  dignity,  or  by  any  other  body  politic  or  corporate, 
whether  aggregate  or  sole,  or  by  any  other  person  or  persons  in 
right  of  any  office  or  dignity;  or  by  any  company,  or  any 
feoffees,  or  trustees  for  charitable  or  other  public  purposes;  or  by 
any  other  person  or  persons  not  entitled  to  the  patronage  of  such 
spiritual  office  as  piivate  property.  || 
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(C)  Of  the  Power  exercised  over  a  Bond  for  resigning 
a  Benefice  by  Courts  of  Equity. 

TF  an  improper  use  be  made  of  a  bond  for  resigning  a  bene- 
fice, relief  may  be  had  in  a  court  of  equity. 

A  perpetual  injunction  was  granted,  because  it  appeared  that  iVern.4ii. 
a  bond  for  resigning  a  benefice  had  been  made  use  of  to  pre-  Durston  v. 
vent  the  incumbent  from  demanding  tithes  of  his  patron.  Sands. 

Upon  a  bill  to  be  relieved  against  a  judgment,  obtained  on  a  Eq.  Ca.  Abr. 
general  bond  for  resigning  a  benefice,  it  appeared  that  the  obligee  86.  Hilliard 
had  made  an  offer  to  the  incumbent,  that  if  he  would  give  him  v-  Stapleton. 
seven  hundred  pounds,  he  should  not  be  sued  upon  the  bond. 
Satisfaction  was  ordered  to  be  entered  on  the  judgment,  and  a 
perpetual  injunction  was  granted.  A  new  bond  of  resignation  in 
the  penalty  of  two  hundred  pounds  was  decreed  ;  but  it  was  or- 
dered, that  no  action  should  be  brought  thereupon  without  leave 
of  the  court.  The  Lord  Keeper  said  in  this  case,  he  did  not 
know,  that  such  bond  had  ever  been  held  good,  except  to  pre- 
serve the  benefice  for  the  patron  himself,  or  for  a  son  or  friend 
of  his,  or  to  prevent  the  non-residence,  or  to  punish  the  vicious 
course  of  life  of  an  incumbent,  and  that,  although  a  bond  be  to 
resign  generally,  he  would  never  allow  it  to  be  recovered  upon, 
unless  some  such  reason  were  shewn  for  requiring  a  resigna- 
tion ;  because  a  door  would  be  thereby  opened  for  simony. 

A  bill  being  brought  to  be  relieved  against  a  judgment  upon  a  Eq.  Ca.  Abr. 
bond  for  resigning  a  benefice,  it  was  dismissed,  upon  the  defend-  228. 
ant's  proving  a  misbehaviour  in  the  incumbent.  Th^^T  ^ 

In  another  case  it  is  laid  down,  that  a  bond  to  resign  a  bene-   Chan.  Prec. 
fice  upon   request,   shall   not  be  made    use  of  to  turn  out  the  513.  Hawkins 
incumbent,  unless  there  be  non-residence,  or  some  gross  misbe-  v-^"™^* 
haviour ;  and  that  if  any  other  use  be  made  of  the  bond,  the 
court  will  grant  an  injunction. 

Caj)cly  upon  presenting  Peelc  to  a  living,  took  a  bond  for  re-  Stra.  554. 
signing,  when  the  patron's  nephew,  for  whom  the  living  was  Peelev.Capel. 
intended,  should  be  of  age.  At  his  coming  of  age  it  was  agreed, 
that  Peek  should  continue  to  hold  the  living  on  paying  the 
nephew  thirty  pounds  a  year.  After  having  paid  this  seven 
years,  Peele  refused  to  pay  it  any  longer.  An  action  being  here- 
U|X)n  brought  upon  the  bond,  Peelc  filed  a  bill  in  equity,  wherein 
he  prayed  an  injunction,  and  to  have  all  the  money  repaid.  An 
injunction  was  granted,  not  on  account  of  the  invalidity  of  the 
bond  ;  hut  because  an  ill  use  had  been  made  thereof.  As  to  the 
money  which  had  been  paid,  Peek  was  left  to  his  remedy  at  Jaw. 

[A  patron  having  obtained  judgment  against  the  incumbent  on 
a  general  lx)nd  of  resignation,  the  latter  filed  a  bill  in  equity  for  Grey  v.  He*. 
a  discovery,   whether  the  advowson  was  not  sold  with  a  promise  kett,Amb.268* 
to  procure  an  immediate  resignation.     The  defendant  demurred  ||Jf«^Bi»hop 
to  the  discovery,  as  tending  to  subject  bim  to  the  penalties  of  the  FytcheTBro. 
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statute  against  simony.     But  Lord  HardwicJce  over-ruled  the 
demurrer.] 


(D)  Whether  the  Penalty  of  a  Bond  for  resigning  a 
Benefice  be  saved,  where  the  Ordinary  has  refused 
to  accept  a  Resignation. 

Wats.  Com.  JT  ^s  in  one  case  said  to  be  in  the  power  of  the  ordinary,  to  dis- 
Idc.  24.  i|Se€  courage  the  use  of  bonds  for  resigning  benefices,  for  that  he 
a»/tf,(B.)|        may  refuse  to  accept  a  resignation  made  in  pursuance  of  such 

bond. 
Chan.  Free.  I"  another  case  it  is  said,  that  the  bishop  refused  to  accept  a 

513.  Hawkins  resignation,  offered  in  pursuance  of  a  bond  for  resigning  a  bene- 
V.  Turner.         fJce,  and  ordered  the  incumbent  to  continue  to  serve  the  cure  : 

declaring,  that  he  never  would  countenance  such  unjust  practices. 

2  Chan.  R.  In  another  case  it  is  laid  down,  that  an  ordinary  is  not  obliged 
398.  Durston    to  accept  a  resignation  in  pursuance  of  a  bond  for  resigning  a 
V.  Sands.          benefice,  unless  there  be  some  just  cause  for  turning  the  incum- 
bent out. 

MS  R  Mar-  ^"  ^  ^^^^  ^^^^  ^  grant  was  made  to  a  clerk  of  the  two  first  of 
quis*  of  Rock-  three  benefices  whicli  should  become  void,  provided  he  were  ca- 
ingham  v.  j)able  when  they  became  void  of  holding  them.  In  order  to 
Griffith.  make  himself  capable  of  taking  one  of  these  benefices,  the  clerk 

Chan  "*  offered  the  resignation  of  another  benefice  to  the  ordinary,  which 
[(a)  See  this  he  refused  to  accept.  One  (juestion  in  this  case  was.  Whether 
case  in  the  ordinary  was  obliged  to  accept  the  resignation  ?     It  was  in- 

3  Burn's  E.  L.  gisted  by  Mr.  Henley^  upon  one  side,  that  no  case  can  be  adduced 
it  is' said  t*hat  ^®  shew  that  the  ortlinary  can  arbitrarily  refuse  to  accept  a  re- 
in the  course  signation  of  a  benefice.  Mr.  Attorney  Murray,  who  was  on  the 
of  the  former  otner  side,  contented  himself  with  saying,  in  answer  to  this,  that 
argument,  the  ^\^q  plainest  points,  having  scarce  ever  been  called  in  question, 
heU^that\t  is  ^^^  supported  by  the  fewest  authorities.  No  decree  was  made 
in  the  power  of  as  to  this  point;  but  as  Lord  HardwicJce  intimated  it  once  or  twice 
the  ordinary  pretty  strongly  to  be  his  opinion  that  the  ordinary  ought  to  have 
to  accept  or       accepted  the  resignation,  he  did  afterwards  accept  it.  {a) 

iiation. It  seems  to  he  clear,  that  the  bishop  may  refuse  to  accent  a  resignation,  on  a  suf- 
ficient cause  for  his  refusal ;  but  whether  he  can  merely  at  his  will  and  pleasure  refuse  to  accept 
a  resignation  without  any  cause,  and  who  shall  finally  judge  of  the  sufficiency  of  the  cause, 
and  by  what  mode  he  may  be  compelled  to  accept  it,  are  questions  undecided.  In  the  case  of 
the  Bishop  of  London  v.  Fytchc,  the  Judges  in  general  declined  to  answer  the  question  pro- 
posed to  them,  whether  the  bishop  was  compellable  to  accept  a  resignation  ?  one  thought  he 
was  compellable  by  a  viandaniiUy  if  he  did  not  shew  sufficient  cause;  and  another  observed,  if 
he  could  not  be  compelled,  he  might  prevent  mdv  incumbent  from  accepting  an  Irish  bishoprick, 
as  no  one  can  accept  a  bishoprick  in  Ireland,  till  he  has  resigned  all  his  benefices  in  England, 
But  Lord  Thurlows  seenicd  to  be  of  opinion  that  he  could  not  be  compelled,  particularly  by 
Mandamus,  from  which  there  is  no  appeal  or  writ  of  error.  3  Burn's  L.  L.  337.,  &c.  Cun- 
ningh.  Law  of  Simony.]    ||See  Fletcher  v.  Lord  Sondes,  3  Bingh.544.|| 

What  fell  from  Lord  HardwicJce  upon  this  occasion,  is  suffi- 
cient to  render  the  authority  of  the  two  last  cases  very  doubtful. 
This  was  not  inciccn  the  case  of  a  bond  for  resigning  a  benefice ; 

but 
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b-iit  it  was  a  stronger  case ;  for  if  the  ordinary  cannot  refuse  to 
accept  a  resignation,  when  the  design  in  resigning  is  merely  to 
take  another  benefice,  it  would  be  strange  to  hold,  that  he  may 
refuse  to  accept  a  resignation,  to  be  made  at  the  request  of  a  pa- 
tron, in  consequence  of  an  agreement  which  it  has  been  again 
and  again  determined,  both  at  law  and  in  equity,  the  patron  had 
a  right  to  make. 

If  a  new  presentation  to  a  benefice  be  made  before  the  bishop  Cases  in  the 
has  accepted  the  resignation  of  the  incumbent,  the  presentation  ^^^  276^^^'* 
is  void.  Riley  V.Adams 

Noy,  1 47.    Cro.  Jac.  1 98' 

If  an  obligor  bind  himself  to  resign  a  benefice,  it  is  incumbent  Lutw.693. 
upon  him  to  procure  the  ordinary's  acceptance  of  his  resignation.  Studholme 

In  an  action  upon  a  bond,  the  condition  appeared  to  be,  that  Sayer,  185. 
an  incumbent  should,  within  three  months  after  the  expiration  of  J}^^*^^^  Y*, 
six  years,  to  commence  from  the  day  of  the  date  of  the  bond,  at  26T?^'s.C. 
the  request  of  the  patron,  his  heirs,  executors,  administrators,  or 
assigns,  resign  and  deliver  up  a  vicarage  into  the  hands  of  the 
proper  ordinary  ;  whereby  it  may  become  vacant,  and  the  patron, 
his  heirs,  executors,  administrators,  or  assigns,  may  present  anew. 
The  defendant  pleaded  that  he  did,  within  three  months  after  the 
expiration  of  the  six  years,  offer  to  resign  and  deliver  up  into  the 
hands  of  the  proper  ordinary  the  vicarage,  for  the  ordinary  to 
accept  the  same;  whereby  the  vicarage  might  become  vacant,  and 
the  patron  might  present  anew ;  and  that  the  ordinary  did  then 
refuse,  and  from  thenceforth  hitherto  hath  refused  to  accept  the 
resignation.     Upon  a  demurrer  to  this  plea,  it  was  holden  to  [(a)  Lord 
be  bad ;  because  it  is  not  therein  averred,  that  the  bishop  did  Hardivicke 
accept  the  resignation ;  and  by  Rider  Ch.  J.,  the  defendant,  by  g^of The   "^^ 
undertaking  to  resign  (a),  so  that  the  vicarage  may  become  vacant,  same  opinion, 
and   the  plaintiff  may   present  anew,   has   undertaken   for  the  as  to  this  point, 
bishop's  acceptance  of  a  resignation  ;  which,  according  to  what  is  ^''^^"  this  case 
laid  down  in  Fame's  case,   Cro.  Jac.  198.   is  necessary  to  the  hhiilnChln- 
completion  of  a  resignation.  eery,  AmbU 

268.] 

(E)  Some  Objections  to  a  Bond  for  resigning  a  Benefice 

considered. 

''FIIE  result  of  the  whole  is,  that  a  bond  for  resigning  a  be-  l|But  both 

nefice  is  good  at  law,  and  that  courts  of  equity  will  restrain  general  and 

every  improper  use  thereof.  'P^^'^i  ^""f^ 

^        '^     »  of  resignation 

have  since  been  holden  void.    Seean/^,  (B);  and  how  far  they  are  now  rendered  valid  by  the 

late  acts,  7&8G.4.  c.22.,  and  9G.4.  c.94.    See  an/(r,(B},  p.241.|| 

One  objection  to  a  Iwnd  for  resigning  a  benefice  is,  that  a 
corrupt  jxitron  may  make  an  ill  use  thereof.  It  is  a  sufficient 
answer  to  this  objection,  that  the  use  of  a  thing  ought  not  to  be 
discontinued  because  there  is  a  possibility  of  its  being  abused. 

Another  objection  to  u  bond  for  resigning  a  benefice,  which  is 
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reported  to  have  fallen  from  Holt  Ch.  J.  in  the  case  of  Swam  v. 
Carter,  Comb.  13.  is,  that  a  resignation-bond  comes  as  near 
simony  as  possible ;  it  being  easy  to  procure  a  round  sum  of 
money,  b^  making  the  penalty  of  the  bond  adequate  to  the  value 
of  the  benefice,  and  agreeing  privately  that  the  money  shall  be 
paid.  This,  which  would  be  an  oblique  way  of  selling  a  bene- 
fice, would  be  more  than  would  come  near,  for  it  would  be 
downright  simony.  If  there  be  no  other  way,  or  not  as  easy  a 
way  to  do  the  same  thing,  this  objection  would  be  insurmount- 
able ;  but,  if  there  be,  the  stopping  of  this  would  not  jirevent  the 
mischief.  The  same  clerk,  whose  conscience  would  allow  him  to 
do  this,  might  as  well  advance  the  money  agreed  upon  at  first, 
or,  if  that  did  not  suit  him,  give  an  absolute  boml  to  pay  the 
money  at  a  future  time.  If  this  be  so  that  the  same  crime  may 
still  be  committed,  and  with  as  much  secrecy,  what  good  end 
[Fkie4Term  would  be  answered  by  prohibiting  such  bonds,  which  may  be 
R-78.]  made  use  of  to  punish  the  neglect  of  duty,   or  the  immoral 

conduct  of  an  incumbent,  and  for  other  good  purposes? 

nSee  Stilling-         Another  objection  to  a  bond  for  resigning  a  benefice  is,  that 

fleet's  Letter  as  when  a  patron  takes  a  bond  of  resignation,  the  presentation  is 

to  Resignation  ^jjj^  Jm-ing  pleasure.  Be  it  so ;  and  I  will  suppose,  which  is  the 

Miscellaneous   "^"^^st  that  can  be  supposed,  that  the  bond  is  not  taken  with 

Discounes,       design  to  make  the  incumbent  careful  in  the  discharge  of  his 

p.57.||  duty,   but   to  let  some  friend  or   relation  afterwards  into  the 

benefice.    It  by  no  means  necessarily  follows,  that  the  church, 

which  is  the  great  thing  to  be  guarded  against,  will  be  therefore 

filled  with  an  unfit  person.     If  the  successor,  which  may  be  the 

case,  is  better  qualified  for  the  ministerial  office,  the  interest  of 

religion  will  be  advanced  by  the  exchange.    If  he  be  not  so  well 

qualified  it  is  an  evil:  but  it  is  that  evil  which,  in  the  present 

circumstance  of  things,  cannot  be  easily  prevented. 

(F)  Of  the  Forfeitures,  Disabilities,  and  Punishments 
incurred  by  Simony. 

I .  J5y  the  Incumbent. 

npHE  person  promoted  in  pursuance  of  a  corrupt  contract  is  at 

some  times  simoniaais ;  at  other  times  sivioniace  promotus. 

In  the  former  case,  wherein  he  is  a  party  or  a  privy  to  the 

contract,  lie  is  liable  to  suffer  more :  but  in  the  latter,  although 

he  be  quite  a  stranger  thereto,  he  is  to  a  certain  degree  involved 

in  the  consequences  of  the  contract.     The  design  is,  that  if  a 

sense  of  what  becomes  himself,  and  of  the  duty  he  owes  to  the 

public,  will  not  restrain  a  patron  from  being  guilty  of  simony,  a 

regard  for  the  person  whom  he  means  to  serve  may  do  it. 

siEliz.  c.e.  A  simoniaais  is  liable  to  forfeit  double  the  value  of  one  year's 

par.  5.  profit  of  the  benefice  he  has  been  presented  to  in  pursuance  of  a 

corrupt  contract;  a  sivioniace  promotus  is  not  liable  to  this  for- 

feitore. 

The 
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The  double  value,  which  is  in  any  case  forfeitable  under  the  sinst.  1S4. 
statute,  is  to  be  the  double  value  of  what  the  benefice  could  be  let 
for,  and  not  the  double  value  as  valued  in  the  king's  books. 

Neither  a  sinioniacm  nor  a  simojiiace  promotus  can  sue  for  March,  84, 
tithes,  the  right  thereto  being  taken  away  by  the  corrupt  contract. 

II  And  so  it  is  laid  down  in  Hobart,  p.  168.,  that  if  the  parson 
sue  for  tythes  in  the  ecclesiastical  court,  or  for  his  treble  da- 
mages at  the  common  law,  the  parishioners  may  plead  him  no 
parson  because  of  simony.     But,  in  an  action  for  use  and  oc-  Cooke  v, 
cupation  of  the  glebe  lands,  the  tenant  cannot  resist  the  claim  on  Loxley, 
the  ground  that  the  plaintiff  was  simoniacally  presented;  nor  in  Broo^bb^v 
an  action  for  composition  money  due  on  an  agreement  to  pay  a  Watts, 
composition  for  tythes:  for  these  cases  fall  within  the  principle  6 Taunt. 333. 
that  the  tenant  cannot  dispute  his  landlord's  title.  ||  2  Marsh.  38. 

It  is  laid  down,  that  although  a  simoniace  promotus  be  de-  i2Rep.  loo 
prived,  he  is  not  disabled  from  being  presented  again  to  the  same  sRoll.Rep. 
benefice.  ^  ' 

But  it  has  been  in  one  case  holden,  that  a  simoniace  promotus  Cro.  Jac.  5oS, 
can  never  be  presented  to  the  same  benefice  asain.  Booth  v, 

^  ®  Potter. 

If  an  incumbent  take  money  for  resigning  or  exchanging  a  ^j  eUz.  c.  6. 
benefice  with  cure  of  souls,  he  is  liable  to  forfeit  double  the  value  par.  8. 
of  the  money. 

A  person  corruptly  ordained  is  liable  to  forfeit  ten  pounds,  and  3i  Eliz.  c.  6. 
any  benefice,  living,  or  promotion  ecclesiastical,  which  he  shall  P^^.  lo. 
accept  within  seven  years  after  his  having  been  ordained. 

The  disabilities  incurred  by  simony  cannot  be  dispensed  with  by  7  inst.  154. 
a  noti  obstante ;  for  when  a  person  is,  for  the  good  of  the  church  2  Hawk.  c.  37. 
or  state,  disabled  by  a  statute,  the  king's  subjects  have  an  interest  §  ^^• 
in  the  disability,  and  the  king  can  no  more  dispense  therewith 
than  he  can  with  a  disability  at  the  common  law. 

The  offence  of  simony  is  not  pardoned  by  a  general  pardon.      Sid.  170. 

Besides  the  forfeitures  and  disabilities  already  mentioned,  a 
simoniacus,  provided  he  has  taken  the  oath  against  simony,  is 
liable  to  be  indicted  and  punished  for  perjury. 

Dr.  Watson  indeed  makes  a  question,  whether,  since  the  Comp.  Incum. 
13  Car.  2.  c.l2.  the  oath  against  simony  ought  to  be  administered?  I88. 
It  is  by  this  statute  enacted,  "  That  it  shall  not  be  lawful  for  any 
"  archbishop,  bishop,  vicar-general,  chancellor,  commissary,  or 
"  any  other  spiritual  or  ecclesiastical  judge,  officer,  or  minister, 
"  or  other  person  having  or  exercising  spiritual  or  ecclesiastical 
"  jurisdiction,  to  tender  or  administer  to  any  person  whatsoever 
**  the  oath  usually  called  the  oath  ex  officio,  or  any  other  oath 
**  whereby  such  |)erson  may  be  charged  or  compelled  to  confess 
**  or  accuse,  or  to  purge  him  or  herself,  of  any  criminal  matter 
"  whereby  he  or  she  may  be  liable  to  any  punishment  or  censure ; 
"  anything  in  this  statute, or  any  law,  custom,  or  usage  heretofore, 
"  to  the  contrary  hereof  in  anywise  notwithstanding."  The 
generality  of  the  words,  awj  other  oath,  being  tied  up  by  the  sub- 
sequent words  to  an  oatli  in  certain  cases,  the  thing  to  be  con- 
sidered is,  whether  the  oath  against  simony  is  an  oath,  by  which 

the 
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par.  5.  II  Vid. 
5  Taunt.  727. 
I  Marsh,  292. 
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Lane,  74. 
Calvert  t. 
Kitchen. 


3  Inst.  153. 


31  Eliz. 
per.  8. 


C.6. 


31  Eliz.  c6. 
par.  6. 

31  Eliz.  C.6. 
par.  10. 

31  Eliz.  C.6. 
par.  9. 


the  person  taking  it  is  charged  or  compelled  to  confess  or  accuse, 
or  to  purge  himself,  of  any  criminal  matter  ?  No  person  does  by 
this  oath  confess  himself  guilty  or  accuse  himself  of  any  criminal 
matter.  So  far  from  doing  this,  the  taking  of  the  oath  is  a  denial 
in  the  most  express  terms  of  his  having  been  guilty  of  a  par- 
ticular offence.  Nor  does  any  person  by  this  oath  purge  himself 
of  any  criminal  matter;  for  at  the  time  of  taking  it  he  does  not 
stand  charged  with  any  criminal  matter.  Upon  the  whole,  the 
oath  against  simony  does  not  seem  to  be  within  the  words  or  pur- 
view of  that  statute. 

2.  Bi/  the  Patron. 

If  a  patron  be  guilty  of  presenting  corruptly,  the  presentation 
shall  be  void,  ancl  the  king  may  present  for  that  turn  ;  and  the 
patron  is  moreover  liable  to  forfeit  the  right  of  presenting  upon 
the  next  avoidance,  and  likewise  the  double  value  of  one  year's 
profit  of  the  benefice. 

But  if  A.  have  the  right  of  presentation,  and  B.  the  right  of 
nomination  to  a  benefice,  and  only  one  of  them  be  guilty  of  pre- 
senting corruptly,  the  right  of  the  other  shall  not  be  thereby  pre- 
judiced, nor  shall  he  be  subject  to  any  forfeiture. 

If  the  usurper  of  a  benefice  be  guilty  of  presenting  corruptly, 
this  shall  not  give  the  king  a  right  to  present  for  that  turn ; 
because  it  would  be  unreasonable  to  take  away  the  right  of  a 
patron,  who  has  not  been  guilty  of  any  offence. 

The  patron,  who  has  given  money,  to  procure  the  resigning  or 
exchanging  of  a  benefice,  is  liable  to  forfeit  double  the  value  of 
the  money. 

3.  Dij  the  Ordiiiai-y, 

If  an  ordinary  corruptly  institute,  instal,  or  place  any  person 
in  a  benefice,  with  or  without  cure  of  souls,  he  is  liable  to  forfeit 
the  double  value  of  a  year's  profit  of  the  benefice. 

If  an  ordinary  take  a  reward  for  the  conferring  of  orders,  or 
granting  a  licence  to  preach,  he  is  liable  to  forfeit  forty  pounds. 

Besides  being  liable  to  the  forfeitures,  disabilities,  and  punish- 
ments already  mentioned,  there  is  a  proviso  in  the  statute,  that 
every  person  who  shall  be  guilty  of  any  offence  against  it,  shall, 
be  subject  to  all  the  punishments,  pains,  and  penalties  to  which 
he  was  before  subject  by  the  ecclesiastical  laws. 


(G)  In  what  Cases,  and  at  what  Time,  Advantage  may- 
be taken  of  the  Forfeitures  and  Disabilities  in- 
curred by  Simony. 

1.  By  the  King. 

51  Eliz.  C.6.     TF  a  patron  have  been  guilty  of  presenting  corruptly  to  a  bene- 
pa''-  5.  -*•  fice,  the  presentation  is  void,  and  the  right  of  presenting  is  for 

Wat'sonv.        that  turn  in  the  king. 
Fletcher,  8  Barn.  &  C.  25.|| 
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The  corrupt  presentation  of  an  usurper  does  not,  however,  give 
the  king  a  right  of  presenting  for  that  turn ;  because  it  would  be 
unreasonable  to  take  away  the  right  of  the  patron,  who  has  not 
been  guilty  of  any  offence. 

If  there  have  been  a  presentation,  in  pursuance  of  a  corrupt 
contract,  the  presentation  is  void,  and  the  king  may  present  for 
that  turn. 

But,  if  the  presentee  have  been  instituted  and  inducted,  the  king 

cannot  take  advantage  of  his  having  been  corruptly  presented, 

until  he  be  removed  by  quai^e  impcdit ;  for  although  he  be  in  de 

facto  only  and  not  dejure,  the  church  is  full  until  he  be  removed 

in  a  judicial  way,  or  resign. 

II  However,  it  has  lately  been  decided  otherwise.  —  The  Court 
of  King's  Bench  held,  that  where  a  clerk  was  simoniacally 
presented,  and  instituted,  and  inducted,  and  the  king,  on  the 
ground  of  the  simony,  presented  another  clerk,  who  was  instituted 
and  inducted,  the  king's  presentee  might  maintain  ejectment  for 
the  benefice  against  the  other  clerk,  since  the  church  was  void 
by  reason  of  his  simoniacal  presentation.]] 

A  clerk  who  had  been  presented  corruptly  continued  incumbent 
till  his  death,  above  thirty  years  after ;  yet  it  was  holden  that  the 
king  might  present,  for  that  as  the  church  had  never  been  full  dc 
jure,  the  king's  right  of  presenting  was  not  taken  away. 

After  a  benefice  became  vacant.  A,  agreed  to  give  B,  a  sum  of 
money  for  procuring  C.  the  patron  to  present  D.  The  money  was 
paid,  and  D,  being  presented,  enjoyed  the  living  till  his  death. 
Afterwards  jE.,  to  whom  the  right  of  presenting  for  the  next  turn 
belonged,  presented  F,  In  quare  impedit  there  was  judgment  for 
the  king,  although  neither  E.  nor  F  were  privy  to  the  corrupt 
contract  between  A.  and  B. 

By  J  W.&  M.  c.  16.  §  2.  it  is  enacted,  "  That  after  the  death 
"  of  the  person  simoniac  or  simoniacally  promoted,  the  of- 
"  fence  or  contract  of  simony  shall  neither  in  pleading,  nor  in 
"  evidence,  be  alleged  to  the  prejudice  of  any  other  patron  in- 
"  nocent  of  simony,  or  of  his  clerk  by  him  presented,  upon 
"  pretence  of  lapse  to  the  crown ;  unless  the  person  simoniac 
"  or  simoniacally  promoted,  or  his  patron,  was  convicted  of  such 
''  offence  at  the  common  law,  or  in  some  ecclesiastical  court,  in 
"  the  lifetime  of  the  person  simoniac  or  simoniacally  promoted." 

By  the  same  statute,  §  S.  it  is  enacted,  "  That  no  lease,  really 
"  and  bona  fde  made  by  any  person  simoniac  or  simoniacally 
"  promoted,  for  good  and  valuable  consideration,  to  any  person 
"  not  being  privy  unto  or  having  notice  of  such  simony,  shall 
"  be  impeached  or  avoided  by  reason  of  such  simony,  but  shall 
"  be  good  and  effectual  in  law." 

One  moiety  of  the  forfeitures  for  offences  against  the  31  Eliz. 
c  6.  is  by  }  10.  of  that  statute  given  to  the  queen,  her  heirs  and 
fuccessors. 


o  Inst.  153. 


Cro.  Jac.  ,"185. 
King  V.  Bishop 
of  Norwich 
and  others. 


Doed. 
Watson  V. 
Fletcher, 
8  Barn.  &  C. 
25. 


Noy,  25. 
Winchcomb 
V.  Pulleston. 
iJHob.  165. 
S.C.II 

Lutw.  1090. 
Rex  V.  Bishop 
of  Chichester 
and  others. 
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Dyer,  293. 


2  Roll.  Abr. 
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of  York  V. 
Bishop  of 
Norwich. 

1  Roll.  R.  62. 


Parkhurst  v. 

Low  ten, 

1  Meriv.  391. 


2.  Bi/  other  Persojis. 

If  any  person  have  been  corruptly  instituted,  the  benefice  be- 
comes void ;  and  the  person,  in  whom  the  right  of  presenting  is, 
may  present  thereunto,  in  such  sort  as  if  the  person  so  instituted 
had  been  dead. 

No  title  to  present  by  lapse  can  accrue  upon  any  avoidance 
mentioned  in  the  31  Eliz.  c.  6.  until  six  months  are  expired  after 
notice  has  been  given  of  such  avoidance  by  the  ordinary  to  the 
patron. 

This  provision  of  the  statute  is  agreeable  to  the  canon  law,  by 
which  lapse  cannot  run  against  the  patron,  until  notice  has  been 
given  him  by  the  ordinary  that  the  church  is  void. 

If  two  claim  the  right  of  presentation  to  a  vacant  benefice, 
and  the  ordinary  be  not  named  in  a  qiiare  hnpedit  brought  to  de- 
termine the  right,  it  shall,  if  a  judgment  be  not  obtained  within 
six  months  after  notice  given  that  the  benefice  is  void,  lapse  to  the 
ordinary. 

By  a  judgment  in  quaj'c  impcdit  the  incumbent  is  so  removed, 
that  the  patron  who  recovers  may  present,  although  there  be  no 
sentence  of  deprivation  :  but  the  clerk  against  whom  the  judg- 
ment is  ootained  continues  incumbent  de  facto  until  such  pre- 
sentation be  made. 

One  moiety  of  the  forfeitures,  for  having  been  guilty  of  of- 
fences against  the  31  Eliz.  c.  6.  is  by  §  10.  of  that  statute  given 
to  the  person  who  will  sue  for  the  same. 

II A  party  is  not  bound  to  answer  a  bill  of  discovery  as  to  facts 
which  will  subject  him  to  the  forfeitures  of  simony.  || 


(H)  Of  the  Jurisdiction  of  Spiritual  Courts  in  Simony. 

COME  have  been  of  opinion,  and  amongst  these  is  the  learned 
(a)  Cod.  839,  (a)  author  of  the  Codex,  that  only  spiritual  courts  had  before 
«40.  the  statute  a  power  to  punish  simony :  but  if,  as  it  has  been 

already  observed,  simony  is  an  offence  at  the  common  law,  there 
can  be  little  doubt  of  its  having  been  always  punishable  in  tem- 
poral courts.  It  may  be  true  in  fact,  that  it  was  for  the  most 
part,  or  perhaps  altogether,  proceeded  against  in  the  spiritual 
courts.  As  the  interest  of  religion  is  by  this  offence  struck  at  in 
a  more  remarkable  manner,  this  is  not  to  be  wondered  at ;  and 
the  less,  if  it  be  considered,  that  in  times  antecedent  to  the  sta- 
tute, spiritual  courts  did,  in  some  cases,  wherein  there  was  a  con- 
current jurisdiction,  encroach  upon,  and  in  others  entirely  swallow 
up,  the  jurisdiction  of  the  temporal.  Although  then  it  cannot  at 
this  time  be  made  appear,  that  temporal  couits  did  heretofore 
exercise  any  jurisdiction  in  simony,  it  does  by  no  means  necessa- 
rily follow  that  they  had  none. 
^1  Eliz.  C.6.  By  the  statute  a  power  is  reserved  to  spiritual  courts  of  inflict- 

§  9.  ing  such  punishments,  pains,  and  penalties,  in  all  the  cases  therein 

mentioned, 


(I)  Of  the  Pleadings  in  an  Action  upon  the  31  Eliz.  c.  5.  Q.5S 

mentioned,  as  by  the  laws  ecclesiastical  could  before  the  making 
thereof  be  inflicted. 

It  has  been  holden,  that  the  sentence  of  a  spiritual  court  in  Cro.EHz.  788. 
simony,  it  being  a  matter  properly  triable  there,  is  to  be  taken  Baker  v. 
to  be  true,  although  in  its  consequence  it  divest  the  incumbent  of  Rogers, 
his  freehold. 

If  a  man  have  been  acquitted  upon  a  charge  of  simony  in  a  Comb.  73. 
temporal  court,  a  spiritual  court  may  re-examine  the  matter.  Boyle  v. 

Upon  a  motion  for  a  prohibition  to  a  suit  in  a  spiritual  court  q^q^  Eliz.642. 

for  tithes,  upon  the  ground,  that  the  incumbent,  being  a  simo-  Risbyv.Went- 

niac,  had  no  right  thereto ;  it  was  holden,  that  a  prohibition  Jj^^rth. 

does  not  lie ;  and  by  the  court :  simony  may  be  more  aptly  tried  £cc  Ren 

in  the  spiritual  court.  I7i*j| 

(I)  Of  the  Pleadings  in  an  Action  upon  the  31  Eliz.  c.  5, 

T^HE  possession  of  a  benefice,  to  which  an  incumbent  has  been 
simoniacally  promoted,  may  be  recovered  by  an  assise  of 
darrein  prcsejitmerit,  or  by  an  action  of  quare  impedit.  The  latter 
is  usually  preferred  ;  because,  besides  being  a  shorter  way  of  pro- 
ceeding, the  right  of  presentation  as  well  as  the  right  of  advow- 
son  is  thereby  recoverable. 

It  is  not  enough  to  allege  in  the  declaration  in  an  action  of  Vaugh.  57. 
quare  impedit^  that  the  plaintiff,  or  the  person  under  whom  he  King  v.  Bishop 
claims,  is  seised  of  the  advowson ;  but  a  presentation  must  be  of  Worcester 
alleged  by  him  or  some  person  under  whom  he  claims  ;  for  unless  ^"    °    ^"* 
a  past  presentation  has  been  joined  to  the  title,  it  does  not  appear 
that  the  right  of  presentation  is  now  in  the  plaintiff. 

The  declaration,  in  an  action  oi  quare  impedit  upon  the  statute,  Lutw.  1090. 
is  good,  although  there  be  no  recital  of  the  statute :  but  it  was  H^JJ^  modern 
formerly  the  practice,  and  it  is  as  well  to  recite  it.  practice  seems 

to  be  not  to  recite  it.     Vide  1  H.  Bl.  376.    1  East,  487.    5  Chitty  on  Pleading,  586.|| 

Nor  is  there  any  danger  in  reciting  the  statute ;  a  misrecital  Cro.  Eliz.  788. 

not  being  fatal.  i]^'^^''  ^-   ^  ^ 

*  Rogers.    [Sed 

quaere^  for  where  a  person  not  bound  to  recite  a  statute  will  yet  hazard  a  recital,  if  he  errs, 

according  to  modem  resolutions,  it  is  fatal.    And  note,  in  the  principal  case,  no  objection  was 

taken  to  the  mbrecittil.] 

It  is  not  enough  to  aver  in  the  declaration,  in  an  action  of  Comb.  108. 
quare  impedit  upon  the  statute,  that  the  incunibent  is  a  simoniac:   Betuv.  Lowe, 
but  as  the  word  simony  is  not  in  the  statute,  some  simoniacal  act 
which  brings  him  within  it  must  be  shewn. 

At  the  common  law  the  patron  must  be  named  in  a  writ  of  7  Rep.  as: 
quare  im])edit,  for  as  the  incunil)ent  could  not  allege  any  thing  Halltca^c 
which  concerned  the  right  of  patronage,  it  would  be  unreasonable  ^*^^*  ^^' 
to  name  only  a  person  who  could  not  defend  the  right  of  patron- 
age :  but  as  the  incumbent  is,  by  the  25  Ed.  3.  c.  7.  enabled  to 
plead  his  patron's  right  of  patronage  in  defence  of  his  incum- 
bency, it  is  not  now  necessary  to  name  the  patron,  unless  his 
right  of  inheritance  will  be  affected  by  the  judgment. 

An 
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7  Rep.  26.  An  incumbent  cannot  plead  his  patron's  right  of  patronage, 

Hall's  case.        without  shewing  that  he  is  parson  imparsonee  of  the  presentation 
of  his  patron. 
Ibid.  An  incumbent  is  not  parson  imparsonee  as  against  the  king, 

unless  he  have  been  admitted,  instituted,  and  inducted  ;  but  ad- 
mission and  institution  will  make  him  so  as  against  any  other 
person. 

At  the  common  law  the  ordinary  could  only  plead,  that  he 

does  only  claim  as  ordinary ;  but  since  the  statute  of  25  Ed.  3. 

c.  7.  he  may  plead  a  title  in  himself  by  lapse,  or  that  the  right  of 

patronage  is  in  him. 

Hob.  162.  If  7ic  disturba  pas,  which  is  in   effect  the  general  issue,  be 

Rolt  and  pleaded  in  an  action  of  quote  impedit,  it  amounts  to  a  confession 

another  v.  the  ^^  ^^xq  right  of  patronage,  and  only  defends  the  wrong  with  which 

Litchfield.         ^^  defendant  is  charged;  and  consequently  the  plaintiff  may 

pray  immediately  a  writ  to  the  ordinary,  or  he  may  proceed  in 

the  action  in  order  to  recover  damages  for  the  disturbance. 


SLANDER. 


S^ 


LANDER  is  the  publishing  of  words  in  writing  or  by  speak- 
ing; by  reason  of  which  the  person   to  whom   they  relate 

becomes  liable  to  suffer  some  corporal  punishment,  or  to  sustain 

some  damage, 
[(a)  It  is  not  in  It  is  no  excuse  inforo  conscientice,  that  the  slanderous  words 
compassion  to  which  have  been  spoken  or  written  are  true ;  although  the  law, 
iS^"  that  the  "^  compassion  to  men's  infirmities  (fl),  allows  it  to  be  a  justi- 
law  allows  the  fication  in  an  action  for  words.  If  a  man  have  been  guilty  of  any 
truth  of  words  thing  which  the  law  prohibits,  he  is  liable  to  answer  for  it  in 
tobeajustifi-  j^  legal  way;  but  it  can  answer  no  good  purpose  for  a  private 
action  Tnit"  person  to  accuse  him  of  it ;  and  there  is  a  degree  of  cruelty  in  so 
because,  if  the  doing.  To  rally  a  man  for  a  foible  or  failing,  if  it  be  done  with 
words  spoken  humour,  and  in  a  friendly  way,  may  do  him  service:  but  the 
are  true,  the  publishing  of  a  foible  or  failing,  which  can  serve  only  to  lessen  a 
whomS"hev°  "^^'^  '"  ^''^  esteem  of  his  neighbours,  or  to  make  him  an  object 
are  spoken  can  of  ridicule,  should  be  abstained  from;  for  although  it  may  not 
complain  of  amount  to  slander  in  the  legal  notion  of  that  word,  it  must  create 
no  injury.  In  \\\  \y\oQ(\^ 
one  case  Lord 

Camden  is  reported  to  have  said,  that  if  words  arc  true  they  are  no  slander,  but  may  be  justified. 
2VVils.  301.  I3ut  surely  this  is  taking  the  word  slander  only  in  its  ordinary  acceptation,  as 
signifying  merely  the  circulation  of  mischievous  fuUelioods.  For  vialicioiis  slander,  and  the 
slander  must  be  malicious  to  found  a  legal  proceeding,  is  the  relating  of  cither  truth  or  false- 
hood, for  the  purpose  of  creating  misery;  for  truth  may  be  made  uistrumtiatal  to  the  success 
of  malicious  designs  as  well  as  falsehood.     See  Paley's  Phil.] 

[{b)  Hence  a  Slander  in  writing  has  at  all   times,  and  with  good  reason, 

libel  is  punish-  been  punished  in  a  more  exemplary  manner  than  slanderous 
able  both  words  (J)) ;  for,  as  it  has  a  greater  tendency  to  provoke  men  to 

breaches 
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breaches  of  the  peace,  quarrels,  and  murders,  it  is  of  much  more  criminally  and 

dangerous  consequence  to  society.     Words,  which  are  frequently  by  action, 

the  effect  of  a  sudden  gust  of  passion,  may  soon  be  buried  in  JJig^words  ^"^ 

oblivion ;  but  slander,  which  is  committed  to  writing,  besides  that  would  not  be 

the  author  is  actuated  by  more  deliberate  malice,  is  for  the  most  punishable  in 

part  so  lasting  as  to  be  scarce  ever  forgiven.  eitherway;  for 

words  rogue  and  rascal  of  any  one  an  action  will  not  lie;  but  if  those  words  are  written  and 
published  of  any  one  an  action  will  lie :  if  one  man  should  say  of  another,  he  has  the  itch^ 
without  more,  an  action  would  not  lie :  but  if  he  should  write  those  words  of  another,  and 
publish  them  maliciously,  no  doubt  but  the  action  well  lies.     Per  Gould  J.  2  Wils.  204.] 

For  written  slander  (a),  the  party  injured  may  proceed  against  Ld.Raym.8i2. 
the  author  by  indictment  or  information,  it  being  considered  as  a  ||(a)  The  Ro- 
public  offence ;  he  may  likewise  proceed  by  an  action  upon  the  '»«^'  ^aw  of 

case  for  the  damage  sustained,  and  he  may  in  some  cases  institute  I'^'ll^'Tf^ 
.    .  .  .      n  •'  more  severe 

a  suit  m  a  spiritual  court.  than  our  own 

as  it  is  now  settled.  The  offence,  though  inferior  to  that  of  libel,  famosus  libeUus,  was, 
like  all  other  injuriee,  the  subject  of  a  criminal  as  well  as  a  civil  proceeding.  The 
highest  and  most  common  species  was  the  "  conviciumy*  which  is  defined,  "  quando  quis 
**  in  celebri  loco  civitatis  injuriam  mihi  infert,  ita  ut  concursus  inde  fiat  hominum."  Huber. 
Prael.  lib.  iv.  tit.  4.  The  word,  according  to  Ulpian,  coming  from  '-''  conventu^*  or  *'collatione 
"  vocum^*  quasi  '*convocium"  it  answers  rather  to  abuse,  contumelious  railing,  than  to  our  word 
slander;  and  in  this  sense  it  is  used  by  Juvenal,  Sat.  iii.  237.,  and  by  Horace,  Sat.  lib.  1.  5.  and  7. 
To  constitute  the  offence  of  "  convicium"  there  must  be  an  assembly  of  persons,  the  contumely 
must  be  vociferated,  it  must  be  contra  bonos  mores,  and  to  the  defamation  of  a  particular  indi- 
vidual .  The  epithets  htro,  adulter,  sacrilegt^s,  cornutus,  delator,  nieretrir,  or  simply  giving  the  lie, 
&c.  &c.  amounted  to  the  offence  ;  and  many  expressions,  not  attended  with  the  circumstances 
necessary  to  bring  them  within  the  description  of  convicia,  were  injwicB  verbales  punishable 
in  the  same  manner;  as  simply  calling  a  freeman  one's  slave ;  calling  a  person  who  owed  nothing 
one's  debtor;  or  any  solicitation  of  the  chastity  of  a  female,  provided  she  was  in  the  dress  of  a 
matron  or  virgin,  and  not  in  veste  ancillari  aid  meretricia.  Dig.  lib.  xlvii.  Tit.  10.  1.  11.  15. 
The  object  of  our  law  of  verbal  slander  is  the  protection  of  reputation.  Though  this  entered 
into  the  scope  of  the  Roman  law,  yet  it  seems  still  more  to  have  looked  to  the  prevention  of 
broils,  and  the  preservation  of  the  peace.  The  aspersion  or  contumely  in  order  to  be  criminal 
must  be  public,  ila,  nempe,  si  inde  rumor  publicus  oriatur.  Secreta  obtrcctatio  (private  slander)  was 
not  cognizable  by  the  law  ;  and  though  the  injury  of  convicium  might  be  committed  by  persons 
collected  at  a  person's  house  in  his  absence,  it  does  not  appear  that  any  calumny  or  aspersion 
fchort  of  convicium  was  punishable  unless  addressed  to  the  party  in  his  presence.  When  the 
slander  imputed  to  the  party  a  crime  or  criminal  propensity,  the  exposure  of  which  was  for  the 
public  good,  the  truth  of  the  slander  justified  the  uttercr;  for  peccata  nocentium  uota  esse  et 
oportere  et  expedire.  With  us  the  justification  of  truth  is  admitted,  on  the  principle  that  a 
party  cannot  sustain  an  injury  by  the  truth  being  spoken  of  him.  Where  the  imputation  was 
only  of  some  personal  infirmity  or  quality,  as  lameness,  deformity,  poverty.  Sec.  the  truth  was  no 
excuse.  Inst.  Jur.  Civ.  lib.  iv.  tit.  4.  Dig.  lib.  47.  tit.  10.  Vnm.  Comm.  Inst.  Just.  lib.  iv. 
tit.  4.     Hub.  Prselect.  Jur.  Civ.  torn.  1. 1.  4.  tit.  4.|| 

Peers,  and  the  great  men  of  the  realm,  besides  these  methods 
of  redress,  have  another  by  an  action  of  scandalum  magiiatum^ 
which  is  peculiar  to  themselves. 

If  the  slander  be  by  words  spoken,  there  is  in  the  general  no 
other  remedy  than  by  an  action  upon  the  case  or  a  suit  in  a 
spiritual  court ;  yet,  in  certain  cases,  the  speaker  of  slanderous 
words  may  be  proceeded  against  as  a  criminal.  For  instance,  if 
the  words  be  a  slander  upon  the  state,  as  saying  the  coin  is 
■based  by  authority,  or  saying  any  thing  whereby  the  state  may 
be  prejudiced  ;  or  if  they  be  a  slander  which  it  more  particularly 
concerns  the  public  to  prevent,  as  speaking  any  thing  slanderous 
to  a  justice  of  peace  in  the  execution  of  his  office,  the  slanderer 
may  be  proceeded  against  by  indictment  or  information. 

The 
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The  criminal  methods  of  proceeding  against  a  slanderer  having 
been  treated  of  under  the  tides  "  Indictment"  and  "  Inform- 
**  ATiON,**  and  the  mediod  of  proceeding  by  action  oi  scandaluvi 
WMgnatum  under  its  pro|K'r  tide,  it  only  remains  to  consider  that 
sort  of  slander  for  which  the  remedy  is  by  an  action  upon  the 
caae  or  by  a  suit  in  a  spiritual  court 

For  the  better  understanding  whereof  it  will  be  proper  to 
consider, 

(A)  In  what  Cases  an  Action  for  Words  in  the  general 

lies. 

(B)  What  Words  are  in  themselves  actionable. 

1.  Word*  which  import  the  Charge  of  a  Crime, 

1.  Of  Treason. 

2.  Of  Murder. 
S.  Of  Perjury. 

4.  Of  Forgery. 

5.  Of  Theft. 

6.  Of  another  Crime. 

2.  Words  which  im/xjtt  the  Charge  of  having  a  contagious 

Distemper. 

5.  Words  which  are  disgrace/ul  to  a  Person  in  an  Office. 

J.  To  a  Person  in  a  judicial  Office. 
2.  To  a  Person  in  an  Office  of  Trust. 

4.   Words  which  are  disgracejid  to  a  Persoii  of  a  Profession 
or  Trade, 

\ .  To  a  Clergyman. 

8.  To  a  Physician  or  a  Surgeon. 

5.  To  a  Barrister  or  an  Attorney  at  Law. 
4.  To  a  Person  professing  an  Art. 

6.  To  a  Tradesman. 

(C)  Some  Words  which  become  actionable  by  reason 

of  the  Damage  received  from  them. 

(D)  Certain  Circumstances  which  are  to  be  regarded 

in  the  Construction  of  Words. 

1 .  The  Time  when  the  Words  were  published, 

2.  TTie  Place  where  the  Words  were  jndjlished. 

3.  Jhe  Language  the  Words  were  published  in, 

4.  The  Occasion  of  publishing  the  Words, 

6,  The  Intention  in  jntblishing  the  Words, 

(E)In 
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(E)  In  what  Cases  slanderous  Words  published  in  a 

Course  of  Justice  are  actionable. 

(F)  In  what  Cases  Words  in  the  past  or  future  Tense 

are  actionable. 

(G)  How  far  Words  must  be  affirmative,  in  order  to 

render  them  actionable. 

(H)  How  far  Words  must  be  certain,  in  order  to 
render  them  actionable. 

(I)  By  what  Means  the  Want  of  Certainty,  sufficient 
to  render  Words  actionable,  may  be  supplied. 

1.  By  the  hitention  of  the  Speaker, 

2.  By  an  Ava-ment. 

(K)  In  what  Cases  doubtful  Words  are  to  be  construed 
in  mitiori  sensu, 

(L)  In  what  Cases  doubtful  Words  are  not  to  be  con- 
strued in  mitiori  sensu. 

(M)  In  what  Cases  adjective  Words  are  actionable. 

(N)  In  what  Cases  Words  which  import  only  an  Intent 
are  actionable. 

(O)  In  what  Cases  disjunctive  or  copulative  Words  are 
actionable. 

(P)  In  what  Cases  an  Action  does  not  lie,  by  reason  of 
Repugnancy  in  the  Words. 

(Q)  In  what  Cases  an  Action  lies  for  repeating  Words 
which  were  published  by  another  Person. 

(R)  In  what  Cases  actionable  Words  are  rendered  not 
actionable ;  or  Words  not  actionable  are  rendered 
actionable,  by  subsequent  Words. 

(S)  Of  the  Pleadings  in  an  Action  for  Words. 

1 .  In  the  General, 

2.  In  what  Cases  an  Averment  is  necessary, 
8.  In  'oohat  Cases  a  Colloquium  is  necessaty, 
4.  What  is  the  Use  of  an  Innuendo, 

6.  What  may  be  pleaded  in  Justijication  of  Words, 

(T)  In  what  Kinds  of  slanderous  Words  Spiritual 
Courts  have  Jurisdiction. 

Vol.  VII.  S  (U)  In 
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(U)  In  what  Cases  a  Proliibition  lies  to   a  Suit  in  a 
Spiritual  Court  for  Words. 

1.  miere  actionable  Words  are  coupled  with  Words  which  aie 

a  spiritual  Dtfamation, 

2.  Where  a  temporal  Damage  has  been  received  from  Words 

VDhich  are  a  spiritual  Defamation, 
S.  Where  the    Words,  which   are  a  spiritual  Defamation, 
import  a  Charge  of  an  Offence  not  conusable  in  a  Spi- 
ritual Court, 


lllMTO  WS  two 


(A)  In  what  Cases  an  Action  for  Words  in  the  general 

lies. 

A  N  action  upon  the  case  hes  for  the  publishing  of  any  words, 
■uiiifriTiilM  ^^  ^y  '■^*^"  °^  which  the  person  to  whom  they  relate  receives 
^S^enniiH  Any  damage ;  but  it  is  not  always  necessary  to  shew  the  damage 
log  wbecber  received.  The  distinction  is,  that  where  the  natural  consequence 
^***?*  "^  of  the  words  is  a  damage ;  as,  if  they  import  a  charge  of  having 
STfiriili.  ^*^"  ^il'y  °^  ^  crime,  or  of  liaving  a  contagious  distemper  ;  or, 
that  the  wordi  if  they  are  prejudicial  to  a  person  in  an  office,  or  to  a  person  of 
mutt  contain  a  profession  or  trade,  they  are  in  themselves  actionable:  In  other 
•n  express  cases,  the  party,  who  brings  an  action  for  words,  must  shew  the 
of 'tome  crime  damage  which  was  received  from  them. 

liable  to  punithment,  some  capital  offence  or  oilier  infamous  crime  or  misdemesnour ;  and  the 
charse  upon  the  penon  spoken  of  must  be  precise.  The  other  is,  if  the  words  may  be  of  proba- 
ble iU  consequence  to  a  person  in  a  trade,  a  profession,  or  an  office.  —  These  arc  the  two  general 
rules  which  have  usually  goveroed  cases  for  scandalous  words.  There  must  be  some  certain  or  pro- 
bable temporal  loss  or  damage  to  make  the  words  actionable.  No  imputation  of  the  breach  of 
I^al  or  moral  obligation,  unless  enforced  by  temporal  sanctions ;  no  charge  of  the  want  of 
chastity,  unless  under  special  circumstances,  I  Lev.  134.  will  be  sufficient  to  found  an  action. 
9  Wilt.  186.     S  Bl.  R.  758.     6  Term  R.  694.] 

4  Rep.  H.  It  makes  no  difference  whether  the  slander  be  published  in 

Buckley V.  writing  or  print,  or  by  speaking;  for  although  the  party  injured 
Wood.  luj^y^  where  it  is  in  writing  or  print,  this  being  a  public  offence, 

Cro.  EUz.  847.  pr^^f^cd  in  a  criminal  way  against  die  author,  he  is  not  thereby 

precluded  from  obtaining  satisfaction  by  an  action  for  the  injury 

to  himself. 
s  Veot  88.  The  wriung  of  slanderous  words  in  a  private  letter  to  a  third 

King?.  Lake,     person  is  a  publication  of  the  words. 

1  Roll.Abr.  34.  If  the  words  be  only  a  spiritual  defamation,  ||by  which  is 
Matthew  v.  meant  such  a  defamation  as  the  spiritual  courts  only  take  cogni- 
4r***«o  zance  of,||  an  action  does  not  lie;  the  remedy  being  by  a  suit  in 

Cro.iac.385.    «  spiritual  court. 

8  R.  17.80  81.  ^"^'  *^  ^  temporal  damage  have  been  received  from  words, 
Carth.  815.  which  are  a  spiritual  defamation,  or  if  such  words  are  coupled 
Salk.  558.  with  odiers  which  are  actionable,  a  prohibition  lies  to  a  suit  in  a 
Comb.  138.  spiritual  court  for  the  words.  It  would  be  vexatious,  if  the  pub- 
92.  1  .214.  ijgj^gj.  Q^  gm»j^  words  could  be  proceeded  against  both  in  a  tem- 
poral 
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poral  and  spiritual  court ;  and,  as  only  a  temporal  court  can  make 
the  injured  party  satisfaction  for  the  damage  sustained,  the 
proceeding  in  a  spiritual  court  being  pro  salute  animcc  only,  it  is 
not  reasonable  that  he  should  proceed  in  both  courts. 

(B)  What  Words  are  in  themselves  actionable. 

1.  Words  'which  import  the  Charge  of  a  Crime. 

A  S  no  greater  injury  can  be  done  to  a  person  than  to  accuse 
him  of  a  crime  for  which  he  may  be  brought  into  danger  of 
suffering  corporal  punishment,  words  which  import  such  accusa- 
tion have  always,  and  with  the  highest  reason,  stood  first  in  the 
list  of  those  which  are  in  themselves  actionable. 

1.  Of  Treason. 

An  action  lies  for  speaking  these  words  of  J".  S.y  Thou  art  a  Cro.  Eliz.  638. 

rebel ;  ||ff//  that  keep  thee  company  are  rebels;  and  thou  art  not  the  Reistone  v. 

quern's  friend.  11  ^J!^^,^  . 

^  -^  "  lRoll.Abr.49. 

So,  for  speaking  these  words,  Thou  art  an  enemy  to  the  state;   Cro.  Eliz.  602. 
for  they  are  a  very  great  slander,  if  not  a  charge  of  treason.  Charter  v. 

Peter. 

So,   for  publishing  these  words.   He  did  treason  in  the  Lo'w   i  Roll.  Abr.  63. 
Coufitrics;  because  a  person  may  be  tried  and  punished  in  E?ig-  pi.  32. 
land  for  treason  in  the  Low  Countries.  35  H.  8.  c.2. 

It  is  said,  that  an  action  lies  for  publishing  these  words  of  J.  5.,   Salk.  696. 
He  is  a  Jacobite,  and  is  for  bringing  in  the  Prince  of  Wales  and  ^o^  v.  Prinn. 
popery y  to  the  destroying  of  our  nation;  because  they  import  a 
charge  of  evil  principles. 

In  another  report  of  the  same  case,  these  words  are  said  to  be 
actionable,  if  published  of  a  person  in  an  office;  but  it  is  not 
said  that  they  are  so  when  published  of  a  private  person. 

The  doctrine  of  the  report  of  this  case  in  Salkeld  is  recognised  8  Mod.  283. 
in  a  subsequent  case  in  18  Geo.  1.,  in  which  it  is  laid  down,  that   ^''yv.  Come, 
an  action  lies  for  publishing  the  following  words  of  any  person, 
He  had  the  Pretender's  picture  in  his  room,  and  I  saw  him  drink 
his  health.     And  he  said  he  had  a  right  to  the  aown. 

2.  Of  Murder. 

An  action  lies  for  saying  to  J.  N,,  Thou  hast  killed  a  man;  for,  i  Roll.Abr.77. 

although  no  particular  man  be  named,  this  is  a  great  slander.  Cooper  v. 

.  ^  Smith. 

So,  for  saying,  You  have  killed  the  scniant  ofi.  S.,  or,  Youhave  Cro.  Jac.  425. 

stolen  the  horse  of  J.  S.,  although  it  be  not  shewn  that  J.  S.  had  a  Cooper  v. 

servant  or  a  horse ;  for,  until  the  contrary  be  shewn,  this  shall  be  ^'."'^*l•  . . 

intended.  iRoll.Abr.77. 

It  was  heretofore  holden,  that  an  action  did  not  lie  for  publish-   i  Vcntr.  in. 
ing  words,  which  import  a  charge  of  murder,  without  an  aver-  Phillips  v. 
ment,  that  the  person  said  to  be  murdered  is  dead  ;  but  the  latter  '^/"gsjo"- 
and  belter  opinion  is,  that  the  person  shall  be  intended  to  be  ^\^'l^^'^^^ 
dead,  unless  it  api)ear  upon  the  record  that  lie  is  alive.  Cro.  Eliz.  569. 

S  2  3.  Of  825. 
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4  Rep.  15. 
Sunhope  v. 
Blith. 
sBulstr.  150. 

8  Inst.  166. 

Roberts 
V.  Camden, 

9  East,  R.  93 ; 
and  see  p. 257. 


Cro.  Eliz.  609. 
Shaw  V. 
Thompson. 
[Qu.?] 

5  Lev.  166. 
Gruneth  v. 
Derry. 

1  Roll.Abr.39. 
Pruer  v. 
Moadman, 
3  Inst.  164. 
1  Roll.  Abr. 
39.     Lawe  V, 
Bennett. 
5  Inst.  166. 
1  Roll.  Abr. 
69.    Keble  v. 
Page. 


3.  Of  Perjury. 

No  action  lies  for  publish in<T  these  words  of  J,  S.,  He  is  for^ 
svx)rnj  unless  it  be  added,  in  a  judicial  pioceeding :  but  it  does  for 
publishing  these  words,  He  is  perjured;  for  these  words  shall  be 
intended  to  mean,  that  he  is  forsworn  in  a  judicial  proceeding. 

II  And  words  are  now  to  be  taken  in  their  plain  and  popular 
acceptation ;  therefore,  where  defendant  said  of  plaintiff  that  "  he 
**  was  under  a  charge  of  perjury,  and  that  G.  IV,  had  the  Attorney 
"  GeneraPs  directions  to  prosecute  the  plaintiff  for  perjury ;"  the 
words  were  held  actionable;  for  after  verdict  the  words,  not  being 
justified,  must  be  taken  to  be  false,  and  must  be  understood  to 
mean  that  the  plaintiff  was  ordered  to  be  prosecuted  for  a  perjury 
which  he  had  committed. || 

Ecclesiastical  courts  are  not  mentioned  in  the  statute  of  the  5th 
of  Eliz.  against  perjury;  yet  it  has  been  holden,  that  an  action  lies 
for  publishing  these  words  of  J.  <S.,  He  is  forsworn  in  an  ecclesi- 
astical court. 

An  action  lies  for  publishing  these  words  of  J,  5.,  He  wasjbr- 
swom  before  a  justice  of  peace ;  for  this  offence,  if  not  within  the 
words,  is  certainly  within  the  purview  of  the  statute. 

An  action  will  lie  for  publishing  words  which  import  a  charge 
of  perjury,  although  it  be  not  a  perjury  within  the  statute;  for 
perjury  is  an  offence  punishabl**  at  the  common  law. 

No  action  lies  for  publishing  these  words  of  J,  *S.,  He  has  for- 
rjoorn  himself  in  Leake  Court,  without  shewing  that  this  is  a  court 
which  could  compel  the  taking  of  an  oath. 

Nor  does  an  action  lie  for  saying  to  J.  S.,  Thou  wast  forsworn 
before  the  Bishop  of  Norwich  ;  because  it  does  not  appear  to  have 
been  before  him  in  his  court,  and  it  shall  not  be  intended  that  it 
was. 

An  action  does  not  lie  for  publishing  these  words  of  J.  5.,  He 
hath  delivered  false  evidetice  and  wUniths  in  his  answer  to  a  bill  in 
Chancay ;  for,  as  some  things  in  a  bill  in  Chancery  are  not 
material  to  what  is  in  dispute  between  the  parties,  it  is  no  perjury, 
although  such  things  are  not  truly  answered. 


1  Roll.  Abr. 

70.     Mitchell 

T.  Brown. 

3  Inst.  167.; 

\^ged  vide 

Hawkes  v. 

Hawkey,  8  East,  427.  contrd.\\ 


Holt  V. 
Scholcfield, 
C  Term  R.  691. 

Hawkes  V. 
Hawkey, 
8  East,*  427. 


4  Rep.  16. 


II  And  saying  of  a  man  he  is  forsworn  is  not  actionable,  without 
shewing  that  the  words  were  spoken  with  reference  to  some  judi- 
cial proceeding  in  which  the  plaintiff  had  been  sworn. 

Where  the  plaintiff  averred  that  he  had  duly  put  in  his  answer 
on  oath  in  the  Exchequer,  but  averred  no  colloquium  respecting 
such  answer ;  and  then  alleged  that  defendant  said  of  him  he 
was  forsworn, —  innuendo,  that  plaintiff  had  perjured  himself  in  his 
said  answer, — the  judgment  was  arrested ;  for  this  innuendo  could 
not,  without  the  aid  of  a  colloquium^  enlarge  the  sense  of  the  words 
by  referring  them  to  the  answer.  || 

No  action  lies  for  publishing  these  words  of  J,  S,,  He  is  de- 
tected 
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Weaver  v. 
Cariden. 
Cro.  Car.  268. 


1  Roll.  Abr. 
51.     Harris 
V.  Dixon. 
Pasch.  3  Jac. 


Cro.  Jac.  1 58. 
Harris  v. 
Dixon, 
Pasch.  5  Jac. 


1  Roll.  Abr.  41. 
Ewer's  case. 
M.  9  Car. 


(B)  What  Words  are  in  themselves  actionable. 

tecled  of  perjury ;  for  a  man  who  is  not  guilty  of  a  crime  may  be 
detected ;  and  it  may  be  said  of  every  man,  against  whom  a  bill 
of  indictment  is  preferred  for  a  crime,  that  he  is  detected  of  that 
crime. 

It  is  in  one  case  said,  that  an  action  does  not  lie  for  publishing 
words  which  import  a  charge  of  subornation  of  perjury,  unless  it 
be  averred,  that  the  perjury  was  committed ;  for  that  the  hiring 
of  a  man  to  commit  a  perjury  is  no  offence,  tinless  the  perjury 
have  been  committed. 

But,  in  another  report  of  the  same  case,  (for  it  appears  to  be 
the  same  although  reported  as  of  a  different  year,)  it  is  said  to 
have  been  holden,  that  such  words,  which  area  great  imputation, 
are  actionable,  although  it  be  not  alleged  that  the  perjury  was 
committed. 

The  doctrine  of  the  last-mentioned  report  was  confirmed  in  a 
case  some  years  after ;  it  being  there  holden,  that  an  action  lies 
for  publishing  these  words  of  ^.,  He  gave  10/.  to  B.  for  forswear- 
ing himself  in  Chanceiy ;  and  it  is  in  this  case  said,  that  it  shall 
be  intended  there  was  a  subornation  of  perjury. 

4.  Of  Forgery. 

An  action  lies  for  publishing  any  words  which  import  the 
charge  of  such  forgery,  as  is  within  the  meaning  of  any  statute 
against  this  offence. 

So,  for  charging  a  man  with  forgery,  although  it  be  not  such   iRoll.Abr.  66. 
forgery  as  is  within   the  meaning  of  any  statute  against  this       p^^J 
offence  ;  forgery  being  punishable  at  the  common  law.  TroH  Abr. 

65.  Garbut  v.  Bell. 

But  no  action  lies  for  publishing  these  words  of  t7.  »S.,  Me  hath  3  Leon.  231. 
forged  the  hand  of  5,  N.;  for,  unless  it  had  been  said  to  what  1  Roll.  Abr. 
deed,  instrument,  or  writing  the  hand  was  forged,  these  words  are  65.  pi.  4. 
too  general  to  import  the  charge  of  such  forgery  as  is  punishable  ^       '  "^  ^^f\ 
under  any  statute,  or  at  the  common  law.  by  ^hg  Court 

of  Common  Pleas  in  the  case  of  Jones  v.  Hernc,  2  Wils.  87.  and  these  words,  You  arc  a  rogue, 
and  I  tvitl  prove  you  a  rogucyfor  you  forged  my  name^  were  holden  to  be  actionable.] 

II  And  it  is  not  slander  to  say  of  a  man,  "  I  will  take  him  to  Harrison  v. 
"  Bcrji  Street  on  a  charge  of  forgery ;"  for  the  words  do  not  charge  K'ijg. 
the  person  of  whom  they  are  s})oken  with  felony,  but  merely  with   ^  Xau^J  431 
a  suspicion  of  felony.     Where  defendant,  having  got  a  warrant  Tempest  v. 
against  plaintiff  for  a  tortious  conversion  of  goods,  said  to  A.  B.  Chambers, 
witli  reference  to  the  warrant,  —  "I  have  got  a  warrant  for  P, :    1  Stark.  Ca.67. 
*•  I  will  advertize  a  reward  of  twenty  guineas  to  apprehend  liim  ;  gf^nj^r^v  1. 
**  I  shall  transport  him  for  felony,"  Lord  Ellenboroiigh  held  it  a  66.  (2d  ed.) 
question  for  the  jury,  whether  defendant  meant  substantively  to 
impute  felony  to  plaintiff.  || 


s  s 


5.  Of 
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SLANDER. 


Cro.  Jac.  114. 
Minors  v. 
Leeford. 

Stra.  142. 
Morgan  v. 
Williams ; 
||and  see 
2NewR.355.| 


3  Inst.  109. 


Sid.  104. 
Hall  V. 
Hammond. 


5.  Of  Theft. 

An  action  lies  as  well  for  calling  a  man  a  thief,  as  for  charging 
him  with  having  been  guilty  of  a  particular  larceny. 

After  a  verdict  for  the  plaintiff,  in  an  action  for  publishing  these 
words  of  him,  He  is  a  thief  of  evet-y  things  it  was  said,  in  order 
to  arrest  the  judgment,  that  a  person  cannot  be  a  thief  of  every 
thing,  the  stealing  of  trees  growing  not  being  a  larceny.  Judg- 
ment was  given  for  the  plaintiff;  and  by  the  court :  it  must  be 
intended,  that  these  words  import  a  charge  of  stealing  every  thing 
of  which  the  plaintiff  could  be  a  thief;  because,  as  these  words 
include  every  thing  which  can  be  stolen,  they  must  intend  a  steal- 
ing of  that  which  it  is  felony  to  steal.. 

As  the  taking  and  carrying  away  of  a  thing  annexed  to  the 
realty  is  not  a  larceny,  an  action  does  not  in  the  general  lie  for 
publishing  words,  which  charge  the  stealing  of  sucli  thing. 

Agreeably  hereto  it  has  been  determined,  that  it  is  not  action- 
able to  publish  these  words  of  J.  S.,  He  stole  the  shutters  of  my 
wiiidoivs;  but  if  the  words  had  been.  He  stole  the  shutters  off  7ni/ 
iioijidffii^s,  an  action  would  have  lain. 

According  to  some  old  cases  no  action  did  lie  for  publishing 
words,  which  import  the  charge  of  stealing  trees  growing,  or  of 
lead  fixed  to  a  house  ;  because  these  offences  are  only  trespasses. 

674.     3  Inst.  109. 

And  although  it  be  at  this  day  actionable  to  charge  a  man  with 
having  been  guilty  of  cutting  down  trees,  or  of  stealing  lead  fixed 
to  a  house,  this,  which  is  occasioned  by  statutes  made  for  punish- 
ing those  offences,  since  those  cases  were  determined,  by  no  means 
impeacheth  their  authority;  the  principle  on  which  they 
founded  being  still  law. 


are 


It  has  been  holden,  that  no  action  lies  for  publishing  these 
words,  I  charge  J.  S.  isoith  felony  for  taking  money  out  of  my 
2)ocket ;  because  the  words  do  not  necessarily  imply  a  felonious 
taking. 

it  would  not  be  intended  that  the  jury  were  satisfied  a  felonious  taking  was  meant?     See 
2  New  R.  335.;  and  1  Stark,  on  Slander,  G7.(2d  ed.)|l 


Hutt.  38. 
Mason  V. 
Thompson. 
II Qw.  whether, 
after  verdict, 


2  Lev.  51. 
Walls  V. 
Rymes. 
1  Ventr.  213. 

Ld.  Raym. 
959.  Baker 
V.  Pierce. 


And  in  another  case  it  has  been  holden,  that  no  action  lies  for 
publishing  these  words  of  J.  S.,  He  is  a  pic/cpoc/cet ,-  he  jncked 
my  jmcket  of  my  money;  for,  as  it  does  not  appear  that  the  taking 
was  felonious,  this  might  be  only  a  trespass. 

Hut  in  another  case  it  is  laid  down,  that  an  action  does  lie  for 
publishing  these  words,  I  charge  J.  S.  i^ith  felony  in  taking  my 
money  out  of  my  pocket;  because  it  shall  be  intended,  that  the 
taking  was  felonious,  and  the  case  of  Mason  v.  Thompson,  upon 
the  authority  of  which  the  case  of  Walls  v.  By?nes  was  probably 
determined,  is  in  this  case  denied  to  be  law. 

An 
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An  action  lies  for  any  words  which  amount  to  the  charge  of 
p>etty  larceny ;  for,  besides  that  the  party  guihy  of  this  offence 
incurs  a  forfeiture  of  all  his  goods,  he  is  liable  to  suffer  the 
punishment  of  whipping,  or  to  be  transported. 

II  Where  the  word  "  thief,"  spoken  of  any  individual,  is  coupled 
with  other  words  which  clearly  explain  it  not  to  have  imported 
an  imputation  of  felony  or  criminal  fraud,  it  is  not  actionable ; 
thus  the  defendant  said,  "  Thompson  is  a  damned  thief,  and  I 
"  can  prove  it :"  but  it  appearing  that  he  added,  "  Thompson  re- 
"  ceived  the  earnings  of  the  ship,  and  ought  to  have  paid  the 
"  wages ;"  and  the  words  were  spoken  to  a  person  applying  to 
defendant  for  wages,  as  master  of  the  jship.  Lord  ElleJiborough 
directed  a  nonsuit. 

And  where  the  word  "  thief"  is  coupled  with  such  other  words, 
as  may  or  may  not,  under  the  circumstances  in  which  they  were 
used,  impute  a  felony,  there  it  seems  to  be  a  proper  question  for 
the  jury  to  decide,  whether  they  impute  a  charge  of  felony,  or 
refer  to  conduct  of  the  plaintiff  not  amounting  to  felony;  as 
where  the  defendant  said  of  plaintiff,  "  He  is  a  thief,  and  has 
"  stolen  my  beer;"  and  it  appeared  that  the  defendant  was  a 
brewer,  and  that  the  plaintiff,  who  had  been  his  servant,  had  re- 
ceived money  on  sales  of  beer,  which  he  had  not  accounted  for. 
Lord  Kenyon  left  it  to  the  jury  to  consider  whether  the  defend- 
ant's words  meant  that  the  plaintiff  had  actually  stolen  beer,  or 
merely  referred  to  the  money  received  and  unaccounted  for; 
sirtce,  if  the  latter  was  their  meaning,  they  referred  to  a  mere 
breach  of  contract,  and  explained  the  word  "  thief"  so  as  to  make 
it  not  actionable;  and  the  jury  found  for  the  defendant. 

If  the  word  "  thief"  be  spoken  without  any  words  to  ex- 
plain its  meaning,  the  court  will  after  verdict  intend  that  the 
jury  were  satisfied  it  imputed  theft  to  the  person  of  whom  it  was 
spoken. 

A  count  in  slander,  charging  that  the  defendant  had  imposed 
upon  the  plaintiff  the  crime  of  felony,  is  good  after  verdict.  || 


1  RoU.Abr.  43. 

Carter  v. 

Hunt. 

3  Inst.  109. 

Thompson  v. 
Bernard, 
1  Camp.  47. 


Christie  v. 
Cowell, 
Peake's  Ca.  4. 


Penfold  V. 
Westcote, 
2  New  R.  ZZS, 


Blizard  v. 
Kelly, 

2  Barn.  &  C. 
283. ;  and  see  1  Stark.  Ca.  382 


6.  Of  another  Crime. 


It  is  actionable  to  publish  these  words  of  J.  5.,  He  did  burn  a  4  Rep.  20. 

ham  xvith  corn  in  if,  or  a  barn  that 'xas  parcel  of  a  mansion-house;  Barham's  case. 
the  burning  of  such  barn  being  a  felony. 

An  action  lies  for  publishing  these  words  of  J.  N.y  He  har-  Cro.Jac  300. 

toured  his  son,  knorwing  him  to  be  a  llomish  priest;  the  doing  of  Smith  v. 

this  beinir  a  felony,  la)  ^'hnt. 

.      .  ^  |K«)  But  this 

•crere  law  is  repealed  by  18  G.  Z.  c.  60.,  and  31  G.  3.  c.  32.,  in  favour  of  all  Catholics  taking 
the  oaths,  &c.  required  by  those  acts  respectively.|| 

No  action  lies  for  publishing  these  words  of  a  person,  except  2  Ventr.  265. 

he  be  in  an  office.  He  is  a  papist;  but  it  does  for  publishing  these  JY"' h^?/' 

words,  He  goes  to  mass;  for  this  renders  him  liable  to  suffer  cor-  m\^Son't^ 

poral  punishment  {b)  fa]\tlT 

S  4  Heretofore 


Qt)4f 


SLANDER. 


lRoll.Abr.68. 
Dawes  V. 
Boughton. 


3W.&M.C.9. 

4G.  l.c.U. 
||See7&8G.4. 
C.  29.  §  54.|| 


9  G.  2.  C.  5. 


Heretofore  no  action  lay  for  publishing  these  words,  He  rC" 
ceived  stolen  goods,  knuriviug  them  to  he  stolen ;  because  a  receiver 
Cro°EIi2%80  ^^  ^"^^^  goods  was  not  an  accessary,  unless  he  had  aided  or  com- 
forted the  thief. 

But  there  can  be  no  doubt  of  such  vsords  being  at  this  day 
actionable ;  for  receivers  of  stolen  goods,  knowing  them  to  be 
stolen,  are  by  one  statute  declared  to  be  accessaries  after  the  fact, 
and  by  another  are  liable  to  be  transported  for  fourteen  years. 

The  books  abound  with  cases  of  actions  for  words,  which 
charge  the  having  been  guilty  of  such  acts  of  conjuration,  witch- 
craft, and  dealing  with  evil  or  wicked  spirits,  as  were  within  the 
meaning  of  the  1  Jac.  1.  c.  11. 

These  offences  being  put  an  end  to  by  the  repeal  of  that  sta- 
tute, such  actions  would  consequently  have  been  at  an  end ;  but, 
to  remove  all  doubt,  it  is  expressly  provided  by  the  repealing 
statute,  that  no  suit  shall  be  conmienced  against  a  person  for 
charging  another  with  any  of  these  offences. 

It  is  laid  down,  that  an  action  lies  for  publishing  these  words 
of  a  woman.  She  has  had  a  bastard. 

But  this  case  has  been  denied  to  be  law  ;  and  it  has  been  holden, 
that  no  action  lies  for  publishing  these  words,  except  it  be  aver- 
red that  the  bastard  has  been  chargeable  to  a  parish  ;  for,  unless 
it  have  been  so  the  mother  of  a  bastard  is  not  liable  to  imprison- 
ment under  the  ISEliz.  c.  3. 

No  action  lies  for  publishing  these  words  of  J.  S.,  He  is  ifie 
reputed  father  of  a  bastard,  except  it  be  averred,  that  the  bastard 
has  been  chargeable  to  a  parish  :  for,  unless  it  Iiave  been  so,  the 
reputed  father  of  a  bastard  is  not  liable  to  punishment  under  the 
ISEIiz.  c.  3. 

An  action  does  not  in  the  general  lie  for  calling  a  woman  whore, 
this  being  only  a  spiritual  defamation  :  but  it  lies  in  London, 
whores  being  by  the  custom  of  that  city  liable  to  be  carted,  (a) 

[(a)  It  seems  that  this  custom  has  never  been  proved,  so  as  to  maintain  an  action  in  Westmin- 
ster Hall :  in  the  City  court  the  action  is  maintained,  because  they  take  notice  of  their  own 
customs  without  proof.     Dougl.  580.    4  Burr.  2052.] 

Lutw.  1042. 
Houblon  v. 
Miller. 


4  Rep.  17. 
Ann  Davie's 
case. 

Salk.694.  696. 
1  Roll.  Abr. 
58. 


Cro.  Car.  456. 

Salter  v. 

Brown. 

1  Roll.  Abr. 

37. 

1  Roll.  Abr. 
56.     Hassell 
v.  Cooper. 
Comb.  1.38. 


It   has 
whore 


been  holdc 


Stra.  555. 
Cook  V. 
Wingfield. 

Stra.  471. 
Vicars  v. 
Worth. 
Ibid.  545. 

Cro.  Car.  229. 
Hollingshead's 
case.  Ibid.26l. 

1  Roll.  Abr. 
44.    Tumam 
v.Thom.  Cro. 
Car.  229.261. 


len,  that  no  word   tantamount  to  the  word 
is  within  the  custom  of  the  city  of  London;  and  conse- 
quently, that  no  action  lies  except  the  word  ixhore  be  made  use 
of. 

But  this  case  is  not  now  law ;  it  having  been  since  holden,  that 
an  action  lies  in  London  for  calling  a  woman  strnvipet. 

It  hath  been  holden  likewise,  that  in  I^ondon  it  is  actionable  to 
call  a  woman's  husband  cuckold;  for  that,  as  this  is  tantamount  to 
the  calling  of  her  whore,  it  is  within  the  custom  of  that  city. 

It  is  not  actionable  to  call  a  woman  a  bawd;  this  being  only  a 
spiritual  defamation. 

But  it  is  actionable  to  charge  any  person  with  keeping  a  bawdy- 
house  ;  because  keeping  a  bawdy-house  is  an  offence  punishable 
at  the  common  law. 

An 
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An  action  lies  for  publishing  these  words  of  a  brewer,  His  beer   i  RqII.  Abr. 
is  wi'jDholesome ;  for   a  brewer  that  sells    unwholesome  beer  is   62.    Lee  v. 
punishable ;  and  it  shall  be  intended  to  mean  the  beer  which  he  Stradwick. 
sells. 

It  is  actionable  to  charge  a  person  with  having  been  guilty  of  Owen  150. 
a  crime,  of  which  he  has  upon  a  trial  been  acquitted.  Cuddington 

V.  Wilkins. 

An  action  lies  for  charging  a  man  with  having  been  guilty  of  Hob.  si. 
a  crime,  of  which  he  has  been  convicted  and  afterwards  pardoned ;   Cuddington 
for  the  pardon  takes  away  the  guilt  as  well  as  the  punishment.        ^'  ^"^"^s. 

It  has  been  holden,  that  no  action  lies  for  publishing  these  2  Show.  32. 

words  of  J,  S.,  He  is  a  regrator ;  because  the  offence  of  regrating  f^^^^^  ^-  ^^^• 

does  not  render  a  person  liable  to  the  loss  of  life  or  limb.  !'  ^  ^^^  reason 

^  IS  unsound : 

Regrating  still  appears  to  remain  an  offence  at  common  law;  but  the  statutes  against  it  are 

repealed  by  12  G.  3.  c.  71.    See  1  Hawk.  P.  C.  648.  (8th  ed.)l| 

It  has  likewise  been  holden,  that  an  action  does  not  lie  for   g  jj^ 
publishing  these  words  of  J.  S.,  He  has  stolen  my  Lord  Shaftes-   Turner  v.  Og- 
bur)'*5  deer ;  [for  though  imprisonment  be  the  punishment  for   den.  Hil. 
this  offence,  yet  per  Holt  C.  J.  it  is  not  a  scandalous  punishment.    ^  Ann.[I  think, 
A  man  may  be  fined  and  imprisoned  in  trespass.     There  must  ^^j  ^^  ^^ 
not  only  be  imprisonment,  but  an  infiimous  punishment.]  HqU  in  this 

case  carries  it  too  far,  as  to  precision ;  for  it  is  laid  down  in  Finch's  Law,  185.  if  a  man  mali- 
ciously utters  any  false  slander  to  the  endangering  one  in  law,  as  to  say,  He  hath  reported  that 
money  is  fallen ;  for  he  shall  be  punished  for  such  a  report,  if  it  be  false.  Here  is  the  case  of  a 
crime,  and  the  punishment  not  infamous ;  and  yet  Finch  seems  to  say  an  action  lies  for  these 
words.  3  Wils.  186]  iJAnd  the  words  in  the  text  would  clearly  be  actionable  at  this  day, 
shjce  the  offence  is  now  made  a  felony  by  statute;  vide  4  Hawk.  190.  (8th  ed.)  2Russ.  on  Cri. 
187.,  and  7  &  8  Geo.  4.  c.  29.  §  26.;  and  it  is  now  established,  that  if  the  words  impute  a 
charge  which  may  subject  the  party  to  an  indictment  for  any  felony  or  misdemeanor,  they  are 
actionable.   3  Bos.  &  Pul.  374.  6  Term  R.  694.|| 

The  first  of  these  cases  is  not  law,  or  at  least  not  in  the  lati-  |l(a)This  is  re- 
tude  there  laid  down ;  for  by  the  5  Ed.  6.  c.  14.  (a)  a  regrator  is  pealed  by 
liable  to  be  set  in  the  pillory  for  the  third  offence;  and  it  is  con-   ^^^'^?'  ^'. 
trary  to  the  tenor  of  many  cases  of  equally  good  authority  with  ggcmsan  of- 
this,  to  say,  that  only  words  importing   the  charge   of  a  crime   fence  at  com- 
which  may  be  punished  with  the  loss  of  life  or  limb  are  action-  mon  law.|| 
able. 

And  the  latter  case  does  not  seem  to  be  law ;  for  by  a  statute  3  W.  &  M. 
many  years    antecedent  thereto  it  is  ordained,  that  a  person  ^-  ^^\*  ^^^^» 
guilty  of  stealing  deer  shall,  in  default  of  paying  tiie  penalty   of  ^^P^^*  "^  ^'•' 
30/,,  be  set  in  the  pillory. 

But  taking  the  punishment  for  stealing  deer  to  have  been,  at 
the  time  this  case  was  determined,  only  imprisonment,  the  case 
does  not  appear  to  be  law;  inasmuch  as  it  does  not  coincide  with 
the  principle  on  which  actions  for  words  in  themselves  actionable 
are  founded  ;  which  is,   that  words,  which  imply  a  damage,  are  ||See5Bos. 
in  themselves  actionable ;  and,  surely,  to  charge  a  person  with  «Jt  Pull.  374. 
having  been  guilty  of  an  offence  for  which  he  may  be  impri-  gg'.T"  ^^' 
soned,  does  imply  a  damage  for  which  he  ought  have  satisfaction. 

Tlie  doctrine  of  this  case  is  moreover  contrary  to  what  is  laid 

down 
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Freem.  46. 
Mayne  v. 

Diggle. 

Salk.694.  696. 
1  Roll.  Abr. 
33. 


2  Vcntr.  266. 
Walden  v. 
Mitchell. 


inoc 


down  in  the  three  following  cases,  and  in  many  others  which 
might  be  mentioned. 

In  one  of  these  it  is  laid  down,  that  an  action  lies  for  any 
words  which  import  the  charge  of  a  crime  for  which  the  person 
charged  may  be  indicted. 

In  another  it  is  laid  down,  that  an  action  lies,  for  charging  a 
woman  with  being  the  mother  of  a  bastard,  in  case  the  bastard 
has  been  chargeable  to  a  parish ;  because  she  is  liable  to  suffer 
imprisonment  under  the  18  Eliz.  c.  3. 

In  the  other  it  is  laid  down,  that  an  action  lies  for  any  words, 
by  reason  of  which  the  person  of  whom  they  are  published  may 
be  imprisoned. 

No  action  lies  for  publishing  these  words  of  J.  S.,  He  is  a 
rogtie  (a),  a  villain^  or  a  varlet ;  for  these,  and  words  of  the  like 
kind,  are  to  be  considered  as  words  of  heat. 


Stanhope  v. 

Blith.   Stra. 

304.    11(a)  In 

2  Wils.  R.  87.  Willes  C.  J.  said,  if  it  were  now  res  integra^  he  should  hold  that  calling  a  man  a 

rogue,  or  a  woman  a  whore,  in  public  company,  was  actionable.|| 


1  Roll.  Abr.43. 
Allesly  V. 
Maw( 


sly  V. 
^dit. 


Cro.  Jac.  427. 

Brunkard  v. 

Segar. 

1  Roll.  Abr.43. 

Fisher  v. 

Atkinson. 

Savile  v.  Jar- 
dine,  2  H. 
Black.  531.; 
ted  vide 
3  Camp.  461. 

Thomas  v. 
Jackson, 
3  Bing.  104. 

Feise  v.  bin- 
der, 3  Bos.  & 
Pul.  372. 


But  an  action  lies  for  publishing  these  words  of  J.  S.,  He  is  a 
rogue  of  record ,-  for  a  person  cannot  be  a  rogue  of  record,  un- 
less he  stand  convicted  upon  record. 

No  action  lies  for  publishing  these  words  of  J.  S.,  He  is  a 
cozening  knave. 

So,  none  lies  for  publishing  these  words.  He  is  a  scurvy 
fellow. 

II  So  also,  no  action  lies  for  saying,  "  You  are  a  swindler ;"  fot 
when  a  man  is  said  to  be  swindled,  it  only  means  tricked  or  out- 
witted. 

But  to  say  of  one  who  carries  on  the  business  of  a  corn  ven- 
der, "  You  are  a  rogue  and  a  swindling  rascal :  you  delivered 
"  me  100  bushels  of  oats  worse  by  6d.  a  bushel  than  I  bargained 
"  for,"  is  actionable,  without  proof  of  special  damage. 

No  action  lies  for  saying  of  a  merchant,  "  He  has  brought  a 
"  forged  bill  of  lading  for  half  the  cargo  already"  (meaning  the 
lading  of  a  particular  ship) ;  for  these  words  do  not  necessarily  im- 
pute to  the  plaintiff  a  knowledge  of  the  forgery,  without  which 
his  act  was  not  criminal.  || 

2.   Words  "johich  iinjyort  the  Charge  of  having  a  contagious 
Distemper, 

Man  being  formed  for  society,  and  standing  in  almost  constant 
need  of  the  advice,  comfort,  and  assistance  of  his  fellow-creatures, 
it  is  highly  reasonable  that  any  words,  which  import  the  charge 
of  having  a  contagious  distemper,  should  be  in  themselves  action- 
able; because  all  prudent  persons  will  avoid  the  company  of  a 
person  having  such  distemper. 

It  makes  no  difference,  whether  the  distemper  be  owing  to  the 
visitation  of  God^  to  accident,  or  to  the  indiscretion  of  the  party 

therewith 
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therewith   afflicted ;  for,    in  every  one  of  the   cases,  the  being 
avoided,  from  whence  the  damage  arises,  is  the  consequence. 

An  action  lies  for  publishing  these  words  of  J,  S.,  He  is  a   q^^  j^^  j^^^ 
leper,  Taylor  v. 

Perkins.  1  Roll.  Abr.  44. 

So,  for  publishing  these  words.  He  has  the  great  poo:,  i  Roll.  Abr. 

43.     Milner  v.  Reeve. 

So,  for  caUing  a  woman,  Pockey  whore,  12  Mod.  248. 

Whitfield  V.  Powell. 

[But  charging  another  with  having  had  a  contagious  disorder  Carslake  v. 
is  not  actionable ;  for,  unless  the  words  impute  a  continuance  of  Mapledoram, 
the  disorder  at  the  time  of  speaking  them,  the  gist  of  the  action   4-3  '^"jf -lor 
fails;  for  such  a  charge  cannot  produce  the  effect  which  makes  it  ^  Hall,2Stra. 
the  subject  of  an  action,  namely,  exclusion  from  society.     To  i389. 
make  such  words  actionable  some  special  damage  must  be  alleged 
in  consequence  of  them.] 

3.   fVords  which  are  disgraceful  to  a  Person  in  an  Office. 

As  any  words  published  of  a  person,  who  is  in  the  enjoyment 
of  an  office  of  honour,  profit,  or  trust,  which  import  a  charge  of 
unfitness  to  discharge  the  duty  of  the  office,  must  be  prejudicial 
to  that  person ;  such  words  are  in  themselves  actionable. 

If  a  person  be  in  an  office  of  profit,  words  which  import  a  Salk.  695. 
charge  of  inability  are  as  well  actionable  as  those  which  imply  a  How  v 
want  of  integrity.     But  if  the  office  be  an  office  of  honour  no  ^^^'""*  "^jf  ^®' 
action  lies,  unless  the  import  of  the  words  be  a  charge  of  want  55  °  '      '* 
of  integrity ;  for,  although  a  person  cannot  help  his  want  of  abi- 
lity, he  may  his  want  of  integrity. 

Wherever  words  in  themselves  not  actionable  become  so  by  q^^  j^^  ^^^^ 
beinff  published  of  a  person  in  an  office,  it  must  appear  from  the  Fleetwood  v.* 
words  themselves,  or  from  the  pleadings,  that  they  were  pub-  Curl.  Hetl. 
lished  concerning  him  as  an  officer  ;  for  the  ground  of  such  words  l^'^'  ^}^?^' 
being  actionable,  is  the  prejudice  to  a  person  in  his  office.  Raym.  iseo 

iStra.  618.    2Stra.  1168. 

1.  To  a  Person  in  a  judicial  Office. 

An  action  lies  for  publishing  these  words  of  a  Lord  Chief  Hetl.  167. 

Baron,  My  Lord  Chief  Baron  cannot  hear  of  one  ear,  Alleston  v. 

Moor. 

An  action  lies  for  publishing  these  words  of  a  justice  of  the  Ho^-  ^"^o- 

peace,  He  is  a  common  barreter,  JdbTn  Tr'^oII. 

Abr.  59. 

So,  for  publishing  these  words.  He  is  a  corrupt  man,  1  RoU.Abr.  57. 

Bishop  of  Coventry  v.  Wortly. 

So,  for  publishing  these  words,  He  is  a  forsvoont  justice,  1  Lev.  280. 

Came  y.  Osgood. 

So,  for  publishing  these  words,  He  is  a  false  justice,  cro.  Eliz..558. 

Wright  V.  Moorhou«e. 

So, 
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Cro.Car.223.  So,  for  publishing  these  words,  He  is  but  a  half-eared  justice^ 

Masham  v.  he  ivill  hear  but  one  side, 
Britlge. 

Cro.  Car.14.  ^^^  ^^'*  pu^^i^^^ng  these  words,  I  have  often  been  *mith  him  for 

Isham V.York.  Justice,  but  never  coxdd get  any  at  his  hand  but  injustice, 

C     J  c  240  ^^  ^^^  publishing  these  words,  He  did  for  malice  and  spleen 

Beaiimond  v.*  '"^"^  times  wrest  the  /ate,  and  pervert  justice  to  serve  his  ou^n  turn, 
Hastings. 

1  Roll.Abr.48.  So,  for  publishing  these  words,  He  is  a  debauched  man,  and 

Hammond  v.  not  fit  to  be  a  justice  of  peace. 
Kingsmill. 

4 Rep.  16.  So,  for  publishing  these  words,  He  covereth  and  hideth  felonies^ 

Stuckley  v.  and  is  not  'isoorthy  to  be  a  justice  qf])eace, 
Buihead. 

•M   1  off\  So,  for  publishing  these  words,  He  is  a  rogue,  a  rascal,  a 

0  JVlOCl.  270.  ...  IT* 

Aston  V.  Villain,  and  a  liar, 

Blagrave,  Ld.  Raym.  1369. 

Salk.  695.  Bi^t  no  action  lies  for  publishing  these  words  of  a  justice  of 

How  V.  Prinn,  peace,  Hg  is  an  ass,  and  a  beetle-headed  justice ;  because  these 
[See  sWils.      words  import  only  want  of  ability. 

Cro.  Eliz.  306.  No  action  lies  for  publishing  these  words  of  a  justice  of  peace, 

Hilliard  v.  He  is  a  bloodsucker ;  for  it  cannot  be  intended,  what  blood  he 

Constable.  sucked. 

1  Lev.  280.  If  the  actionable  words  published  of  a  justice  of  peace,  appear 
Carne  v.  to  have  been  published  concerning  his  office  of  a  justice  of  the 
Osgood.  peace,  it  is  not  necessary  to  allege,  that  at  the  time  of  publishing 

the  words  there  was  a  colloquium  concerning  his  office. 
Stra.  420.  Wherever  words,  for  publishing  of  which  an  action  would  lie, 

1158.  Comb,  are  spoken  to  a  justice  of  peace,  when  he  is  in  the  execution  of 
46. 65, 66.        tjjg  office  of  justice  of  the  peace,  the  speaker  may  be  proceeded 

against  by  indictment  or  information. 

C     El*    305        In  an  action  brought  by  J.aS.,  who  had  pronounced  a  sentence 

Ctesar  v.'  ^^  j"^g^  ^^^ ^  court  of  admiralty,  for  publishing  these  words,  TIic 

Curseny.  said  sentence  ivas  given  comiptli/,  it  was  holden,  that  the  action 

lay ;  although  it  was  not  averred,  that  the  sentence  was  given 

corruptly  by  J,S.;  and  by  the  court — It  must  be  intended,  that 

the  words  were  published  of  J,  S,  who  gave  the  sentence. 

2.  To  a  Person  in  an  Office  of  Trust. 
An  action  lies  for  publishinc:  these  words  of  a  person  in  a 

Hob.  140.  1  1-        m          rr     •  j  j 

Thornton  v.  public  office.  He  ts  a  conunon  barreter. 

Jobson,  1  Roll.  Abr.  59. 

Cro.  Jac.  65.         So,  for  publishing  these  words  of  a  commissioner  for  examin- 

Moor  V.  ing  witnesses  in  a  cause  in  the  Court  of  Chancery,  He  is  a  cornqit 

Foster.  ^^^„, 

1  Roll. Abr.  56,  So,  for  publishing  these  words  of  such  commissioner,  He  hath 

Moor  V.  taken  bribes  to  favour  one  of  the  parties, 

1  Roll.Abr.57.  So,  for  publishing  these  words  of  such  commissioner,  He  hath 

Parker  v.  altered  the  depositions  that  li'ere  taken. 

Large.  If 
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If  these  words  are  published  of  a  churchwarden,   He  hath   i  Roll.Abr.  58. 
cheated  the  parish^  an  action  lies ;  for  the  words  import  a  mis-  Strode  v. 
behaviour  in  an  office  of  trust.  Holmes, 

Cro.  Eliz.  358. 

If  these  words  are  published  of  the  steward  of  a  court,  He  i  Roll.Abr.  56, 
hath  wrofiged  me  in  his  Court,  and  hath  not  performed  his  office  ac~  Fowell  v. 
cording  to  law,  an  action  lies;  a  charge  of  great  misbehaviour  in  ^o^^* 
an  office  of  trust  being  thereby  imported. 

If  these  words  are  published  of  a  bailiff,  or  of  any  servant  who  Cro.  Car.  480. 
is  to  account  for  money  received.  He  is  a  cozening  knave  to  the  Seaman  v. 
person  who  employs  and  confides  in  him,  an  action  lies ;  for  the     '^^^* 
words  amount  to  a  slander  in  an  office  of  trust. 

[But  these  words  spoken  of  a  member  of  parliament.  As  to  Onslow  v. 
instnicting  our  members  to  obtain  redress,  I  am  totally  against  that  Home, 
plan ;  for,  as  to  instructing  Mr.  Onslow,  we  might  as  well  instinict  ?  rT^R  ^^755 
the  winds;  and  shoidd  he  even  promise  his  assistance,  I  should  not  gx. 
expect  him  to  give  it  us,  were  holden  not  to  be  actionable.] 

4.   Words  which  are  disgraceful  to  a  Person  of  a  Profession  or 

Trade. 

Words  in  themselves  not  actionable  become  so,  whenever  any 
person  is  thereby  disgraced  in  his  profession  or  trade ;  for  al- 
though it  may  be  difficult  to  prove  the  special  damage  received 
from  them,  nothing  is  more  clear  than  that  such  words  have  a 
direct  and  certain  tendency  to  injure  the  person  of  whom  they 
are  published. 

But  in  all  actions  for  words  of  this  kind,  it  must  appear  from  2  Saund.  307. 
the  words  themselves,  or  from  the  pleadings,  that  at  the  time  of  Stra.  696. 
publishing   the  words    there  was   a  colloquium  concerning  the   i^^^-Cro.Jac. 
profession  or  trade  of  the  person  of  whom  they  were  published.  '       '  ^^^' 

1.  To  a  Clergyman. 

An  action  lies  for  publishing  these  words  of  a  clergyman,  He  All.  63.  Dodd 
is  a  dru7ikard ;  drunkenness  being  an  offence  for  which  a  clergy-  v.  Robinson, 
man  is  liable  to  be  deprived  of  his  preferment. 

So,  for  publishing  these  words,  He  preacheth  nothing  but  lies  3  Lev  17 
and  malice  in  the  jiidpit.  Crand'en  v. 

Walden,  1  Roll.Abr.  58. 

So,  for  publishing  these  words.  He  is  a  rogue  and  a  dog,  and  Comb.  sss. 
VDtU  never  be  good  till  he  is  three  feet  under  ground ,-  I  had  rather  Pocock  v. 
wy  son  should  make  hay  on  a  Sunday  than  go  to  hear  him  preach,    ^^*'^- 

So,  for  publishing  these  words.  He  is  an  old  rogue,  and  a  con-  Stra.  946. 
iempiible  fellow,  and  hated  and  despised  by  every  body.  Musgrave  v, 

2.  To  a  Physician  or  a  Surgeon. 
If  a  btfrister  bring  an  action  for  the  publication  of  words,  s.Ventr.sg. 
which  are  disgraceful  to  him  in  his  profession,  it  nuist  be  averred   m^^vvile"iher 
that,  at  the  time  of  publishing  the  words,  he  was  a  practising 

lawyer ; 
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any  action  will  lawj^er ;  for,  unless  he  were  at  that  time  a  practising  lawj^er,  he 
properly  lie  for  could  not  be  injured  by  the  words. 
words  spoken  •'  -^ 

of  physicians  and  barristers,  their  fees  being  merely  honorary,  and  not  demandable  in  a  court 
of  law.]  llThere  seems  little  ground  for  this  query;  actions  by  physicians  are  not  unfreqiiently 
brought,  and  were  formerly  broucht  hjA*  barristers,  and  the  objection  never  appears  to  have  been 
taken.  See  8 Term  R.  303.  1  New  R.  208.  3  Wils.  59.;  and  though  barristers  and  physicians 
cannot  sue  for  their  fees,  yet  in  practice  they  are  usually  paid  beforehand ;  and  the  courts 
could  hardly  refuse  to  consider  these  as  profitable  employments,  in  respect  of  which  a  party 
may  be  injured  by  slanderous  words.|| 

There  has  been,  perhaps,  no  determination  upon  the  point; 
but  it  seems  equally  necessary,  that,  if  a  physician  bring  an  action 
for  the  publication  of  words,  which  are  disgraceful  to  him  in  his 
profession,  he  should  aver  that,  at  the  time  of  publishing  the 
words,  he  was  a  practising  physician. 

IJTIiere  can  be  no  doubt  that,  where  the  words  only  apply  to  the 
plaintifTs  professional  character,  it  is  necessary  for  him  to  aver  and 
prove  that  he  was  a  practising  physician  at  the  time  of  the  uttering. 
Moises  V.  And  if  the  words  themselves  deny  the  plaintiff'^s  legal  quali- 

Thomton,  fication  to  practise  (as  his  having  a  regular  diploma  in  the  case 
P  kf"  d  v'^^*  of  a  physician),  it  will  be  necessary  for  the  plaintiff  to  prove  his 
Gutch,  Id.  legal  qualification  as  well  as  his  practising ;  and  it  seems  doubtful 
505^n.  whether  this  proof  is  not  necessary  in  all  cases,  except  where  the 

Smith  V.  slanderous  words  admit  and  recognize  the  plaintiff's  professional 

1  New^R  196    Qualification.     In  this  case  the  proof  of  such  qualification  is  un- 
Berrymanv. '    necessary. 
Wise,  4  Term  R.  366. 

Moises  V.  If  tiie  plaintiff  aver  in  his  declaration,  that  he  has  duly  taken 

«<  ^y'-^where    *^^  degree  of  doctor  of  physic,  the  allegation  must  be  strictly 
J^w'tothe     proved.  II 
evidence  requisite. 

1  Roll.Abr.  54.  An  action  lies  for  publishing  these  words  of  a  doctor  of 
rK'*'t7  r  pl^ysic.  He  is  no  scholar,  without  averring  that,  at  the  time  of 
Car^270  °  publishing  the  words,  there  was  a  colloqimim  concerning  his 
profession ;  because  no  man  can  be  a  good  physician  unless  he 
be  a  scholar. 
1  Roll.Abr.54.  So,  for  publishing  these  words.  He  is  an  empiric  and  viounte- 
God.lart  v.  ^^„x-. 
Ilascltoot. 

1  RolLAbr.  54.       So,  for  publishing  these  words.  He  is  a  quacksalver, 
Allen  V.Eaton. 

Cro.Eliz.  680.  It  l'**s  been  holden,  that  no  action  lies  for  publishing  these 
Foe  V.  Moun-    words  of  a  physician,  He  hath  killed  a  patient  with  phi/sic,  unless 

ford,  M.  it  be  added,  that  he  did  it  knowingly  and  willinglv;  for,  as  a 

"•"  PI—  ...  ,      ,  11.        II     ".       . 

physician  may  nnstake  a  case,  and  undesignedly  give  improper 

medicines,  these  words  are  no  disgrace  to  him  in  his  profession. 
This  determination  was  contrary  to  the  opinion  of  Clinch  J., 
and  the  reason  upon  which  it  is  founded  is  not  apparent.  It  is 
certainly  a  disgrace  to  a  physician  in  his  profession,  to  have  it 
believed  that  a  patient  died  by  taking  improper  medicines  pre- 
scribed by  him ;  and,  by  comparing  this  case  with  some  later 
cases,  it  seems  clear  that  words  which  imply  ignorance  in  the  art 
a  person  professes  are  actionable. 

It 


40  Eliz. 


(B)  What  Words  are  in  themselves  actionable.  S7I 

It  is  laid  down  in  one  case,  that  an  action  lies  as  well  for  pub-  Win.  40. 
lishing  words  which  import  a  want  of  knowledge  in  a  person  of  a  ^"^ ^m'^ SV^*^ 
profession,  as  for  words  which  import  a  want  of  fidelity.  ^^ov  imput- 

ation of  ijrnorance  to  one  in  a  profession,  I  think  an  action  will  certainly  lie.     Per  De  Grey 
C.J.  jWils.  186.] 

In  another  case  it  is  laid  down,  that  an  action  lies  for  publish-  Hetl.  69. 

ing  these  words  of  a  surgeon  who  had  J.  S.  under  his  care,  He  Watson  v. 

killed  J.  5.,  although  it  be  not  averred  that  he  did  it  knowingly  Yf."!)^''^^^' 
or  voluntarily. 

And  in  another  case  it  is  laid  down,  that  an  action  lies  for  11  Mod.  221. 

publishing  these  words  of  an  apothecary,  He  /ailed  a  palie?it  with  Tutler  v. 

his  physic.  '  Alwin,Pasch. 

No  action  lies  for  publishing  these  words  of  a  surgeon.  He  Hetl.  175. 

poisoned  the  wound  of  J .  S.,  for  it  might  be  proper  in  order  to  Suegoe's  case, 
cure  the  wound  to  do  this. 

But  if  these  words  are  published  of  a  surgeon,  He  poisoned  the  i  And.  268. 

wound  of  his  patient  for  gain  of  money  ^  an  action  lies.  Ca.  277. 

3.  To  a  Barrister  or  an  AttoAiey  at  Law. 

If  a  barrister  bring  an  action  for  the  publication  of  words,   2  Ventr.  28. 
which  are  a  disgrace  to  him  in  his  profession,  he  must  aver,  that  King  v.  Lake, 
at  the  time  of  publishing  the  words  he  was  a  practising  lawyer;   '-'y^es, 231. 
for  if  he  were  not  at  that  time  a  practising  lawyer,  he  could  not 
be  injured  by  the  words. 

A  barrister,  who  brings  such  action,  must  also  aver  that  at  the  Poph.  207. 
time  of  publishing  the  words  he  was  homo  conciliarius  et  enidittis  Gary's  case, 
in  lege;  it  not  being  sufficient  to  aver  that  he  was  homo  eruditus 
in  lege. 

An  action  lies  for  publishing  these  words  of  a  barrister.  He  Co.  Entr.  22. 

has  deceived  his  client,  and  revealed  the  secrets  of  his  cause,  ^^^J'  ^"^^y-* 

,  .  ■'  1  RoU.Abr.  57. 

So,  for  publishing  these  words,   He  will  give  you  vexatious  2  Ventr.  28. 

counsel,  and  then  milk  your  purse  and f  II  his  own  pocket.  ^"S  v.  Lake. 

So,  for  publishing  these  words.  He  is  no  lawyer,  he  cannot  1  Roil.Abr.  54. 

make  a  lease ,-  they  are  fools  that  go  to  him  for  law.  Banks  v.  Allen. 

So,  for  publishing  these  words.  He  is  a  dunce,  and  will  get  Cro.  Car.  382. 

nothing  by  his  profession,  Peardv.Johns, 

**    -^        ^  '^  1  RoU.Abr.  55. 

An  action  lies  for  publishing  these  words  of  an  attorney  at   1  Lev.  297. 
law,  He  cannot  read  a  declaratio?i,  *         Powell  v. 

Jones. 

So,  for  publishing  these   words.   He  has  no  more  law  than  Sid.  327. 

Mr,  C.'s  bull,  or  no  more  law  than  a  noose,  ^f^^I  ^' 

°  Morfue. 

[So,  for  these  words,   JVfiat,  does  he  pretend  to  be  a  laxvyer  ?  Dav  v.  Duller, 

He  is  no  more  a  lawyer  than  the  devil.']  3  Wils.  59. 

So,  for  publishing  these  words,  He  will  overthrow  his  client's  Cro.  Eliz.  589. 

caUMe,  Mortyn  v. 

or  t-i*  I  •  Burling. 

00,  tor  publishmg  these  words,  He  is  well  known  to  be  a  cor-  4  j^^p  ,g 

rttpl  many  and  to  deal  corruptly.  Byrchiey** 

caie. 
So, 
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Hetl.  167.  So,  for  publishing  these  words,  He  is  a  cheat 

AUston  V.  Moor.     1  Roll.  Abr.  55. 

1  Roll.  Abr.  So,  for  publishing  these  words,  He  is  a  rogue, 

52.    Shaw  V.  Wakeman. 

Cro.  Eliz.171.        So,  for  publishing  these  words.  He  is  a  common  batretor. 
Proud  V.  Hawes.    Hob.  1 40. 

1  Roll.  Abr.52.       So,  for  publishing  these  words.  He  is  a  knave, 
NicholU  V.  Webb.     1  Freeni.  277. 

1  Roll.  Abr.  So,  for  publishing  these  words.  He  is  an  extortioner^  and  on 

55.  Stanley  fold  me  he  cozened  him  of  ten  }xmfids  in  a  bill  of  costs  ;  it  being 
V.  l5o!»wcU.  contrary  to  the  oath  of  an  attorney  to  be  guilty  of  mal-practice. 
1  Roll.  Abr.  So,  for  publishing  these  words.   He  stirreth  up  suits,  a?id  once 

54.  Smith  V.  promised  me,  that  if  he  did  not  recover  in  a  cause  for  mcy  he 
Hob'^n?.  *iDmdd  take  no  charges  of  me ;  because  stirring  up  suits  is  bar- 

retry,  and  undertaking  a  suit  no  purchase  no  pay  is  maintenance. 
Stra.  1138.  So,  for  publishing  these  words.  He  is  a  rogue  for  taking  yovr 

rh'^^^^i*^''  ^       7«o«^,  and  has  done  nothing  for  it,  he  is  no  attorney  at  law,  and 
dares  not  appear  before  a  judge ;  what  signifies  going  to  him,  he 
is  oidy  an  attorney's  clerk  and  a  rogue,  he  is  no  attorney. 
Hob.  117.  So,  for  publishing  these  words,  He  is  a  common  maintainer  of 

Boxe  V.  Bar-  ^^//c  a^id  a  champertor  (a),  atid  Iivill  have  him  thrown  over  the  bar 
naby.    1  Roll.  / .  ^  ^   '' 

Abr.  55.  next  term, 

11(a)  The  judgment  was  founded  only  on  the  word  "  champertor." (j 

Win.  40.  Au-       It  has  been  holden,  that  an  action  does  not  lie  for  publishing 

diior  CurPs       these  words  of  an  attorney.  He  made  false   writings ;  because 

case.    Ih.  90.    ^jj^ge  words,  it  not  being  the  business  of  an  attorney  at  law  to 

make  writings,  are  no  disgrace  to  him  in  his  profession. 

But  it  is  probable,  that  an  action  would  at  this  day  lie,  for 

publishing  such  words  of  an  attorney;  for,  although  it  may  not 

have  been  so  heretofore,  it  is  at  this  day  usual  for  attorneys  at  law 

to  make  writings. 

4.  To  a  Person  professing  an  Art. 

Cro.  Car.  211.  An  action  lies  for  publishing  these  words  of  a  midwife.  Many 
Hower*8  case,    have  perished  for  her  want  of  skill, 

Hetl.  71.  ^'  said  to  B.,  who  intended  to  send  his  son  to  be  under  the 

Watson  V.  care  of  C,  a  schoolmaster.  Put  not  your  son  to  him,  for  he  will  come 
Vanderlash.       away  as  great  a  dunce  as  he  went.     It  was  holden,  that  the  words 

were  actionable. 
Cro.  Jac.  504.       If  these  words  are  published  of  a  land-surveyor,  He  is  a  cheats 
Blunden  V.        ing  knave,    an    action    lies;    for,    as   land-surveying   is   an  art 
Eusuce.  wherein  skill  is  required,   these  words  touch  a  land-surveyor  in 

his  profession,  and  means  of  getting  his  living. 

5.  To  a  Tradesman. 

tSalk.  694.  It  is  in  the  general  true,  that  an  action  does  not  lie  for  pub- 
Savage  V.  Ro-  lishing  words,  not  in  themselves  actionable,  of  a  tradesman ;  un- 
bery.  2  Saund.  j^gg  jj.  y^^  averred  that  at  the  time  of  j^ublishina:  the  words  there 
507.  Latch.  If        •  •        1  •     A      1 
114     1  Lev  ^^^  ^  collocpiium  concernmg  his  trade. 

115.  250.    2  Lev.  62.    Stra.  696.  1169,    Ld.  Raym.  1417. 

But, 


(B)   What  Words  are  in  themselves  actionable.  2JS 

But,  if  it  appear  from  the  words  published  of  a  tradesman,    i  Lev.  115. 
that  they  were  published  concerning  his  trade,  it  is  not  necessary  250.  2  Lev.  62. 

to  aver,  that  at  the  time  of  publishing  them  there  was  a  collo-  i  ^^"'^-  ^^^' , 
'  •        u-     *      1  ^tra.  696.  Ld 

^unim  concernmg  nis  trade.  Raym.  1417. 

If  these  words  are  published  of  a  tradesman.  Have  a  care  of  „  l^^  gg 
■  hini,  do  not  deal  "jsith  him,  he  is  a  cheat,  he  has  cheated  all  the  Reeve  v. 
farmers  at  E.,  and  ?iow  he  is  come  to  cheat  at  F.,   an  action  lies,   Holgate. 
although  it  be  not  averred,  that  at  the  time  of  publishing  them 
there  was  a  colloquinm  concerning  his  trade ;  it  being  apparent, 
from  the  words,  that  they  were  published  concerning  his  trade. 

So,  for  publishing  these  words  of  a  tradesman,   He  is  a  sorry  lj^  Raym. 
pitifid  fellorw,  and  a  rogue  ,-  he  compounded  his  debts  at  six  shilliiigs  1480.  Stanton 
in  the  pound ;  although  it  be  not  averred,    that,  at  the  time  of  v.  Smith, 
publishing  them,  there  was  a  colloquium  concerning  his  trade; 
for  tliese  words,  published  of  a  tradesman,  must  greatly  lessen 
his  credit,  and  be  very  prejudicial  to  him. 

In  an  action  upon  the  case  for  publishing  a  libel,  the  plaintiff  Stra.  898. 
declared,  that  he  was  a  gunsmith,   and  that,   it  having  been  in-   Haiman  v. 
serted  in  the  Craftsman,   that  he  had  the  honour  to  present  the  J^^'^">'- 
Prince  of  Wales  with   a  gun   two  feet  six  inches  long,  which  253  "s  C 
would  shoot  as  far  as  one  a  foot  longer,   and  to  kiss  his  Royal   1  Barnard. 
Highness's  hand,  upon  being  appointed  his  gunsmith,  the  defend-  B-  R-  289. 
ant,  with  intent  to  scandalize  him  in  his  trade,  published  an  adver-  ^'^^^  ^-  ^^'-1 
tisement  in  these  words,  "  Whereas  there  was  an  account  in  the 
"  Craftsman  of  John  Harman,  gunsmith,  making  guns  two  feet  six 
"  inches  long  to  exceed  any  made  by  others  of  a  foot  longer  (with 
"  whom  it  is  supposed  he  is  in  fee),  this  is  to  advise  all  gentle- 
*'  men  to  be  cautious,  the  said  gunsmith  not  daring  to  engage 
"  with  any  artist  in  town,  nor  ever  did  make  such  an  experiment 
"  (except  out  of  a  leather  gun),  as  any  gentlemen  may  be  satis- 
"  fied  of  at  the  Cross  Chins  in  Long  Acre"     It  was  holden,  that 
an  action  lay  for  this  advertisement. 

If  an  action  be  brought,  for  publishing  words  of  a  tradesman,  Cro.  Car.  282. 
concerning  his  trade,  it  must  be  averred,  that  at  the  time  of  pub-  Collis  v. 
lishing  them  he  was  in  trade ;  for,  if  he  were  not  at  that  time  in  ^*''"- 
trade,  his  credit  could  not  be  hurt  by  the  words. 

In  an  action  for  publishing  words  of  a  tradesman,  upon  the  Cro.  Jac.  222. 
first  day  of  Mai/,   it  was  averred,   that  for  five  years  preceding  Tuthill  v. 
the  first  day  of  Mai/,  the  plaintiff  had  exercised  the  trade  of  a  Milton, 
draper.     It  was  objected,  that  it  ought  to  have  been  averred, 
that  he  did  exercise  the  trade  on  tlie  day  the  words  were  pub- 
lished :  but  by  the  court  —  It  is  well  enough,  for  it  shall  be  in- 
tended that  he  did. 

It  was  holden,  that  an  action  lies  for  publishing  these  words   1  Lev.  115. 
of  a  limeburner,  He  is  a  cheating  knave ,-  and  by  the  court  —  If  Jerry  v. 
slanderous  words  are  published  concerning  the  trade  of  a  trades-  "^^P^*"- 
man,  it  is  not  material  of  how  low  a  kind  the  trade  is. 

An  action  lies  for  publishing  these  words  of  any  person   who  Cro.  Jac.SSf. 
seeks  his  living  by  buying  and  selling.   He  is  a  bankrupt  knave^  Sijuire  v. 
and  fiot  worth  three  halfpence,  *''*""*• 

An  action  lies  for  publishing  these  words  of  a  shoemaker,  He  Cro.  Car.  31. 
Vol.  VII.  T  /* 


^4 


SLANDER. 


Crumpe  v. 
Barne. 


Whittington 
V.  Gladwin, 
5  Barn.  &  C. 
180.;  and  see 
Sir  Thos. 
Raym.  231. 
Sid.  299.  Em- 
merson's  case. 


Ld.  Raym. 
1480.  Stanton 
V.  Smith. 

Carth.  330. 
Cook  V. 
Tucker, 

1  Roll.  Abr. 

59.  Porte  v. 
Cook. 

1  Roll.  Abr. 

60.  Smith  V. 
Rookes. 

1  Roll.  Abr. 
63.    Fairbank 
V.  Mason. 


1  Roll.  Abr. 

62.  Peck's 

case. 

Ld.  Raym. 

1417.    Lud- 

well  V.  Hole. 

1  Roll.  Abr. 
62.  Bray  v. 
Haynes. 


Thomas  v. 
Jackson, 
3  Bing.  104.; 
sed  vide  Feise 
V.  Linder, 
3  Bos.  &  Pul. 

5  Roll.  Abr. 
1 5.    Ticknell 
V.  Snelling. 


2  Stra.  797. 
Lancaster  v. 
French. 


is  a  hanJcnipt ,-  for,  as  the  gain  of  a  shoemaker  does  not  arise 
from  manual  labour  only,  but  great  part  thereof  from  buying 
leather  and  selling  it  again,  when  manufactured  into  shoes,  he 
may  be  a  bankrupt. 

II But  it  matters  not  whether  the  tradesman  be  subject  to  the 
bankrupt  laws  or  not ;  therefore  words  imputing  insolvency  to 
an  innkeeper  were  held  actionable,  although  he  was  not  subject 
to  be  a  bankrupt.  II 

If  a  person  bring  an  action  for  the  publication  of  these  words 
of  him.  He  is  a  bankrujH,  he  must  aver,  that  he  seeks  his  living 
by  buying  and  selling ;  for  it  is  not  sufficient  to  aver,  that  he 
gets  divers  gains  by  buying  and  selling. 

An  action  lies  for  publishing  these  words  of  a  tradesman,  He 
is  a  Sony  pitiful  fellow,  and  a  rogue,  and  compounded  his  debts  at 
five  shillings  in  the  poimd. 

An  action  lies  for  publishing  these  words  of  a  tradesman.  He 
is  a  pitiful  felloii>,  and  not  able  to  pay  his  debts. 

So,  for  publishing  these  words.  He  takes  goods  of  his  customers, 
and  pawns  them,  and  is  not  a  man  to  be  trusted. 

So,  for  publishing  these  words.  He  is  not  able  to  pay  sixpence 
iji  the  pound  to  his  creditors  of  their  debts. 

An  action  lies  for  publishing  these  words  ofaleatherseller.  He 
hath  cozened  you  :  he  sold  you  lamb-skins  for  shainois-sJcin  :  do  7iot 
go  to  him,  for  he  will  cozen  yojt,  the  words  being  a  charge  of  a 
fraud  in  the  course  of  trade. 

An  action  lies  for  publishing  these  words  of  a  goldsmith.  He 
is  a  cozeJiitig  knave,  he  sold  a  copper  chain  for  a  gold  one. 

An  action  lies  for  publishing  these  words  of  a  tradesman,  He 
is  a  cheating  old  rogue,  and  has  cheated  the  fatherless  and  the 
widow. 

An  action  does  not  lie  for  publishing  these  words  of  J.  S.,  He 
cozened  J.  N.  in  the  sale  of  barley,  unless  it  be  averred,  that  J.  S. 
did  seek  his  living  by  buying  and  selling  barley;  for,  if  he  did 
not,  he  could  not  be  injured  by  the  words. 

II To  say  of  one  who  carries  on  the  business  of  a  corn- vender, 
"  You  are  a  rogue  and  a  swindling  rascal ;  you  delivered  me  one 
"  hundred  bushels  of  oats  worse  by  6d.  a  bushel  than  I  bar- 
"  gained  for,"  is  actionable  without  any  special  damage.  || 

372. 

If  these  words  are  published  of  a  blacksmith.  He  cozefied  J.  S. 
in  a  tire  of  wheels,  an  action  does  not  lie  ;  for  it  might  be  in  the 
price ;  and  it  may  be  said  of  every  tradesman,  who  has  sold  a 
thing  for  more  than  it  is  worth,  that  he  cozened  in  the  price  of 
that  thing. 

An  action  does  not  lie  for  publishing  these  words  of  a  carpen- 
tei'.  He  has  charged  J.  S.  for  forty  days^  work,  and  received  the 
money  for  the  work,  that  might  have  been  do?ic  in  ten  days,  and  he 
is  a  rogue  for  his  pains. 

Hit 


(C)  Words  actionable  by  reason  of  special  Damage,  T15 

g  It  must  sufficiently  appear  on  the  declaration,  that  the  trade  Morris  v. 
in  which  the  plaintitf  complains  of  being  slandered  is  a  lawful  Langdale, 
trade.     Therefore,    where    the    plaintiff  stated    that    he  was  a  284*^^**^^"'* 
jobber  or  dealer  in  the  funds,  and  as  such  had  been  accustomed 
lawfully  to  contract,  and  that  the  defendant  said  of  the  plaintiff 
as  such  jobber  or  dealer,  "  He  is  a  lame  duck,"  (meaning  that  the 
plaintiff  had  not  fulfilled  his  contracts  in  respect  of  the  said  stocks 
or  funds,)  the  declaration  was  holden  bad;  since  it  did  not  suffi- 
ciently appear,  either  that  the  words  were  spoken  of  lawful  con- 
tracts, or  that  the  plaintiff  was  a  lawful  jobber  or  dealer  ;  and  a 
man  may  act  as  a  jobber  and  dealer  in  the  funds  either  in  a  law- 
ful or  an  unlawful  way. 

If  the  declaration  allege  that  plaintiff  carried  on  two  trades,  Figgins  v. 
and  that  the  defendant,  intending  to  injure  him  in  his  trades,   ^??*^f^'j,  ^ 
spoke  the  words  of  and  concerning  him  in  07ie  of  his  trades,  it  ^g^  .  ^^^  ^^^ 
will  be  sufficient  to  prove  that  the  plaintiff  carried  on  that  one  Hall  v.  Smith, 
trade,  provided  the  words  proved  apply  to  him  in  that  trade.  1  Maule  &  S. 

287. 

If  defamatory   words  be  spoken  of  two  partners  respecting  Cooke  v. 

their  trade  they  may  maintain  a  joint  action.  11  Batchellor, 

^        J  J  »  5  Bos.  &  Pul. 

150. 

(C)  Some  Words  which  become  actionable  by  reason 
of  the  Damage  received  from  them  :  ||  And  herein 
of  Slander  of  Title.|| 

TF  J.  S.  have  received  a  temporal  damage,  from  the  publica-   4  Rep.  17. 

tion  of  these  words  of  him.  He  is  a  bastard,   an  action  lies ;  ^""^  Davis's 
although  the  words,  being  only  a  spiritual  defamation,  are  not 
in  themselves  actionable. 

In  an  action  upon  the  case  the  plaintiff  declared,  that  he  was    ^  RoH-  Abr. 
heir  apparent  to  his  father,  who  was  seised  in  fee  of  land  of  the  ^J.  "um- 
value  of  forty  pounds  a  year ;  that  it  was  the  intention  of  his  fa-  Strutfield. 
ther  to  suffer  this  land  to  descend  upon  him  :  and  that  the  defend- 
ant, with  an  intent  to  cause   the  disinheritance  of  the  plaintiff, 
published   these   words  of  him.  He   is   a  bastard ,-  by    reason 
whereof  the  plaintiff's  father  had  signified  a  design  of  disinhe- 
riting him.     It  was  holden,  that  the  action  lay  on  account  of  the 
temporal  damage. 

In  an  action  upon  the  case  the  plaintiff  declared,  that  land  was  Cro.  Jac.  217. 
settled  upon  hk  grandfather  and  the  heirs  of  his  body;  that  his   Vanghan  v. 
father  left  divers  sons,  of  which  he  is  the  youngest ;  that  his  elder  ^''*'*' 
brothers  are  living ;  that  J.  .S'.  being  about  to  })urchasc  the  land, 
did  offer  him  a  sum  of  money  to  join  in  a  conveyance  thereof; 
and  that  the  defendant  published  these  words  of  him,  He  is  a 
bastard:  by  reason  whereof,  ,/.  5.  did  now  refuse  to  give  him 
the  money,  for  joining  in  a  conveyance  of  the  land,    which  he 
had  before  offered.     Judgment  being  given  for  the  phiinliff,  a 
writ  of  error  was  brought  in  the  Exchequer  Chamber;  in  which 
it  was  assijjned  for  error,  that,  as  the  plaintiff'  had  not  at  the  time 
of  publishing  the  words  any  tide  to  the  land,  the  action  does 
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not  lie.  The  judp^ment  was  affirmed  ;  and  by  the  court  —  Al- 
though the  plaintift'  had  not  at  the  time  of  publishing  the  words 
any  title  to  the  hmd,  he  is  in  possibility  inheritable  thereto.  It 
does  moreover  appear,  that  by  reason  of  the  publication  of  the 
words,  J.  S.  does  now  refuse  to  give  the  money  to  the  plaintiff, 
for  joining  in  a  conveyance  of  the  land,  which  he  did  before  offer  ; 
and  consequently  the  plaintiff  has  sustained  a  present  damage. 

In  an  action  upon  the  case  the  plaintiff  declared,  that  he  was 
seised  of  the  manor  of  ^.,  which  was  purchased  by  him  in  fee 
of  George  Lord  Aiidlcij^  that  he  was  in  treaty  with  J.  S.  for  a 
lease  of  the  manor  at  the  rent  of  a  hundred  pounds  a  year;  and 
that  the  defendant,  knowing  of  the  treaty,  published  these  words, 
I  have  a  lease  of  the  manor  of  K.  for  ninety  years^  and  did  more- 
over publish  a  lease  for  ninety  years,  supposed  to  be  made  by 
the  grandfather  of  George  Lord  Attdley  to  Edward  Dickitisorh 
the  defendant's  late  husband ;  which  he  affirmed  to  be  a  good 
lease,  and  offered  to  sell  as  such  ;  whereas  the  truth  is  that  the 
lease  was  counterfeited  by  her  husband,  and  that  she  knew  the 
lease  to  be  a  counterfeit  lease  :  by  reason  of  which  words,  and 
the  publication  of  the  lease,  J.  S.  did  not  proceed  in  the  treaty 
for  a  lease.  The  defendant  by  her  plea  traversed,  that  she  knew 
the  lease  to  be  a  counterfeit  lease.  Upon  a  demurrer  to  this 
plea,  it  was  holden,  that,  as  the  defendant's  knowledge  of  the 
lease  being  a  counterfeit  lease  is  not  traversable,  it  must  be  in- 
tended, that  she  knew  the  lease  to  be  a  counterfeit  lease.  It 
was  moreover  holden,  that  the  action  lay ;  because  the  treaty 
with  J.  S.  for  a  lease  was  broken  off  by  the  defendant's  words, 
and  by  her  publication  of  the  lease,  as  a  good  lease,  which  she 
knew  to  be  a  counterfeit  lease. 

In  an  action  upon  the  case,  the  plaintiff  declared  that  he  was  in 
treaty  with  J.  S.  for  his  manor  of  Z).,  and  that  during  the  treaty 
the  defendant  spoke  these  words  to  J.  S.,  Williams  is  iscorth  no- 
thing, and  do  you  think  the  manor  ofD,  is  his  F  it  is  hut  a  compact 
between  his  brotha-  Thomas  and  him  :  by  reason  whereof »/.  S.  was 
deterred  from  proceeding  in  the  intended  purchase.  A  question 
arising.  Whether,  as  the  words  were  not  spoken  to  J.  S.,  the  ac- 
tion did  lie?  It  was  holden  that  it  did;  and  by  the  court — If  the 
title  of  a  j^erson  to  land  be  so  slandered  by  words  spoken,  that  he 
cannot  make  sale  thereof,  it  is  not  material,  whether  words  were 
spoken  to  the  party  who  was  about  to  purchase  the  land,  or  to 
a  stranger. 

An  action  does  not  lie  for  the  publication  of  words,  whereby 
the  right  of  a  person  to  land  is  denied ;  although  the  sale  of  the 
land  be  thereby  prevented  ;  in  case  the  speaker  d\d,  at  the  time  of 
publishing  the  words,  say,  that  he  had  himself  a  right  to  the  land, 
notwithsUmding  the  speaker  had  not  in  truth  any  right  thereto ; 
for  if  an  action  did  in  such  case  lie,  no  person  could  lay  claim  to 
land,  or  commence  a  suit  for  the  recovery  thereof,  without  being 
I  liable  to  an  action. 

But  if,  during  a  treaty  for  the  sale  of  land  by  J.  -S",  words 
.  denying  the  right  of  J,  S»  to  the  land  are  published  by  J.  N., 

whereby 
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whereby  the  sale  is  prevented,  an  action  lies,  notwithstanding 
J.  N.  did,  at  the  time  of  publishing  the  words,  say,  that  A.  B. 
had  a  right  to  the  land ;  for,  although  it  were  lawful  for  J.  N. 
to  say,  that  he  had  himself  a  right  to  the  land,  it  was  not  lawful 
for  him  to  say,  that  A.  B.  had  a  right  thereto. 

II  However  if  a  party  attend  bona  Jide  at  a  sale,  as  the  agent 
and  by  the  directions  of  another  having  title  or  interest  in  the 
premises,  and  assert  facts  destructive  of  the  plaintiff's  title,  no 
action  lies  against  hiu),  even  although  he  go  somewhat  beyond 
the  instructions  of  his  employer  in  what  he  states. 

If  the  person  uttering  or  writing  the  slander  of  title  be  a  mere 
stranger,  qui  immiscet  se  rei  aliencs,  malice  will  generally  be  in- 
ferred against  him;  but  every  person  is  not  to  be  considered  a 
stranger  who  has  not  an  actual  vested  interest  at  the  time  of 
denying  the  plaintiff's  title.  Thus,  where  the  imputation  on  the 
title  was  the  asserted  insanity  of  the  vendor  from  whom  the 
plaintiff  purchased,  at  the  time  of  executing  the  conveyance,  and 
the  defendant  was  the  husband  of  the  sister  of  such  vendor,  and 
his  wife  was  heir  at  law  of  her  brother,  in  case  of  his  dying  with- 
out issue,  it  was  held  that  the  defendant  had  an  interest  sufficient 
to  preclude  his  being  considered  as  a  mere  stranger  to  the  title; 
and  the  question  for  the  jury's  consideration  was  decided  to  be, 
not  whether  the  defendant  had  drawn  a  rational  and  just  con- 
clusion of  the  vendor's  insanity  from  the  facts  of  his  conduct,  but 
whether,  under  all  the  circumstances,  he  acted  bona  fide,  and  was 
really  persuaded  he  was  insane  when  he  made  the  communi- 
cation, or  whether  he  had  made  it  maliciously,  and  merely  to 
slander  the  title. 

The  defendant,  in  justifying  slander  of  title,  must  clearly  shew 
himself  not  to  be  a  stranger  to  the  matter.  Therefore,  where  the 
plaintiff  declared  for  slandering  his  title  to  the  ore  of  cerUiin  mines 
(which  he  was  about  to  sell),  by  the  defendant's  publishing  an 
advertisement,  stating  that  the  adventurers  of  the  mines  thought 
it  their  duty  to  caution  persons  against  purchasing  the  ore,  as 
they  would  be  liable  to  be  called  on  for  the  amount  by  the 
adventurers,  and  the  defendant,  in  his  justification,  did  not 
allege  that  he  published  the  advertisement  by  direction  of  the 
adventurers,  or  that  he  had  any  title  or  interest  himself,  the 
plea  was  held  bad,  as  the  defendant  shewed  no  authority  from 
parties  interested. 

Where  the  defendant  speaks  the  words,  claiming  title  to  the 
property  in  himself,  he  may  give  this  defence  in  evidence  on  the 
general  issue,  jj 

An  action  does  not  lie  for  publishing  these  words  of  a  clergy- 
man, He  is  an  heretic ;  the  words  being  only  a  sj^iritual  defama- 
tion :  but,  if  it  l>e  averred,  that  by  reason  of  ihe  words  he  lost  a 
benefice,  to  which  he  would  otherwise  have  been  presented,  an 
action  lies  for  the  temporal  damage. 

An  action  does  not  lie  for  publishing  these  words  of  a  single 
woman,  Stic  is  a  bunten-hellicd  qttean^  and  her  gtUs  hatig  dcrwn  to 
her  garters  ;  the  words  not  being  in  themselves  actionable  :  but 

TS  if 


umberland  v. 
Burt. 


Hargrave  v. 
Le  Breton, 
4  Burr.  R. 

'J422. 


Pitt  V. 
Donovan, 
1  Maul.  &  S. 
639. ;  and  see 
Humber  v. 
Ainge,  Mann. 
Jud.  tit.  Libel, 
pi.  13. 


Rowe  v. 

Roach, 

1  Maul.  &  S. 

304. 


Smith  V. 
Spooner, 

3  Taunt.  246. 

4  R«p.  17. 
Anne  Davis'f 


Lit.  Rep. 
Bridffe  v. 
Lan^ord. 


93. 


^78  SLANDER. 

if  it  be  averred,  that  by  reason  of  the  words  she  lost  a  marriage, 

an  action  lies. 
4  Rep.  17-  ^"  action   does   not    lie    for    publishing  words  of  a   single 

Anne  Davis's  woman,  which  amount  to  a  charge  of  incontinence ;  the  words 
case,  [(a) For  being  only  a  spiritual  defamation:  but  if  it  be  averred,  that  by 
certain  o7nro-  *'^^^""  ^*  ^^^  words  she  lost  a  marriage,  an  action  lies  for  tem- 
bable  temporal   P^^'^^  damage,  {a) 

loss  or  damage  arisetii  from  the  imputation  of  the  want  of  chastity,  it  is  actionable;  as  to  say, 
a  woman  is  a  wiiore  in  London^  where  she  is  subject  to  be  whipped  for  whoredom;  or  to  say 
that  she  is  so,  where  she  holds  an  estate  dim  sola  et  casta  fuerit.  1  Lev.  134.  3  Wils.  187.] 
||So,  also,  the  loss  of  the  entertainment  and  hospitality  of  her  friends,  who,  by  reason  of  the 
words,  have  refused  to  receive  plaintiff'  at  their  houses,  is  sufficient  damage  to  sustain  the 
action.     Moore  v.  Meagher,  l  Taunt.  39.|J 

Cro.Jac.  323.         An  action  does  not  lie  for  publishing  these  words  of  J.  S.f  He 
Matthew  v.       jg  a  "johoremaster^for  he  lay  with  Brown's  wife,  and  had  to  do  with 
^.ro5!»,    ate  ,     ^^  against  a  chair ;  the  words  being  only  a  spiritual  defamation  : 
Cro.  Jac.  422.    ^"^  ^^  ^t  be  averred,  that  by  reason  of  the  words  J.  S.  lost  a  mar- 
riage, an  action  lies  for  the  temporal  damage;  a  loss  of  marriage 
being  as  great  a  damage  to  a  man  as  it  is  to  a  woman. 
iRoll.Abr.36.       It  was  found  by  a  special  verdict,  that  the  defendant  had  pre- 
^orman  v.        ferred  a  libel  in  the  spiritual  court  against  the  plaintiff,  in  which 
she  charged  him  with  coming  often  to  her  in  the  night  under  a 
pretence  of  being  a  suitor  to  her  for  marriage,  and  lying  with 
her,  and  getting  her  with  child ;  that  she  afterwards  falsely  and 
injuriously,  at  the  quarter-sessions,  charged  him  with  being  the 
father  of  a  child  begotten  upon  her  body ;  and  that  by  reason 
thereof  all  persons  of  good  credit  did,  and  still  do,  refuse  to 
suffer  any  woman  of  their  daughters  or  relations  to  be  joined 
with  him  in  lawful  wedlock.     It  was  holden,  that,  as  it  was  not 
found  that  the  plaintiff  had  lost  sl  partiadar  marriage,  the  action 
did  not  lie ;  the  charge,  that  all  persons  of  good  credit  refused 
to  let  him  marry  into  their  families  being  too  general. 
1  Lev.  261.  In  an  action  for  publishing  these  words  of  a  single  woman, 

Barnes  v.  She  was  with  child  by  J.  S.,  it  was  averred  that  by  reason  thereof 

btudd.  gj^g  incurred  the  displeasure  of  her  parents,  and  was  in  danger  of 

being  turned  out  of  doors.  It  was  holden,  that  the  action  did 
not  lie,  inasmuch  as  the  words  are  not  in  themselves  actionable, 
and  it  is  not  averred  that  the  plaintiflf*  lost  a  marriage. 

In  this  case,  the  case  of  Mcdhurst  v.  Balam,  1  Roll.  Abr.  35. 
in  which  an  action  had  been  holden  to  lie,  lor  publishing  these 
words  of  a  single  woman.  She  is  with  child,  and  has  taken  physic 
for  it,  by  leason  whereof  she  lost  her  reputation  and  the  friend- 
ship of  her  neighbours,  was  denied  to  be  law. 
Hartley  v.  H  The  loss  of  employment  as  preacher  to  a  dissenting  congre- 

sTerm^it  130  g*^'^"  ^^  ^  licensed  chapel,  from  which  the  plaintiff  derived 
profit,  is  a  suflicient  temporal  damage  resulting  from  slanderous 
words  to  enable  thu  plaintiff  to  sue  for  them ;  and  it  is  sufficient 
in  the  declaration  to  allege,  that  persons  frequenting  the  chapel 
had  refused  to  permit  plaintiff  to  preach  there,  and  had  discon- 
tinued the  emoluments  which  they  would  otherwise  have  given 
him,  without  naming  the  persons,  or  shewing  by  what  authority 

they 
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they  excluded  the  plaintiff,  or  that  the  plaintiff  was  duly  qualified  And  see 

as  a  preacher  according  to  the  stat.  10  Ann.  c.  2.  •^"''^-  ^-2424. 

So,  also,  the  loss  of  a  substantial  pecuniary  benefit,  resulting  Moore  v. 

from  the  hospitality  and  entertainment  afforded  to  the  plaintiff  Meagher, 

by  friends,  in  receiving  plaintiff  at  their  houses,  is  a  sufficient  ^  Taunt.  39. 
temporal  damage  to  enable  the  plaintiff  to  maintain  an  action. 

if  the  damage  sustained  by  reason  of  the   slander  be  a  mere  Vicars  v. 

wrongful  act  of  a  third  person,  or  a  breach  of  contract  by  such  Wilcocks, 

third  person  with  the  plaintiff,  this  is  not  sufficient  to  sustain  the   ^   ,  ^*'  I;  L 

•      ^    /•       •        1  ^  1         1   •     -fp*  1     •  •     ^  ^u      a""  see  2  Bos. 

action ;  tor  m  these  cases  the  plamtin  s  remedy  is   agamst  the   ^  puH  284. 

third  party.     The  special  damage  must  be  the  legal  and  natural 

consequence  of  the  slander.  || 

(D)  Certain  Circumstances  which  are  to  be  regarded 
in  the  Construction  of  Words. 

1 .   The  Time  when  the  Wcn'ds  wei'e  published* 

A  S  the  same  words  are  not  at  all  times  understood  in  the  same 
sense,  words  which  were  once  actionable  may  not  now  be 
so ;  and,  on  the  other  hand,  an  action  may  now  lie  for  words 
for  which  an  action  would  not  heretofore  have  been. 

The  consequence  to  an  agent  of  doing  the  same  thing  may,  at 
least  in  the  eye  of  human  law,  which  in  punishing  an  action 
considers  only  how  far  society  is  thereby  prejudiced,  at  different 
periods  of  time  be  very  different.  An  act  of  witchcraft,  here- 
tofore a  capital  offence,  is  by  a  late  statute  declared  to  be  no 
offence  (a) ;  and  many  offences  are  at  this  day  felonious  which  were  ||(a)  9  Geo.  2. 
formerly  no  more  than  trespasses.  It  follows,  that  the  lying  of  c.  5.\\ 
action  for  the  publication  of  words  which  import  the  charge  of 
an  offence,  does  in  a  great  measure,  if  not  altogether,  depend 
upon  the  state  of  the  law  as  to  that  offence  at  the  time  they 
were  published. 

The  sense  of  the  words  for  which  the  action  is  brought,  at 
the  time  they  were  published,  is  not  only  to  be  regarded  in  con- 
struing them  ;  but  the  rule  of  construing  those  words,  which  did 
at  that  time  prevail,  is  likewise  to  be  regarded. 

In  ancient  times,  actions  for  words  were  very  rare;  an  action  4  Rep.  15. 
of  this  kind  being  seldom  brought,  except  the  slander  was  great  Stanhope  v. 
and  of  dangerous  consequence.  '  ^* 

Afterwards,  actions  for  words  were  brought  so  frequently,  that 
the  judges,  in  conformity  to  a  very  sensible  maxim,  maliticr 
hominum  est  obinandum,  made  it  a  rule  to  construe  the  words 
in  mitiori  semu. 

As  the  mischief,  notwithstanding  this  rule  was  carried  very  21  Jac.  c«  16. 
far,  did  continue,  it  was  declared  by  a  statute,  "  That  in  an 
**  action  upon  the  case  for  slanderous  words,  if  the  jury  do  find 
**  or  assess  the  damages  under  forty  shillings,  the  plaintiff  shall 
"  recover  only  so  much  costs  as  the  damages  found  or  lusscssed 
"  amount  unto." 
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After  the  making  of  this  statute,  actions  upon  the  case  for 
words  grew  less  frequent;  for,  as  the  judges,  for  some  time, 
adhered  to  the  rule  of  construing  the  words  in  viitiori  sensu,  the 
injured  party,  instead  of  obtaining  satisfaction,  was  frequently 
put  to  the  expense  of  paying  his  own  costs. 

This  being  perceived,  such  licentiousness,  both  in  speaking 
and  writing,  prevailed,  that  it  became  necessary  for  the  judges, 
in  conformity  to  the  maxim  on  which  the  contrary  practice  had 
been  established,  to  encourage  actions  for  words. 

Of  late  years,  the  rule  has  been,  to  construe  words  in  that 
sense  which  is  most  natural  and  obvious ;  it  having  been  found 
by  experience,  that  unless  men  can  obtain  a  satisfaction  by  law 
for  the  damage  sustained  from  the  publication  of  slanderous 
words,  they  will  take  it  themselves. 
( preTmiled,  that  words  itboulil  l>e  understood  in  mitiori  sensu,  which  was  adopted  to  discou- 
nfe  nivoloiu  actions  for  slander,  has  been  exploded  so  long  ago  as  the  time  of  Lord  Hardiuicke  ; 
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now  con»trued  by  courts,  as  they  ought  always  to  have  been,  in  the  plain  and 
popnlar  Moae  in  which  the  rest  of  the  world  naturally  understand  them.  9  East,  96.  Cowp.  278. 
5  EMt,  47S,  473.    Ca.  temp.  Hardw.  859.|| 

2.   Tlie  Place  vahere  the  Words  were  published. 

If  words,  which  have  a  slanderous  signification  in  a  certain 
place,  are  published  in  that  place,  an  action  lies ;  although  it 
would  not,  for  publishing  the  same  words  in  another  place. 

If  these  worcis,  He  is  a  dajjiiio'jon-dillij,  are  published  of  a  bar- 
rister in  the  North  of  Entrland,  where  the  words  daffidown-dilli/ 
signify  ambidexter^  an  action  lies. 

If  these  words,  He  has  strained  a  mare,  are  published  by  J,  S. 
in  that  part  of  the  kingdom  where  the  words  straified  a  mare 
signify  camalfy  huncn  a  mare,  an  action  lies. 

If  these  words,  He  is  a  healer  of  felons,  are  published  of  J.  5. 
in  one  of  the  western  counties,  wherein  the  words  a  healer  of 
elons  signify  a  concealer  of  felons,  an  action  lies. 

If  these  words.  He  is  mainsnooni,  are  published  of  J".  S,  in  one 
of  the  northern  counties,  wherein  the  word  mainsworn  signifies 
perjured,  an  action  lies. 

It  is  not  necessary  to  ascertain  the  meaning  of  such  English 
words  as  have  a  local  signification  by  an  averment ;  for  it  is  to 
be  presumed,  that  the  judge,  before  whom  the  action  for  the 
words  is  tried,  understands  the  meaning  of  such  English  words ; 
and  if  he  do  not,  it  may  be  learnt  from  the  witnesses. 

3.  The  Latiguage  the  Words  were  ptdjlished  in. 
An  action  does  not  lie  for  slanderous  words,  unless  they  were 
published  in  a  language  which  was  understood  by  some  one  per- 
son who  heard  them  ;  for  if  the  words  were  not  understood  by 
any  person,  no  damage  can  be  received  from  the  publication 
thereof. 

But,  if  the  meaning  of  the  words  were  understood  by  one 
person,  an  action  lies,  although  they  were  published  in  a  foreign 
language ;  for  the  consequence  is  equally  bad  to  the  person  to 
whom  they  relate,  as  if  the  words  had  been  English, 

An 


lRoll.Abf.74. 
Jones  V. 
Oawkes. 


Cro.  Eliz.  855. 
Price  V.  Jen- 
kins.   Jb.  496. 
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An  action  lies  for  publishing  these  words  of  J.  S.,  He  is  an  Hob.  126. 

{doner,  the  word  idoner  being  a  Welsh  word,  which,  in  English,  Anon, 
means  perjured. 

If  slanderous  words  are  published  of  J.  S.  in  the  French  Ian-  i  Roll.  Abr.59. 

guaije,  an  action  lies.  Delaporte  v. 

"^     "^  Cook. 

It  is  not  necessary  to  shew  by  an  averment,  what  the  meaning  j^q^.  126. 

of  words  published  in  a  foreign  language  is  in  English  (a),  it  Anon, 

being  the  duty  of  the  judge,  before  whom  the  action   for  the  [(a)  Sedgtuere, 

words  is  tried,  to  receive  information  as  to  the  meaning  of  the  j^r  though  it 

words  in  English,  from  persons  who  know  it.  l^ly  necessary 
to  set  forth  the  original  words,  yet,  it  seems,  the  plaintiff  should  also  translate  them,  and  shew 
their  application  to  him.    Zenobio  v.  Axtell,  6  Term  R.  1 63. 

4.   The  Occasion  of  pid)lishing  the  Words. 

The  occasion  of  publishing  slanderous  words  is  much  to  be  4  Rep.  14. 
regarded  ;  for  sensiis  verhonim  ex  cansa  dicendi  accipicfidus  est.        Lord  Crom- 
well's case.   ||Seepa,278.I[ 

A  barrister  may,  in  pleading  his  client's  cause,  speak  words,  for  Cro.  Jac.  90, 
which,  if  published  on  another  occasion,  an  action  would  lie;  for  Brooke  v. 
it  is  the  duty  of  an  advocate  to  say  every  thing  he  is  informed  of,   ^9"^^j®' 
which  is  material  for  his  client,  and  an  action  would  lie  against 
him  for  not  doing  his  duty  :  but,  if  an  advocate  speak  slanderous 
words,  which  are  not  material  to  the  issue,  he  is  liable  to  an 
action. 

In  another  report  of  this  case,  1  Roll.  Abr.  87.  it  is  laid  down, 
that  what  an  advocate  says  for  his  client,  in  mitigation  of 
damages,  is  justifiable ;  although  it  be  not  precisely  material  to 
the  issue. 

In  a  subsequent  case  it  was  holden,  that  an  action  does  not  lie  Hob.  328. 
for  any  words  spoken  by  an  advocate  for  his  client,  in  mitigation   Hughes's  case. 
of  damages;  although  the  words  were  not  directly  material  to   P»sch.  is  Jac. 
the  issue :  l>ecause  they  were  spoken  in  his  profession,  and  for 
the  good  of  his  client. 

Another  case,  subsequent  to  both  these,  goes  still  farther.     In  Styles,  462. 
this  it  is  laid  down,  that  no  action  lies  against  an  advocate  for  ^°°^y;  ^"'^' 
speaking  slanderous  words  in  defending  his  client's  cause  ;  it  ?^'-  2 
being  his  duty  to  speak  for  his  client,  and  it  shall  be  intended 
that  he  spoke  according  to  his  instructions. 

II  Where  the  words  are  pertinent  to  the  matter  in  issue,  no  ac-   Hodgson  v 
tion  lies  against  the  advocate,  although  the  words  may  be  con-  Scarlett, 
sidered  by  the  Court  as  too  strong. ||  ^  ^^^^'  ^  ^' 

Prick,  a  clergyman,  in  preaching  a  sermon,  recited  the  follow-  Cro.  Jac.  91. 
ing  story,  out  of  Fox's  Martyrolo^ ;  namely,  that  one  Greenwood,  Prick's  case. 
being  a  peijured  person,  and  a  great  persecutor,  had  great 
plagues  inflicted  upon  him,  and  was  killed  by  the  hand  of  God. 
An  action  Ijeing  brought  for  these  words  by  Greenxvood,  who 
was  present  at  the  sermon,  it  was  ruled  by  Wraiy  Ch.  J.,  before 
whom  the  cause  was  tried,  that,  as  the  words  had  only  been  re- 
cited as  a  story,  Prick  was  not  guilty  of  ])ublishing  them  mali- 
ciously ;  and  he  was  found  not  guilty.     The  opinion  of  Wraiy 

Ch.  J. 
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Ch.  J.  was  afterwards  affirmed  to  be  good  law ;  aiid  judgment 
was  given  for  the  defendant* 

5.   The  Intention  in  publishir^g  the  Words, 

4  Rep.  M.  An  action  does  not  lie  for  the  publication  of  slanderous  words, 

}^  ^r^T'     '^  *^  apjHjar,  tliat  tlie  publisher  had  no  intention  to  injure  the 

*  *****       person  to  whom  they  relate :  Quia  qua  ad  unumjinem  loaUa  sunt^ 

non  debent  ad  alium  dctorqtieri, 
1  Ler.ss.  ^t  was  holden,  that  an  action  did  not  lie  for  publishing  these 

Gmwford  ▼.  words,  I  have  heard  J,  S.  was  hanged  for  stealing  a  horse,  because 
^'fi*''**'*'**       it  appeared  that  they  were  published  out  of  concern,  and  not 

with  an  intent  to  slander  J,  5. 
<>o.  Elis.  997.       If  ^.  say  to  B.,  Yoti  are  forsworn,  and  B,  reply,  JVill  you  say 
Untxmart  ▼.     /  am  perjured  ?  and  A.  answer.  Yes,  if  you  will  have  it,  no  action 
Martin.  jjgg .  f^^  j|,g  explanation  of  the  word  forsworn  is  rather  drawn 

from  A,  than  spoken  with  design. 
I  Roll  Abr.58.       An  action  does  not  lie  for  speaking  these  words,  I  will  give  my 
Fenn  v.  Dixie,   mare  a  quaHer  of  a  peck  of  malt,  and  let  her  drink,  and  she  shall 

piss  as  good  beer  as  J.  S.  a  hrewei'  br-ervs  ;  for  it  shall  be  intended, 

that  the  words  were  spoken  in  jest,  and  not  with  intent  to  injure 

J.S. 
Weatherfton        [Nor  will  an  action  lie  for  a  character  of  a  servant,  communi- 
T.  Hawlnnsi      cated  in  confidence  to  one  who  asks  it  from  the  former  master 

3SG.3.  cS6. 

Roeen  v.  1^"^  if  malice  in  the  master  is  to  be  inferred  from  thecircum- 

C^oo,  5Bo«.  stances,  tlien  such  action  will  lie.  Although  a  master  be  not  in 
&  Pul.  587.  general  bound  to  prove  the  truth  of  a  character  given  by  him  of 
hb  servant,  yet  if  he  officiously  desire  a  former  master  of  the 
servant  not  to  give  him  a  character,  and  state  some  trivial  mis- 
conduct of  the  servant  in  order  to  prevent  the  former  master 
giving  such  character,  and  afterwards,  on  application  to  himself 
for  a  character,  give  the  servant  a  bad  character,  the  truth  of 
which  he  is  not  able  to  prove,  the  jury  from  these  circumstances 
may  infer  malice  in  an  action  brought  by  the  servant. 
P**t«oii  V,  It  does  not  necessarily  follow  that  the  statement  of  the  master 

i?C57*8^*"d  **  malicious,  because  it  is  volunteered  by  him  without  any  enquiry 
see  Quid  v*°     ^^^^  ^Y  »  ^^ird  party. 
Affleck,  9  Barn.  St  C.  403.,  and  Vol.  V.  tit.  Libei. 

3  Term  R.  61.       If  the  words  are  spoken  confidentially  on  advice  being  asked 
upon  any  matter,  no  action  lies,  unless  express  maVice  can  be  shewn. 
BfQQ^^  ^^  In  ordhiary  actions  of  slander  express  malice  need  not  be 

PhMMf,  shewn;  it  is  presumed  from   the  slander  itself;  malice   in  law 

4B«rB.&C.  not  meaning  (like  malice  in  fact)  ill-will  against  an  individual, 
V^*  ..  but  merely  ofwrongfd  act  intentionally  done  without  lawful  cause 
see  Starkic  on  ^  excuse.  Where,  therefore,  the  slander  is  not  published  under 
Slander,  any  of  those  circumstances  which  render  it  a  privileged  commu- 

chap.  xiii.  nication,  it  is  never  a  question  of  fact  for  the  jury  whether  it  was 

(2d  ed.)  malicious   or  not.     When   the    circumstances   render  it  a  pri^ 

vileged  communication,  and  there  be  no  evidence  of  malice,  there 

th^ 
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the  plaintiff  must  be  nonsuited ;  but  if  there  be  ani/  evidence  of  See  i  Camp, 
express  malice,  then  it  becomes  a  question  for  the  jury  whether  268.  note, 
the  communication  were  made  honestly  or  from  malice. 

If  a  party,  whose  property  has  been   stolen,   on  reasonable  Fowler  v. 
grounds  of  suspicion,  charge  an  innocent  person  with  stealing  it,   j^^mer, 
he  is  not  liable  to  an  action  for  slander. 

So,  where  defendant,  a  brewer,  who   had  sold  beer  to  the  Dunman  v. 
plaintiff'  on  the  guarantee  of  A.  B.,  and  with  a  promise  to  A.  B.  ges^  note.Tnd 
to  inform  him  of  any  default  in  plaintiff''s  payments,  told  A.  B.  see  M'Dougall 
that   plaintiff'  wanted  to   cheat  him,  that  he  had  sent  back,  as   v.  Claridge, 
unretailable,  beer  which  he  had  himself  adulterated,  that  he  was  I^^-  ^  ^^p. 
a    rogue,  rascal,  Sfc.^  the  defendant  was  held  not  liable  in  an  p^irnj^n  v 
action  for  slander,  since  under  the  circumstances  his  communi-  ives,  5  Bam. 
cation  was  privileged.     He  had  a  right  to  state  to  A,  B.  what  he  &  A.  642. 
thought  of  plaintiff's  conduct  in  their  mutual  dealings  ;  and  even 
if  his  representations  were  intemperate  and  unfounded,  still,  if  he 
really  believed  them  at  the  time  to  be  true,  he  could  not  be  said 
to  have  acted  maliciously,  and  with  intent  to  defame  plaintiff.    As, 
however,  some  of  the  defendant's  expressions  were  unwarrant- 
able. Lord  Ellenborough  left  it  to  the  jury  to  say  whether  they 
were  used  maliciously  to  degrade  plaintiff",  or  with  good  faith  to 
communicate  the  facts. 

U  the  jury  find  that  words  alleged  by  defendant  to  have  been  Wilson  v.  Ste- 
spoken  by  way  of  admonition,  were  not  spoken  maliciously,  and  phenson, 
this  is  recorded  as  a  verdict  for  defendant,  the  Court  will  not  dis-  2Price,R.i82. 
turb  the  verdict.  || 

(E)  In  what  Cases  Words  published  in  a  Course  of 
Justice  are  actionable. 

T^O  prevent  persons  from  being  deterred,  by  the  fear  of  actions, 
from  doing  what  justice  requires,  words  otherwise  actionable 
are  not  so  when  published  in  a  course  of  justice. 

Another  reason  may  be  given,  why  an  action  does  not  lie  for 
words  published  in  a  court  of  justice ;  namely,  that  if  the  words 
are  not  true,  the  publisher  may  be  indicted  for  perjury. 

It  is  in  one  case  laid  down,  that  an   action  does  not  lie  for  Cro.  Eliz.  247. 
slanderous  words  contained  in  a  complaint  in  a  course  of  justice,  ^^^  ^^  ^' 
although  it  would  for  publishing  the  same  words  upon  an  extraju- 
dicial occasion. 

It  is  in  divers  books  laid  down,  that  an  action  does  not  lie  for  3  Leon.  138. 
slanderous  words  contained  in  a  bill  of  indictment.  4  Rep.  14. 

Cro.  Eliz.  247.     1  Saund.  132. 

If  A,  say  to  R,  I  charge  y mi  with  felonij,  an  action  lies.  iRoll.  Abr.4j. 

Bmv  v.  Child.     ||See  Davis  v.  Noak,  1  Stark.  Ca.  .377.     Harrison  v.  King,  4  Price,  46.|| 

But,  if  A,  charge  /?.  with  felony  before  a  justice  of  the  peace,   4  Rep.  14. 
an  action  does  not  lie  ;  for,  if  an  action  did  in  such  case  lie,   fe-  S"''*^*^^)!  . 
Ions  would  frequently  escape  for  want  of  prosecution.  32.    ||*Fowler 

V.  Horner,  3  Cainp.  993.    Johnson  v.  Evans,  3  Esp.  32. || 

If  J.  5.  exhibit  articles  of  the  peace  in  the  Court  of  King's   i  Roll.  Abr. 

Bench 
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87^  Moulton  Bench  against  J,  M,  and  J.  N,  being  in  court  say  in  the  hearing 
-n,  _L__  ^^  ^^^  court.  There  is  fwl  a  •word  of  truth  in  those  articles^  and  I 
•will  prove  it  by  forty  witnesseSy  no  action  lies  ;  although  the  words 
amount  to  a  charge  of  perjury,  the  articles  having  been  exhibited 
upon  oath  ;  because  they  were  said  by  J.  N,  in  defence  of  himself. 
An  action  does  not  lie  against  a  witness  for  speaking  slander- 
ous words  in  giving  evidence,  this  being  in  a  course  of  justice. 

II If  a  party,  in  fairly  defending  himself  against  a  claim  in  a 
court  of  justice,  speak  words  imputing  felony  to  the  plaintiff, 
he  is  not  liable  to  an  action ;  but  if  he  go  out  of  the  way  to  utter 
them  maliciously,  then  an  action  lies.|| 


Cro.  Eliz  830. 
Buckley  v. 
Wood. 

Trotnum  v. 

Dunn, 

4  Camp.  211. 

As  to  words 

spoken  by 

advocates,  see  p.  S81. 


1  Roll.  Abr. 
43.  Aierv. 
Redgwit. 
4Rq>.  14. 


1  baund.  133 
V.  King. 


The  King  v. 
Creevcy, 
1  Maui.&S. 
873. ;  and  see 
tit.  LiM. 

4  Rep.  14. 
Cutler  T. 
Dixon. 


1  RoU.  Abr. 
33.  Wesiover 
T.  Dabbinet. 


If  a  bailiff,  having  a  warrant  to  arrest  J.  It.  upon  a  writ  issu- 
ing out  of  the  Court  of  Chancery,  make  an  affidavit,  that  he  did 
arrest  him,  and  that  he  was  rescued  by  J,  5.,  and  J.  S.  be  there- 
upon committed  to  the  Fi^et,  no  action  lies ;  because  the  affidavit 
was  made  in  a  course  of  justice. 

If  J,  S.  after  having  presented  a  petition  to  the  House  of 
Commons,   in  which  slanderous  words   are  contained,   deliver 

f>rinted  copies  thereof  to  the  members  of  that  house,  no  action 
ies ;  it  being  agreeable  to  the  order  and  course  of  parliament  to 
deliver  copies  of  such  petitions. 

J  But  if  a  member  publish  a  report  of  a  speech  delivered  by 
him  in  the  House  of  Commons,  containing  libellous  matter,  he  is 
liable  to  indictment  for  libel,  since  such  publication  is  not  accord- 
ing to  the  order  and  course  of  parliament,  jj 

No  action  lies  for  slanderous  words  contained  in  articles  of  the 
peace ;  notwithstanding  the  person  against  whom  the  articles 
were  exhibited  was  put  to  the  expense  of  entering  into  a  recog- 
nizance for  keeping  the  peace. 

A.J  who  had  exhibited  a  libel  in  a  spiritual  court  against  5.  for 
defamnlion,  produced  C.  as  a  witness.  Hereupon  B.  made  an 
allegation  in  writing,  as  the  course  of  such  court  is,  that  C.  was 
perjured  in  a  cause  between  E.  and  F.  at  the  assizes  at  G.  in  or- 
der to  prevent  C,  being  admitted  as  a  witness.  It  was  holden, 
that,  as  the  court  had  jurisdiction  in  the  original  matter,  an 
action  did  not  lie  against  B,,  for  that,  if  an  action  did  in  such 
case  lie,  it  would  prevent  the  detection  of  bad  witnesses. 

If  J.  S.  had,  when  that  court  was  in  being,  charged  J.  N. 
with  felony  or  piracy,  by  a  bill  in  the  court  of  Star  Chamber,  an 
action  would  have  lain  ;  because,  as  that  court  had  no  jurisdiction 
in  either  of  these  offences,  the  exhibiting  of  the  bill  was  not  a 
proceeding  in  a  course  of  justice. 

Upon  the  whole  it  appears,  that  no  action  lies  for  the  publica- 
tion of  slanderous  words  in  a  course  of  justice :  but,  if  the  pub- 
be  in  natureof  hcation  be  accompanied  with  any  circumstance  of  malice,  an 
a  writ  of  con-  action  upon  the  case  in  the  nature  of  a  writ  of  conspiracy  (a) 
spiracy,  but  a  lies ;  and  it  is  highly  reasonable  such  action  should  lie,  other- 
common  ac-  ^jgg  JJ  jjgjj  jy^jip,  would,  imder  the  pretence  of  doing  what  justice 
cpsc  for  slan-  requires,  have  it  in  his  power  to  publish  the  vilest  slander, 
deroi:  v.ords,  which  will  lie  where  malice  appears,  although  the  words  were  uttered  in  the 
course  of  r.  j!:dicial  proceeding  :  see  4  Camp.  R.  211. jj 

(F)  In 


4  Rep.  1 4. 
Buckley  V. 
Wood. 


1(a)  The  ac- 
tion in  such 
case  need  not 
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(F)  In    what  Cases    Words    in    the    past    or    future 
Tense  are  actionable. 

TT  is  in  the  general  requisite  to  the  making  of  words  actionable, 
that  they  should  be  in  the  present  tense ;  but  an  action  does 
sometimes  He,  although  the  words  are  in  the  past  or  future  tense. 
The  distinction  seems  to  be,  that  where  it  is  probable  that  the 
party,  to  whom  the  words  relate,  will  receive  the  same  or  nearly 
the  same  damage  from  words  in  the  past  or  future  tense,  as  if 
they  had  been  in  the  present  tense,  the  words  are  actionable; 
but  that  where  this  is  not  probable,  they  are  not  so. 

An  action  lies   for  publishing  these  words  of  J.  S.,  He  was  i  Roll.  Abr. 
perjured,  or  he  hath  committed  peijwy ;  for  a  man  may  at  any  39.  Rayner  v. 
distance  of  time  be  prosecuted  for  perjury.  Grimstone. 

So,  for  publishing  these  words  of  J".  S.,  I  think  in  my  coiiscience,   \  Roll.  Rep. 

if  he  might  have  his  xcill,  he  would  kill  the  king;  for  the  words  427.     Sidimra 

may  be  the  occasion  of  his  ruin.  Tn  n^?,'    . 

•^  1  Roll. Abr.  49. 

So,  for  publishing  these  words  of  a  tradesman.  He  will  within  Latch,  ii4. 

two  days  become  a  bankrupt ;  for  the  words  may  ruin  his  credit.   Hill's  case. 

•^  ^  -^  lRoll.Abr.49. 

But  no  action  lies  for  publishing  these  words  of «/.  S.,  He  has  g 
had  the  pox ;   for  it  is  probable  that  he  is  cured,  and  then  no  Taylor  v. 
person  will  avoid  his  company.  Hall,  i  Roll. 

Abr.  48.   Vide  stiprdy  ace] 

So  none  lies  for  publishing  these  words  of  a  justice  of  peace,  i  Roll.  Abr. 

He  was  a  debauched  man,  and  was  not  ft  to  be  a  justice  of  peace ;  48.    Ham- 

fer  he  might  formerly  have  been  debauched  and  unfit,  but  may  '"P"^  \- 
not  be  so  now.  ^ 


(G)  How  far  Words  must  be  affirmative,   in  order  to 
render  them  actionable. 

T  N  order  to  render  words  actionable,  they  must  to  a  certain  de- 
cree be  affirmative;   but  it  is  not  necessary  that  they  should 
be  directly  so. 

An  action  lies  for  publishing  these  words  of  J.  S,,  1  think,  or  I  Cro.Eliz.348. 
dreamed  he  committed  a  certain  felony  ;   tor,   although  the  words  ^V''^  ^• 
are  not  directly  affirmative,  J,  S.  may  by  reason  of  the  words  be  ^"*<^°'"^' 
arrested,  upon  suspicion  of  having  committed  that  felony. 

So,  for  publishing  these  words,  I  think  in  my  conscience,  i^  Cro.  Car.  407. 
J.  S.  might  have  his  will,  he  wotdd  kill  the  king,     "  Sidiiam  v. 

Mayo.  1  Roll.  Abr.  49. 

[So,  for  these  words,  lam  thoroughly  convinced  that  you  are  Oldham  v. 
guilty^  &c.  for  /  am  thoroughly  convinced  is  equal  to  a  positive  Pcakc,  2  Bl. 
averment ;  for  a  man  only  avers  a  thing  because  he  is  convinced  *^®P*  ^^'•^' 
of  the  truth  of  it] 

U  A,  speak  these  words  to  /?.,  If  you  had  your  deserts,  you  had  Brown).  5, 
been  hanged  fur  felony,  an  action  lies ;  for,   although  a  condition   Harris  v. 
be  annexed,  the  words  amount  to  a  charge  of  felony.  Adams. 

But, 
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1  Roll.  Abr. 
43.  Hakev. 
Moulton. 
lb.  pL  5. 


Cro.  Eliz.  639. 
Redstone  v. 
Pomfreict. 
1  Lev.  261. 

Com.  267. 
Upton  V.  Fold. 


Cro.Jac.687. 
Potter  T. 
Browning. 

Sid.  55.  Dacy 
V.  Clinch. 


1  Lev.  65. 
Ortonv.Fuller. 

2  Lev.  150. 
Snell  V. 
Webling. 

Ld.  Raym. 
1185.   Speed 
▼.Ptemr. 
Sdk.  697. 


I  Roll.  Abr. 
48.   Hunt  V. 
Thimble- 
thorpe,  Cro. 
Jac.  568. 
12  Rep.  134. 
Earl  of  North, 
aropton't  case. 

lRoll.Abr.50. 
Hayward  v. 
Nayler. 


1  Roll.  Abr. 
50.    Webb  T. 
Poor.    Cro. 
Eliz.  569. 

Roll.  Abr.  80. 
Hendey*8  case. 

Hutton,  123. 
Glazier  v. 
Heliar. 
1  Roll.  Abr. 


But,  if  A,  say  to  5.,  Thoti  deseroest  to  be  hanged^  or  thou  hast 
done  that  for  ivhich  thou  deseroest  to  be  hanged,  no  action  lies  ;  for 
the  words  do  not  amount  to  a  charge  of  any  particular  crime; 
they  being  only  a  general  declaration  of  the  opinion  which  A. 
entertains  of  B. 

An  action  lies  for  publishing  these  words  of  a  woman,  She 
hath  had  a  childy  and  if  she  hath  not  a  child  shr  hath  made  it 
mcoy,  for  they  imjwrt  a  charge  of  murder. 

If  these  words  are  spoken  to  J".  A^.,  Ymi  are  as  great  a  loguc 
as  J.  S.  who  stole  qnilts,  an  action  lies  ;  for,  notwithstanding  die 
words  are  comparative,  they  amount  to  a  charge  that  J,  N.  did 
steal  quilts. 

So,  for  saying  to  J.  N,^  You  are  as  arrant  a  thief  as  any  in 
England. 

So,  for  publishing  these  words,  As  sure  as  God  gon)erns  the 
worlds  and  King  James  this  kingdom^  J.  N.  hath  committed 
treason. 

So,  for  publishing  these  words,  J.  S.  says  I  am  a  perjured 
rogue,  he  is  perjwed  as  xcell  as  I, 

An  action  lies  for  publishing  these  words,  I  know  what  I  am, 
and  I  know  what  Snell  is,  I  never  buggered  a  mare ;  for  the  words 
amount  to  a  charge  of  buggery. 

If  ./.  N,  speak  these  words  to  J.  S.,  You  are  a  rascal  and  a 
villain ;  you  have  forgot  since  you  lived  in  Black  Bull  Yard,  there 
you  could  procure  broad  moiuy  for  gold,  and  clip  it  when  you  had 
so  done,  and  then  the  shears  cotdd  go,  an  action  lies ;  for  the 
words  amount  to  a  charge  of  having  been  guilty  of  clipping,  the 
power  to  clip  having  been  the  same  in  any  other  place  as  in 
Black  BuU  Yard, 

If  it  be  said  to  ./.  S.,  When  wilt  thou  bring  home  the  nine  sheep 
thou  stolestfom  J.  N.  ?  the  words  are  actionable ;  for,  although 
spoken  interrogatively,  they  amount  to  a  charge  of  stealing 
sheep. 

An  action  lies  for  saying  to  J,  N.,  Did  you  hear  that  J.  S.  is 
guilty  of  treason  ? 

If  A,  the  wife  of  B.  be  asked  by  C,  Why  will  you  hang  D.  ? 
and  she  answer,  For  Ineaking  our  house  in  the  flight,  and  stealing 
our  goods,  the  words  are  actionable ;  for,  notwithstanding  they 
are  spoken  in  answer  to  a  question,  they  amount  to  a  charge  of 
stealing  goods. 

An  action  lies  for  publishing  these  words,  /  will  prove,  or  / 
make  no  doubt  to  prove,  that  J.  S.  has  committed  a  certain  felony ; 
for  the  words  amount  to  a  much  stronger  aflirmation,  than  if  the 
words  had  been,  J.  S,  has  committed  a  certain  felony. 

So,  for  saying  to  A.,  Go  tell  B.  he  is  a  thief. 

So,  for  speaking  these  words  to  J.  S,,  You  brought  fire,  to  set 
the  house  which  was  burnt  on  fire. 

An  action  lies  for  publishing  these  words  of  J,  S.,  He  was 

whipped 
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vohipped  for  stealing  sheep  ;   for  the  words  are  tantamount  to  the  so.  Churleyv. 
words,  J.  S.  Xi:as  convicted  of  stealing  sheep.  H^^^- 

It  has  been  holden,  that  no  action  lies  for  publishing  these  Hob.  177. 
words  of  J.  S.,  He  is  in  gaolfoi'  horse-stealing  ;  for  au  innocent  Steward  v. 
person  may  be  suspected  and  imprisoned.  Bishop.   Trin. 

But  it  was  holden,  in  a  subsequent  case,  that  an  action  lies  for  1  Lev.  82. 

publishing    these  words  of  J.  S.,   I  "dill  bring  him  to  gaol  for  Crawford  v. 

stealing  a  mare ;  inasmuch  as  they  contain  a  charge  of  felony ;  ?J^^^^^J^,°"' 
and  the  case  of  Steisoart  v.  Bishop  was  denied  to  be  law. 

[So,  these  words  were  holden  actionable,  He  "doas  put  into  the  Beaver  v. 

roundhouse  for  stealing  ducks  at  Crowland,  they  being  alleged  to  ^'^^s»  2  Wils. 
be  spoken  ya/5^/j/  and  maliciously.'] 

If  A,  say  to  B.,  One  of  us  two  are  perjured,  and  it  is  not  I ;  the  1  RoH«  Abr. 

words  are  as  much  actionable,  as  if  A.  had  said  to  jB.,   You  are  I?'    \^^  ^' 

J  '  '  Chambers. 

pe7jtircd. 

An  action  lies  for  publishing  these  words  of  J.  S.,   We    will  1  Roll.  Abr. 

have  him  stand  in  the  pillori/,  and  have  his  ears  for  perjury  ;  for  ^^;  "^'^  ^* 
they  amount  to  an  affirmation,  that  J,  S.  has  been  guilty  of  perjury. 

So,  for  publishing  these  words  of  J.  S.,  He  gave  ten  pounds  1  Roll-  Abr. 

to  A.  for  forswearing  himself  in  Chanceiy ;  for  they  amount  to  a  '^^'  ^^^^^ 
charge  of  subornation  of  perjury. 

(H)  How  far  Words  must  be  certain,  in  order  to  render 
them  actionable. 

TT  is  to  a  certain  degree  necessary,  to  the  rendering  of  words 

actionable,  that  the  meaning  of  the  words  be  certain;  and 
that  the  person,  to  whom  the  words  relate,  be  described  with 
certainty. 

It  is  not  actionable  to  publish  these  words  of  J.  S.,  He  is  no  1  Roll.  Abr. 
true  subject  of  the  king  ;  for  the  word  true  is  of  uncertain  signifi-  ^'    Smith  v. 
cation,  and  no  person  is  so  true  a  subject  as  he  ought  to  be.  umer. 

It  has  been  holden,  that  no  action  does  not  lie  for  publishing   1  Roll.  Abr. 
these  words  of  J,  5.,  He  is  a  rebel ;  inasmuch  as  a  commission  ^^-  ^^*^*^- 
of  rebellion  may  have  issued  against  him  from  the  Court  of  ^'°"®  *  ^^^' 
Chancery. 

It  has  been  holden,  that  no  action  lies  for  publishing  these   1  Roll.  Abr. 
words  of  J.   5.,  He  has  stolen  furze ;  for  the  publisher  might  70.  Gibbert's 
mean  furze  growing,  the  stealing  of  which  is  only  a  trespass.  ^^^^'  ^^* 

But  an  action  would,  at  this  day,  lie  for  such  words,  the  per-  isCar.  2.  c.  2. 
son  who  unlawfully  cuts  furze  having,  by  a  statute  made  since 
this  case,  been  rendered  liable  to  the  punishment  of  whipping. 

It  has  been  holden,  that  no  action  lies  for  saying  to  J.  S.,  Cro.Eli2.fl88. 
Hum  gettest  thy  living  by  swearijig  afidjbrswearing  ,-  for,  as  a  man  "^  **"  ^^^^  * 
may  be  entitled  to  the  fines  set  upon  persons  guilty  of  perjury, 
the  words  do  not  import  a  charge  of  perjury. 

It  Imw  likewise  been  holden,   that  if  A.  say  to  B,,   Thou  art   1  Roll.  Abr. 
JbrnDOTH,  ami  didst  take  a  false  oath  at  the  assize  at  Hertford,  no   ^2.    Prichard 
action  lies ;  for  the  oath  may  have  been  taken  in  a  private  house,  ^*  ^™*'"- 
and  not  in  a  coart. 

These 
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8  Mod.  24.  These  two  cases  were  determined  when  the  rule  of  construing 

4  Rep.  15.         words   in  mitiori  sensu  was  carried  very  far:  but  there  is  no 
Ld.Rayiii.959.  doubt,  that  it  would  at  tliis  day  be  holden  that  an  action  would 

lie  in  both  cases. 
Cro.  Eliz.  500.       No  action  lies  for  publishing  these  words  of  J,  5.,  He  hath 
Brown  v.  Mit-  delivered  untruths  upon  oath,  in  his  atiswer  to  a  bill  in  Chaficety, 
chell.  the  charge  being  uncertain ;  for  many  things  in  the  bill  might  not 

be  "utle^IdbuSt  ^  material  to  the  matter  in  question,  and  the  giving  of  a  false 
that  these         answer  to  such  things  was  not  perjury. 
words  would  now  be  held  actionnble.|| 

sLeon.  251.  No  action  lies  for  saying  to  J.  N.,    Thou  hast  forged  my  hand, 

A5°"'    |f^     unless  it  be  addetl,  to  what  writing;  the  charge  being  too  general. 
(B)  4.  this  case  over-ruled.] 

1  Roll.  Abr.  No  action  lies  for  saying  to  J,  S.,  Thou  hast  committed  burglary, 

71.    Brown  v.  ,';,  breaking  his  house,  and  taking  his  goods,  it  being  uncertain,  as 
IBut  tiiMe        "°  person  is  named,  whose  house  and  goods  were  meant. 
words  would  teem  clearly  actionable,  as  they  impute  a  specific  crime,  it  being  shown  whose 
house  and  goods  were  meani.|| 

1  Roll.  Abr.  If  three  men  have  given  evidence,  and  J.  S.  say  to  them,   Otie 

81.    Brown*s  of  you  three  is  perjured,  neither  of  them  can  maintain  an  action 

**■*•  against  J.  S.,  it  being  uncertain  which  of  the  three  J.  S.  did  mean. 
Cro.  Jac.  107.       So,  if  these  words  are  published  by  J.  N.,  One  of  my  brothers 

Wiseman  v.  is  perjured,  no  action  lies;  it  being  uncertain  which  of  his  brothers 

Wiseman.  ^^^  intended. 

(I)  By  what  Means  the  Want  of  Certainty,  sufficient  to 
render  Words  actionable,  may  be  supplied. 

1.  By  the  Intention  of  the  Speaker, 

nPHE  want  of  certainty,  sufficient  to  render  words  actionable, 
may,  as  to  the  meaning  of  the  words,  be  supplied  by  the  in- 
tention of  the  publisher. 
1  Roll.  Abr.  If  these  words  are  published  of  a  woman,  She  lay  with  a  weava^ 

66.  Roote  V.  in  a  ditch,  and  his  breeches  were  dorwn,   and  they  were  at  it,  an 
Molyn.  action  lies;  inasmuch  as  the  publisher  must  mean  that  the  weaver 

had  carnal  knowledge  of  her. 
Cro.  Jac.  430.       An  action  lies  for  publishing  these  words  of  a  woman,  She  is 
Miller's  case,     a  whore,  and  hath  had  the  pox,  and  hath  holes  one  may  turn  his 
1  Roll.  Abr.     finger  in ;  Mr.  Ring  the  ajwthecaiy  gave  her  a  drink  for  it :  take 

heed  how  you  drink  with  her ,-  the  great  pox  being  apparently 

intended  by  the  publisher. 
1  RolL  Abr.  So,   for  .saying  to  J,  S.,  Thou  art  a  pockey  rogue  ;  and  the  pox 

67.  Preking-  haunts  thee  twice  a  year ;  for,  as  only  the  great  pox  does  more 
ton  s  case.        remarkably  affect  persons  therewith  afflicted  in  the  spring  and 

fall,  the  speaker  must  mean  that  pox. 
Cro.  Car.  382.        Upon  a   motion  in  arrest  of  judgment,  for  publishing  these 
P^'"'!  ^-  words  o^  a  barrister,  He  is  a  dunce,  and  will  get  little  by  the  law, 

Ab  ^^5      ^      ^^  ^^  insisted,  that  although  dunce  signifies  a  person  of  slow 

parts,  such  person  may  have  solid  judgment ;  and  that  the  other 

words 
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words  do  only  mean,  that  he  wilt  not  give  himself  the  trouhJe  to 
jyractise  the  laxc.  Judgment  was  given  for  the  plaintiff;  and  by 
the  com-t — Words  are  to  be  construed  in  their  usually  received 
sense.  The  word  dunce,  in  the  common  acceptation  thereof^ 
means  a  person  of  dull  appreJiension,  and  not  Jit  to  he  a  lawyer  ; 
and  the  obvious  meaning  of  the  words,  he  will  get  little  by  the 
taw,  is,  he  will  deserve  to  get  little  hy  the  law. 

It  was  insisted,  in  order  to  arrest  of  judgment,    that  these  Stra.  142. 
words,  T/iou  art  a  thief  of  every  thing,  are  not  actionable ;  because,  ^^?'jc^"  ^'* 
as  the  stealing  of  some  things,  for  instance,  of  fruit  growing  on    >V""  ''"'*• 
a  tree,  is  not  felony,  a  person  cannot  be  a  thief  of  every  thing. 
Judgment  was  given  for  the  plaintiff;  and  by  the  court  —  The 
publisher  must  mean  that  the  plaintiff  was  a  thief  of  every  thing, 
of  which  he  could  be  a  thief. 

An  action  lies  for  publishing  these  words  of  J.  S.,  He  is  per-  2  Buls.  150. 
jured :  for  the  intention  of  the  publisher  must  be,  to  charge  J,  S.  Cj;ofor(l  v. 
with  having  sworn  falsely  in  a  court  of  justice. 

2.  By  an  Aveitnent, 

The  want  of  certainty  sufficient  to  render  words  actionable, 
may,  as  to  the  description  of  the  person  to  whom  the  words  relate, 
be  supplied  by  an  averment;  it  being  a  maxim,  that  certum  est 
quod  cei'tiim  rcddi  potest. 

If  these  words  are  published.  That  perjured  rogue  a?id  villain 
Potter,  any  person  of  the  name  o£ Potter  may  maintain  an  action; 
if  it  be  averred,  that,  at  the  time  of  publishing,  the  words,  there 
was  a  colloquium  concerning  him ;  and  that  they  were  published 
of  him. 

If  these  words  are  published,  Captain  Nelson  is  a  thief,  an 
action  lies  for  Robert  Nelson,  if  it  be  averred  that  there  was  at 
the  time  of  publishing  the  words  a  colloquium  concerning  him, 
and  that  they  were  published  of  him ;  it  not  being  necessary  to 
aver  that  he  was  at  that  time  a  captain,  or  usually  called  so. 

If  it  be  said  by  J.  S.,  in  a  colloquium  concerning  six  defendants 
to  a  bill  in  Chancery,  These  defendants  are  those  who  helped  to 
murder  J.  S.,  any  one  of  the  defendants  may  maintain  an  action  ; 
if  it  be  averred,  that  at  the  time  of  speaking  the  words  there 
was  such  colloquium  ;  and  that  he  was  one  of  the  defendants. 

If  these  words  are  published,  in  a  colloquium  concerning  J,  S,, 
Mr,  Deceiver  has  deceived  t/ie  king,  J.  S.  may  maintain  an  action, 
if  it  be  averred,  that  at  the  time  of  publishing  the  words  tliere 
was  such  colloquium ;  and  that  he  was  at  that  time  one  of  the 
king's  receivers ;  although  it  be  not  averred,  that  at  the  time  of 
publishing  the  words  there  was  a  colloquium  concerning  his 
office  of  receiver;  for,  as  it  is  averred,  that,  at  the  time  of  publish- 
vords,  he  was  one  of  the  king's  receivers,  it  shall  be 
I  1,  that  they  were  publit^hed  concerning  his  office  of  re- 

ceiver ;  and  if  an  action  could  be  avoided,  by  a  trick  of  calling 
a  person  Mr,  Deceiver^  instead  of  Mr.  licccivcr,  slander  \^ould 
often  go  unpunished. 

Vol.  VII.  U  Jf 


1  Roll.  Abr. 
85.    Potter  V. 
Loveday. 


1  Roll.  Abr. 
85.    Nelson  V 
Smith. 


1  Roll.  Abr. 
75.     FoxcrofTt 
v.  Lacy. 


Cro.  Jac.  557  • 
Fleetwood  v. 
Curie.   iRolL 
Abr.  57. 
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1  Roll.  Abr. 
81.  Aish  V. 
Gerish. 


Oo.  Jac.  444, 
Brown  V. 
Lowe.   1  Roll 
Abr.  79. 


Cro.  Jac.  107 
Wiscinan  v. 
Wiseman. 


Cro.  Jac  241 
Beaumond  v. 
Haatingt. 


Cro.  Jac.  673. 
Smith  V. 
Ward. 


If  A.  D,  say  to  C,  D.  before  whom  E.  F,  is  walking,  He  that 
goeth  before  thee  is  pa-jurcd,  an  action  lies,  if  it  be  averred  that 
only  K,  F,  was  walking  before  J,  N,  at  the  time  of  s})eaking 
the  words,  and  that  they  were  spoken  (if  him. 

If  it  be  said  by  J,  S.  to  J.  N,,  Thy  master  Brown  hath  rc^jbed 
me,  any  person  of  the  name  of  Brown,  if  it  be  averred  that 
the  words  were  spoken  of  him,  may  maintain  an  action,  although 
it  be  not  averred  that  he  was  the  master  of  J,  N.,  of  whom 
the  words  were  s)K)ken  ;  for  it  shall  not  be  intended,  that  J.  N, 
had  more  than  one  master  of  the  name  of  Brown. 

In  an  action  upon  the  case  the  plaintiff  declared,  that  the  de- 
fendant, being  his  natural  brother,  published  these  words  of  him, 
My  brother  is  peijured.  Upon  a  motion  in  arrest  of  judgment, 
Yetverton  J.  was  of  opinion  that  the  action  did  not  lie  ;  and  by 
him  —  Words,  in  order  to  render  them  actionable,  ought  to  be 
so  certain  as  to  the  description  of  the  person  to  whom  they 
relate,  that  every  person  who  hears  them  may  know  of  whom 
they  are  published.  The  defendant  may  have  several  brothers ; 
and  it  would  be  very  unreasonable  that  every  one  of  them  should 
maintain  an  action  by  averring  that  the  words  were  published  of 
him.  JVilliams  J.  was  of  opinion,  that  the  action  lay ;  and  by  him 
—  As  the  plaintiff  has  averred,  that  the  words  were  published  of 
him,  and  the  jury  have  found  the  defendant  guilty,  the  court  is 
ascertained,  that  the  words  were  published  of  the  plaintiff.  Tan- 
afield  J.  was  likewise  of  opinion  that  the  action  lay ;  and  by  him 
— If  the  words  had  been.  One  of  my  brothei's  is  perjured,  an  action 
would  not  have  lain,  because  it  would  then  have  appeared  to  the 
court  that  the  defendant  had  more  than  one  brother,  and  the 
want  of  certainty  to  which  brother  the  words  related  would  not 
have  been  cured  by  the  averment  and  the  verdict :  but  as  it  does 
not  now  appear  to  the  court  that  the  defendant  had  any  other 
brother  than  the  plaintiff,  and  it  is  averred  that  the  words  were 
published  of  him,  and  the  jury  have  found  the  defendant  guilty, 
the  plaintiff  ought  to  have  judgment.  The  cause  being  after- 
wards moved  in  full  court,  it  was  resolved  by  all  the  justices,  that 
the  action  did  lie;  and  judgment  was  given  for  the  plaintiff. 

In  an  action  upon  the  case,  the  plaintiff  declared,  that  the 
defendant  published  these  words  of  him,  being  a  justice  of  the 
peace,  He  for  malice  and  spleen  did  manif  times  wrest  the  law,  and 
pervert  justice,  to  serve  his  own  turn.  It  was  objected,  in  order 
to  arrest  judgment,  that  it  doth  not  with  sufficient  certainty 
appear  that  the  words  were  published  of  the  plaintif!';  it  not 
being  averred  that  at  the  time  of  publishing  them  there  was  a 
coUoqnium  concerning  him.  Judgment  was  given  for  the  plain- 
tiff; and  by  the  court  —  It  is  the  usual  course,  and  sufficient,  to 
aver,  that  the  words  were  published  of  the  plaintiflP'.  The  judg- 
ment was  affirmed  upon  a  writ  of  error. 

In  an  action  upon  the  case  the  plaintiff  declared,  that  the  de- 
fendant published  these  words  of  him,  He  is  a  thief  It  was 
objected,  in  order  to  arrest  judgment,  that  the  words  cannot  be 
applied  to  the  plaintiff  more  than  to  any  other  person ;  it  not 
being  averred  that  at  the  time  of  publishing  them  tliere  was  a 

coUoquimn 
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colloquium  concerning  the  plaintiff.  Judgment  was  given  for  the 
plaintiff;  and  by  the  court —  It  is  sufficient  to  aver  that  the  words 
were  published "^of  the  plaintiff,  and  the  jury  by  finding  a  verdict 
for  the  plaintiff  have  found  that  the  words  were  published  of 
him,  which  helps  the  case;  for  otherwise  they  would  have  found 
the  defendant  not  guilty. 

If  it  be  averred,  that,  in  a  colloquium  between  the  plaintiff  and   i  Roll.  Abr. 
defendant,  the  defendant  said,   T/imi  art  a  thief,  an  action  lies,   85.    Bishop  v. 
although  it  be  not  averred,  that  the  words  were  spoken  of  or  to  I^»tzhcrbert. 
the  plaintiff;  for,  as  they  were  spoken  in  a  colloquium  between 
the  plaintiff  and  defendant,  it  must  be  intended  that  they  were 
spoken  to  the  plaintiff. 

II  But   if  the   words  «  of  and   concerning    the   plaintiflf"   be  Rex  v.  Mars- 
omitted  altogether,  the  indictment  or  declaration  will  be  bad,   ^^§^^4^"* 
notwithstanding  it  be  alleged  that  defendant,  intending  to  vilify 
plaintiff,  spoke  the  words,  4*c.|| 

(K)  In  what  Cases  doubtful  Words  are  to  be  construed 
in  mitiori  sensu. 

"liyHEREVER  doubtful  words  will  fairly  bear  one  sense  in   iRoll.  Abr.71. 

which  they  are  not  actionable,  and  another  in  which  they  Gardiner  v. 
are,  they  ought  to  be  construed  in  that  sense  in  which  they  are  P"^  ^"^®* 
not  actionable. 

The  rule,  of  construing  doubtful  words  in  mitiori  sensu,  does 
not  only  coincide  with  the  general  tenderness  of  the  English  law,    • 
but  it  is  authorized  by  the  two  following  maxims,  Benig?iior  sensus 
in  generalibus  et  dubiis  prcefcrendus.      Verba  sunt  accipienda  in 
mitiori  sensu. 

No  action  lies  for  speaking  these  words  to  J,  S.,  Thou  art  a   1  Roll.  Abr. 
corn-stealer,  and  hast  stolen  my  coin  off  my  land;  for  it  is  doubtful   '^^'  P^-  ^^' 
whether  the  speaker  meant  corn  cut,  or  corn  growing ;  and  by 
construing  the  words  in  mitiori  sensu  they  mean  corn  growing, 
the  stealing  of  which  is  only  a  trespass. 

No  action  lies  for  publishing  these  words  of  J.  S.,  He  didhurn  4  Rep.  20. 
my  barji;  for  that,  by  construing  the  words  in  mitiori  sensu,  they   Barham's  case. 
mean  a  barn  which  had  no  corn  in  it,  nor  was  parcel  of  a  man- 
sion-Iiouse,  the  burning  of  which  is  not  felony. 

It  has  been  holden,  that  no  action  lies  for  publishing  these  Cro.EHz.  74«. 
words  of  an  innkecj)er,  lie  is  a  maintaincr  of  thieves,  and  keepcth   i^i\ll  v. 
none  but  thieves  in  his  house,  and  I  will  prove  it;  because  the  pub-  Bridges. 
lisher  did  not  add,  that  the  innkeeper  knew  the  persons  whom  he 
maintained  to  be  thieves ;  for  a  person  may  have  thieves  in  his 
lioubc  and  maintiiin  them  without  knowing  tliem  to  be  thieves, 
which  is  no  offence. 

It  has  likewise  been  holden,  that  no  action  lies  for  publishing  Cro.  Jac.345. 
these  words  of  J.  N,,  He  hath  poisoned  J.  S.  innuendo  quendam  Jacob  v. 
J.  S.  adtunc  dcjunclum,  and  it  shall  cost  me  a  hundred  j)ou7uls  but  « 'll^'g   c  C 
I  will  hang  him;  for  the  words  adtunc  defunctum,  besides  being 
<      '        (!   in  the  innuendo,  can  only  relate  to  the  time  of  the 
t  on,  and  consequently  it  is  not  averred  that  J,  S,  was  dead 

At  the  time  of  publishing  the  words. 
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Cro.Jac  184. 
Holt  v^Astrigg. 
||See  obsenr- 
ation  of 
Lawrence  J. 
5  East,  468.(1 


Carpenter  v. 
Tarrant, 
Selw.  N.P. 
1157.  Oldham 
V.  Peake, 
Cowp.  275. 

Woolnoth  T. 
Meadows, 
5  East,  46J. 
Robert}  V. 
Camden, 
9  East,  96. 


lRoll.Abr.7l. 
Gardiner  v. 
Snurdance. 
Skin.  .364. 
Somers  v. 
House. 

lRoll.Abr.71, 
Gardiner  v. 
Spurdancc. 


1  RolLAbr.  72. 
Gardiner  v. 
Spurdance. 

Stra.  11.30. 
Rivers  V.  Lite. 


It  has  been  liolden,  that  no  action  lies  for  publishinpr  tliese 
words,  Sir  Thomas  Holt  struck  his  cook  07i  the  head  with  a  cleaver 
and  cleaved  his  head ;  the  one  part  lay  on  one  shoulder,  and  anothei- 
part  on  the  other:  because  it  is  not  a'  erred  that  the  cook  >vas 
kiiletl ;  and  by  the  court — Slander  ought  to  be  direct,  against 
which  there  ought  not  to  be  any  intendment :  but  in  thi.s  case, 
notwithstanding  the  wounding,  the  cook  may  be  living,  and  then 
it  is  only  a  trespass. 

At  the  times  the  three  last  cases  were  determined,  the  rule  of 
construing  words  in  mitiori  sensti  was  carried  very  far  :  but  it  is 
doubtful  whether  any  one  of  them  be  at  this  day  law. 

II  The  rule  of  construing  slanderous  words  in  mitiori  seiisn  is  now 
exploded  ;  and  it  is  not  now  requisite  that  the  words  should  neces- 
sarily bear  a  slanderous  import,  and  no  other,  in  order  to  be 
actionable ;  it  is  sufficient,  if  in  their  ordinary  and  general  accept- 
ation they  bear  such  import,  and  the  courts  will  understand  them 
as  common  persons  would  do. 

Thus  where  the  defendant  said  of  the  plaintiff,  Tliat  his  cha- 
racter -jDas  infamous,  tliat  he  woidd  be  disgraceful  to  any  society, 
that  those  who  proposed  him  as  a  member  of  any  society  must  have 
intended  to  instdt  it,  that  he  wotdd  ptd)lish  his  shame  and  infamy, 
that  DELICACY  forbade  himfiom  bringing  a  direct  charge,  but  it  was 
a  MALE  child  who  complained  to  him  (defendant);  such  words  were 
held,  according  to  the  above  rule  of  construction,  to  mean  a 
charge  of  unnatural  practices  without  the  aid  of  any  averment  or 
innuendo.  H 

(L)  In  what  Cases  doubtful  Words  are  not  to  be  con- 
strued in  mitiori  sensu, 

XJOWEVER  agreeable  it  may  be  to  the  general  tenderness  of 
the  English  law,  that  doubtful  words  should  be  construed  in 
mitiori  sensu,  yet  such  construction  is  only  to  be  made  where  the 
meaning  of  the  words  in  the  usual  acceptation  thereof  is  doubt- 
ful ;  for,  if  in  the  iL^^ual  acceptation  of  the  words  they  are  slander- 
ous, a  forced  construction  shall  not  be  put  upon  them,  in  order 
to  render  them  not  actionable. 

If  it  be  said  to  a  woman,  Tliou  hast  poisoned  thy  husband,  and 
I  will  justify  it,  the  words,  if  it  be  averred  that  her  husband  is 
dead,  are  actionable ;  for  akhough  it  be  possible,  that  she  might 
give  him  poison  involuntarily  or  ignorantly ;  or,  that  he  might 
not  die  tliereof;  or,  that  he  might  live  a  year  and  day  after  taking 
it,  these  are  foreign  intendments ;  for  the  meaning  of  the  words, 
in  the  usual  acceptation  thereof,  is,  that  she  gave  him  poison 
voluntarily,  knowing  it  to  be  poison,  tmd  that  he  died  thereof  in 
a  short  time. 

If  these  words  are  spoken  to  J.  N.,  Thou  hast  killed  J.  S.,  an 
action  lies;  for  although  the  killing  may  have  been  as  an  execu- 
tioner or  by  accident,  the  words,  in  the  usual  acceptation  thereof, 
mean  a  felonious  killing. 

In  an  action  for  publishing  these  words,  You  did  shut  up  my 
sister  and  murder  her,  and  J  will  jj rove  it;  the  judgment  of  the 
Court  of  Common  Pleas  was  for  the  plaintiff;  and  the  judgment, 

notwith- 
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notwithstanding  many  old  cases  were  cited  to  the  contrary^  was 
affirmed  in  the  Court  of  King's  Bench. 

An  action  Hes  for  speaking  these  words  to  J.  S.,  Thcni  art  for-  Cro.  Car.  510. 
sxoni  in  a  court  of  record,  although  the  speaker  did  not  add,  in   Ccely  v. 
giving  evidence  ;  for  it  shall  not  be  intended,  unless  this  be  shewn  Hoskms. 
in  tlie  pleadings,  that  J.  S.  was  forsworn  in  ordinary  discourse  in 
some  court  of  record. 

So  for  saying  to  J,  N.,   You  have  procured  J.  S.  to  come  t/iirti/  Cro.  Jac.  158. 
mites  to  covunit  pajiiry  before  my  Lord  of  Winchester,  and  have  Harris  v. 
given  him  ten  pounds  for  that  purpose,  although  it  be  not  averred  Dixon, 
that  J,  S.  did  commit  perjury ;  or  that  the  Bishop  of  TVinchcsta- 
was  a  person  before  whom  it  could  be  committed  ;  for  the  words 
shall  be  taken  in  the  worst  sense. 

If  these  words  be  sjioken  to  J,  S.,  You  have  stolen  my  xwod,  an  Cro.  Jac.  166. 
action  lies ;  for  the  word  ivood,  according  to  the  old  rule,  Arbor  ^^  ^'  Sanders. 
dwn  crescit,  lignum  dum  crcsccre  nescit,  means  wood  cut  down. 

It  has  been  holden,  that  an  action  lies  for  publishing  these  Ld.Raym.y59. 
words,  John  Baler  stole  my  box-wood,  aiid  I  *isiill pi'ove  it;  and  by  Baker  v. 
Holt  C.  J.  "  Wherever  words  tend  to  slander  a  man  and  to  take  I^^erce. 
"  away  his  reputation,  I  shall  be  for  supporting  actions  for  them, 
"  for  the  preservation  of  the  peace.     I  remember  a  story  told  by 
"  Mr.  Justice  Tisoisden  of  a  man  who  had  brought  an  action  for 
'*  slanderous  words,  who,  being  in  court  when  the  rule  for  arrest- 
"  ing  judgment  in  the  action  was  made  absolute,  declared  in 
"  court,  that  if  he  had  thought  he  should  not  have  recovered  in 
"  his  action  he  would  have  cut  the  defendant's  throat." 

Upon  a  motion  in  arrest  of  judgment  in  an  action  for  words  it  Sayer,  265. 
appeared,  that  the  words  in  one  count  were.  Thou  art  a  sheep)-  ^f.!^^'."!"^  ^* 
stealing  rogue ;  that  the  words  in  another  count  were.  It  sounds 
eoery  Tjchere  that  thou  art  a  sheepstealer ,-  and  that  there  was  a 
general  verdict.     Judgment  was  given  for  the  plaintiff;  and  by 
the  court,  —  Divers  old  cases  have  been  cited,  in  which  it  is  laid 
down,  that  if  words  can  be  construed  by  the  court  in  such  sense  jjSce  9  East, 
as  Dot  to  be  actionable,  they  ought  to  be  so  construed  :  but  it  is  96.  Cowp.278. 
at  this  day  setded,  that  the  words  are  to  be  construed  by  the  ^  ^"j*^*  '*''^» 
court  in  that  sense  '{^herein  they  are  generally  understood,  *" 

It  was  heretofore  holden  that  an  action  did  not  lie  for  publish-  Hutt.  58. 
ing  these  words,  /  charge  J.  S.  -ucith  felony  for  taking  money  out  of  Mason  v. 
my  pocket,  and  I  'will  pr&oe  it;  for  that,  as  the  words  do  not  ex-  i  l°'J'P5^"' 
pressly  charge  the  taking  to  be  felonious,  it  may  be  intended  that  2  Yenir.  213* 
it  was  not  a  lelonious  taking. 

But  in  a  modern  case  this  case  is  expressly  denied  to  be  law ;  Ld.Raym.959. 
and  by  Holt  C.  J.,  Taking  money  out  of  a  j^cf'son's  pocket,  must  ^^^^^  ^'• 
mean  a  felonious  taking.  Pierce. 

If  these  words  be  spoken  to  J.  S.,  Thou  didst  violently  upon  the  Cro.  Car.  2;  7. 
highway  take  my  purse  from  me,  and  four  shillings  a?td  two-pence  in  Laurence  v. 
//;  and  didst  threaten  to  cut  me  off  in  the  midst,  hut  I  was  forced  )^on.7br.74. 
to  run  away  to  save  my  life,  an  action  lies ;  for,  although  it  he  not 
expressly  ^aid  that  J.  .S.  did  rob  the  speaker,  or  that  he  took  his 
purse  icloniously,  the  words,  in  the  common  acceptation  thereof, 
uaiounl  to  a  charge  of  a  robbery. 
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Cro.  Jac.  162. 
Morrison  v. 
Cade. 


I  Roll.  Abr. 
66.  p).  14. 


An  action  lies  for  speaking  these  words  of  a  widow,  /  hcrve  had 
the  use  of  her  body;  for  it  shall  not  be  intended  that  the  words 
mean  the  use  of  her  body  as  a  physician,  or  that  she  had  done 
some  bodily  labour  for  the  speaker ;  but  the  words  shall  be  con- 
strued in  their  usual  sense,  which  is  very  slanderous. 

If  these  words  are  published  of  a  woman.  She  is  a  le-jcd  a  fid 
common  icoman  of  ha'  bodj/,  a?id  has  the  pox,  an  action  lies ;  it 
being  apparent  that  the  speaker  meant  the  French  pox. 


4  Rep.  19. 
Britndge*s 


Cro.  Jac.  600. 
Stamp  V. 
White. 


1  Roll.  Abr.  4  9. 
pi.  6. 


Sid.  373. 
Collier  v. 
Burrel. 

1  Roll.  Abr.  30. 
Churley  t. 
Hill. 


Sayer,  265. 
Gardiner  v. 
Atwater. 


4  Rep.  19. 
Britndge'i 
case. 

Styles,  425. 
Walkendcn  v. 
Haycock. 


(M)  In  what  Cases  adjective  Words  are  actionable. 

A  N  action  does  not  in  the  general  lie  for  the  publication  of  ad- 
jective words. 

If  these  words  are  published  of  J,  S.,  He  is  a  seditious  knave, 
an  action  does  not  lie  ;  because  the  words  only  import  a  charge 
of  an  inclination  to  be  guilty  of  some  seditious  act,  and  such 
inclination  is  not  punishable  at  the  common  law. 

If  these  words  are  published  of  J.  S.,  He  is  a  thievish  rogue,  an 
action  does  not  lie ;  because  the  words  do  not  import  a  charge  of 
being  a  thief. 

But,  if  adjective  words  are  published  which  import  a  charge 
of  having  been  guilty  of  a  criminal  act,  an  action  does  lie. 

If  these  words  are  published,  /  accuse  J.  S.  of  poison i?ig  his 
atmt,  an  action  lies ;  because  the  words  import  a  charge  of  hav- 
ing poisoned  his  aunt. 

If  these  words  are  spoken  to  J.  S.,  Thou  art  a  buggering  rogue, 
and  I  coidd  hang  thee,  an  action  lies ;  because  the  words  import  a 
charge  of  having  committed  the  act  of  buggery. 

If  these  words  are  published  of  J.  S,,  He  was  whipped  about 
Taunton  Castle  for  stealifig  sheep,  an  action  lies;  because  the 
words  not  only  import  a  charge  of  having  stolen  sheep,  but  like- 
wise that  J.  S.  was  convicted  of  that  offence. 

If  these  words  are  spoken  to  J.  S.,  Thou  art  a  sheepstealing 
rogue,  an  action  lies;  because  the  words  import  a  charge  of  felony. 

If  adjective  words  are  a  disgrace  to  a  person  in  an  office,  or  to 
a  person  of  a  profession  or  trade,  an  action  lies ;  although  they 
do  not  import  a  clmrge  of  having  done  any  act. 

If  these  words  are  published  of  a  person  in  an  office,  He  is  a 
corrupt  officer,  an  action  lies ;  the  words  being  a  disgrace  to  him 
in  his  office. 

If  these  words  are  published  of  a  tradesman,  He  is  in  a  break- 
iTig  conditiofi,  an  action  lies ;  because  his  credit,  which  is  of  the 
utmost  consequence  to  a  tradesman,  may  be  thereby  hurt. 


4  Rep.  16. 
Eaton  V. 
Allen. 


(N)  In  what  Cases  Words  which  import  only  an  Intent 
are  actionable. 

TT  is  said  to  have  been  determined,  upon  great  deliberation,  that 
no  action  lies  for  words  which  only  import  the  charge  of  a 
purpose,  or  an  intent  to  commit  a  crime ;  such  purpose  or  intent 
not  being  punishable. 

An 
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All  action  does  not  lie  for  publishing  these  words  of  J,  <S.,  He  i  Hull.  Abr. 

keepeth  vien  to  rob  me,  inasmuch  as  these  words  only  import  a  ;?^-    ^'^^  ^' 

1  r        •   ^     i.-       *         1  ^1  Lock. 

charge  ot  an  intention  to  rob. 

And,  for  the  same  reason,  an  action  does  not  lie  for  speaking  i  Roll.  Abr. 
these  words  to  J.  N.,  Yoii  xvoidd  have  killed  me.  51.  Pott's  case. 

If  these  words  are  published  of  a  woman,  She  woidd  have  ait   i  Roll.  Abr. 
her  hiisband*s  throaty  and  did  attempt  to  do  it,  an  action  lies;  for  51.   Scot  v. 
the  attempt    being  a  criminal   act,    the    words  are     a    great  Hilliers. 
slander. 

An  action  lies  for  saying  to  A.  B.,  Yoti  are  a  rascal  and  a  vil-  Ld.  Raym. 
lain  ;  you  have  forgot  si7ice  you  lived  in  the  lB\i\QkJ^\jMYdiV&;  there  ii85.    Speed 
you  cotdd  jirocure  bioad  money  for  gold,  and  clip  it  when  you  had  v.Parry.biUk. 
so  done,  and  then  the  shears  cotdd  go ;  for,  where  the  power  to  do 
an  act  is,  by  the  words,  confined  to  a  particular  place,  they  imply 
that  the  act  was  done,  the  power  being  the  same  in  all  places. 

So,  for  publishing  these  words,  J.  N,  lay  in  wait  on  Shooter's   i  Roll.  Abr. 
Hill  to  rob  J.  S.,  for  the  lying  in  wait  was  a  criminal  act.  50.    Lock  v. 

Lock. 

Upon  a  motion  in  arrest  of  judgment,  in  an  action  for  publish-  Cro.  Eliz.  710. 
ing  these  words  of  J.  N,,  He  would  have  robbed  the  house  of  J.  S.  Leversage  v. 
if  J.  D.  would  have  consented  unto  it ;  he  persuaded  J.  D.  tmto  it,  ^°^'"^' 
and  told  him  he  woidd  bring  him  where  he  should  have  money  enough; 
it  was  said,  these  words  do  not  import  any  act  for  which  the 
plaintiff  could  be  called  in   question.     Judgment  was  given  for 
the  plaintiff';  and  by  the  court,  —  The  words  are  a  great  dis- 
credit and  slander. 

(O)  In  what  Cases  disjunctive  or    copulative  Words 
are  actionable. 

TF  the  words  published  of  any  person  are  in  the  disjunctive, 
and  part  thereof  be  not  actionable,  no  action  lies. 

If  it  be  said  to  »/.  5.,  7^0?/  hast  stolai  my  mare,  or  didst  consent  Cro.  Eliz.  780. 
to  the  stealing  of  her,  no  action  lies ;  because  the  latter  words  are  Griffith  s  case. 
not  actionable. 

It  was  holden,  that  an  action  did  not  lie  for  publishing  these  Cro.  Jac.  5zo. 
words,  Sparham  did  steal  a  mare,  or  else  Godwin  isforsworn,  not-  Sparhain  v. 
withstanding  there  was  an  averment  that  Godwin  never  swore  ^  y^' 
any  such  matter  :  and  by  the  court  —  The  words  do  not  import 
a  charge  sufHciently  direct  to  make  them  actionable. 

If  some  words,  which  are  not  actionable,  be  connected  by  a 
copulative  with  others  which  are  so,  an  action  lies. 

If  these    words  be  published    of  J.  N.,    He  did  steal,    and  Win.  45.  102. 
cozened  seven  quarters  of  my  barlaj,  an  action  lies,  notwithstanding  (Vompton  t. 
the  words,  he  cozened  seven  quarters  of  my  barley^  would  not  alone  ^^l^'lp^'- 
have  been  actionable. 

(P)  In  what  Cases  an  Action  does  not  lie  by  reason  of 

Repugnancy  in  the  Words, 
/is  tlie  ground  of  an  action  for  publishing  words  is  the  damage 
to  the  |>erson  of  whom  they  were  published,  it  follows,  that, 
if  tlicrc  be  in  the  words  themselves,  or  in  what  appears  upon  the 

U  4  record, 
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I  Roll.  Abr. 
74.  b.  pi.  1. 
Anon.    Pasch. 

II  Jac. 


Oo.  Eliz.  279. 
Charners 
Case,  PjucI). 
34  E!iz. 


Cro.  Jac.  600. 
Stamp  V. 
White  and 
wife.     Mich. 
1 8  Jac. 


4  Rep.  16. 
Snagg  V.  Gee. 


Cro  Jac.  331. 
Barton  v.  Bell. 


Cro.  Eliz.  5cy. 
825.     Sid.  53. 
1  Ventr.  117. 
149. 


record,  sucli  repugnancy,  that  no  damage  can  ensue  to  the  person 
of  whom  they  were  published,  the  words  are  not  actionable. 

It  has  been  liolden,  that  if  a  feme  covert  say  to  J.  5.,  Yoji  have 
stolen  viij  goods,  the  words  are  not  actionable  ;  because  the  words 
inasmuch  as  a  feme  covert,  who  has  no  goods,  cannot  be  robbed 
of  any,  are  in  tliemselves  repugnant. 

But  the  contrary  has  been  holden,  in  two  other  cases ;  one  of 
which  was  subsequent,  the  other  antecedent  to  this  case. 

In  an  action  brought  against  husband  and  wife,  for  the  publi- 
cation of  tliese  words  by  the  wife,  AIj/  turkeys  are  stolen,  and 
Charnel  hath  stolen  them,  it  was  objected,  in  order  to  arrest  the 
judgment,  that  inasmuch  as  the  wife  could  have  no  turkeys  it 
could  not  be  true  that  the  plaintiff  had  stolen  her  turkeys  ;  and 
consequently  the  words  could  not  be  any  discredit  to  him.  Judg- 
ment was  given  for  the  plaintiff;  and  by  the  court,  —  The  wife 
did  charge  the  plaintiff  with  stealing  turkeys  ;  and  if  a  person  who 
had  no  horse  were  to  publish  these  words,  J.  S.  hath  stolen  my 
horse,  the  discredit  woidd  be  as  great  to  J.  S.  as  if  the  publisher 
had  had  a  horse ;  for  every  person  who  hearelh  the  words,  might 
not  know,  whether  he  had  a  horse  or  no. 

In  an  action  brought  against  husband  and  wife,  for  the  publica- 
tion of  these  words  by  the  wife,  J.  S.  hath  stolen  my  faggots,  it 
was  objected,  in  order  to  arrest  judgment,  that  the  words  are  re- 
pugnant ;  inasmuch  as  a  married  woman  cannot  have  any  goods 
which  can  be  stolen.  Judgment  was  given  for  the  plaintiff;  and 
by  the  court, —  The  words,  which  are  to  be  understood  according 
to  common  intendment,  amount  to  a  charge  of  stealing  the  hus- 
band's faggots ;  and  wlierever  an  action  is  brought  Tor  words 
importing  a  charge  of  stealing  goods,  it  is  not  material  whose 
the  goods  were. 

If,  in  an  action  for  words  which  import  a  charge  of  killing,  it 
appear  from  the  declaration  that  the  person  who  is  said  to  have 
been  killed  is  living,  no  action  lies :  inasmuch  as  it  is  no  slander 
to  any  person  to  charge  him  with  having  killed  a  person  who  is 
not  dead ;  because  there  can  be  no  danger  of  a  prosecution  in 
such  case. 

It  has  been  holden,  upon  a  writ  of  error  in  the  Exchequer 
Chamber,  that  no  action  lies  for  speaking  these  words  to  J,  K., 
Thoti  hast  killed  the  servaiit  q/^J.  S.,  unless  it  be  averred  that  some 
servant  of  ,7.  S,  was  killed. 

But  in  divers  of  the  cases,  some  of  which  are  antecedent, 
others  subsequent  to  this  case,  it  is  laid  down,  that  words  import- 
ing a  charge  of  having  killed  a  person  are  actionable;  although 
it  be  not  averred  that  the  person  was  killed ;  unless  it  appear 
from  the  words  themselves,  or  from  the  record,  that  he  is  living. 

(Q)  In  what  Cases  an  Action  lies  for  repeating  Words 
which  were  published  by  another  Person. 

TT  was  heretofore  the  practice,  in  an  action  for  repeating  words 
which  had  been  published  by  another  person,  to  aver  that  the 
words  were  nut  published  by  that  person. 

In 


(Q)  When  Action  lies  for  repealing  Words.  297 

In  an  action  brought  by  a  woman  against  A.  for  saying  that  Cro.  Jac.  162. 
B.  had  reported,  that  he  had  had  the  iise  of  her  body,  it  was  aver-  J^^oTison  v. 
red  that  B.  had  never  made  such  report. 

In  an  action  brought  by  Lcxi'is  against  Walter  for  these  words.  Cro.  Jac.  406v 
Piers  did  say,  that  Lewis  did  say,  that  thei'e  was  no  prince  in  ^,^^^^^  v- 
England,  it  was  averred  that  Piers  did  never  say,  that  Lexins  did     ''""®^- 
say,  theje  is  no  prince  in  England. 

But  in  a  modern  case,  upon  a  motion  in  arrest  of  judgment,  Sayer,  266. 
these  words,  Thou  art  a  sheepstealing  rogue,  and  farmer  Parker  Gardiner  v. 
told  me  so,    were  holden  to  be  actionable,  although  it  was  not  (^^v^T* 
averred  that  farmer  Parker  did  not  tell  the  defendant  so ;  and  Memlow^'   ^ 
by  Dennison  Justice  —  Such  averment  is  by  no  means  necessary  :   5  East,  469.1| 
it  not  being  material  whether  farmer  Parkei'  did  or  did  not  tell 
the  defendant  so. 

II It  is  laid  down  extrajudicially  in  l^ov({  Noiihampton^s  CdiSQ^  12  Rep.  134, 
that  ift/.  S,  publish  that  he  hath  heard  J,  N.  say,  that  J.  G.  was  a 
traitor  or  thief,  in  an  action  on  the  case,  if  the  truth  be  such, 
lie  may  justify.  But,  if  J.  5.  publish  that  he  hath  heard  generally, 
withoid  a  certain  author,  that  J.  G.  was  a  traitor  or  a  thief,  there 
an  action  on  the  case  lieth  against  J.  S.  for  this,  that  he  hath  ?iot 
given  to  the  party  grieved  any  cause  of  action  against  any  but 
himself,  who  published  the  words. 

But  it  is  no  justification  to  disclose  by  a  plea  to  an  action  for  Davis  v. 
slander,  that  a  certain  named  person  told  the  matter  to  the  de-  Lewis, 
fendant,  unless  the  defendant  disclose  the  name  at  the  time  of  7  Term  R.  17. 
repeating  the  slander. 

And,  in  pleading  such   a  justification,  it  is  not  sufficient  to  Mairland  v. 
allege  that  the  original  slanderer  used  such  and  such  words,  or  Goldney, 
to  that  effect ,-  the  defendant  must  give  the  very  words    used,   ^  ^"^^»  '*2^* 
though  it   be  only  necessary  to   prove  some  material  part  of 
them. 

It  is  now  settled,  that  such  a  plea  is  no  justification  to  an  action  n   r-    -  • 

for  "xritien  libel ;  since,  even  supposing  that  a  party  may  lawfully  y.  Welieslevf 

repeat  verbal  slander  which  he  has  heard,  provided  he  name  the  5  Bing.  592.; 

author,  he  is  by  no  means  justified  in  disseminatiivg  it  in  writing  «"d  st;e 

or  print:  and  a  very  learned  judge  (/:^o/ro/yr/ J.)  lately  expressed  ^h  v'Tf""*^ 

great  doubts  as  to  the  doctrine  of  Lord  Northampton's  case  re-  3  Barn.  &  C. 

specling  oral  slander,  observing  that  the  book  in  which  it  was  24. 

found  is  not  so  accurate  as  the  rest  of  the  reports  of  Lord  Coke,  ^^^^^  ^' 

not  havinir  been  published  by  liim  in  his  lifetime,  but  from  notes   ^  /?  ^^^*  o  * 
r  1*1.  1-11  1      .  4  Ham.  &  A. 

afterward.     And  it  seems  that,  in  order  that  a  party  may  be  jus-  605.  614. 

lifted  by  naming  the  original  author  of  the  slander,  it  must  be  By  tlie  two 

repeated  without  malice,  and  on  a  fair*and  justifiable  occasion. ||     ^""^^  statutes 

respecting 
tcandatum  magnalum  thepropajiator  of  such  scandal  was  only  to  be  imprisoned  till  he  discovered 
its  fir^t  author,  and  Mr.  Starkie  in  his  learned  Treatise  (p.  .".18.  2d  ed.)  observes,  that  if  this 
wcrr  the  law  when  the  shuidcr  affected  men  of  the  highest  rank  it  is  not  easy  to  suppose  that 
a  srri(  tcr  rule  couUl  l)e  applied  where  the  slander  affected  sjibjects  of  inferior  degree.  But  it 
i»  t(»  l)c  obvtTved  that  these  statutes  render  the  utterers  of  false  scandal  punishable  criminaliy, 
and  it  ilo.  >  net  ncci  Nviriiy  follow,  that  because  a  parly  under  these  statutes  was  entitled  to  his 
di.>ch.«r_  ,mt  by  giving  up  the  author  of  the  scandal,  this  must  then  have  been 

»  g'X"!  !  in  a  civil  action.     See  Mr.  Borlh wick's  observations.    Law  of  Libel, 

p.  291.  297. 

(H)  In 
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4  Rep.  19. 

Britndge*s 
case. 


4  Rep.  1 9. 
Britndge*« 
case. 


1  Roll.  Abr. 
51.    Wilk'g 


(11)  In  what  Cases  actionable  Words  are  rendered  not 
actionable ;  or  Words  not  actionable  aie  ren- 
dered actionable  by  subsequent  Words. 

A  S  the  intention  of  publishing  words  is  to  be  collected  from  the 

whole  words,   it  must  sometimes  happen,  that  the  sense  of 

words  which  would  have  been  actionable   if  no  others  had  been 

published  at  the  same  time,  is  so  changed  by  subsequent  words 

as  to  be  rendered  not  actionable. 

\Vhen  this  is  the  case,  the  subsequent  words  are  said  to  be  ex- 
planatory. 

If  these  words  are  published.  Master  Britridge  is  a  perjured 
old  knave ;  a?id  that  is  to  be  proved  by  a  stake  partitig  the  laiid  of 
J.  S.  and  J.  D.,  no  action  lies ;  for,  although  the  former  words 
would  have  been  actionable,  their  meaning  is  so  explained  by  the 
subsequent  words,  as  to  make  it  evident,  that  a  false  swearing  in 
a  court  of  justice  was  not  intended. 

If  these  words  are  spoken  to  ,/.  5.,  Thou  art  a  thief;  for  thou 
hast  stolai  my  apples  out  of  my  orchard,  no  action  lies  ;  it  appear- 
ing from  the  latter  words,  that  the  whole  words  only  import  a 
charge  of  a  trespass. 

If  it  be  said  to  ,7.  N.,  Tliou  art  a  thief;  for  thou  toolcest  my 
beasts,  by  reason  of  an  execution,  and  I  'will  hang  thee,  no  action 
lies ;  for,  however  the  speaker  might  be  mistaken  as  to  the  nature 
of  the  offence,  it  appears  from  the  latter  words,  that  the  whole 
words  only  import  a  charge  of  a  trespass. 

II  So,  where  defendant  said  of  plaintiff,  Thompson  is  a  d d 

thief  and  so  xcas  his  father  before  him  ;  and  I  can  prove  it ;  but 
added,  Thompson  received  the  earnings  of  the  ship,  and  ought  to 
and  see  Chris-  p^y  ^^^  wages,  the   words  were  held  not  actionable ;  for,  taken 
Peake's*'ca.V.    together,  it  was  clear  they  did  not  intend  to  impute  felony.  || 
Tempest  v.  Chambers,  1  Stark.  Ca.  61. 

Cro.  Jac.  674.        If  J.  5.  say  to  J.  N,,  TJiou  art  a  thief;  and  hast  stolen  my  trees. 
Smith  V.  no  action  lies ;  it  appearing  from  the  latter  words,  that  the  whole 

words  only  import  a  charge  of  a  trespass. 

If  t/.  S.  say  to  J.  N,,  Thou  hast  ravished  a  womari ;  and  I  will 
make  thee  stand  in  a  white  sheet,  no  action  lies,  it  appearing  from 
the  latter  words,  that  only  such  offence  as  is  punishable  in  a  spi- 
ritual court  was  intended  by  the  speaker. 

It  must  on  the  other  hand  sometimes  happen,  that  the  sense  of 
words  which  would  not  have  been  actionable,  if  no  others  had 
been  published  at  the  same  time,  is  so  changed  by  subsequent 
words  as  to  be  rendered  actionable. 

When  this  is  the  case,  the  subsequent  words  are  said  to  be  ac- 
cumulative. 

No  action  lies  for  speaking  these  words  to  J.  5.,  You  are  a 
rogue;  but,  if  the  words  had  been,  YoJi  aye  a  rogue  of  record,  an 
action  would  have  lain  ;  inasmuch  as  the  whole  words  would  then 
have  imported  a  charge  of  having  been  convicted  of  a  crime. 

llTo 


Thompson  v 
Bernard, 
1  Camp.  48 


Ward. 

Cro.  Jac.  666 
Ridges  V. 
Mills. 


1  Roll.  Abr. 
43.  Allesley 
V.  Mawdit. 


(S)  Of  the  Pkadings  in  an  Action  for  Words.  *299 

yTo  say  of  a  tradesman,  He  lives  by  swindling  and  robbifig  the  Smith  v. 

public^  is  actionable,  though  the  transaction  alluded  to  amount  Carey, 

only   to  a  fraud.      But  in    such  case  the  words  must  not  be  3  Camp.  461. 
laid,  innuendo  that  -plaintiff  isoas  guilty  of  felony  and  robbery ;  but, 
innuendo  that  he  was  guilty  o{fra^id.\ 

No  action  lies  for  speaking  these  words  to  J.  N.,   Thou  art  a  Cro.Eliz.638. 

rebel ;  but,  if  the  words  had  been,  Thou  art  a  rebels  and  all  that  Redstone  v. 

keep  thee  company  are  rebels,  and  thou  art  not  the  queen^s  friend,  ^ll'"f: 

an  action  would  have  lain  ;  inasmuch  as  it  would  have  appeared  g^^  °  *      ^* 
from  the  whole  words,  what  kind  of  rebel  the  speaker  intended. 

No  action  lies  for  saying  to  A.  B,,   Thou  art  forsworn  :  but  an  i  Roll.  Abr. 

action  would  have  lain  if  the  words  had  been,  Thou  art  forsworn,  '^^'  P**  ^^* 
and  I  will  set  thee  on  the  pilloiy ;  for  it  would  then  have  appeared, 
that  such  forswearing   was  meant  as  A,  B,  may  be  set  on  the 
pillory  for. 

If  these  words  are  spoken  to  Jl  S,,    Thoii  art  a  clipper,  and  thy  3  Lev.  lie. 

?ieck  shall  pay  for  it,  an  action  lies  ;  inasmuch  as  it  appears  from  Madcn  v. 

the  whole  words  that  a  clipper  of  money  was  intended.  Micocke. 

kit  was,  in  two  cases,  holden,  that  for  speaking  these  words  to  Cro.  Jac.  11 4. 

J,  N.,   Thou  art  a  thief,  for  thou  hast  stolen  a  tree,  no  action  did  ^hnorsv. 

lie ;  because  the  latter  words  were  explanatory,  and  only  shewed  j^^|^  ^  j ' 

the  reason  of  calling  thief;  but  that  if  the  words  had  been,  Thou  Cro.  Jac.  231. 

art  a  thief,  and  hast  stolen  a  tree,  an  action  would  have  lain  ;  inas-  Gyer  v.  Orni. 

much  as  the  word  arid  would   have  made  two  distinct   sentences  **^*''    "T""* 
of  the  words,  in  which  case  the  latter  words  would  have  been       '*^* 
accumulative. 

But  in  a  subsequent  case,  wherein  these  words  were  spoken  to  Hob.  331. 
J,  N^  Thou  art  a  thief,  and  hast  stolen  twenty  load  of  my  furze,  it  Clerk  r.  Gil- 
was  holden,  that   no  action  did  lie ;  and  by  the  court,  —  The  j^''j    ^""' 
words,  ami  thou  hast  stolen,  and  the  words,  for  thou  hast  stolen, 
according  to  the  common  acceptation  of  the  words,  mean  the 
same  thing. 

The  doctrine  laid  down  in  the  case  of  Clerk  v.  Gilbert  has  been  Ld.  Raym. 

since  adhered  to.  9Go.    Baker 

V.  Pierce. 

(S)  Of  the  Pleadings  in  an  Action  for  Words. 

1 .  In  the  general, 

TF  two  persons  have  published  words,  for  which  an  action  lies,  Cro.  Jac.  647. 

an  action  cannot  be  maintained  against  them  jointly  ;  the  pub-  Chmnberlain 

lication  of  one  not  being  the  publication  of  the  other.  Inother^  *"^ 

Palm.  313  [2  Burr.  984.] 

If  words  lor  which  an  action  lies  have  been   published  of  two  Dyer,  19. 

persons,  they  cannot  join  in  an  action  against  the  publisher  ;  the  X*'*'^^^^' 
^L    damage  to  one  not  l)eing  a  damage  to  the  other.  ^^'       *  ^**' 

^K        II  But  if   words  l)c  spoken  of  two  partners,   respecting   their  Cook  v 

^^trade,  they  may  sue  jointly,  averring  special  damage.  ||  Batchcl 


Batchclor, 

3  B08.  &  PulL 

150.  Solomons  v.  Mcdcx,  1  Stark.  Ca,  191. 


it  is  by  liic  'JJ  Jac.  1.  c.  l(j.  enacted,  "  That  all  actions  ujion 

i(    tlw. 
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"  ihe  case  for  words  shall  be  brought  within  two  years  after  the 
"  words  spoken,  and  not  after." 

It  has  been  holden,  that  this  statute  does  not  extend  to  an 
action  for  words  which  become  actionable  by  reason  of  the  special 
damage  received  from  them. 

In  the  declaration  in  an  action  upon  the  case,  it  was  alleged 
that  the  defendant  spoke  of  the  plaintiff  divers  false  and  scandalous 
words,  of  which  the  tawr  follows:  —  Thoti  art  an  arrant  iv/iorc, 
and  an  old  ivorm^a ten  jade,  and  one  of  thj  sides  hath  been  eaten 
Old  icith  the  ]K)x.  It  was  holden,  upon  a  motion  in  arrest  of 
settled  that  the  judgment,  that  the  declaration  is  bad,  because  it  is  not  alleged 
word  "tenor"  expressly  that  the  defendant  spoke  these  words;  and  by  the 
court  —  Some  words  which  would,  perhaps,  have  rendered  the 
rest  not  actionable  may  have  been  omitted.  It  is  sufficient  to 
plead  a  deed  or  record  by  way  of  recital,  because  the  recital  may 
be  compared  with  the  deed  or  record :  but  if  there  be  a  mistake 
in  the  recital  of  words  spoken,  no  recourse  can  be  had  to  any 
thing  by  which  the  mistake  may  be  corrected, 
effect  following,"  the  word  tenor  governs  the  word  effect^  and  binds  the  party  to  set  out  tlic 
very  words.  3  Barn.  &  A.  506.  To  state  that  defendant  spoke  scandalous  words  in  substance 
as  follows  is  bad  after  verdict.  1 1  Mod.  78.  84.  Rop.  temp.  Hard.  506.  Wright  v.  Clement^ 
3  Barn.  &  A.  503.;  and  see  3  Maul.  8c  ir.  1  lO.Jl 


I  Sid.  95.  Cro. 
Car.  193. 
S.dk.  '206. 

Cro.  EHe.  857. 
Garford  v. 
Clark.    Put 
this  seems  not 
now  to  be  law, 
since  it  is  now 


implies  a  re- 
cital verbatim^ 
Dougl.  193.; 
and  where  a 
libel  is  set  out 
(as  frequently 
done), "to  the 
tenor  and 


3  Lev.  338. 
Cotteril  V. 
Matthews, 
2  Lev.  193. 


1  Keb.  273. 
Motley  V. 
Slaney. 


Noy,  35. 
Mercer  v. 
Sparks,  Owen, 
51. 


Cro.  Eliz.  861, 
Taylor  v. 
How. 


In  the  declaration  in  an  action  upon  the  case  it  was  alleged^ 
that  the  defendant  spoke  certain  words  which  were  actionable ; 
and  then  the  declaration  went  on,  aimque  etiam  ])ostea  the  de- 
fendant spoke  other  words  which  were  likewise  actionable.  A 
verdict  being  found  for  the  plaintiff,  and  entire  damages  being 
given,  it  was  objected,  in  order  to  arrest  the  judgment,  that  the 
latter  words  are  not  alleged  positively,  but  by  way  of  recital  ; 
and  divers  Ciises  were  cited,  where  judgment  had  been  arrested 
in  actions  of  trespass,  because  it  was  only  alleged,  cum  the 
defendant  committed  the  trespass.  Judgment  was  given  for  the 
plaintiff;  and  by  the  court — This  being  an  action  upon  the 
case,  and  the  former  words  being  laid  positively,  the  latter  shall 
be  intended  to  be  positive.  The  words  ciimque  etiam  are,  in 
divers  dictionaries,  said  to  mean  the  same  as imno,  and  in  that 
sense  they  are  used  by  some  of  the  best  Latin  authors. 

Upon  a  motion  in  arrest  of  judgment  in  an  action  upon  the 
case,  it  was  insisted,  that  it  was  only  alleged  in  the  declaration 
that  the  defendant  spoke  hcec^ficta  falsa  verba ;  whereas  it  ouglit 
to  have  been  alleged,  quodficte  et  falsa  dixit.  The  declaration 
was  holden  to  be  well  enough. 

A  writ  of  error  being  brought  upon  a  judgment  in  an  action 
for  words  in  themselves  actionable,  it  was  assigned  for  error,  that 
it  is  only  alleged  that  the  words  were  siiokcnfalsclij ;  whereas  it 
ought  to  have  been  alleged  that  they  were  sY^oVen  falsely  and 
maliciously :  but  by  the  court  —  This  is  no  error,  for  such  words 
imply  malice. 

It  is  sufficient  to  allege  in  the  declaration  in  an  action  for 
words,  that  the  defendant  spoke  the  vfonh  jialam  et  publicc ;  for 

the 
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the  words  palavi  ct  pnhlice  imply  that  the  speaking  was  in  prce- 
scntia  ct  miditu  alionim. 

If  the  plaintiff  in  an   action  upon  the  case  declare  for  the   2  Lev.  19.3. 
speaking  of  two  sets  of  words,  and  only  the  first  set  are  alleged   Mors  v. 
to  have  been  spoken  in  prasentia  et  auditu  quamphtrimorum,  the    ^  l^^^ckcr. 
prcrseiitia  ct  auditu  quamplurimonim,  which  is  alleged  as  to  the 
first  set,  shall  go  to  the  second. 

[In  an  action  for  several  sets  of  words,  the  first  set  were  these :  Tindal  v. 
That  rogue  J.  T.  (meaning  the  plaintiff)  that  set  the  house  onjire  Moore, 
(meaning  the  summer-house  that  was  burnt  in  the  occupation  of  ^  ""^*  ^^'** 
one  Mr.  Cotto?i) ;  and  if  am)  body  isoillgive  me  charge  qfhim^  I  mil 
carry  him  to  New  Prison.    The  fifth  set  were  these :  J,  T.  (mean- 
ing the  plaintiff)  set  the  house  onjire  (meaning  the  same  house). 
It  was  moved  in  arrest  of  judgment,  that  the  latter  set  of  words 
were  not  actionable,  for  that  every  count  in  a  declaration  is  a 
substantive  count,  and   the  innuendo  [meaning  the  same  house) 
sliall  not  relate  to  the  summer-house  mentioned  in  the  first  set  of 
words.     But  by  the  court  —  Although  the  latter  set  of  words  be 
not  of  themselves  actionable,  yet  they  shall  have  relation  to  the 
former  set ;  and  we  must  take  them  to  have  been  spoken  malici- 
ottsly^  as  the  jury  have  found  for  the  plaintiff.] 

If  it  be  alleged  in  the^  declaration  in  an  action  upon  the  case,  Cro.Eliz.486. 
that  the  words  were  spoken  in  pccsentia  diversortim,  it  is  well  Hall  v.  Hen- 
enough  ;  although   it  be  not  alleged  that  the  speaking  was  i?i  "esley.  Noy, 
auditu  diversorwn ;  for  as  the  words  are  alleged  to  have  been 
spoken  in  pra:scntia  diversorum,  it  shall  be  intended  that  they 
were  spoken  in  auditu  diversorum. 

[If  it  be  laid,  that  the  defendant  i7i  clauso  ecclesice  Lichfield  Bull.  N.  P. 
spoke  the  words,  it  has  been  holden,  that  the  place  not  being 
iaid  as  a  venue,  but  as  a  description  of  the  offence,  it  is  a  circum- 
stance that  must  be  proved.  But  if  the  words  are  laid  to  be 
spoken  l)efore  A.  and  others,  it  is  sufficient  to  prove  them  to  be 
spoken  before  others  only.] 

It  is  usual  to  allege  in  the  declaration  in  an  action  for  words, 
that  the  plaintiff  is  of  good  fame:  but  this  is  not  traversable. 

In  the  declaration  in  an  action  for  words  it  was  alleged  that  Stiles,  us. 
the  plaintiff  was  of  good  fame.     The  defendant  pleaded  that,  at  Strachey's 
the  time  of  publishing  the  words,  the  plaintiff  was  not  of  goodfame.   *^'^*^- 
The  plea  was  holden  to  be  bad ;   inasmuch  as  it  only  answers 
to  a  matter  of  inducement,  which  did  not  require  any  answer. 

As  the  sense  of  words  is  to  be  collected  from  the  consideration   4  Rep.  13, 14. 
of  the  whole  words,  and  of  all  the  circumstances  which  attended    ^9-   Cro.  Car. 
the  publication  of  them,  if  any  of  the  words,  or  any  circumstance   ^'°* 
which  attended  the  publicationof  them,  be  omitted  in  the  declar- 
ation of  tlie  plaintiff',  the  defendant  may  in  his  plea  set  out  such 
of  these  as  are  material  for  him. 

In  an  action  for  calling  the  plaintiff  y^nyV/rr^/  man,  the  defendant  2  Brown!.  49. 
pleaded  in  his  justification,  that  the  plaintiff  was  perjured  in  a  J^iyics  v. 
certain  cause,  and  judgment  was  for  him.     Another  action  being     ^^  ^^* 
brought  by  the  plaintiff  for  the  same  words,  the  defendant  pleaded 
this  judgment  in  bar,  and  it  was  holden  to  be  a  good  plea. 
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1  Lev.  248.  After  judgment  for  the  defendant  in  an  action  for  tliese  words, 

Gardiner  v.       //^  jg  ^  rascally  alderman,  a  factious  alderman,  and  a  lampooned',  a 
^"^***  second  action  was  brought  tor  the  same  words,  with  an  averment 

that  the  word  lajnpooner  means  libeller.  The  defendant  pleaded 
in  bar,  that  a  former  action  was  brought  for  the  same  words, 
except  that  the  word  lampooner  is,  in  the  dechiration  in  the 
present  action,  averred  to  mean  libeller.  Upon  a  demurrer  to 
this  plea  it  was  insisted,  that  by  the  explanation  of  the  word 
lampoojier,  the  present  action  is  become  a  different  action :  but 
by  the  court  —  As  the  plaintiff  has  been  once  barred  in  an 
action  for  the  same  w^ords,  he  shall  never  entitle  himself  to 
another  action  by  an  explanation  of  one  of  the  words. 

If  the  words  alleged  in  the  declaration  are  not  actionable,  no 
additional  words  in  the  replication  can  make  them  so ;  for  the 
defendant  cannot  rejoin  to  any  words  in  the  replication  which 
are  not  contained  in  the  declaration. 

[It  was  formerly  holden,  that  the  plaintiff  must  prove  the  words 
precisely  as  laid ;  but  that  strictness  is  now  laid  aside,  and  it  is 
sufficient  for  the  plaintiff  to  prove  the  substance  of  them. 
However,  if  the  words  be  laid  in  the  third  person,  e.  g.  He 
desn-ves  to  be  hanged  for  a  note  he  forged  on  A.,  proof  of  words 
spoken  in  the  second  person,  e,  g.  You  deserve,  &c.  will  not 
support  the  declaration :  for  there  is  a  great  difference  between 
words  spoken  in  a  passion  to  a  man's  face,  and  words  spoken 
deliberately  behind  his  back.] 

II  If  the  words  are  laid  as  spoken  affirmatively,  the  count  is  not 
R  lYo  ^     "^"^  supported   by  proof  that  the  words  were  spoken  by  way  of 
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niterrogation. 


And  in  an  action  for  saying  of  the  plaintiff,  "  This  is  my 
"  umbrella;  he  stole  it  from  my  back  door;"  and  the  words 
proved  were,  "  It  is  my  umbrella,  <5c'  ;  it  was  held  that  the 
variance  was  fatal,  inasmuch  as  the  words  laid  applied  to  a  thing 
present,  and  the  words  in  evidence  were  spoken  of  a  thing  not 
present. 

So,  in  an  action  for  slander  of  the  plaintiff's  wife,  the  words 
in  the  declaration  were  "  H.'s-w'ife  is  a  great  thief,  and  ought  to 
*'  have  been  transported  seven  years  ago ;"  and  the  words  proved 

were,  "  She  is  a  d d  bad  one,  and  ought  to  have  been  trans- 

"  ported  seven  years  ago,"  the  proof  was  held  not  to  support  the 
declaration. 

The  declaration  must  set  out  the  words  at  length,  and  not 
their  mere  substance  and  effect.  Therefore,  where  a  declaration 
only  alleged  that  the  defendant  falsely  and  maliciously  charged 
and  accused  the  plaintiff  of  being  in  insolvent  circumstances,  and 
set  out  special  damage,  after  verdict  the  judgment  was  arrested.  || 

It  is  very  dangerous  for  the  defendant  in  an  action  for  words 
to  denmr  to  the  declaration ;  for  he  may,  after  taking  the  chance 
of  trying  the  fact,  avail  himself  of  any  matter  in  arrest  of  judg- 
ment, which  would  have  been  good  upon  a  demurrer,  (a) 

but  not  of  those  defects  of  form  which  are  only  objectionable  on  special  demurrer;  as  to  which 
see  1  Saund.  R.  228.  242.  a.    2  Barn.«S:  C.  285.11 
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2.  //*  what  Cases  aii  Averment  is  necessary. 

It  was  heretofore  doubted,  whether  an  action  did  lie  for  pub-  Yelv.  21. 
lishing  words  which  import  a  charge  of  murder :  unless  there  was  Sid.  53. 
an  averment,  that  the  person  said  to  be  murdered  is  dead. 

But  it  has  been  long  settled,  that  an  action  does  lie  for  pub-  Cro.  Eliz.  569. 
lishing  words  which  import  a  charge  of  murder,  although  it  be  ^g^'  gfj.^***^* 
not  averred  that  the  person  said  to  be  murdered  is  dead;  for  iVentr.  117*. 
that  this  shall  be  intended,  unless  it  appear  in  the  pleadings  149. 
that  he  is  alive. 

In  an  action  upon  the  case,  the  plaintiff  declared  that  the  Cro.Jac.  107. 
defendant,  being  his  natural  brother,  published  these  words  of  ^Viseman  v. 
him,  My  brother  is  j^erjured.  Upon  a  motion  in  arrest  of  judg-  >seman. 
ment,  Yelveiion  J.  was  of  opinion  that  the  action  did  not  lie  ;  and 
by  him  —  Words,  in  order  to  render  them  actionable,  ought  to 
be  so  certain  as  to  the  description  of  the  person  to  whom  they 
i-elate,  that  every  person  who  hears  them  may  know  to  whom 
they  do  relate.  The  defendant  may  have  several  brothers  ;  and 
it  would  be  very  unreasonable  that  every  one  of  them  should  be 
able  to  maintain  an  action  by  averring  that  the  words  were 
published  of  him.  Williovis  J.  was  of  opinion  that  the  action  lay ; 
and  by  him  —  As  the  plaintiff  has  averred  that  the  words  were 
published  of  him,  and  the  jury  have  found  the  defendant  guilty, 
the  court  is  ascertained  that  the  words  were  published  of  the 
plaintiff'.  Tanfield  J.  was  likewise  of  opinion  that  the  action  lay; 
and  by  him  —  If  the  words  had  been,  One  of  my  brothers  is 
perjured,  an  action  would  not  have  lain,  inasmuch  as  it  would 
then  have  appeared  to  the  court  that  the  defendant  had  more 
than  one  brother,  and  the  want  of  certainty  to  which  of  the 
brothers  the  words  did  relate,  could  not  have  been  cured  by  the 
averment  and  the  verdict;  but  as  it  does  not  now  appear  to  the 
court,  that  the  defendant  had  any  other  brother  than  the  plaintiff, 
and  it  is  averred  that  the  words  were  published  of  him,  and  the 
jury  have  found  the  defendant  guilty,  the  plaintiff  ought  to  have 
judgment.  This  cause  being  afterwards  moved  in  full  court,  it 
was  resolved  by  all  the  justices,  that  the  action  did  lie ;  and 
judgment  was  given  lor  the  plaintiff. 

If  these  words  are  published,  Captain  Nelson  is  a  thief  an   iRoll.Abr.85. 
action  lies  for  Robert  Nelson,  if  it  be  averred  that  there  was,  at  Nelson  v. 
the  time  of  publishing  the  words,  a  colloquium  concerning  him,  ^"""'* 
and  that  they  were  published  of  him ;   it  not  being  necessary  to 
aver  that  he  was,  at  that  time,  a  captain,   or  usually  called  a 
captain. 

a  it  be  said  by  J.  S.  to  J.  .V.,  Thy  master,  Brown,  hath  robbed  Cro.  Jnc.  444. 
7«f,  any  person  of  the  name  of  Brown,  if  it  be  averred  that  the  j^'^o^"  ^' 
words  were  spoken  of  him,  may  maintain  an  action,  although  it  AbnW.    ° 
be  not  averred  that  he  was  the  master  of  J.  N,,  of  whom  the 
words  were  spoken;  for  it  shall  not  be  intended  that  J,  N.  had 
more  than  one  master  of  the  name  of  Brown, 

In  an  action  upon  the  case,  the  plaintiff  declared  that  the  Cro.Jac. 673. 
defendant  published  these  words  of  him,  He  is  a  thief.     It  was  Smithv.Ward, 
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objcctctl,  in  order  to  arrest  the  jiulf^ment,  tliat  the  words  cannot 
be  applied  to  the  plaintiff  more  than  to  any  other  person  ;  it  Jiot 
being  averred  that,  at  the  time  of  publishing  them,  there  was  a 
colloquium  concerning  the  plaintiff.  Judgment  was  given  for  the 
plaintiff;  and  by  the  court  —  It  is  sufficient  to  aver,  that  the 
words  were  published  of  the  plaintiff,  and  the  jury,  by  finding  a 
verdict  for  the  plaintiff,  have  found  that  the  words  were  published 
of  him,  which  helps  the  case ;  for  otherwise  they  would  have  not 
found  the  defendant  guilty. 

If  it  be  averred,  that  in  a  colloquium  between  the  plaintiff  and 
defendant  the  defendant  said.  Thou  art  a  thief,  an  action  lies, 
although  it  be  not  averred  that  the  words  were  spoken  of  or  to 
the  plaintiff;  for,  as  they  were  spoken  in  a  colloquium  between 
the  plaintiff  and  defendant,  it  must  be  intended  that  they  were 
spoken  to  the  plaintiff. 

In  an  action  upon  the  case,  the  plaintiff  declared  that  the 
defendant  published  these  words  of  him,  being  a  justice  of  the 
peace.  He  for  malice  and  spleen  did  many  times  wrest  the  law  and 
pervat  justice  to  setve  his  own  turfu  It  was  objected,  in  order  to 
arrest  judgment,  that  it  doth  not  with  sufficient  certainty  appear, 
that  the  words  were  published  of  the  plaintiff;  it  not  being 
averred  that  at  the  time  of  publishing  them  there  was  a  collo- 
quium concerning  him.  Judgment  was  given  for  the  plaintiff; 
and  by  the  court — It  is  the  usual  course,  and  sufficient,  to  aver 
that  the  words  were  published  of  the  plaintiff.  The  judgment  was 
affirmed  upon  a  writ  of  error. 

If  these  words  are  published  in  a  colloquium  concerning  J,  S., 
Mr.  Deceiver  has  deceived  the  king,  J,  S.  may  maintain  an  action, 
if  it  be  averred,  that  at  the  time  of  publishing  the  words  there 
was  such  colloquium  ;  and  that  he  was,  at  that  time,  of  the  king's 
receivers  ;  although  it  be  not  averred,  that  at  the  time  of  publish- 
ing the  words  there  was  a  colloquium  concerning  his  office  of 
receiver ;  for,  as  it  is  averred  that  at  the  time  of  publishing  the 
words  he  was  one  of  the  king's  receivers,  it  shall  be  intended, 
that  they  were  published  concerning  his  office  of  receiver. 

As  the  cases  are  not  reconcileable  as  to  the  point,  whether  an 
action  lies  for  publishing  disgraceful  words  of  a  tradesman  con- 
cerning his  trade,  unless  it  be  averred  that  at  the  time  of 
publishing  the  words  the  plaintiff  did  exercise  the  trade,  it  will 
be  proper  to  mention  the  |)rincipal  cases  upon  the  point. 

In  one  case  it  was  holden  to  be  sufficient  for  the  plaintiff  in 
such  actions  to  aver,  Qiiodfuit  mercator,  per  magnum  tempus. 
Eliz. 


Cro.  Eliz.  794.       In  another  case,  wherein  the  plaintiff  in  such  action  declared, 
Dotter V.Ford.   Quod  per  midtos  annos  jam  retroactos  fuit  mercator,   the  court 
Trin.  42  Eliz.    doubted,   whether,  as  it  is  not  precisely  alleged,  it  should  be 
intended  from  the  words.  Pa-  multos  annos  jam  retroactos  fuit 
mercator,  that  the  plaintiff  was  a  merchant  at  the  time  of  publish- 
ing the  words. 
Yelv.  159.  In  another  case,  wherein  the  plaintiff'  in  such  action  declared 

that, 
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tliat,  for  five  years  preceding  the  first  day  of  May,  he  had  exer-  Tuthill  v.  Mil- 
cised  the  trade  of  a  draper,  judgment  was  given  for  the  plaintiff.  *°"'  ^^' 
It  was  objected  upon  a  writ  of  error,  that  the  declaration  is  not  j^^,'  222.  S.C. 
good ;  because  it  is  not  precisely  alleged,  that  at  the  time  of 
publishing  the  words  the  plaintiff  was  a  draper.  The  judgment 
was  affirmed ;  and  the  court  agreed  that  the  following  distinc- 
tion taken  by  Yclvei'toii  was  well  founded;  namely,  that  if  an 
action  be  brought  by  a  person  in  an  office  which  he  holds 
during  the  king's  pleasure,  for  words  which  are  disgraceful  to 
him  in  his  office,  it  must  be  expressly  alleged  that  the  plaintiff 
was  in  the  office  at  the  time  the  words  were  published ;  but  that, 
if  an  action  be  brought  by  a  person  of  a  profession  or  trade,  for 
words  which  are  a  disgrace  to  him  in  his  profession  or  trade,  it 
Is  sufficient  to  aver  that  he  has  for  some  years  past  exercised  the 
profession  or  trade ;  for  it  shall  not  be  intended  that  he  has  dis- 
continued his  profession  or  trade. 

In  the  last  case,  the  case  of  Gardener  v.  Hopwood^  Trin. 
^^  Eliz,  was  cited,  in  which  it  was  holden  to  be  sufficient  for  a 
plaintiff  in  such  action  to  aver  in  his  declaration,  Qiiod  per  midtos 
atijwsjam  rctroactos  artem  mercliandizandi  exeicuit. 

In  another  case,  wherein  the  plaintiff*  in  such  action  declared,  Cro.  Car.  282. 
Quod  per  magnum  tempus  ususfuit  the  art  of  a  drover ;  the  decla-  ^  ^'"^tJ;.  , 
ration  was  holden  to  be  bad  ;  because  it  is  not  averred,  that  at  g  Q^r '  \^'n 
the  time  of  publishing  the  words  the  plaintiff  was  a  drover.  504.  S.  C. 

In  another  case,  wherein  the  plaintiff  in  such  declared  that  he  Sid.  425. 
had  been  a  merchant  for  the   space  of  twenty  years,  without  ^l?^  ^'  ^^^» 
adding  the  words,  last  past ;  the  declaration  was  holden  to  be   g/caV  2 
good  ;  and  by  the  court  —  It  shall  be  intended,  notwithstanding 
there  are  opinions  to  the  contrary,  that  the  plaintiff  continued  to 
be  a  merchant. 

It  is  in  the  general  true,  that  an  action  does  not  lie  for  publish-  Salk.  694. 
ing  disgraceful  words  of  a  tradesman  concerning  his  trade,  unless  2  Saiind.  307. 
it  be  averred,  that  at  the  time  of  publishing  the  words  there  was   j  Lev  113^250 
a  colloquium  concerning  his  trade.  2  Lev.  62. 

Stra.  696.  1 169,     Ld-  Raym.  1417. 

But,  if  it  appear  from  the  words  published  of  a  tradesman,   i  Lev.  115. 
that  they  were  published  concerning  his  trade,  it  is  not  neces-  250.2Lev.  62. 
sary  to  aver,  that  at  the  time  of  publishing  them  there  was  a  col-  ^  '^^o^  ^9®- 
loquium  concerning  his  trade.  Ruyin!  un.  * 

I'Dic  declaration   alleged  that  the  plaintiff,   at  the  time  of  Figginsv. 

speaking  the  words,  was  of  two  trades,  and  the  defendant  intend-  Coxwell, 

ing  to  injure  him  in  his  several  trades  aforesaid,  and  to  prevent  ^^vl   "^'  f" 

I'  ,.,..,..,         ,        .  *.       ,.       369. :  and  see 

persons  trom  employing  him  in  his  said  trades,  m  a  certain  dis-   1  j^laul.  &  S. 

course  which  he  had  of  and  concerning  the  plaintiff  in  ofie  of  287. 

his  trades,  spoke,  &c.     The  j)laintiff  recovered  on  proof  that  he 

was  of  that  trade  concerning  which  the  words  were  spoken, 

though  he  could  not  prove  tlie  allegation  that  he  was  of  two 

trades. 

But,  if  the  plaintiff  had  stated  that  the  discourse  was  of  and  Scilars  v.  Till, 
concerning  botA  the  trades,  and  with  an  innuendo  that  plaintiff  in  4  Barn  &  C. 

Vol.  VII.  X  both  ^^5. 
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both  trades,  /^c.  ^^  he  would  have  been  compelled  to  prove 
that  he  was  of  both  trades.  || 
•:  Ut.  €9.  If  these  words  are  published  of  a  tradesman,  Have  a  core  of 

1  lokMe*  *'*»  ''^  '^  ^^  "•^  ^"'^  ^  "  "  ^'"*''''  ^"^  ^'"^  cheated  all  the  far- 

^^*  wtnrs  at  E.,  ami  now  he  is  come  to  cheat  at  F.,  an  action  lies  ;  al- 

thougli  it  be  not  averred,  that,  at  the  tmie  of  publisluiijr  them, 
there  was  a  coUoquhim  concemin*?  his  trade  ;  it  heinjT  apparent 
from  the  words,  that  they  were  published  concerning  his  trade. 
I  Roll.Abr.8i.       If  three  meo  have  given  evidence  at  a  trial,  and  J.  S.  say  to 
Unnni*»  case,    them,  Oite  of  you  three  is  jtctyttred,  no  action  lies  ;  for  there  is  in 
these  words  such  a  total  want  of  certainty  that  it  cannot  be  cured 
by  any  averment 
I  Roll.Abr.85.       But  if,  in  a  conversation  concerning  six  defendants  to  a  bill  in 
I'oterott  V.        Chancery,   it  be  said  by  J.  5.,   These  deferulauts  are  those  xvho 
^'^'  kebted  to  wturder  J.  N.,  every  defendant  may  maintain  an  action,  if 

it  be  averred,  that  at  the  time  of  speaking  the  words  there  was 
soch  eoUoqmumy  and  that  he  was  one  of  the  defendants. 

No  action  lies  for  saying  to  J,  N.,  Yottare  as  bad  as  your  xvife^ 
when  the  UoU  mf  cusJium  ,-  unless  it  be  averred,  that  the  felony 
alluded  to  was  committed. 
Com.  S67.  So,  no  action  lies  for  saying  to  ,7.  5.,  Y(m  are  as  great  a  rogue 

JV^JIJ-  ai  J.  N.  who ttuU  quilts^  except  it  be  averred  tliat  J.  N.  did  steal 

iiBioU.  quilts. 

rro.Jac.S87.       I^  ^  heen  holden,  that  no  action  lies  for  publishing  these 
'iMtcr  V.  words  of  «/.  5L,  He  is  as  arrattt  a  thief  as  an?/  in  England,  unless 

Itomvm^,        it  be  averred  that  there  is  a  thief  in  England, 

Ul.  53.  Dacy  ^"^  *^*'  ^^^  *'°*^  "®^  ^^m  to  be  law ;  for  it  is  laid  down  in 
%.CIiiidi.^^  another  case,  that  if  tliese  words  are  spoken  to  J.  N.,  As  sure 
as  God  governs  the  xwrldj  or  King  James  this  kingdom,  you  are  a 
thief  an  aaion  lies  ;  alUiough  it  be  not  averred  that  God  governs 
the  world,  or  King  James  this  kingdom ;  because  a  thing  so  ap- 
parent as  either  of  these  is  need  not  be  averred. 

If  J,  N,  have  published  these  words,  J.  S.  says  lam  a  perjured 
rogucy  he  is  a  jtctjured  rogue  as  well  as  /,  J.  S.  may  maintain  an 
action,  without  averring  that  the  defendant  is  a  perjured  rogue; 
for  the  words,  as  weU  as  /,  amount  to  a  confession  of  his  being  so. 
If  these  words  are  published  of  J.  N,,  He  robbed  the  Hockley 
•iiinmi.         btiichat  there  is  no  necessity  to  aver  in  the  declaration,  in  an 
\.nl»«o  action  brouclit  by  J.  N.,  that  there  was  a  HoclcUy  butcher;  for 

'  I'cv.  2so.|      die  words  Uiemsclvcs  imply  that  there  was. 

i'urdyv-Stoc)-,  [In  an  action  for  these  words,  3fr.  Purdy^aw  2001,  for  his 
5  Burr.  8699.  twrmwrf  to  be  purser  of  the  Magnanime  (a  man-of-war),  judrrment 
was  arrested,  because  the  charge  as  laid  was  so  loose,  that  it 
did  not  of  itself  import  a  crime ;  there  was  nothing  to  shew  to 
fshom  the  money  was  given  ;  and  as  it  was  not  averred,  the  court 
cocdd  not  intend  it] 
fob.  1S6.  ^  It  b  not  necessary  to  aver  what  the  meaning  of  words  pub- 

Vnon.    git  is    lished  in  a  foreign  language  is  in  English  ;  it  being  the  duty  of 
TaZ^ou^  *^?  j"^^'  ^^^^  "^^^^  ^^  ^*"«®  ^s  tried,  to  inform  himself  of 
I  the  words;    ^^^  ^^^  \Jt\osc  who  understand  it. 
it  a  trandaiion^  without  the  ori^aal,  b  ia«ufficient.    Zenobio  v.  Axtell,  6  Term  R.  lG2.j| 

It 


i  Lcr.  65. 
'  'rtoo  r. 
.uller. 


C<Nab.  847. 
.'  ^mitb  V. 


(S)  Of  the  Pleadings  in  an  Action  for  Words,  307 

It  is  not  necessary  to  ascertain  the  meaning  of  such  English   \  Roll.  Abr. 
words  as  have  a  local  signification  by  an   averment;  for  it  is  to  86.  pi.  i. 
be   presumed  that  the   judge  before  whom  the  cause  is  tried 
does  understand  the  meaning  of  such  English  words,  and   if  he 
do  not,  it  may  be  leai*nt  from  the  witnesses. 

3.  In  *uohat  Ca^cs  a  Colloquium  is  necessary, 

A  colloquium  is  a  conversation,  which  was  had  at  the  time  of 
publishing  the  words  for  which  an  action  is  brought. 

It  is  in  the  general  true,  that  an  action  does  not  lie  for  words, 
on  account  of  their  being  disgraceful  to  a  person  in  his  office, 
profession,  or  trade ;  unless  it  be  averred,  that  at  the  time  of 
publishing  the  words  there  was  a  colloqidwn  concerning  the 
office,  profession,  or  trade  of  the  plaintiflP. 

In  an  action  upon  the  case  the  plaintiff  declared,  that  he  was  2  Saund.  307. 
a  draper,  and  that  he  gained  his  living  by  buying  and  selling  .^*^  ^^^' 

cloths  and  other  goods;  and  that  the  defendant,  intending  to 
slander  the  plaintiff  in  his  good  name  and  credit,  spoke  these 
words  to  him,  You  are  a  cheating  fcllffw,  and  keep  a  false  book  ; 
and  I  will  prove  it.  It  was  objected,  in  order  to  arrest  the  judg- 
ment, that  it  is  not  averred,  that  at  the  time  of  speaking  the 
words  there  was  a  colloquium  concerning  the  plaintiff,  or  con- 
cerning his  dealing  by  way  of  buying  and  selling,  and,  conse- 
quently, that  the  words  are  not  disgraceful  to  him  in  his  trade. 
Judgment  was  arrested. 

In  an  action  upon  the  case  the  plaintiff  declared,  that  he  was  ^^Ijj-  69^- 
a  trader ;  and  that  the  defendant  spoke  these  words  to  him,  You  |  ^  '  ^^^' 
are  a  cJieat^  and  have  been  a  cheat  for  divers  years.  Upon  the 
first  motion  in  an  arrest  of  judgment.  Holt  Ch.  J,  was  of  opinion, 
that  as  the  words  must  be  understood  of  the  j)laintiff's  way  of 
living,  it  was  not  necessary  to  aver,  that  at  the  time  of  publish- 
ing them  there  was  a  colloqtiiwn  concerning  the  trade  of  the 
plaintiff;  but  he  afterwards  changed  his  opinion,  and  judgment 
was  arrested. 

It  was  holden,  that  an  action  did  not  lie  for  speaking  these  Stra.  11 69. 
words  to  the  plaintiff.  You  cheated  the  lawyer  of  his  line?!.,  and  stood  ^^"y'"*  ^• 
bawd  to  your  daughter  to  make  it  up  with  him :  you  cheat  every 
body ;  you  cheated  me  of  a  sheet ;  you  cheated  Mr,  Saunders,  and 
Iwill  let  him  laurd)  it ,-  because  it  is  not  averred,  that  at  the  time 
of  publishing  the  words  there  was  a  colloquium  concerning  the 
trade  of  the  plaintiff. 

In  an  action  upon  the  case  the  plaintiff  declaretl,  that  the  de-  \A.  Raym. 
fendant  sjKike  these  words  to  him,   You  are  a  cheating  old  rogue,   I'^j'^.    Liul- 
arid  /ujif  clieated  the  fatherless  and  wid(/tv.  Judgment  was  arrested ;  ^      ^' 
because  it  in  not  averred,  that  at  the  time  of  publishing  the 
words  there  was  a  colloquium  concerning  the  trade  of  the  plain- 

I  Wherever  the  slanderous  words  refer  to  some  extrinsic  matter  Hnwkcs  v. 
material  to  the  slander,  it  is  necessary  to  aver  a  colloquium  of  ^^p**  ^'^^Jo?  . 
and  concerning  that  matter ;  and  the  want  of  sucli  averment  is  not  y„j  ^^      ' ' 
aided  by  an  innuendo  explaining  the  words  as  referring  to  such  4  Maul.  &  S. 

X  2  matter. 
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matter.  Tlius,  where  tlie  plaintiff  declared  that  he  had  put  in 
his  answer  on  oath  to  a  bill  filed  against  him  in  the  Court  of 
Exchequer  by  defendant ;  and  that  the  defendant,  in  a  discourse 
with  R,  jy,y  the  plaintifTs  servant,  falsely,  c$'c.  spoke  of  and  con- 
cerning the  plaintiff  (without  saying,  "  and  of  and  concerning  the 
said  answer,")  certain  words,  t^r.  (Jr. ,-  and  then  added  an  innuendo, 
(meaning,  that  the  plaintiff  had  perjured  himself  in  what  he  had 
sworn  in  his  aforesaid  answer,  4c)  the  court  arrested  the  judg- 
ment, on  the  ground  that  the  innuendo  could  not  enlarge  the 
sense  of  the  words,  so  as  to  supply  the  place  of  a  colloquium 
connecting  the  words  with  the  answer  sworn. 

But,  where  the  new  matter  introduced  by  the  innuendo  is 
noi  material  to  the  action,  then  the  want  of  averment  of  a  col- 
loquium of  and  concerning  such  matter  will  not  prejudice,  since 
the  innuendo  may  be  rejected  as  surplusage.  || 

If  an  action  be  brought  for  words,  on  account  of  their 
being  disgraceful  to  a  person  in  his  office,  profession,  or  trade, 
and  it  appear y}7?;«  the  words  themselves  that  they  are  disgrace- 
ful to  the  plaintiff  in  his  office,  profession,  or  trade,  the  action 
lies ;  although  it  be  not  averred,  that  at  the  time  of  publishing 
the  words  there  was  a  colloquium  concerning  the  office,  profes- 
sion, or  trade  of  the  plaintiff. 

In  an  action  upon  the  case  the  plaintiff  declared,  that  the  de- 
fendant published  these  words  of  him,  being  a  justice  of  the  peace. 
He  is  ajbrswcni  justice,  and  not  Jit  to  sit  upon  the  bench.  Upon 
a  motion  in  arrest  of  judgment  it  was  said,  that  it  is  not  averred, 
that  at  the  time  of  publishing  the  words  there  was  a  colloquium 
concerning  the  office  of  the  plaintiff  as  a  justice  of  the  peace. 
Judgment  was  given  for  the  plaintiff;  and  by  the  court  —  Such 
averment  is  not  necessary ;  it  appearing  from  the  words  them- 
selves, that  they  were  published  concerning  his  office  as  a  justice 
of  the  peace. 

An  action  lies  for  publishing  these  words  of  a  doctor  of  physic. 
He  is  no  scholar ;  although  it  be  not  averred,  that  at  the  time 
of  publishing  the  words  there  was  a  colloquium  concerning  his 
profession ;  because  no  man  can  be  a  good  physician  unless  he 
be  a  scholar. 

If  these  words  are  published  of  a  tradesman,  Have  a  care  of 
him,  and  do  not  deal  ivith  him  ,-  he  is  a  cheat,  and  will  cheat  you  ; 
he  has  cheated  all  the  farmers  at  Epping,  ajid  norw  he  is  come  to 
cheat  Hatfield,  an  action  lies ;  although  it  be  not  averred,  that 
at  the  time  of  publishing  the  words  tliere  was  a  colloquium  con- 
cerning the  plaintiff;  it  being  apparent  from  the  words  them- 
selves that  they  were  pubUshed  concerning  his  trade. 

In  an  action  upon  the  case  the  plaintiff  declared,  that  he  is  a 
brewer,  and  has  always  paid  his  debts  to  the  full,  without  any 
compounding;  and  that  the  defendant,  intending  to  bring  the 
plaintiff  into  discredit,  published  the  following  words  of  him.  He 
is  a  sorry  pitijid  felUrjo,  and  a  rogue  ;  he  compounded  his  debts  at 
Jive  shillings  in  the  ])ound.  Upon  a  demurrer  it  was  argued  that 
the  words  are  not  actionable,  because  it  is  not  averred,  that  at 

the 


(S)  Of  the  Pleadings  in  an  Action  for  Words.  309 

the  time  of  publishing  thciii,  there  was  a  colloquium  concerning 
the  trade  of  the  plaintiff.  Judgment  was  given  for  the  plaintiff; 
and  by  the  court  —  As  the  publishing  of  such  words  of  a  trades- 
man must  greatly  lessen  his  credit,  they  must  be  very  prejudicial 
to  him. 

4.   What  is  the  use  of  an  Innuendo. 

Nothing  which  would  otherwise  remain  uncertain,  can  be  re-  4  Rep.  17. 

diiced  to  certainty  by  an  innuendo ;  for  the  word  innuendo,  which  James  v. 

means  the  same  as  the  word  aforesaid,  can  only  refer  to  some-  ^"tlech. 

thing  that  is  before  certain.  [f^  ^°^P- 

No  issue  can  be  joined  upon  the  truth  of  words,  which  are  Cro.  Car.  445. 
contained  under  an  innuendo ;  because  such  words  are  never  an  SIocomb*s 
express  averment.  c^^- 

If  it  be  averred  in  the  declaration  in  an  action  upon  the  case,  4  Rep.  17. 
that  the  defendant  published  these  words,  One  of  the  set-vants  of 
J.  S.,  irmuendo  J.  N,  a  seiDant  ofi.  S.,  is  a  thief  the  action  does 
not  lie ;  for,  as  it  is  not  averred,  that  the  words  were  published 
of  J.  A".,  or  that  there  was,  at  the  time  of  publishing  them,  a 
colloquium  concerning  him,  it  shall  not  be  collected  from  the 
innuendo,  that  he  was  the  person  intended  by  the  publisher. 

If  it  be  averred  in  the  declaration  in  an  action  upon  the  case,  Rep.  204. 
that  the  defendant  published  these  words  of  J.  N.,  He  did  burn  Barham's  case. 
my  barn,  imwxeniXo  a  barn  with  corn  in  it,  the  action  does  not  lie;   i'^o^l-Abr.82. 
because  the  words.  He  did  burn  my  barn,  are  not  actionable  :  it 
not  being  felony  to  burn  a  barn  which  has  no  corn  in  it,  unless 
it  be  parcel  of  a  mansion-house,  and  what  is  contained  under  the 
innuendo  shall  not  make  them  so. 

An  action  would,  perhaps,  at  tliis  day  lie,  for  words  which  JICo)  To  set 
import  a  charge  of  having  burned  a  barn,  although  the  burning  ^^^  ^9  a  bam 
be  not  felony  (a) :  but  be  that  as  it  may,  this  case  applies  strongly  ^'.^  mtent  to 
to  the  point  for  which  it  is  adduced  ;  namely,  that  as  the  barn  person  is  now 
does  not  appear,  without  the  help  of  the  innuendo,  to  have  been  a  a  capital  felony. 
barn  with  corn  in  it,  it  shall  not  be  from  thence  collected,  that  7  &  8  G.  4. 
it  was  such  barn.  c.30.§2.|l 

II  So  where  the  plaintiff  averred  that  he  had  in  due  manner  put  Hawkes  v. 
in  his  answer  on  oath  to  a  bill  in  the  Exchequer  at  suit  of  defend-  Hawkey, 
ant,  but  did  not  aver  any  colloquium  respecting  that  answer,  and  ^   ^   ^»  '^^T.; 
then  alleged  that  defendant  said  he  was  foisxwtm,  innuendo  that  4  Maul.&S 
plaintiff  had  perjured  himself  in  his  aforesaid  answer  to  the  bill   164.   1  Saund. 
filed  against  liim,  it  was  held  that  this  innuendo  could  not,  with-  ^43.  a.  b. 
out  a  colloquium,  enlarge  the  sense  of  the  words,  by  referring 
them  to  the  answer.  j| 

If  it  l)e  averred  in  the  declaration  in  an  action  upon  the  case,   ^  RolI.Abr.  82. 
that  the  defendant  published  these  words  of  J.  S.,  He  hath  for-  l^'*  ^• 
sworn  himself,  '\\\\\\\q\\{\o  before  the  justice  of  assize,  the  action  does 
not  lie ;  inasmuch  ai>  it  does  not  appear,  without  the  help  of  the 
innuendo,  that  the  publisher  intended  a  forswearing  before  the 
justice  of  assize. 

X  3  But 
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1  Roll.Abr.  73.  But  if  it  be  averrctl  iii  the  declaration  in  an  action  upon  the 
Burgess  v.  case,  that  the  defendant  spoke  these  words  to  the  plainiiff,  T/ion, 
R^ves,  innuendo  the  phiintilT,  art  a  th'ict\  the  action  lies ;  because  it 

4  Uep.  17.        appears  plainly,  and  without  the  lielj>  of  the  innuendo,  that  the 

plaintiff  was  the  person  intended  by  the  speaker. 
Cro.Eliz.  609.       It  has  been  holden,  that  an  action  lies  for  publishin;:^  these 
Corbett  v.         words  of  tliC  plaintiif,  He  was  per/Jircd  hi  his  atts^cr  hi  the  Star" 
Hill.  1  Roll,     chamber^  innuendo,  in  a  ceitain  hill  exhibited  there  Inj  the  jilaintijf ; 
Abr.  85.  allhoup;h  it  be  impossible,  as  such  bill  was  never  exhibited  ujion 

j|\Vhere  the  oath,  that  J.  S.  could  be  perjured  in  exhibiting  it ;  and  by  the 
cflbct  and  court  —  As  the  words  are  actionable,  without  the  helj)  of  the 
oflice  of  an  innuendo,  that  is  void,  and  ought  not  to  be  regarded.  [(«)  For  the 
*"*"r"*ea"t^  office  of  an  innuendo  is  to  explain  matter  sufficiently  expressed 
lanre  bv  before ;  but  the  innuendo  in  this  case  is  not  an  explaiiatioti  of 

DeGrtt;C.i.\i  what  was  said  before,  but  an  addition  to  it. 

Oltlhamv.  ^he  plaintiff  declared,  that  on  a  colloquium  concerning  the 

Pecke,  2  BI.      death  of  one  D.  X).,  the  defendant  said  to  the  plaintiff,  You  arc 
Rep.  959.         a  idd  man,  and  I  am  thoroughly  cojivinccd  that  you  are  ^tilty 
(meaning  of  the  murder  of  the  said  Z).  D,).     It  was  objected, 
that  the  innuendo  of  viurder  is  overstrained,  there  being  no  col- 
loquium laid  of  murder,  but  only  of  death.     But  by  the  court  — 
Tlje  innuendo  of  murder  is  waiTanted,  though  the  colloquium  is 
said  to  be  o^  death.     Death  is  the  genus,  and  murder  the  sjiecies. 
When  the  conversation  was  of  the  death  of  Z).,  and  the  defend- 
ant says  the  plaintiff  is  guilty  of  it,  he  must  mean  such  a  species 
of  death  as  would  infer  guilt.     Murder  is  such  a  species.     It  is 
not  therefore  contradictory,  but  explanatory ;  not  introductory 
of  new  matter,  but  ascertaining  the  meaning  of  the  old ;  and 
limiting  the  general  word  death  to  one  particular  species  of  it, 
vmrder,'] 
Sellers  v.Till,       ||The  plaintiff  must  prove  that  the  slanderous  words  apply  to 
4  Barn.&C.    Jjim  in  the  mode  which  he  marks  out  in  his  innuendo.     Thus 
where  the  plaintifl'  declared  that  he  was  treasurer  and  collector 
of  tolls,  and  that  defendant  spoke  of  and  concerning  plaintiflj  as 
treasurer  and  collector,  certain  words,  "  thereby  meaning  that 
"  plaintiff,  as  treasurer  and  collector,  had  been  guilty  of,"  &c.  it 
was  held  that  the  plaintiff  was  bound  by  his  innuendo  to  prove 
tliat  he  was  both  treasurer  and  collector. 
Smith  V.Carey,      So  where  words  may  be  considered  to  impute  either  felony  or 
3  Camp.  4G0.    frauJj  and  to  be  actionable  in  either  sense,  yet  if  the  j)laintifli  by 
liis  innuendo,  charge  that  they  impute  felony,  he  cannot  recover 
without  establishing  this  by  his  evidence. 
Lewis  V.  But  though  the  colloquium  be  "  of  and  concerning"  a  man  in 

Waller,  a  particular  profession  or  character,  yet  unless  the  iimuendo  ex- 

.•>  Bam.  &  C.    pijjj,^  ^|jg  ^vords  as  applying  to  him  in  that  character,  he  may 
"^  '  recover,  although  he  do  not  prove  the  particular  jirofession  or 

character,  provided  the  words  are  actionable  without  reference 
to  the  character,  jj 

5.   IVhat  may  be  pleaded  in  Justi/ication  of  Words, 

1  Rol.  Ab.  87.       If  an  action  be  brought  for  calhng  the  plaintiff  thief,  the  de- 
fendant 


655, 


(S)  Of  the  Pleadings  in  an  Action  for  Words.  311 


fendant  may  plead  in  his  justification,  that  the  plaintiff  has  been  Cuddingtonv. 
guilty  ofa  certain  theft.  W^^n.s. 

If  the  words,  for  the  publication  of  which  an  action  is  brought,  pro.  Action  of 
be,  J.  S.  is  a  iwrjurcd  man,  the  defendant  may  plead  in  his  justi-  the  Case,  104. 
fication,  that  J.  S,  was  perjured  in  a  certain  cause. 

It  is  said  to  have  been  agreed  by  the  court  in  an  action  for  a  Rex  v. 
libel,  that  where  slanderous  words  are  in  writing,  the  truth  of  11^^^^,*'^ 
the  charge   thereby  imported   can  no  more  be  justified  in  an  iritis  ^^3  g^jj 
action  upon  the  case,  than  in  a  criminal  prosecution.     But  no  |,y  Lord 
other  case  is  to  be  met  with  wherein  the  doctrine  of  this  case  is  ilardwicke, 
adhered  to.  UxtHoltC.y 

had  ninny 
years  before  laid  it  down  that  the  defendant  might  plead  the  truth  in  an  action,  though  not  i; .. 
an   indictment.      11   Mod.  99.     3  Salk.   225.,  which  is  settled  law.    Sec  Vol.  5.  p.  204., 
tit.  LiM,  (A).|| 

In  an  action  for  publishing  these  words  of  the  plaintiff,  He  is  Hob.  8i. 
a  thief,  the  defendant  pleaded,  that  the  plaintiff  had  been  guilty  of  ^"''j!.'"?*"" 
stealing  something.     The  plaintiff  replied,  that  after  the  felony,  ^'-  >Vilkuis. 
and  before  the  publication  of  the  words,  he  had  been  pardoned 
b}'  a  general  pardon.     Upon  a  demurrer,  this  replication  was 
holden  to  be  good  ;  inasmuch  as  the  guilt,  as  well  as  punishment, 
is  taken  away  by  the  pardon.     It  was  likewise  holden,  that  it 
makes  no  difference  in  such  case,  whether  it  was  a  general  par- 
don, or  a  special  pardon,  of  which  the  defendant  might  have 
been  ignorant ;  for  that  every  person  who  publishes  slanderous 
words,  does  it  at  his  peril. 

If  the  plaintiff  reply  to  a  plea  of  justification  a  general  pardon,  Raym.  2.7. 
it  is  incumbent  upon  him  to  shew  that  he  is  not  within  any  of  Harris's  case. 
the  exceptions  therein  contained. 

In  an  notion  for  ])ublishing  these  words  of  the  plaintiff.  He  Cro.  Car.  52. 
stole  plate  otU  of  my  chamhei',  the  defendant  pleaded,  that  he  had  Lr^^r  1/' 
lost  plate  out  of  his  chamber ;  and  that,  suspecting  the  plaintiff 
to  have  stolen  it,  he  did  publish  the  words.     The  plea  was  upon 
u  demurrer  holden  to  be  bad  ;  and  by  the  court — Suspicion  is  not 
a  sufficient  justification  for  the  publication  of  slanderous  words. 

Common  fame  will  justify  the  arresting  of  a  person  uj)on  sus-   Roll.Abr.45. 
picion  of  having  committed  a  felony,  and  the  charging  of  him  in  l^n^^y  v.  Chih!. 
a  judicial  way  with  having  been  guilty  thereof:  but  common  fame  n"  Ji^* 
is  not  a  justification  for  such  charge  in  an  extrajudicial  way.  Hutt.  \3. 

The  precise  words,  and  all  of  them,  for  the  publication  of  4  Rep.  13  h. 
which  the  action  is  brought,  must  be  confessed  and  justified  by 
the  defendant's  plea,  otherwise  his  justification  is  bad. 

If  an  action  be  brought  for  publishing  these  words  of  the  Cro.Eliz.i5o. 
plaintitf,  He  is  a  traitot',  it  is  not  sufficient  for  the  defendant  to  l^»l'>n^'iJ»'n 
plead,  that  he  only  published  these  words,  Sitch  things  traitors  da,   1  liolKAbr.  s.*^ 
Hln   such  ai»c  the  defendant  should  plead  not  guilty,  and  take  advantage  of  the  varijuu  .• 
betweeo  the  words  spoken  and  those  set  out.|| 

If  the  plaintiff  in  an  action  upon  the  case  declare,  that  whereas  Styles,  ns. 
she  was  of  good  fame  and  reputation,  the  defendant  published  Strachy's  ca^r.. 
these  words  of  her,  Sfie  is  a  common  whore,  and  the  defendant 
plead,  that  at  the  lime  of  publishing  the  words  the  plaintifi'was 
not  of  good  fame  or  reputation,  the  plea  is  bad  ;  inasmuch  as  it 
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is  no  answer  to  the  words,  and  only  goes  to  what  is  alleged  by 

way  of  inducement,  which  required  no  answer. 

2  Roll.  Rep.  i*  ^^  ^6  averred  in  the  declaration  in  an  action  upon  the  case, 

284.    Sciirlet    that  the  defendant  published  certain  words  of  the  plaintiff,  it  is 

V.  Jennings.       ^ot  a  good  justification  for  the  defendant  to  plead,  that  he  heard 

another  publish  the  words,  qnce  est  cadem  :  for  it  can  never  be 

the  same  thing,  to  publish  words  and  to  hear  them  published. 

Davis  V.Lewis,       [But,  if  the  person  repeating  the  slander  at  the  same  time 

7  Term.  R.  17.  niention  the  name  of  the  person  from  whom  he  heard  it,  that 

1  h  m'*  1  ^^^y  ^  pleaded  in  justification  to  an  action  brought  against  the 
thcMMsrsa'    former.] 

justification  at  all ;  and  cert^nly  not,  unless  the  words  are  repeated  without  mdice,  and  on  a 
fair  and  just  reason.     3  Barn.  &  A.  615.    3  Barn.  &  C.  24.|1 

2  Roll.  Rep.  If  it  be  averred  in  the  declaration  in  an  action  upon  the  case, 
214.  Merce  that  the  defendant  published  these  words  of  the  plaintiff.  He  is  a 
V.  Hilsden.        ^/^/^   ^nd  hath  stolen  20/.,   and  the  defendant  plead,  that  the 

plaintiff  did  steal  two  pullets,  this  is  not  a  good  justification  ;  it 
being  no  answer  to  the  words. 
Cro  Eliz  239.       I"  ^^^  action  for  speaking  these  words  to  the  plaintiff,   Thou 
Johns  V.  Git-     hast  played  the  thieJ\foi'  thou  hast  stolen  my  cloth  and  half  a  yard 
tings.  of  velvet,  the  defendant  justified  the  speaking  of  these  words, 

Ilion  hast  stolai  imrt  of  the  velvet  delivered  to  you.     The  justifica- 
tion was  holden  to  be  bad,  because  it  only  goes  to  part  of  the  words. 
Cro.Jac.  578.        If  the  words,  for  pubHshing  of  which  an  action  is  brought, 
Upsheerv.        charge  a  tradesman  with  having  been  a  bankrupt  upon  the  first 
Betts.  Jay  of  April  17  Ja.  and  the  defendant  plead,  that  the  plaintiff 

was  a  bankrupt  upon  the  first  day  of  April  1 5  Ja.  and  that  there- 
fore he  published  the  words,  the  plea  is  bad :  because  it  is  not 
averred  that  the  plaintiff  continued  a  bankrupt  to  the  time  of 
publishing  the  words ;  for  he  might  afterwards  recover  his  credit 
in  trade. 
4  Rep.  13,  14.  If  any  other  words  were  published  at  the  time  the  words 
19.  which  are  contained  in  the  plaintiff's  declaration  were  published, 

Cro.  Car.  510.  ^^  jf  ^^j^y  circumstance  attend  the  publication  of  those  words 
which  would  render  them  not  actionable,  the  defendant  may  in 
his  plea  avail  him  thereof. 
4  Rep.  13,  14.  I*^  ^^  action  for  speaking  these  words  to  the  plaintiff.  You  are 
Cromwell's  a  murderer,  the  defendant  pleaded,  that,  in  a  conversation  with 
case.  the  plaintiff  concerning  poaching,  the  plaintiff  confessed  he  had 

killed  a  great  number  of  hares ;  and  that  thereupon  he  said  to 
him.  You  are  a  murderer,  innuendo  a  murdeier  of  hares.  The  plea 
was  holden  to  be  good;  and  by  the  court  —  As  this  plea  dolh 
confess  and  justify  the  words,  it  would  be  unreasonable  to  con- 
fine the  defendant  to  the  general  issue. 

Tlie  publication  of  slanderous  words,  for  which  an  action 
would  in  the  general  lie,  may  in  certain  cases  be  justified,  al- 
though the  words  are  false. 
Cro.  Eliz.  The  publication  of  words  which  import  the  charge  of  a  crime, 

230.  248.  may,  notwithstanding  the  falsity  of  them,  be  justified,  if  they  have 

H  tt  Ti3         ^^^"  ^"^y  published  in  a  course  of  justice. 
iRoU.Abr.  43.    4  Co.  14  b.  15.  a. 

A  bar- 
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A  barrister  may  justify  the  speaking  of  slanderous  words  in  Cro.  Jac.  90>. 
pleading  his  client's  cause,  although  the  words  are  false;  it  being  iRolLAbr.  87. 
his  duty  to  speak  for  his  client ;  and  it  being  likewise  in  a  course  np^Jvitkd  the 
of  justice.  words  are  not 

irrelevant  to  the  matter  in  issue.    See  I  Barn.  &  A.  232.     4  Barn.  &  C.  473.|| 

A  witness  may  justify  the  speaking  of  slanderous  words,  in   Cro.  Eliz.  230. 
giving  his  evidence,  which  are  false,  this  being  in  a  course  of  Buckley  v. 

A  complaint  having  been  made  by  the  plaintiff  against  the  de-  j^g  j^gp^ 
fendant  in  the  Court  of  King's  Bench,  he  exhibited  an  affidavit,  Astley  v. 
wherein  he  charged  the  plaintiff  with  having  sworn  falsely  against  Young.  Trin. 
him.    An  action  being  thereupon  brought,  the  defendant  pleaded  ^  g '%' p 
in  his  justification,  that  the  words  suggested  to  be  libellous,  were   go?.  S.C.I 
contained  in  an  affidavit  made  in  his  defence,  against  the  com- 
plaint in  this  court,  and  in  answer  to  an  affidavit  made  by  the 
plaintiff.     The  question  upon  a  demurrer  to  this  plea  was,  whe- 
ther it  were  a  good  plea  ?  All  the  justices  were  clearly  of  opinion 
that  it  was ;  and  by  Lord  Mansfield  Ch.  J.  —  If  the  denying  in 
one  affidavit  of  what  is  sworn  in  another  should  be  deemed  a 
libel,  actions  for  libels  would  be  endless  ;  for  an  action  might  be 
brought  in  every  case  wherein  there  are  contradictory  affidavits. 
Witnesses  must  be  at  liberty  to  contradict  each  other ;  nor  is 
there  any  necessity  for  an  action  in  such  case  ;  for  if  slanderous 
words,  which  are  immaterial,  are  contained  in  an  affidavit,  the 
court  has  power  to  do  complete  justice  to  the  party  injured,  not 
only  by  ordering  a  satisfaction  to  be  made,  but  likewise  by  order- 
ing the  slanderous  words  to  be  expunged. 

If  a  preacher,  without  an  intent  to  slander,  recite  a  slanderous  Cro.  Jac.  91. 
story  in  his  sermon  which  is  false,  the  doing  of  this  may  be  Greenwood's 
justified.  ^,fe.    iRoll. 

**  Abr.  87. 

Heretofore  tlie  truth  of  the  charge  imported  by  the  words,  for  stra.  1200. 
the  publication  of  which  an  action  was  brought,  was  allowed  to   Underwood 
be  given  in  evidence,  in  mitigation  of  damages,  upon  the  plea  of  ^-  Parks- 
not  guilty:   but  at  a  meeting  of  all  the  judges  it  was  agreed,  not   ^Irj^'^^'th^^" 
to  allow  this  to  be  done  for  the  time  to  come;  because,  unless   cTsel^that  ^* 
the   truth  of  the  charge  imported  by  the  words  is  pleaded  in  where  the 
Justification,   the  plaintiff  cannot  come  prepared  to  shew   the   charge  is  of  a 
falsity  thereof.  particular  and 

.     J  .  specified  cri- 

minal act  not  capital,  the  defendant  may  cive  the  truth  of  it  in  evidence  ||in  niitigation.|) 
Smithies  v.  Ilarrison.per  Holt  C.J.  1  Ld.  Kaym.  727.  However,  where  the  words  charged 
impute  a  capiul  crime,  if  the  plaintiff  gives  evidence  of  other  cxpressiofis  to  the  same  purpose 
in  aggravation,  the  defendant  may,  in  mitigation,  give  evidence  that  fhesc  tatt  are  true,  for  he 
had  no  opportunity  to  plead  it.  Collison  v.  Loder,  Oxon,  1750,  per  Btnmcty  J.  Bull.  N.P.  10.] 
|And  this  it  %o  in  all  cases  of  slander,  not  merely  where  words  impute  a  capital  crime,  as  above 
Med.  Warnc  v.  Chadwell,  8  Stark.  Ca.  457.  That  the  truth  of  the  words  charged  cannot 
Demea  m  evidence  in  mitigation  of  damages,  has  been  settled  law  since  the  case  in  the  text; 
and  tee  WiUei  R.  20.  B.  N.  P.  9. ;  anCe,  vol.  5.  p.  204.  tit.  Libel,  (A).|| 
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(T)    In   what    Kinds   of  slanderous   Words   Spiritual 
Courts  have  Jurisdiction. 

A  LTHOUGH  an  action  upon  the  case,  for  the  publication  of 
words,  does  not  he,  unless  the  words  are  in  themselves 
actionable,  or  some  special  damage  has  been  received  from  them, 
die  party  of  whom  they  have  been  published  is  not  in  all  otlier 
cases  without  redress ;  for,  if  words  amount  to  a  spiritual  de- 
famation, a  suit  may  be  instituted  in  a  spiritual  court. 
Salk.  692.  >Jo  words  amount  to  a  spiritual  defamation ;  unless  they  im- 

Pareons  ^  ^^^^^  ^  chai'ge  of  an  offence  which  is  con  usable  in  a  spiritual 
2  Lev.  49.         court 

2  RoiL  Abr.  296.    Sid.  393.    Salk.  548.    Stra.  946. 

^  5Jfl^*  ^^'  It  follows,  that  if  no  suit  can  be  instituted  in  a  spiritual  court, 

11  MotL\^4o  ^^^  ^^^  offence  of  which  the  words  import  a  charge,  none  can 

208.  ^'^  instituted  for  the  words. 

4  Rep.  17.  -^  ^"^t  "^^y  he  instituted  in  a  spiritual  court  for  publishing 
Cro.  Jac.  787.  these  words  of  J".  5.,  He  is  an  heretic ;  heresy  being  punishable 

in  such  court. 

3  Lev.  17.  It  has  been  holden,  that  a  suit  may  be  instituted  in  a  spiritual 
Crunden  v.  court  for  publishing  these  words  of  a  clergyman,  He  2)rcachcth 
Walden.           7iofhi?ig  bid  lies  and  malice;    because  the  question,  whether  a 

clergyman  have  discharged  his  duty  properly,  is  lit  to  be  tried 
in  such  court. 
11  Mod.  140  I"  ^  subsequent  case,  wherein  a  suit  was  instituted  in  a  spi- 
208.  ciark  V.  ritual  court  for  publishing  these  words  of  a  clergyman.  He  is  an 
Prince.  Salk.  impudent  ignorant  blockhead ;  his  spiritual  advice  is  not  Jit  to  he 
692.  folUrmed ;  he  is  not^fit  to  administci'  the  saa-ameid,  it  was  said,  in 

shewing  cause  against  a  rule  to  shew  cause  why  a  writ  of  prohi- 
bition should  not  be  awarded,  that  these  words  reflected  upon 
him  in  his  profession,  and  the  authority  of  the  preceding  case 
was  relied  upon.  A  prohibition  was  awarded ;  and  by  Holt 
Ch.  J.  —  Although  these  words  do  reflect  upon  a  clergyman  in 
his  profession,  they  do  not  charge  him  with  any  thing  which  is 
punishable  in  a  spiritual  court. 
2  Roll.  Abr.  A  suit  may  be  instituted  in  a  spiritual  court  for  publishing 

296.  Lewis  V.  these  words  oft/.  S.,  He  is  a  pander  ;  for  a  pander  may  be  pun- 
Whitley.  ished  in  a  spiritual  court. 

Cro.  Car.  229.        Sq  jt  ^lay  for  publishing  these  words  of  a  woman,  She  is  a 

°  '"j^^^g.^  ha\sid ;  because  a  bawd  is  punishable  in  a  spiritual  court. 
1  Freem  300*       ^^^  ^^^  publishing  these  words  of  J.  N.,  He  is  an  adulterer  ; 

5  Lev.  18.         for  adultery  is  punishable  in  a  spiritual  court. 

S  Ik  rQ2  ^^^  ^^^  publishing  tiiese  words  of  J.S.,  He  is  a  xvhoi'cmaster ; 

Smith  V.  fornication  being  punishable  in  a  spiritual  court. 

Wood.  Cro.  Jac.  323.    3  Lev.  350. 

Cro.  Car.  111.  It  has  been  holden,  that  it  is  not  a  spiritual  defamation  to 
f'ff*?  ^  h^'     puhlish  these  words  of  a  woman.  She  is  a  'whore  ;  for  that,  unless 

4  Car.  Sid.  ^he  be  at  the  same  time  charged  with  some  act  of  incontinency, 
433.  the  words  are  to  be  considered  as  words  of  heat. 

Sid.  404.  But  in  the  case  of  Mellctt  v.  Herbert^  which  is  said  to  have 

been 
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been  determined  upon  considering  all  the  cases,  it  is  laid  down,   Mellett  v. 
that  a  suit  may  be  instituted  m  a  spiritual  court,  for  calling  a  Sf  p^*^*/^! 
woman  iv/iorc,  l  Ventr.  7.  ' 

A  few  years  after  it  was  again  holden,  and  upon  great  consi-   ^  ^^^  g^ 
deration,  after  two  arguments  at  the  bar,  that  the  publication  of  Betniffv.Pop- 
these  words  of  a  woman,  She  is  a  xdiore,  is  a  spiritual  defamation  ;  pie,  Trin. 
for  that  such  woids,  which  render  a  woman  liable  to  suffer  public  24  Car.  2. 
penance,  ought  not  to  be  considered  as  words  of  heat. 

The  doctrine  of  the  two  last  cases  having  been  frequently  Salk.  696. 

recognised,  it  is  now  settled,  tliat  a  suit  may  be  instituted  in  a  Graves  v. 

spiritual  court,  for  calUntj  a  woman  isihore.  Blanchett. 

*  ^  °  3  Lev.  193. 

A  suit  may  be  mstituted  m  a  spiritual  court  for  any  words  ^0^*1,  >ioo 

1  •  I  *  1  II-  r  ,       ^  11    <--arth.  498. 

wincli  are  taniamount  to  the  calling  ot  a  woman  whore,  as  well  PHssev.Sraith. 

as  for  calling  her  isJiore,  Stra.471. 645. 

555. 

If  these  words  are  published  of  a  married  man.  He  is  a  cuclcohl^  ^  Lev.  66. 

lie  cannot  maintain  a  suit  in  a  spiritual  court,  unless  his  wife  join  Toser  v.  Da- 

in  it ;  because  she  only  is  defamed  by  the  words.  vis. 

But,  if  these  words  have  been  published  of  a  married  man.  He  Salk.  692. 

is  a  xvi Italy  he  may  institute  a  suit  in  a  spiritual  court,  without  ^^'^^* 
his  wife  joining  in  it;  inasmuch  as  the  words  imply  his  having       **°  * 
consented,  or  at  least  his  having  been  privy,  to  the  adultery  of 
his  wife. 

A  wife  may  institute  a  suit  in  a  spiritual  court,  without  her  2  Roll.  Abr. 

husband  joining  in  it,  for  words  which  import  the  charge  of  her  ^^^  Motam 

Laving  l)een  guilty  of  adultery ;  because  she  is  liable  to  do  pen-  \q  Mod"^64 
ance  lor  this  offence. 

It  has  been  hohlen,  that  if  A,  say  to  J5.,  the  son  of  C,  You  are  3  Lev.  119. 

a  son  of  a  uho/c,  the  son  or  mother  may  either  of  them  institute  Vincent  v. 

a  suit  in  a  spiritual  court.  ^W* 

13nt  in  ant)lher  case  it  was  holden,  that  only  the  mother  can  11  Mod.  115. 

institute  a  suit  in  a  spiritual  court  for  words  published  of  her  son,  Hoskins  v. 

which   are   t:mtamount  to  calling  him  bastard;    because  such  ^^^* 
words  are  not  defamatory  to  the  son. 

(See  Burn's  Eccl.  Law,  tit.  Defamation,  (8th  ed).     1  Hagg. 
R.  463.  2  Hagg.  II.  1.  2  PhUl.  R.  106.  467. || 

(U)  In  what  Ccoses  a  Prohibition  lies  to  a  Suit  in  a 
Spiritual  Court  for  Words. 

T.   JfTirre  actionable  Words  are  coupled  with  Words  which  are  a 

spiritual  Defamation, 
II'   words,  for  which  an  action   would  lie,   are  coupled  with   4  Rep.  2c 
words,  which  are  a  spiritual  defamation,  and  a  suit  is  insti-  Palmer  v 
tuted  in  a  spiritual  court  tor  the  whole  words,  a  prohibition  lies.  'f'^oT^- 
It  would  be  vexatious  to  proceed  both  in  a  spiritual  and  in  a  ^omb^ig? 
temporal  court;    and  the  injured  person,  if  he  means  to  have  Cartli.  ai3. 
satis&ction  for  the  damage  sustained,  must  proceed  by  an  action 
in  a  temporal  court,  the  proceedings  in  a  spiritual  court  being 
only  -pro  udutc  aninut. 

If 


20. 
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SLANDER. 


12  Mod.  248. 
Whitfield  V. 
Powell. 


Sid.  404.  Mel- 
lett  V.Herbert. 
2  Roll.  Abr. 
295.  Ld. 
Raym.  809. 
Salk.  552. 
Gaiizard  v. 
Kigault. 

2  Roll.  Abr. 
295.  Butler 
▼.  Bartlett. 


4  Rep.  20, 
Palmer  v. 
Thorpe. 


If  a  suit  be  instituted  in  a  spiritual  court  for  publishing  these 
words  of  a  woman,  Sfie  is  a  pocky  whore,  a  proliibition  lies ;  for 
as  these  words  import  a  charge  of  her  having  the  great  poxy  as 
well  as  being  a  wiiore,  an  action  would  lie. 

A  prohibition  lies  to  a  suit  in  a  spiritual  court  for  publishing 
these  words  of  a  woman,  Sfie  is  a  whore  and  a  thief;  because  an 
action  would  lie  for  the  word  thief. 

So,  for  publishing  these  words  of  a  woman,  She  is  a  rvhore  atid 
keeps  a  bawdj/- house,  because  an  action  would  lie  for  the  latter 
words. 

Although  only  words  which  are  a  spiritual  defamation  are 
contained  in  the  libel  exhibited  in  a  spiritual  court,  if  it  be  sug- 
gested to  a  temporal  court,  having  power  to  award  a  prohibition, 
that  other  words  for  which  an  action  would  lie,  were  coupled 
with  those  contained  in  the  libel,  a  prohibition  lies. 

2.    Where  a   Temporal  Damage  has  been  received  from    Words 
which  are  a  spiritual  Defamation, 

If  it  be  suggested  to  a  temporal  court,  having  power  to  award 
a  prohibition,  that  a  temporal  damage  has  been  received  from 
words  which  are  a  spiritual  defamation,  a  prohibition  lies. 

A  servant  to  the  abbot  of  St.  Albans  had,  by  the  direction  of 
his  master,  prevailed  upon  a  married  woman  to  come  to  his 
master's  chamber.  As  soon  as  the  abbot  was  alone  with  her,  he 
began  to  find  fault  with  the  meanness  of  her  dress.  The  woman 
answered,  that  her  dress  was  as  good  as  her  husband  could  afford 
to  buy  for  her.  Upon  this  he  told  her,  well  knowing  what  wo- 
men set  their  hearts  upon,  that  if  she  would  submit  to  his  will, 
she  should  go  as  well  dressed  as  any  woman  in  the  parish.  As 
she  would  not  comply  with  the  proposal,  he,  after  assaulting  her 
and  making  an  attempt  to  lie  with  her  by  force,  which  did  not 
succeed,  locked  her  up  in  his  chamber,  hoping  at  another  time 
to  accomplish  his  design.  The  husband  being  informed  of  all 
which  had  passed,  spoke  publicly  of  the  abbot's  behaviour  to  his 
wife,  and  threatened  to  bring  an  action  for  the  false  imprison- 
ment. Hereupon  the  abbot,  intending  to  add  oppression  to 
injury,  instituted  a  suit  against  the  husband,  in  a  spiritual  court, 
for  saying  he  had  solicited  his  wife's  chastity.  The  whole  matter 
being  disclosed  to  a  temporal  court,  having  power  to  award  a 
prohibition,  a  prohibition  was  awarded;  the  court  being  of 
opinion,  that  as  the  spiritual  defamation  was  coupled  with  the 
assault  upon  and  imprisonment  of  the  wife,  for  which  an  action 
would  lie,  it  was  not  proper  that  the  suit  in  the  spiritual  court 
should  proceed. 
Sid. 2 14.  Boys  A  prohibition  lies  to  a  suit  in  a  spiritual  court,  for  publishing 
V.  Boys,  4  Rep.  these  words  of  a  woman,  who  has  a  right  to  enjoy  an  estate  she 
is  in  the  possession  of  so  long  as  she  lives  chaste.  She  is  a  whore; 
for,  as  she  may,  by  reason  thereof,  be  brought  into  danger  of 
losing  the  estate,  an  action  would  lie. 

If  a  suit  be  instituted  in  a  spiritual  court  for  publishing  these 

words 


17.  1  Lev 

134. 


I  Roll.  Abr.  36. 


(U)  Prohibitions  to  the  Spiritual  Court.  SI7 

words  of  a  woman,  who  lives  in  London^  She  is  a  whore,  a  pro-  Hassell  v. 
hibition  lies ;  because,  as,  by  a  custom  of  that  city,  a  whore  is  QQ^H^^^^'j^g 
liable  to  be  carted,  an  action  would  lie. 

It  was   formerly  holden  that  a  prohibition  did  not  lie  to  a  suit  Lutw.  1039. 
in  a  spiritual  court  for  publishing  words  of  a  woman  who  lives   ^.?,V^'°"  ^' 
in  London,  which  import  a  charge  of  incontinence ;  for  that  only  Car.^559  Sid 
the  word  whore  is  within  the  custom.  248. 

But  it  has  been  since  holden,  that  the  word  stnimpct  is  within  g^ra.  555, 
the  custom,  and  consequently  that  a  prohibition  lies  to  a  suit  in  a  Cooke  v. 
spiritual  court,  for  publishing  these  words  of  a  woman,  who  lives  Wingfield. 
in  London,  She  is  a  stnimpet.  ^     o  .  115. 

A  prohibition  lies  to  a  suit  in  a  spiritual  court  for  calling  the  Stra.  471. 
husband  of  a  woman,  who  lives  in  London,  aickold ;  for,  as  call-  Vicars  v. 
ing  him  cuckold  is  tantamount  to  calling  her  whore,  the  word  is  ^^o*"'"*    ^^' 
within  the  custom. 

If  a  suit  be  instituted  in  a  spiritual  court  for  publishing  these  4  Rep.  17. 
words  of  a  clergyman,  He  is  an  heretic,  if  by  reason  thereof  he 
lost  a  benefice,  to  which  he  was  about  to  be  presented,  a  prohi- 
bition lies,  because  an  action  would  lie ;  the  loss  of  the  benefice 
being  a  temporal  damage. 

A  prohibition  lies  to  a  suit  in  a  spiritual  court  for  publishing   1  Roll.  Abr. 
these  words  of  a  woman,  She  had  a  bastard  by  J".  S.,  if  by  reason  54.    Davis  v. 
thereof  she  lost  a  marriage  with  J.  N.,  because  an  action  would  Gfardiner. 
lie  for  the  loss  of  the  marriage.  Cro^^ac^  1 62, 

So,  to  a  suit  in  a  spiritual  court,  for  publishing  these  words  of  1  RqII.  Abr. 

«7.  5.,  He  is  a  whoremastei',  if  by  reason  thereof  he  lost  a  marriage  35.    Matthew 

with  A,  D, ;  for  the  loss  of  a  marriage  is  as  great  a  damage  to  a  ^-  Cross.  Cro. 

man  as  to  a  woman.  ]^^'  p^;  ^^^* 

Latch,  ll8w 

Cro.  Car.  269l 
If  a  suit  have  been  carried  on  in  a  spiritual  court  for  a  spiritual  4  Rep.  21. 
defamation,  and  the  defendant,  after  agreeing  to  commute  the 
penance  to  which  he  has  been  sentenced  by  paying  a  sum  of 
money  to  the  party  defamed,  refuse  to  pay  the  money,  a  prohi- 
bition does  not  lie  to  a  suit  in  that  court  for  compelling  him  to 
pay  it. 

3.   IVherc  the  Words,  which  are  a  spiritual  Defamation,  import  a 
Charge  of  an  Offence  not  connsable  in  a  Spiritual  Court, 

As  only  words,  which  import  the  charge  of  an  offence  which 
is  connsable  in  a  spiritual  court,  are  a  spiritual  defamation,  a 
prohibition  lies  to  a  suit  in  a  spiritual  court  for  words  which  da 
not  import  such  charge.  The  prohibition  is  in  this  case  foundecf 
upon  that  general  power,  which  the  king's  superior  temporal 
courts  have,  to  prohibit  all  other  courts,  spiritual  as  well  as  tem- 
|K)ral,  from  proceeding  in  a  cause  which  is  not  within  their 
jurisdiction. 

If  a  suit  be  instituted  in  a  spiritual  court  for  publishing  these  sLer.  49. 
words  of  a  clergyman,  He  is  afoot,  an  ass,  or  a  goose,  a  prohibi-  Newman  r. 
tion  lies  ;  the  words  being  words  of  heat.  Ringcrby. 

So,  if  a  suit  he  instituted,   for   publishing  these  words  t^f  a  Salk.  692. 
clergyman,  He  is  a  dunce  and  a  blockhead;  I  wondn'  the  bishop  Coxitcr  v.  ; 

wvtdd  ^  ^"•- 
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11  Mod.  140.     mndd  ordain  siich  a  fellow ;    lie  deserves  to  have  his  gown  pidled 

^^^'  oi'ci'  his  cars  ;   a  prohibition  lies :    for  a  clergyman  is  no  more 

punishable  in  such  court,  because  he  is  a  dti/irc  and  a  blockhead^ 

than  another  man.     It  being  said  in  this  case  that  a  clergyman 

may  be  deprived  of  his  benefice  for  want  of  learning,  lloUe  C.J. 

answered,  if  that  should  be  the  case  lie  must  bring  an  action  at 

law,  deprivation  of  a  benefice  being  a  temporal  damage. 

Stra.  946.  So,  if  a  suit  be  instituted  for  speaking  these  words  to  a  clergy- 

Musgrave  v.      man,  Yoii  are  an  old  rogue  and  a  rascal^  and  a  conlemptihle  fel- 

Bovey.  /^j,^  ^;^^  hated  and  despised  htj  every  hodi/,  a  prohibition  lies;  the 

words  not  being  a  spiritual  defamation. 
Salk.  548.  ^  prohibition  lies  to  a  suit  in  a  spiritual  court  for  publishing 

Hawkin'scase.  these  words  of  Jl  »S.,  He  is  a  knave ;  because  the  being  a  knave 
2  Roll.  Abr.      Joes  not  make  a  person  liable  to  any  ecclesiastical  censure. 

206.  Sid.  293.  „,  ^         rr     •  ,  ,  , 

11  Mod  112  Ihese  words,  He  is  as  great  a  rogue  as  ever  was  hanged,  afid 

Hoskiiis  V.        deserves  hanging  more  than  Doctor  Pirns,  were  holden  to  be  no 

Lee.  spiritual  defamation;  and  a  prohibition  was  granted  to  a  suit  in 

a  spiritual  court  for  publishing  them. 

2  Roll.  Abr.  A  prohibition  lies  to  a  suit  in  a  spiritual  court  for  calling  a 

296.  Haynes  man  dininkard ;  drunkenness  not  bein":  punishable  in  a  spiritual 
V.  Poynter.        ^^^^^ 

2RoIl.Abr.296.  I^  a  suit  be  instituted  in  a  spiritual  court,  for  calling  a  woman 
Blackshaw  v.  quean,  a  prohibition  lies ;  inasmuch  as  the  meaning  oi  the  word 
Stevens.  quean  is  not  well  ascertained,  and  it  is  moreover  a  word  of  heat. 
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*51MUGGLING  consists  in  the  bringing  on  shore,  or  in  the 
carrying  from  the  shore,  of  goods,  wares,  or  merchandize, 
for  which  the  duty  has  not  been  })aid,  or  of  goods  of  which  the 
ir  Qportation  or  exportation  is  prohibited. 

This  offence  is  productive  of  various  mischiefs  to  society.  The 
public  revenue  is  thereby  lessened;  the  fair  trader  is  injured, 
an  d  the  nation  impoverished :  rival,  and  perhaps  hostile,  states 
are  thereby  enriched;  and  the  persons  guilty  thereof,  being 
ha  rdened  by  a  course  of  disobedience  to,  and  defiance  of,  law, 
bei  :ome  at  last  so  abandoned  and  daring  as  not  to  hesitate  at 
bei  ng  guilty  of  the  greatest  offences. 

.  [t  must  be  the  wish,  and  ought  to  be  the  endeavour  of  every 
lov  er  of  his  country,  that  many  of  the  present  high  duties  should 
be  lowered.  This  would  be  very  advantageous  to  trade ;  and  it 
woi  lid,  by  removing  in  part  the  temptation,  put  some  stop  to  the 
per  nicious  practice  of  smuggling,  which  all  the  severe  laws  made 
aga  uist  it  have  not  been  found  to  do.     In  the  mean  time,  it  is 

not 
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not  only  their  duty,  but  it  highly  concerns  all  persons  of  pro- 
perty, and  every  friend  to  peace  and  order,  to  co-operate  in  dis- 
countenancing this  offence,  and  in  carrying  the  laws  made  against 
it  into  execution. 

Under  this  title,  it  will  be  proper  to  give  some  account, 

(A)  Of  Customs  in  the  general. 

(B)  Of  the  Origin  of  Customs. 

(C)  Of  the  ancient  State  of  certain  Customs. 

1.  Of  the  lyiUies  upon  Wool,  Wool/ellSy  and  Leather. 

2.  Of  the  Duty  of  Tonnage. 

3.  Of  the  Duty  of  Poundage, 

(D)  Of  the  present  State  of  the  Customs. 

1.  Of  the  Ddif  of  Tonnage, 

2.  Of  the  Duty  of  Poundage, 

3.  Of  the  Duties  to  which  Aliens  are  liable. 

(E)  Of  prohibited  Goods. 

(F)  Of  the    pecuniary  Penalties  and   Foifeitures  in- 

curred  by  Persons  guilty  of  Smuggling,  or  of 
such  Practices  as  have  a  direct  Tendency  thereto. 

1 .  In  SJiips  at  Sea  or  hovering  upon  the  Coast. 

2.  In  the  Shipping  or  Uushipjnng  of  Goods  at  any  Port,  Mem- 

ber, or  IVharf,  not  lanftdly  apjmfitedfor  such  Purposes, 

3.  In  Ships  in  Port  inward  bound, 

4.  In  Ships  in  Port  otitward  bound. 

5.  In  coasting  Vessels, 

6.  In  the  Case  of  Certificate  and  prohibited  Goods, 

7.  In  divers  other  Cases. 

(G)  Of  the  coi7)oral  Punishments  to   which   Persons 

who  have  been  guilty  of  Smuggling,  or  of  such 
Practices  as  Iiave  a  direct  Tendency  thereto,  are 
liable. 

1.  Imprisonment. 

2.  'Whipping. 

3.  Transportation. 

4.  Death. 


(A)  Of  Cubtoms  in  the  general. 

^S  a  part,  and  the  most  considerable  part  of  the  offence  of 
smu^ghng  consists  in  the  bringing  on  shore,  or  in  the  C4ir- 
rying  from  the  shore,  of  goods,  wares,   or  merchandize,  with- 
out paying  Uie  customs  or  duties,  which  ought  to  be  paid  upon 

the 
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the  importation  or  exportation  of  such  goods,  wares,  or  merchan- 
dize, it  cannot  be  improper  to  give  some  account  of  the  customs 
in  general. 

Under  the  word  aistomsy  is  comprise(?  every  duty,  which  is  to 
be  paid  upon  the  importation  or  exportation  of  goods,  wares,  or 
merchandize. 

Duties  upon  tlie  im|>ortation  or  exportation  of  goods,  wares, 
or  merchandize,  were  |KThaps  at  first  imposed,   for  enabling  the 
crown  to  make  and  maintain  commodious  ports  and   harbours, 
and  to  keep  up  a  fleet  for  the  protection  of  the  ships  of  mercliants 
against  enemies  and  pirates.     As  these  services  were  of  a  perma- 
nent nature,  it  was  reasonable  that  the  duties  appropriated  for 
defraying  tlie  expense  thereof  should   be  so   likewise;  and   it 
appears  from  the  practice  of  early  times,  that  this  was  the  case. 
[9)  Rot  Pat         The  first  (a)  grant  of  a  custom  now  extant  was  made  to  the 
in.  3E.  1.         j^jpg  j^pj  j^jg  lieirs;  and  hi  the  [b)  great  charter,  which  was  ante- 
Rot  Fin!  cedent  to  this  grant,   mention    is  made  of  ancient  customs  as 
3  E.  i.m.  24.     being  due  and  having  been  constantly  paid.     It  may  likewise  be 
s  Inst  59.         fairly  inferred  from  the  fact  of  their  having  been  paid  for  a  num- 
Jj)™"8*            ber  of  years  without  any  new  demand  of  the  crown  or  grant 
5ik.  3.  st5.    ^''*^'"  ^^^^  i>eople,  that  the  imposition  of  ancient  duties  was  for  a 
I  6,                 continuance.     From  the  length  of  time  some  ancient  duties  had 
[(c)Thccus-     been  paid,   in  which  they  differed  from  such  aids  as  were  only 
tomsaredeno-       -^i  tJurincr  the  continuance  of  a  particular  emerijencv,  thev  did 
ininated  in  the  '      ,  i*^   •     .1  v        *  .  ^     *^  /  \ 
barbarous  La-  Perhaps  obtam  the  name  ot  customary  payments,  or  customs  {c) : 

tin  of  our  an-    by  which  name  all  duties  afterwards  imposed  upon  goods  im- 
dent  records,    jxirted  or  exported  have  been  called. 
custuma  ;  not 

consuctudines,  which  is  the  lanjjuagc  of  our  law,  whenever  it  means  merely  usages.  This  ap- 
|)ellation  seems  to  be  derived  from  the  French  word  coiistume,  or  coutunie,  which  signifies  toll 
or  tribute,  and  owe*  its  own  etymology  to  the  word  coi/j/,  which  signifies  price,  charge,  or,  as 
we  have  adopted  it  in  English,  cost.  1  Bl.  Comm.  524.]  l|But  the  customs  were  called 
and  coMMueludmet  indiscriminately.  Magna  Charla  provides  that  merchants  shall  have 


i 


aafe  cooduct  o^  OMiiquas  et  rectos  contuetudines ;  and  Lord  Cofce  expressly  gives  the  word  this 
~   In»t  ••  .    •    .  ■•  .  ...... 


■..^^..—B,  S  lost  58.,  which  it  bears  in  many  old  letters  patent  and  records ;  vide  Madd. 
Bidieqaer,  chap.  ]8.| 


(B)  Of  the  Origin  of  Customs. 


I 


"T  has  been  a  much  altercated  question,  whether  the  right  of 
imposing  customs  was  heretofore  in  the  crown  alone,  or  whe- 
ther it  was  always  in  parliament. 
Py*t  <^.  b.  The  maintainers  of  the  former  opinion  distinguish  between 

^65.  .  Dav.  9.  gyjjgjdJeg  und  customs.  They  admit,  that  the  former  were  always 
|J3oHen.  8.||  assessed  in  parliament:  but  it  is  insisted  that  the  king  alone  had 
heretofore  a  right  to  impose  customs,  in  consideration  of  the 
licence  given  by  him,  to  export  or  import  the  commodities  upon 
which  they  are  imposed ;  of  the  interest  he  has  in  the  sea,  as 
being  guardian  thereof,  and  maintainer  of  its  ports  and  harbours ; 
and  ot  the  protection  given  by  his  ships  to  the  ships  of  mer- 
chants against  enemies  and  pirates. 

The  following  authorities  have  been  hkewise  relied  upon,  in 
support  of  this  opinion. 

A  patent 


(B)  Of  the  Origin  of  Customs,  S^l 

A  patent  for  life  having  been  granted  by  Edw.  VI.  to  a  mer-  Dyer,  92.  a. 
chant  alien,  for  the  importing  and  exporting  of  goods  to  a  cer-  Mich.  1  Mar. 
tain  value,  paying  to  the  king  his  heirs  and  successors  so  much  as 
an  English  merchant  ought  to  pay,  it  was  the  opinion  of  all  the 
justices  in  the  Exchequer  Chamber  that  the  patent  continued  to 
be  valid  after  the  king's  death  for  the  old  customs  wherein  lie 
had  an  inheritance  by  his  prerogative ;  and  that  it  was  only  void 
as  to  the  subsidy  upon  goods,  which  by  a  statute  of  tonnage  and 
poundage  had  been  granted  to  him  for  life  only. 

A  judgment  was  given  in  the  court  of  Exchequer,   in  an  in-  2  Inst.  62. 
formation  against  Ger?na7i  Ciol,  for  a  duty  of  forty  shillings  per  Pasch.  1  Eliz. 
ton,  imposed  by  Queen  Man/  upon  all  wines  of  the  growth  of 
France  brought  into  this  realm. 

II  Lord  Coke  observes  on  this  case  tluit  a  proclamation  pro-  2  Inst.  63. 
hibiting  importation  of  wines  on  pain  of  forfeiture  was  against 
law ;  lor  it  appeared  not  that  any  war  was  between  the 
realms,  and  that  the  proclamation  was  made  on  purpose  to  set  an 
imposition,  so  that  the  proclamation  was  the  ground  of  the 
information. 

And  in  the  next  page  but  one  preceding  of  the  second  Insti-  2  Inst.  61, 
tute  is  stated  a  case  of  an  information  by  the  Attorney-General 
in  the  Exchequer,  (which  appears  to  have  been  decided  in  the 
term  following  the  above  decision,)  against  some  merchant- 
strangers  for  landing  Malmsey  wines  at  another  port  than  South- 
ampton contrary  to  letters-patent  of  Philip  and  Mary^  granting 
that  all  such  wines  should  be  landed  at  that  port  and  not  else- 
where, under  penalty  of  treble  custom  to  the  king  and  queen  ; 
and  after  argument  in  the  Exchequer,  it  was  resolved  by  all  the 
judges ; — 1st.  That  the  grant  in  restraint  of  landing  the  wines  was 
a  restraint  of  the  liberty  of  the  subject  against  law ;  —  2d.  That 
the  assessment  of  treble  custom  was  void.|| 

The  executors  of  Smith  a  customer  were  charged  in  an  inform-  2  Inst.65. 
ation  for  money  received   by   their  testator,  on   account  of  an  Mich.  58, 
imposition  of  three  shillings  and  four  pence,  set  by  Queen  Eliza-  jl^\  13^!  1     j 
beth^  under   her   privy  signet,  upon  every  hundred  weight  of  Coke  says 
alum  made   in  the  pope's  dominions ;  and  judgment  was  given  "  The  i-eoson 
against  them,  (a)  "  of  this 

"judgment 
•*  W8»  that  Smith  received  the  money  as  due  to  the  queen,  and  the  issue  joined  was  quod 
**  pnedicti  exccutore*  non  tenebanturad  computunif&c.  and  the  validity  of  tlie  imposition  was 
**  never  questioned."  2  Inst  63.|| 

In  an  information  against  Joh?i  Bates,  for  a  duty  imposed  by  2  Inst.  62. 
the  crown  upon  currants  imix)rted,  judffment  was  triven  for  the  J!*!^*!:  ."*  .•'"^* 
kinii.Cb)  i  »J     6  8  P)  This  18  the 

•^  ^  '  great  cnse 

of  •*  impcHiiionb"  reported  in  Stn.  Tri.  xi.  29.,  vol.  ii.  .-7 1 .  (Rvo.  ed.)  Lord  Coke  remarks  on  it  that 
the  common  opinion  was  that  the  judgment  wo«  against  law  and  divers  express  acts  of 
pfttitainent,  2  hut.  63.  In  a  note  of  this  case  in  Dyer,  165,  the  decision  is  supported  by  some 
cunout  reasons  ^htch  hardly  add  to  its  weight;  viz.  that  the  law  in  sucli  cases  is  not  to 
be  looked  for  in  booLs  of  law,  "  mais  hors  des  prcsideus  del  Exchequer ;"  and  that  as  the  duty 
•n  wines  had  been  inereMed  by  Ilcn.  B.  and  Mary,  the  duty  on  currants  must  be  lawful  for 
**  wvne  est  plus  oeoeMwy  que  currants ;"  an<l  "  autcr  reason  est"  that  such  dut)j  "  nest  bur- 
**  iMen  ml  commonweale  mcs  al  delicate  viouthct  /"     Vide,  however  abler  arguments  in  favour  of 

Vol.  VII.  Y  iba 
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the  imposition  in  Sir  F.  Bacon*i  speech  upon  it  in  the  House  of  Commons;  and  also  IlakeivUTi 
and  Yelverton*s  arguments  against  it,  xi.  Sta.  'IVi.  'J«j.;  el  vide  Lane's  Rep.  22.  Sir  John  DavU 
on  Impositions,  131.  The  discussion  of  this  judgment  in  parliament  was  followed  by  a  petition 
of  grievances  from  the  Commons  complaining  of  this  imposition,  ecclesiastical  connnissions, 
proclamations,  and  other  encroachments  of  the  Crown.  It  was  presented  by  Sir  Francis 
Bacotiy  7  July  1610.  Vide  the  petition,  and  his  elegant  and  fulsome  speech  on  presenting  it,  Sta. 
Tri.  xi.  65.  vol.  ii.  531.  (8vo.  ed.)  2  Bacon's  works,  212.  (4to.  ed.)ll 

i6Car.i.c.i4.       Writs  were  issued  commanding  certain  ports,  towns,  cities  and 

c^'^       '^       counties,  respectively,  to  provide  a  certain  number  of  ships  for 

his  Majesty's  service,  and  suits  were  commenced  against  divers 

persons  who  refused  to  pay  the  sums  assessed  upon  them  by  way 

of  contribution   to   this    service.     A  scire  facias   being    issued 

against  Joh?i  Hampden^   Esq.  to  shew  cause  why  he  should  not 

be  charged  with  certain  sums  assessed  upon  him,  he  demurred 

to  the  proceeding  upon  it.     After  divers  solemn  arguments  in  the 

Exche(juer   Chamber,   it   was    agreed    by    the    majority  of  the 

judges  that  he  ought  to  pay  the  sum  assessed  upon  him;  and 

there  was  judgment  against  him. 

II  Fm/<' a  full  Xhe  principal  reasons  assigned  for  this  judgment  were;  that, 

!.tco'^o«,i  \\^l     ^^'^^^"  t'^6  whole  kingdom  is  in  dannjer  the  king  may  by  writs 
case,  and  tne  ,  o  i     n    i    ^     •  .  r<  i  •    i  •       i 

arguments  of     """er  the  great  seal  command  all  the  subjects  ot  his  kingdom  to 

the  counsel  provide  and  fit  out  at  their  own  expence  such  a  number  of  ships, 

and  iudges,  ^ith  men,  victuals,  and  provisions,  and  for  such  time  as  he  shall 

quent  prcK  ^^'  ^^""'^  necessary  for  the  safety  of  the  kingdom  ;  that  the  king  may 

ceedings  in  ^y  ^^w,  in  case  of  refusal,  compel  the  doing  thereof;  and  that  the 

parliament,  king  is  the  sole  judge  of  the  danger  and  of  what  is  proper  to  be 

3  Sta.  Tri.  done  to  repel  it. 


826.  (8V0  ed.)|| 


It  is  very  proper  that  merchants  should  pay  customs, — but  it 
by  no  means  follows  that  they  should  be  imposed  at  the  discre- 
tion or  arbitrary  will  of  the  reigning  prince  ;  for,  whatever  seem- 
ing difference  there  may  be,  there  is  no  real  difference  between 
discretion  and  arbitrary  will. 

The  king  may  with  as  much  propriety  be  called  guardian  of 
the  land  as  of  the  sea  ;  and  if  so,  there  is  as  much  reason  for  his 
having  a  right  to  impose  taxes  at  his  pleasure  for  the  defence  of 
the  one  as  of  the  other.  A  right  to  do  this  would,  besides  mak- 
ing a  parliament  in  a  great  measure  useless,  make  all  private 
property  insecure ;  for  it  would,  in  case  there  were  such  right, 
depend  entirely  upon  the  will  of  one  man,  how  much  of  this 
every  other  man  should  be  suffered  to  enjoy. 

If  the  circumstimces  of  the  times,  when  the  three  former  of 
these  judgments  were  given,  are  considered,  they  will  be  found 
to  have  very  little  weight ;  and  it  is  notorious  that  no  one  thing 
contributed  so  much  to  the  troubles  which  soon  after  arose,  and 
at  length  ended  in  the  death  of  the  unfortunate  prince  then  on 
the  throne,  as  the  decision  in  favour  of  ship-money  did. 

Instead,  however,  of  merely  defending  the  contrary  opinion, 
and  being  contented  with  repelhng  the  force  of  these  authorities, 
it  is  better,  in  so  constitutional  a  point,  to  act  offensively,  and 
endeavour  to  shew,  by  authorities  of  much  greater  weight,  as 
well  as  more  ancient,  that,  by  the  English  constitution,  the  right 
of  imposing  customs  was  originally  in  parliament. 

Before 


(B)  Of  the  Origin  of  Customs,  tJ^ 

Bafore  I  attempt  to  do  this,  I  shall  take  notice  of  a  mistake  as 
to  this  point  of  Lord  Chief  Justice  Coke%  by  which  a  very  great 
man  seems  to  have  been  misled. 

After  mentioning  divers  cases  in  which  it  had  been  holden,  Vaugh,  i6i. 
that  certain  customs  were  due  at  the  common  law,  and  not  ori- 
ginally im|X)sed  in  parliament,  Vaughan  C.  J.  adds,  "  This  was 
**  in  those  several  reigns  the  opinion  of  all  the  judges  of  the 
*'  times,  whence  we  may  learn  how  fallible  even  the  opinion  of 
*'  all  the  judges  is,  when  the  matter  to  be  resolved  must  be  cleared 
"  by  searchers  not  common,  and  depends  not  upon  things  vul- 
**  garly  known  by  readers  of  the  year  books ;  for  since  these 
*'  opinions  it  is  known,  that  the  customs,  called  the  antique 
**  custtwi^,  were  granted  to  King  Edward  the  First  in  the  third 
"  year  of  his  reign  as  a  new  thing,  and  were  not  due  to  the  crown 
*'  at  common  law." 

He  goes  on  to  cite  a  patent  dated  in  the  third  year  of  Edward 
the  First,  which  runs  thus  :  Cufn  prevlati,  ct  magnates^  et  tola  com- 
munitas  TJiacatoi-um  rcgni  nostri,  7iobis  coiicesscrint  qtcaiidam  ?iovam 
consttetudi7icm  de  lanis,  pcllibus,  et  coriis,  tarn  in  Anglia  quain  in 
Hibernia  et  Wallia,  regnum  nostnim  exeuntibus,  i?i  pcrpeUium  nobis 
et  h^eredibiis  nostris  capiendam,  sicut  in  forma  inde  provisa  et  com- 
muniter  conccssa  plenius  continetur. 

From  the  date  of  this  patent  he  observes,  that  the  grant  therein 
alluded  to  must  have  been  by  the  statute  of  first  Westminster,  be- 
cause no  other  statute  had  been  made  in  the  reign  of  this  prince, 
before  the  date  of  the  patent.  In  order  to  account  for  the  grant's 
not  being  now  a  part  of  that  statute,  he  supposes,  that  it  was  an- 
nexed to  the  roll  of  that  statute  by  way  of  rider,  and  was  after- 
wards casually  lost  from  the  roll.  Having  thus  ascertained  the 
time  of  the  grant,  he  concludes  that  the  customs  upon  wool, 
wool-fells  and  leatlier,  called  from  their  great  anticjuity  antiqucc 
custunicc,  were  not  due  at  the  common  law,  but  were  granted  by 
the  statute  of  first  Westminster, 

hy  comparing  what  is  said  by  Vaxtglian  with  2  Inst.  59.  it  will  ll(«)''^^  ^'^' 
evidently  appear,  tliat  the  opinion  of  Vaughan  was  too  hastily  jexnvonld 
formed  from  Cokc\  comment  upon  the  grant.     It  is  scarce  pos-  have  done 
«ible  to  be  odierwise ;  for  a  man  of  Vaiighan^s  sound  judgment  well  to  use  a 
and  acute  discernment  must,  upon  the  least  looking  into  the  mat-  ''"'c.  ^^^^ 
ter,  have  seen  that  the  customs  upon  wool,  wool-fells,  and  leather,  ^^^y^  J^^^' 
existed  long  before,  {a)  ^^uscd  Lord 

Coke  jind 
Lord  C.  J.  Vaughan  of  mistake  in  laying  it  down  that  the  customs  called  antiqua  cut- 
Uma  oo  wools,  wool-fells,  and  leather,  originated  by  act  of  parliament  in  .'  Kdw.  1.  And  had 
be  bees  eoaleilCed  to  let  the  right  of  the  commons  to  grant  customs,  as  well  as  other  duties 
rert  on  the  ground  on  which  Lord  Coke  and  Lord  ('.J.  Vouf^han  had  with  reason  placed  it,  the 
reader  mi^t  have  been  iparcd  the  five  following  pages  of  inconclusive  discussion  |upon  u 
tcdiou*  Mibjeet.  Since  tbe  compilation  oi  the  text  Lord  //r;/r's  ctirious  and  excellent  treatise 
concerning  the  customs  has  appeared  in  print ;  and  his  lordship  there  gives  nt  length  the  very 
act  of  Edw.  I.,  granting  the  nova  (afterwards  aniupta)  custunia,  referred  to  in  the  letters  patent 
of  that  kbig, quoted  bv  Lord  Coke,  2  Inst.  59. ;  and  Lord  C.  J.  Vatigkan.  Vaugh.  R.  162.;  and 
which Cfaote  judfret  rightly  coniccturcd  was  matle  at  the  piu-liament  of  3  Edw.  I.  West.  I.  The 
record  from  which  it  was  taken,  (which  was  collated  by  the  industry  of  Mr.  Hargrove,)  is 
among  the  <»rigiiialin  of  r,  Edw.  1.  in  the  exchequer,  and  commences  "a  la  novclc  custumc  ke 
**  esi  graunte  par  tous  Ic  graunz  del  rcalme,  par  la  pricre  dcs  coniunes,des  marchRunts  dc  tout 

\'  2  "  Englctere 
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"  Engletere  est  purveu  "  &c.  &c.  The  rate  of  custom  h  fixed  on  nil  wools,  wool- fells,  and 
leather,  and  for  tlie  first  time  comptrollers  and  collectors  are  to  be  appointed,  and  the  cocket 
or  clearance  under  two  seals  of  office,  one  to  be  kept  by  two  persons  chosen  de  plus  Icaux  et 
p/us  piutaunz  of  everj'  county,  and  another  by  a  person  appointed  by  the  king  (before  this  the 
duties  had  been  collected  by  the  king's  bailifls  and  port-reeve.  This  custom  was  called  the 
nova  ciatuma  till  the  22  Edw.  I^  when  the  king,  without  parliament,  set  a  new  imposition  of  40*. 
a  sack,  and  then  for  the  first  time  the  rnyva  ctutuma  went  by  the  name  of  antiqna  custuma, 
which  appears  to  have  misled  the  compiler  of  the  text.  Lord  Bacon^  also,  is  con)pelled  to  ad- 
mit that  the  notion  of  the  duties  originating,  before  this  statute,  at  common  law,  was  unfounded, 
although  he  was  advocate  for  the  crown's  claim  to  impose  duties  at  ports  bv  prerogative  in  the 
**  great  case  of  im|)ositions.**  Stat.  Tri.  xi.  33.  V.  2.  371.  (8vo.  ed.);  and  Mr.  Jardine's  useful 
Index,  p.  192.  Lord  Hale,  however,  does  not  deny  that  customs  on  wool  were  payable  before 
this  statute.  Indeed,  the  51  II. .3.  de  Scaccario^  expressly  provides  for  their  collection;  but 
they  vanislied  after  t!ic  stat.  of  Edw.  I.,  and  he  establishes  that  the  definite  custom  on  wools 
wool-fells,  and  leather,  which  was  the  great  foundation  of  the  custom  revenue,  originated  with 
that  statute.  The  nialtolt  imposed  by  the  king  alone  of  405.  in  22  Edw.  1.  was  soon  abrogated 
by  parliament,  and  it  seems  no  custom  was  afterwards  permanently  acquiesced  in,  unless  by 
parliamentary  authority,  llde  Lord  Hale  concerning  the  customs,  Harg.  Tracts  146,  147. 
The  case  of  unposilions,  Sta.  Tri.  xi.  29.  et  teq.^  V.  2.  371.  (8vo.  ed.)  and  especially  Hakcmir& 
elaborate  argument  in  the  House  of  Commons  on  this  case.|| 

Magn.  Ch.  It  appears  plainly  from  the  great  charter,  that  some  customs 

c.  30.  were  due  at  the  time  this  was  made,  and  such  as  are  therein  called 

old  customs. 
51  H.3.  St.  5.         By  the  statute  de  Scaccario  the  manner  of  accounthig  by  the 
$  6-  collectors  of  the  customs  upon  wool  is  ascertained. 

The  words,  quandam  novain  consuetudhiem,  de  la?us,  pellibus  et 

coriis,  contained  in  the  grant  to  Edward  the  First,  imply  strongly, 

that  there  was   before   a   custom   upon  wool,   wool-fells,  and 

leather. 
|l(a)  Magna  This  false  ground  (a)  being  removed,  the  next  endeavour  shall 

Charta,  c.  30.    be,  to  shew  the  true  ground,  upon  which  the  position  contended 
undoubtedly      for  is  built;  namely,  that  the  origin  of  customs  was  with  the 
alludes  to  od    ^^^^^^^  ^^  parliament, 
customs,  but  * 

in  no  way  to  customs  on  wool.  The  stat.  de  scaccario  51  Hen.  3.  appoints  the  mode  of  collecting 
customs  on  wool  ('*  laines") ;  but  it  nowhere  mentions  wool-fells  or  leather,  pcauU  and  quyrcy 
which  it  doubtless  would  have  done  had  the  customs  on  those  articles  been  an  ancient  custom  then 
existing,  so  that  at  least  the  custom  on  these  two  articles  appears  to  have  been  of  entirely  new 
creation  by  the  3  Edw.  1.;  and  as  for  the  inference  drawn  in  the  text  from  the  words  quandam 
novain  consuetudinem  de  lanit  pellibiis  ct  coriis^  they  appear  quite  as  much  (and  I  think  rather 
more)  to  import  a  new  and  original  duty  on  those  articles,  as  a  fresh  duty  in  place  of  one  already 
existing  on  them.  The  ^^faUe  ground  **  which  the  compiler  of  the  text  is  so  anxious  to  remove, 
appears  therefore  to  be  one  of  the  strongest  grounds  on  which  the  necessity  of  parliamentary 
consent  to  customs  as  well  as  subsidies  can  be  placed.  In  the  three  cases  in  Dyer,  43. 92.  165. 
the  judges  fell  into  the  mistake  of  supposing  that  the  antiqna  custuma  on  wool,  wool-fells,  and 
leather,  originated  at  common  law  ;  and  in  Dyer  42.  it  is  even  said  that  the  14  Edw.  3.  is  the 
first  statute  which  speaks  of  customs.  Lord  Coke^  2  Inst.  59.,  and  after  him  Lord  Vaughany 
Vaugh.  II.  162.,  pointed  out  this  error  bv  referring  to  the  letters  patent  of  3  Edw.  1.  reciting 
the  grant  of  this  duty  to  the  king  by  parliament.  Lord  Bacon  was  constrained  to  admit  the 
error,  though  favourable  to  his  argument  in  the  case  of  impositions;  and  Lord  Hale  has  sub- 
sequently placed  the  matter  beyond  doubt  by  giving  the  substance  of  the  statute  itself,  granting 
the  duty  from  tlie  originaliain  the  exchequer. 

In  order  to  discover  the  origin  of  customs,  which  are  taxes  of 
a  particular  kind,  it  will  be  proper  to  consider  the  origin  of  taxes 
in  the  general. 
2  Inst.  5ZZ*  ^^  ^^^'  ^^^y  ^'^"cient  record  de  modo  tenendi  parliamentum  tem- 

pore Regis  Edw.  Jilii  Ethelredi,  are  these  words,  debent  auxilia 
peti  in  ple7?o  j^drlinmento. 

As 
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As  the  Sajcou  laws  were  by  this  prince,  surnamed  the  Confessor, 
collected  into  a  body,  it  is  very  probable  that  the  method,  prac- 
tised in  his  time,  of  granting  aids  in  full  parliament,  was  agree- 
able to  those  laws. 

In  the  laws  of  the  Confessor,  which  were  afterwards  confirmed  Wilk.  Leg. 
by  JVilUam  the  Conqueror,  are  these  words,  Debet  etiam  rex  Anglo-Sax. 
omnia  rite  facer c  in  regno,  ct  j^cr judicium  pjocerum  regni,  |^^  ^^^S- 

If  all  things  ought  to  be  done  by  the  king  rightly  in  the  king- 
dom, and  with  the  advice  of  the  great  men  of  the  realm,  surely  a 
thing  of  so  nmch  consequence  as  that  of  imposing  taxes  ought  to 
be  so  done. 

The  fifty-second  law  of  the  Conqueror,  by  which  the  feudal  Wilk.  Leg. 
law  seems  to  have  been  introduced  into  England,  the  terms  thereof  Anglo-Sax. 
being  quite  feudal,  runs  thus:  Statuimus  ut  omnes  liberi  homines  cfuji  Conq  S*? 
fcedere  et  sacramento  ajfirment,  quod  infra  ct  extra  universum  regnum 
Angliae,  quod  olim  vocabatur  regnum  Britannia?,WiHielmo?£'^/«/o 
domi no  f  deles  esse  volunt,  terras  et  honor es  illius  Jidelitatc  ubiquc 
setixirc  aim  eo,  et  contra  inimicos  et  alienigenas  defendere. 

The  fifty-fifth  law  of  the  Conqueror  runs  thus  :  Volumus  etiam  Wilk.  Leg. 
acfrmiter  prcecipimus  et  conccdimtis,  ut  omnes  liberi  homines  totius  Anglo-Sax. 
nionarchico  regni  nostri  p'ccdicti  habeant  et  teneant  teiras  suas  et  q^^Qu^ss 
possessiones  suas  bene  et  in  pace  liber  as  ab  omni  exactione  i?ijusta, 
et  ab  07nni  Tallagio,  ita  quod  nihil  ab  eis  exigatur  vel  capiatur, 
nisi   sefi.it  ium   suum  libetnim  quod  de  jure  nobis  facei'e  debent  et 
facere  tjenentur,  et  prout  statutum  est  eis,  et  illis  a  nobis  datum  et 
concessum  jure  hccreditario  in  pefpetuum  per  commune  concilium 
totius  regni  nostri  piadicti. 

As  the  words  7;cr  conuminc  concilium  totius  regni  are  not  contained 
in  the  fifty-second  law,  it  has  been  doubted,  whether  that  law  were 
made  with  the  consent  of  the  commune  concilium  totius  7'egni,  It 
is  highly  probable  that  it  was,  inasmuch  as  it  appears,  from  the 
fifty-fiftli  law,  that  a  law,  introductive  of  the  feudal  law,  had  been 
made  during  the  reign  of  the  Conqueror  with  such  consent ;  and 
there  is  no  law  extiint,  antecedent  to  the  fifty-fifth,  except  the 
fifty-second,  by  which  the  feudal  can  be  supposed  to  have  been 
introduced.  It  is  not  material,  whether  the  feudal  law  were  in- 
troduced by  the  fifty-second  law,  or  by  some  other  law,  made 
during  the  Conqueror's  reign  ;  for,  if  it  were  introduced  by  any 
law,  to  which  the  commune  concilium  totius  regni  did  consent,  that 
is  sufficient  to  shew  all  that  the  present  question  requires  to  be 
shewn,  nanjely,  that  it  was  not  introduced  without  such  consent. 

If  this  be  so,  that  the  feudal  law  was  not  introduced  without  the 
consent  of  the  commune  concilium  totius  legni,  it  may  be  fairly  in- 
ferred, that  there  was  no  right  in  the  king  alone  of  introducing  it 
without  sucii  consent;  for,  if  there  had  been  such  right,  it  would 
in  all  probability  have  been  asserted  by  a  prince,  whose  best  title 
to  the  crown,  whatever  other  title  he  might  think  proper  to  set  up, 
appears  to  have  been  founded  in  con(|uest. 

By  the  fifly-fifth  law  of  the  Conqueror  it  is  declared,  that  all 
the  freemen  of  the  monarchy  shall  have  and  hold  their  lands  and 
possessions  free  from  all  unjust  exaction,  and  from  every  Talla(;e, 
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SO  that  nothing  shall  be  exacted  or  taken  from  them,  except 
such  free  services  as  they  of  right  owe  and  ought  to  do  to  the 
king. 
Spclm.  Gloss.  The  word  talla<re,  derived  from  the  French  word  taillcr,  which 
sInst.5o  1,533.  signifies  to  cut  off  part  of  a  thing,  is  a  most  comprehensive  word : 
for  it  includes  all  subsidies,  taxes,  and  impositions  whatsoever. 

Is  it  to  be  imagined  that  unless  the  people  had  a  right  to  be 
free  from  the  imposition  of  any  tallage  by  the  king  alone,  such 
right  should  be  granted  them  by  a  conqueror  ?     A  conqueror 
may,  for  the  sake  of  making  himself  secure  in  a  new  conquest, 
think  it  prudent  to  confirm  their  ancient  privileges  to  his  con- 
quered subjects ;  but  it  is  scarce  to  be  hoped,  that  he  should 
grant  them  any  new  privilege. 
CustdeXorm.       By  tlie  introduction  of  the  feudal  law,  inferior  lords,  and  the 
C..35.    Mad.     king  as  supreme  lord,  acquired  a  right  to  divers  aids,  which  were 
Hist.  Exch.       incidental  to  feudal  tenure.     These  were  an  aid  for  making  the 
lord's  eldest  son  a  knight;  another  for  the  marriage  of  his  eldest 
daughter ;  and  a  third  for  the  ransom  of  his  person  when  taken 
prisoner. 
Mad.  Hist.  Not  content  with  these  aids,  inferior  lords  demanded  an  aid  to 

Exch.  428.        enable  them  to  pay  their  fines  to  the  king,  and  another  to  enable 
them  to  pay  their  debts  ;  nay,  it  became  a  question  in  the  reign  of 
Henry  the  Second,  whether  they  might  not  demand  an  aid  when- 
ever they  entered  upon  any  military  expedition. 
Mad.  Hist.  While  inferior  lords  thus  oppressed  their  tenants  under  the 

Exch.  419,        pretence  of  demanding  aids,   the  king  in  his  turn  required  from 
420,  421.  them  divers  aids,  to  which  they  were  not  liable.     This  was  at 

length  carried  so  far,  that  the  king  did,  upon  the  occasion  of  any 
war,  assess  what  sums  he  pleased  u})on  every  knight's  fee.  Ex- 
actions of  this  kind  gave  great  dissatisfaction,  and  became  at 
length  so  grievous,  that  the  people  in  the  reign  of  John  flew  to 
arms ;  and  being  successful  compelled  him  to  sign  a  charter. 
Matt.  Paris,  By  a  clause  in  that  charter  the  people  were  restored  to  the 

257.  privilege  of  not  being  taxed  without  the  consent  of  parliament, 

which  they  had  enjoyed  under  their  Saxon  monarchs;  and  which, 
except  as  to  the  aids  incidental  to  feudal  tenure,  had  been  re- 
cognised by  the  Conqueror. 

The  clause  runs  thus :  Nullum  saitagium  vel  auxilium  ponam  in 
regno  fiosiro,  7u'si  per  commune  concilium  rcgni  ?iosfri,  nisi  ad  corjnis 
nostrum  redimcndum^  et  ad  primogenitum  filium  nostnim  militem 
faciendum^  et  ad  filiam  primogeniiam  semel  maritandam,  Et  ad 
hoc  non  Jiet  nisi  rationabile  aiwilium  —  Et  ad  habendum  commune 
concilium  regni  de  audilio  assidendo,  aliter  quam  in  irilms  casibus 
prrcdictis^  summontrijaciemus  archiepiscopos,  &c. 
1  Westm.  138.  By  this  clause  even  the  aids  incidental  to  feudal  tenure  were  to 
be  reasonable,  and  what  was  to  be  paid  for  two  of  these  was  after- 
wards ascertained  by  a  statute.  The  third,  for  the  ransom  of  the 
king's  person,  was  in  its  nature  so  uncertain,  that  the  value  thereof 
could  not  easily  be  ascertained.  The  ascertaining,  as  far  as  it 
could  be  done,  of  the  aids,  to  which  the  king  had  clearly  a  right 
as  supreme  lord,  shews  how  contrary  it  is  to  the  genius  of  the 
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English  constitution,  to  have  any  thing  of  this  kind  depend  upon 
the  will  of  the  reigning  prince. 

Under  a  pretence  that  the  charter  of  JoJm  was  extorted  whilst 
he  was  under  duress,  no  regard  was  paid  to  it  by  his  son  Henry 
theThird ;  and  the  clause  just  mentioned  was  omitted  in  the  Great 
Charter.  During  the  reign  of  Henry,  and  during  a  great  part  of 
the  reign  o^  Ed'iVard  the  First  his  successor,  the  practice  of  assess- 
ing aids  without  the  consent  of  parliament  was  revived :  but  it 
occasioned  so  much  discontent,  that,  in  the  twenty-fifth  year  of 
his  reign,  Edwai'd  added  some  chapters  to  the  Great  Charter, 
which  did  effectually  supply  the  place  of  the  omitted  clause. 

By  one  statute,  after  reciting  that  divers  people  of  the  realm  25  E.  i.  c.5. 
had  before  given  to  this  prince  some  aids  and  tasks,  towards  his 
war  and  other  businesses,  of  their  own  good-will,  it  is  declared, 
"  that  such  aids,  tasks,  or  prizes  shall  not  be  drawn  into  a  custom, 
"  for  any  thing  that  hath  l3een  done  heretofore." 

It  is  probable  that  the  recital  in  this  statute  was  more  calculated 
to  throw  a  veil  over  some  late  transactions,  than  to  represent  the 
real  truth  of  the  case ;  but  however  this  was,  it  concludes  against 
the  right  of  the  king  alone  to  impose  aids  and  tasks. 

By  another  statute  it  is  declared,  "  that  no  kind  of  aid,  task,  Conf.  Chart. 
"  or  prise  shall  henceforth  be  taken  for  any  business  but  with  the  25  E.  i.  c.  6, 
"  common  assent  of  the  whole  realm,  and  for  the  common  profit 
"  thereof,  saving  the  ancient  aids  and  prises  due  and  accustomed." 

Not  many  years  after,  this  prince  did,  by  his  own  authority,  im-  2  Inst.  532. 
pose  a  tallage  upon  cities,  towns,  and  boroughs. 

In  the  next  year  this  prince  required  of  all  freeholders,  pos- 
sessed of  land  to  the  value  of  twenty  pounds  a  year,  an  aid  for 
carrying  on  a  war  in  Flanda's,  which  they  refused  to  pay,  because 
it  had  not  been  assessed  as  was  required  by  the  25  E.  1 .  c.  6.  with 
the  common  assent  of  the  whole  realm. 

The  imposing  of  this  tallage,  and  the  demand  of  this  aid  occa- 
sioned great  murmurings  and  discontents  amongst  the  commons. 
To  prevent  the  ill  consequences  of  these  murmurings  and  discon- 
tents, and  to  quiet  tlie  minds  of  the  commons,  the  statute  de  tal-^ 
lagio  non  concedendo  was  made  in  the  thirty-fourth  year  of  his 
reign. 

By  this  statute  it  is  declared,  that  "  no  tallage  or  aid  shall  be  34  Edw.  i. 
"  imposed  or  levied  by  us  or  by  our  Iieirs  in  our  realm,  without  *^'*-  ^'  *• 
"  the  good-will  and  assent  of  the  archbishops,  bisho})s,  earls, 
"  barons,  knights,  burgesses,  and  other  freemen  of  the  land." 

No  words  can  be  plainer  or  more  absolute  than  the  words  of 
this  statute  are ;  but  it  ought  Lo  be  observed  in  particular,  that 
the  word  tallage  is  therein  contained,  which,  besides  being  the 
most  compreliensive  word  that  could  have  been  made  use  of,  is  one 
of  the  words  contained  in  the  fifty-fifth  law  of  the  Conqueror. 

U|)on  the  whole  it  appears  almost  beyond  a  doubt,  that  the 
various  struggles  of  the  people  were  not  to  amend  the  English 
constitution  ;  but  to  deliver  themselves  from  tlie  encroachments 
made  at  different  times  thereupon,  lliey  obtained  no  more  from 
John  when  he  was  in  tlicir  power ;  they  obtained  no  more  at  any 
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time  since;  they  obtained  no  more  at  this  time  than  not  to  be 
taxed  without  the  consent  of  parliament.  This  they  had  a  right 
to,  for  it  was  part  of  the  constitution  ;  and  liad  by  the  Conqueror, 
when  in  the  plenitude  of  his  power,  been  allowed  so  to  be. 

If  this  be  so,  that  no  tax  could  constitutionally  be  imposed  with- 
out the  consent  of  parliament,  it  follows,  that  there  never  could 
have  been  in  the  king  alone  a  right  of  imposing  such  taxes  as  have 
obtained  the  name  of  customs. 

Besides  the  general  reasons,  which  hold  for  the  people's  having 
idways  had  the  privilege  of  not  being  taxed  in  any  case  without 
the  consent  of  parliament,  there  are  some  particular  ones  for  their 
having  had  it  in  this.  As  nothing  was  of  more  consequence  to 
the  people,  and  more  esj:>ecially  as  they  were  inhabitants  of  an 
island,  than  the  encouraging  of  foreign  trade,  it  highly  concerned 
them  to  take  care  that  this  should  not  be  loaded  with  improper 
or  excessive  duties.  If,  moreover,  as  has  been  observed,  it  was 
tlie  practice  of  the  most  early  times  to  impose  customs  for  a  con- 
tinuance, it  was  more  necessary  that  they  should  have  been  well 
considered  in  parliament  before  they  were  imposed,  than  that 
other  taxes  which  were  to  last  but  a  short  time  should. 

It  was  not  only  fit,  for  these  and  divers  other  reasons,  that  the 
people  should  at  all  times  have  had  this  privilege ;  but  there  is  a 
circumstance  which  strongly  evinces  that  they  in  fact  always  had 
it ;  namely,  that  the  right  of  imposing  customs  was  given  up  by 
some  princes  who  asserted  a  right  to  that  of  imposing  other 
taxes. 

When  Henry  the  Third  granted  the  great  charter,  it  is  plain, 
from  its  being  therein  omitted,  that  he  would  not  agree  to  the 
insertion  of  that  clause  contained  in  the  charter  granted  by  John, 
by  which  no  aids,  except  those  due  by  tenure,  were  to  be  im})osed 
without  the  consent  of  parliament.  It  is,  however,  declared  by 
(fl)  Magn.Ch.  the  great  charter  (a),  "  that  all  merchants,  if  they  were  not 
c.  30.  «  openly  prohibited  before,  shall  have  their  safe  and  sure  conduct 

"  to  depart  out  of  Entrland,  to  come  into  Eiigland^  to  tarry  in 
"  and  go  through  England^  as  well  by  land  or  by  water,  to  buy 
"  and  sell  without  any  manner  of  evil  tolts,  by  the  old  and  rightful 
"  customs." 

It  is  pretty  clear  that  by  evil  tolts,  as  here  opposed  to  old  and 
rightful  customs,  are  meant  customs  imposed  without  the  con- 
sent of  parliament :  but  if  any  doubt  remained  as  to  the  meaning 
of  those  words,  it  is  removed  by  a  subsequent  statute. 
25  Ed.  1.  J^^e  words  of  this  statute  are,  "  And  forasmuch  as  the  greater 

St.  1.  c.  7.  "  part  of  the  commonalty  of  the  realm  find  themselves  sore 
"  grieved  with  the  evil  tolt  of  wool,  that  is  to  say,  of  forty  pence 
"  for  every  sack  of  wool,  and  have  made  petition  to  us  to  release 
"  the  same,  we  at  their  requests  have  clearly  released  it,  and  have 
"  granted  that  we  shall  not  take  such  things  without  their  com- 
"  mon  assent  and  good-will,  saving  to  us  and  our  heirs  the 
"  customs  of  wools,  wool-fells,  and  leather,  before  granted  by  the 
"  commonalty  aforesaid." 

In  the  printed  statutes,  the  words  qnaranie  sondz,  contained  in 
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this  statute,  are  translated  forty  shillings.  This  does  not  seem  to  be 
a  just  translation;  for  it  is  very  improbable  that  so  large  a  duty 
should  at  that  time  have  been  imposed  upon  wool.  The  quan- 
tity of  middling  wool,  equal  to  what  was  anciently  called  a 
sack,  is  not  at  this  day  worth  above  nine  pounds ;  and  if  the 
difference  between  the  present  value  of  money  and  the  value  of 
it  at  that  time  be  considered,  it  will  be  found  that  a  duty  of 
forty  shillings  was  equal,  or  nearly  so,  to  the  whole  value  of  a 
sack  of  wool. 

If  from  considering  these  two  statutes  it  appear  that  by  evil 
tolts  such  customs  as  had  been  imposed  without  the  consent 
of  parliament  were  intended,  it  follows  that  Henry  the  Third, 
who  would  not  give  up  the  right  of  imposing  other  aids,  has,  by 
the  great  charter,  admitted  that  customs  which  are  imposed 
without  such  consent  are  not  rightful. 

From  a  patent  of  Edxvard  the  First,  dated  in  the  third  year  of 
his  reign,  which  has  been  already  cited  to  another  purpose,  it  is 
evident,  that  a  grant  of  a  custom  upon  wools,  wool-fells,  and 
leather,  had  been  made  by  the  preiati  et  magnates  et  tola  commu- 
7iitas  viacatorum  to  this  prince  and  his  heirs. 

It  was  more  than  twenty  years  after  the  date  of  this  patent  25  Ed.  i .  c.  6. 
before  this  prince  gave  up,  by  the  statute  called  Confinnatio  Char- 
tarum^  the  right  of  imposing  aids ;  and  in  the  mean  time  it  is 
certain  that  he  did  in  fact  exercise  it.  Can  any  good  reason  be 
assigned  for  his  accepting  a  grant  of  a  custom,  which  amounted  to 
a  confession  that  without  such  grant  he  could  not  have  imposed 
it,  so  many  years  before  he  gave  up  the  right  of  imposing  aids, 
except  his  being  persuaded  that  he  had  not  so  good  a  right  to 
impose  customs  as  he  had  to  impose  aids  ? 

It   must  be   submitted   to   the   consideration   of  the  reader, 
wliether  what  has  been  said  be  sufficient  to  shew  that  the  origin 
of  customs  was  the  consent  of  parliament    But,  however  that  may 
be,  it  is  certain,  that  if  the  people  had  not  before  the  privilege  of 
being  exempt  from  customs  imposed  without  such  consent,  this  (rt)25Edri, 
privilege  was  fully  granted  to  them  by  the  two  statutes  of  Edward  c.  6. 
the  First  (a),  called  Coiifirmatio  Chartaiwn,  and  {b)  De  Tallagio  (*)  54  Ed.  i. 
non  concedendo.  ^^'  **•  *^'  '• 

It  is  not  necessary  to  the  present  question  to  shew  by  how 
many  subsequent  statutes  this  privilege  has  been  confirmed  ;  but 
it  will  not  be  improper  to  mention  what  happened  in  the  reign  of 
Edxvard  the  Third. 

A  great  part  of  the  wool  grown  in  England  being  in  the  4  Inst.  29. 
reign  of  this  prince  manufactured  into  cloth,  a  question  arose, 
whether  a  duty,  in  proportion  to  the  quantity  of  wool  used  in 
making  cloth,  should  be  paid  upon  the  exportation  of  woollen 
cloth  ?  It  was  resolved  that,  as  the  wool  was  by  the  labour  of 
man  changed  into  another  sort  of  merchandize,  no  custom  ought 
to  be  paid ;  and  therewith  the  king,  as  appearcth  by  the  record 
in  the  Exchequer,  held  himself  satisfied. 

It  appears  that,  by  a  statute,  not  in  print,  made  in  the  twenty-  Oriff.  deScacc* 
first  year  of  this  prince's  reign,  a  duty  was  granted  him  upon  -"^  ^'  •'•  Hot. 

II  13.  27  tdt  3. 
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Rot.  4.  woollen  cloth  exported  ;  and  the  reason  of  granting  it  is  said  to 

1  Inst.  30.         he ^ quia  jam  77iagna  pars  iatitc  regni  nostri  in  eodan  rcg^no  panni' 

Jicilur,  de  qua  atstuma  aliqua  twn  est  soluta,  per  quod  pr()/icuumqtiod 
de  ctistwnis  et  subsidiis  lanamm,  si  extra  regnum  ducerentWj  perci" 
pere  debanusy  multum  dimi?iuitur,  &c. 
4  Insu  50.  The  following  remark  of  Lord  Chief  Justice  Coke  upon  these 

\\nde  Mr.  transactions  is  very  proper :  —  "If  in  any  case  the  king  might  by 
HaJcemJJ^imul  «  |,is  prerogative  have  set  an  imposition,  he  might  have  set  one 
/wt'tarraT"  "  "^  ^*^'^»  *^''»  ^^  ^^  appeareth  from  the  record,  by  making  of 
menu  f^nst     "  cloth  the  king  lost  his  custom  of  wool." 

the  right  of  the  crown  to  impose  customs— which  are  for  more  satisfactory  than  those  above 
in  the  text.    Sta.  Tri.  xi.  36  et  seq.\\ 

(C)  Of*  the  ancient  State  of  certain  Customs. 

1.  Of  the  Duties  upon  Wool,  Wool-fells,  and  Leather. 

D  ef  1 65  y^  ^^^^  "°^  appear  from  any  record  now  extant  at  what  time 

hit  now  aj)-  they  were  first  imposed ;   but  it  seems  clear,  that  the  duties 

pears,  by  the  upon  wool,  wool-fells,  and  leather,  are  the  most  ancient  of  all  the 

r«;ord  Dublish-  customs ;  for  no  mention  is  made  in  the  records  of  the  most  early 

were  first  imposed  by  stat.  3.  Ed.  1. :  but  there  were  duties  on  tvool  existing  before.  Vide  antc.^ 

51  H.  3.  St.  5.  The  statute  de  Scaccario,  in  directing  how  collectors  of  the  cus- 
§  6-  toms  shall  account,  does  indeed  say  they  shall  account  for  every 

charge  in  a  ship  whereof  custom  is  due;  but  nothing  is  therein 

particularly  mentioned  except  wool. 
Rot.Pat.3E.i.       From  a  patent  of  Edward  the  First  it  appears,  that  a  grant 
R*/f"  ^~f      ^^^  made  in  the  third  year  of  his  reign  to  him  and  his  heirs  of 
m  24.   ^         the  following  custom  :  de  sacco  lance  diinid,  marc,^  de  300  pellibus 

2  Inst.  59.        dimid.  marc.,  et  de  lasto  corii  xiii,  s.  Hit,  d. 

Chart.  Merca-       Some  years  after,  the  merchant  strangers,  in  consideration  of 

toriat  some  privileges  and  immunities  obtained  from  this  prince,  did,  by 

Rot.  Chart.        r^  charter,   grant  to  him  and  his  heirs,  de  qiwlibet  sacco  lance  40r/, 

2  inst^  5"'     '    de  incremento   idtra  aistumam  antiquam  dimid.  viarc.  qucc  prius 

fucrit  persoluta,  et  sic  pro  lasto  coriorum  dimid.  marc,  et  de  treccntis 

pellibus  lanatis  ^Od.  ultra  cerium  illud,  quod  et  antiqua  atstuma 

fuerit,  prius  datum. 

As  this  charter  speaks  only  of  these  commodities  being,  at  the 

time  it  was  granted,  liable  to  the  custom  granted  to  this  prince 

in  the  third  year  of  his  reign,  it  may  very  well  be  concluded  that 

all  the  old  customs  upon  them  ceased  from  the  time  of  that  grant. 

From  this  time  the[distinction,  met  with  in  the  books,  of  Antiqua 

Custuma  and  Nova  Custuma,  seems  to  have  been  first  made ;  that 

granted  before  to  this  prince  being  called,  probably  because  it 

was  given  in  lieu  of  the  ancient  custom  upon  those  commodities, 

Antiqua  Custuma,  and  this  now  granted  by  the  merchant  strangers 

being  called  Nova  Custuma,  V 

Oris  de  '"  ^^^^  ^'"^^  ^^  Edward  the  Third  the  woollen  manufactures 

Seetccar.  were  SO  established  in  Englatid,  that  great  part  of  the  wool  grown 

24  Ed.  u.         in  the  kingdom  was  made  into  cloth.     Li  order  to  make  amends 

Rot*  13.  to 
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to  the  crown,  for  the  loss  of  the  custom  upon  wool  hereby  sus-  27  Ed.  3. 
tained,  a  duty  was  granted  upon  woollen  cloth  exported.  ^j'*  ^' 

The  duties  upon  wool  and  wool-fells  imported,  after  having  3  E.  4.  c.  1. 
been  often  varied,  are  now  at  an  end;  the  exportation  of  both  4  E.  4.  c.  k 
being  prohibited  by  divers  statutes.  J|  &  14C.^2. 

c.  18.  7  &  8  W.  5.  c.  28.  9  &  10  W.  3.  c.  40.  I|The  acts  on  this  subject  were  consolidated, 
and  fresh  provisions  enacted,  by  28  G.  3.  c.  38. :  but  this  statute  is  now  repealed  by  6  G.  4. 
c.  105.|| 

The  exportation  of  leather  was  once  prohibited.  Liberty  has  1  Eliz.  c.  10. 
been  since  given  to  export  it;  but,  instead  of  reviving  the  old  12C.  2.c.  4. 
duty,  it  was  made  subject  to  the  general  duty  of  poundage.  ^  ^^* 

The  duty  upon  woollen  cloth  exported,  after  having  undergone   n  &  12  W.  3. 
various  changes,  was,  in  the  reign  of  William  the  Third,  entirely  c.  20. 
taken  off,  and  with  this  all  these  ancient  duties  ended. 

2.  Of  the  DiUy  of  Tonnage, 
The  duty  upon  wine  imported  is  very  ancient ;  it  having  beenj  2  Inst.  59. 
as  long  ago  as  the  reign  of  Henry  the  Third,  accounted  for  by  40  h  ^^  rp  " 
the  king's  butler  under  the  name  of  prisage.  sa'^eof'wines" 

savs  my  Lord  Halcy  seems  to  be  an  ancient  duty  taken  by  the  crown  in  all  times.  It  is  no  part 
of*  that  prerogative,  which  is  called  purveyance,  to  take  provisions  for  the  king's  household, 
but  it  is  a  fixed  settled  inheritance,  though  possibly  in  its  original  it  might  have  taken  its  rise 
from  thence.  And  therefore  it  was  agreed,  40,  41  Eliz.,  in  a  quo  warranto  against  Haughion, 
who  had  the  prisage  of  London  and  the  ports  adjacent,  and  the  office  of  butler  there,  for  years 
by  the  king's  grant,  that  it  was  grantable  for  years  or  otherwise.  In  Ire/andy  it  hath  been  re- 
ceived to  the  use  of  the  crown  by  the  family  of  the  Butlers,  now  Earls  of  Omiondy  being  the 
king's  chief  butlers  of  Ireland  by  tenure.  See  Hale's  tract  concerning  the  Customs,  116.] 
||The  duty  of  prisage  and  cellarage  was  partially  abolished  by  49  G.  3.  c.  98.  §  35^  36.  Thb 
act,  however,  is  now  repealed  by  the  general  repealing  statute  6  G.  4.  c,  105. ;  and  wines  are 
imported  on  paying  the  duties  imposed  by  6  G.4.  c.  111.,  the  general  act  for  granting  duties  of 
Customii, — which  contains,  §  15.,  a  proviso  saving  the  rights  of  prisage  in  those  ports  where 
the  right  has  not  been  purchased  by  the  crown. || 

The  practice  anciently  was  to  take  for  this  duty  two  tons  of  Flet.  lib.  2. 
wine  from  every  ship  having  twenty  tons  or  more  on  board,  one  c.  22.  Rot. 
before  the  mast  the  other  behind  it,  paying  twenty  shiHings  for  Pari.  28E.  1. 

««•'  '°n-  Tilt 

2  Bulstr.  254.    Davis,  8.  b.    4  Inst.  30. 

This  duty,  because  the  wine  was  taken  for  the  king's  use,  ob-  4  i„st.  30. 
tained  the  name,  and  still  retiiins  the  name,  of  prisage. 

By  the  chaHa  mercatotia,  the  merchant  strangers  granted  n  Chart.  Merc, 

duty  of  two  shillings  jht  ton,  to  the  king  and  his  heirs,  upon  3i  E.  1.  n.  44. 

wines  imported  by  them :  but  they  were  to  be  exempt  from  the  ^  B"lstr.  254. 

duty  of  prisage,  to  which  the  English  merchants  still  continued  ^         ^^' 
liable. 

This  duty,  from  its  being  received  by  the  king's  butler,  obtained  ^  Inst.  so. 

the  name  of  butlerage,  and  lias  been  since  called  by  that  name.  ?  ^'  ^*  ^'  ''* 

[All  the  books  that  speak  o{  hutlerafrc  mention  it  as  a  favour  to  the  foreign  merchant,  that, 
instead  of  a  pre-emption  of  wine  in  specie,  there  was  this  duty  of  2.v.  laid  upon  each  t<in;  and 
no  doubt,  when  the  diitv  w:m  first  laid  on,  it  was  put  upon  this  colour,  that  it  was  instead  of  the 
prisage  and  as  if  bi  .  merchant.     And  indeed  thus  far  it  was  better  for  the  merchant, 

that  It  compoun<l(  m  for  the  king's  setting  the  price  upon  the  two  tons,  which  very 

often  created  grievous  exactions;  for  now  the  tribuleof /^wZ/rrr/^cbeing  laid/)f  r  ton,  the  merchant 
knew  upon  what  terra*  he  iroportcU  wine  into  En^jlanJ.     But  the  policy  of  Edwatd  the  First 

was 
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was  much  deeper ;  for  by  this  he  hindered  all  frauds  in  the  importing  of  wine ;  for,  if  the  vessel 
had  held  above  twenty  tons,  the  king  had  no  more  than  two  tons  by  way  of  pre-emption  ;  and 
therefore  enlarging  the  vessel  was  in  fraud  of  the  king.  Besides,  that  by  this  means  the  king 
always  received  money  from  the  merchant,  whereas  before  the  merchant  used  to  receive  money 
from  the  king,  and  to  agree  with  the  king  for  the  pre-emption  before  he  would  break  bulk ; 
and  now  the  prisage  lying  only  on  the  king's  subjects;  when  they  hal  imported  wine,  it  was 
necessary  for  them  to  couie  to  the  king's  tenns  of  pre-emption,  and  that  money  being  paid  to 
the  subject  was  not  carried  out  of  the  realm  ;  so  that  by  this  policy  of  Edw.  I.  all  the  money 
was  kept  within  the  realm  :  for  on  the  wine  imported  by  foreign  merchants,  they  paid  the 
hiUlerage  in  money  to  the  crown ;  and  for  the  wine  imported  by  the  subject,  on  which  prisage 
was  due,  the  money  which  the  crown  paid  for  pre-emption  was  paid  to  the  subject.  Gilb. 
Hist.  Excheq.  211,  212] 

Inst.  52.  In  the  sixth  year  of  the  reign  of  Richard  the  Second,  a  duty 

Dav.  11.  a.        Qf*  ^y^,Q  shillings  per  ton  upon  all  wine  imported  was  granted  to 

liim ;  but  it  was  only  to  continue  for  two  years. 

This  duty  obtained  the  name  of  tonnage ;  and  all  duties  since 

imposed  upon  wines  have  been  so  called. 

2  Inst.  32.  It  appears  from  divers  records,  that  the  duty  of  tonnage  was 

afterwards  sometimes  one  shilling  and  sixpence  j)er  tonj  some- 
times two  shillings ;  and  sometimes  three  shillings ;  and  that  it 
was  not  granted  for  life,  but  upon  a  particular  occasion,  or  for 
one  or  more  years ;  and  that  conditions  as  to  the  application 
thereof  were  frequently  annexed  to  the  grants. 
Rot.  Pari.  In  the  third  year  of  Henry  the  Fifth,  a  duty  of  three  shillings 

3  H.  5.  n.  50.    'pcY'  ton  was  granted  during  his  life. 

31  H.  6.  c.  8.  After  the  death  of  this  prince,  the  custom  of  granting  the  duty 
of  tonnage  for  a  few  years  only  was  revived,  it  not  being  granted 
to  his  successor  Heni'ij  the  Sixth  for  life,  until  the  thirty-first  year 
of  his  reign. 

Rot.  Pari.  It  was  afterwards  granted  to  Edward  the  Fourth,  Hemy  the 

4  E.  4.  12  E.  Seventh,  Hairy  the  Eighth,  Mayy,  Elizabeth,  and  James  the 
4.  c.  3.  Rot.  First,  for  their  respective  lives  ;  and  to  all  of  them,  except  Edward 
Rot  Pari   ^      ^^^^  Fourth,  in  the  first  years  of  their  respective  reigns. 

1  H.  8.    6  H.  8.  c.  14.     1  E.  6.  c.  13.     1  Mar.  c.  18.     1  Eliz.  c.  19.     1  Jac.  c.  33. 

16  C.  1.  c.  8.  Tlie  duty  of  tonnage  was  not  granted  to  Charles  the  First 
3?  ^6  \\r^'  ""^^^  ^^^^  sixteenth  year  of  his  reign  ;  and  it  was  then  only  granted 
on  this  subject,  from  time  to  time,  and  for  very  short  spaces  of  time. 

Clar.  Hist. 

Rebel,  b.  3.  3.  Of  the  Duty  of  Poundage. 

p.  207.11 

The  duty  of  poundage  is  so  called,  from  its  being  paid  at  the 
rate  of  a  certain  sum  in  the  pound. 
Rot.  Chart.  The  first  instance  upon  record  of  this  duty  is  a  grant  of  three- 

27  E  3  8t  V*  V^^^^  ^^  ^^^  pound,  made  to  Edward  the  First,  upon  the  goods 
c.  26.  imported  by  merchant  strangers. 

2  Inst.  59. 

4  Inst.  32.  I"  ^^®  forty-seventh  year  of  the  reign  of  Edward  the  Third, 

Rot.  Pari.  a  duty  of  sixpence  in  the  pound  was  imposed  upon  all  goods 
47  E.  3.  n.  14.  exported  and  imported,  except  wools,  wool-fells,  leather,  and 
Dav.  10.  b.        vvines ;  and  Eiiglish  merchants,  as  well  as  merchant  strangers, 

were  made  liable  thereto. 
Rot.  Pari.  In  the  fourteenth  year  of  the  reign  of  llichard  the  Second, 

14R.  2.  n.  12.  ti^is  duty  was  raised  to  one  shilling  in  the  pound;  but  it  was 

17  R.  2. 11. 14.  ^|^j.gg  yQ2Xs  aftei-wards  reduced  to  sixpence. 
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It  was  raised  to  eightpence  in  the  pound,  in  the  second  year  ^^^  Pari, 
of  the  reign  of  Henry  the  Fourth  ;  and,  in  the  fourth  year  of  the  ^  j^*  ^  jj]  ^s. 
same  prince's  reign,  to  one  shiUing. 

From  this  time,  to  the  ninth  year  of  the  reign  of  William  the  4  Inst.  32. 
Third,  it  continued  at  one  shilHng  in  the  pound.  12  C.  2.  c.  4. 

Since  the  sixth  year  of  the  reign  of  Richard  the  Second,  this  Rot.  Pari.  ^ 
duty,  except  in  a  very  few  instances,  has  been  comprised  in  the  eK.  2.n.  1.3. 

^  -iir  jii  i.1  4  Inst.  52. 

same  grant  with  that  of  tonnage ;  and  has  been  granted,  upon 

a  particular  occasion,  for  one  or  more  years,  or  for  Hfe ;  and 
conditions  as  to  the  appUcation  thereof  have  been  frequently 
annexed. 

Heretofore  credit  was  given  to  a  merchant's  papers  for  the  27E.  3.st.2. 
value  of  the  goods  subject  to  this  duty ;  nor  was  he  obliged  to  c.  26. 
swear  to  this,  unless  he  neglected  to  produce  a  bill  of  lading. 

Many  frauds  being  discovered,  a  power  was  given  to  the  offi-   12  E.4.  c.3. 
cers  of  the  customs  to  open  and  examine  goods  in  order  to  come 
at  the  true  value :  but  no  oath  was  enjoined. 

The  practice  of  our  ancestors  in  not  enjoining  an  oath  as  to 
the  value  of  the  goods  seems  worthy  of  imitation.  Many  con- 
siderate persons  have  been  of  opinion  that  the  introducing  of  so 
many  Custom-house  oaths  has  not  been  of  use  even  to  prevent 
frauds  in  the  revenue  ;  for  that,  although  a  few  persons  may  be 
conscientious,  and  swear  truly,  more  is  lost  by  relying  upon 
oaths,  and  of  course  not  examining  so  strictly,than  is  thereby  saved. 
If  this  be  so,  it  appears  to  be  high  time  that  many,  if  not  all, 
custom  oaths  should  be  laid  aside;  for  nothing  has  so  much 
contributed  as  these  oaths  have,  to  take  off  that  reverential  awe 
which  ought  to  be  had  for  an  oath,  and  consequently  to  open  the 
sluices  of  perjury  which  have  so  deluged  the  land. 

The  method  of  ascertaining  the  value  of  the  goods  subject  to  4  Inst.  35. 
this  duty  by  a  book  of  rates  was  practised  in  the  reign  oi  James 
the  First,  and  in  some  of  the  preceding  reigns. 

[For  the  history  of  the  customs  before  and  during  the  time 
of  Edward  the  First,  the  reader  is  referred  to  the  fifth  and  sixth 
chapters  of  my  Lord  Hale^s  Treatise  upon  the  Customs,  and 
to  the  eighteenth  chapter  of  Mr.  Madox's  History  of  the 
Exchequa\\ 
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TINDER  this    head    no    more    is    intended,    than  to  give  a  ||AIl  the act» 

general  account  of  the  present  state  of  the  customs  :  to  give  respecting  the 
a  particular  account  of  the  various  duties  inijiosed  by  divers  sta-  ^'"'•^o'"**^^ 
lutes  on  the  different  kinds  of  goods,  would  be  tedious,  unenter-  jj^y^  (exchi- 
taining,  and  foreign  to  the  design  of  this  work.     It  would  too  be  sive  of  the 
unnecessary ;  for  this  lias  been  already  done,  with  great  care  and  '"'*l^  °<-''*»)  »«^ 
accuracy,  b^  Mr.  Crouch  and  Mr.  Saxby;  in  whose  books,  pro-  JJ""^  J^pcalcd 
fessedly  written  upon  the  subject,  such  }Xirsons  as  desire  to  have   cTio5.';  and 
a  complete  knowledge  of  this  part  of  the  public  revenue  will   the  provisions 
meet  with  satisfaction.  relating  to  the 

customs  and 
»o  smuggling  arc  now  consolidated  in  six  acts.    "  An  act  for  the  management  of  the  customs.** 

6G.4. 


3S4, 


SMUGGLING  ||AND  CUSTOMS. 


9  W.  3.  C.  25 

1  G.  2.  St.  1. 
c.  1.    [Upon 
the  accession 
of  his  late 
Majesty,  a 


6  G.  4.  c.  106.  "  An  act  for  the  peneral  regulation  of  the  customs."  c  G.  4.  c.  107.  "  An 
"  act  for  the  nrevention  of  smuggling."  6  G.  4.  c.  108.  "  An  act  for  granting  duties  of  cus- 
"  toms."  6  0.  4.  c.  HI.  "  An  act  for  the  warehousing  of  goods."  6  G.  4.  c.  112.;  and  "  An 
"  act  to  grant  certain  bounties  and  allowances  of  customs."  6  G.  4.  c.ll3.  These  acts 
have,  however,  been  amended  in  some  points  by  7  &  H  G.  4.  c.  56.  9  G.  4.  c.  76.  10  G.  4. 
c.  43.;  and  see  Pope's  Ctistovu  Guidr,  pamm  (14th  ed.).|| 

Much  the  greater  part  of  the  duties  at  this  day  payable  are 
comprised  under  the  denominations  of  tonnage  and  poundage. 

Soon  after  the  Restoration,  the  practice  of  granting  a  subsidy 
of  these  duties  to  the  king  for  life  was  revived ;  and  has  been 
ever  since  continued. 

In  process  of  time  divers  other  subsidies  of  tonnage  and 
poundage  were  granted.  But  of  all  that  are  now  paid,  only  that 
called  the  further  subsidy,  which  was  first  granted  in  the  reign 
of  William  the  Third,  is  granted  to  his  present  majesty  for  life, 
the  rest  being  appropriated  to  divers  uses, 
fixed  revenue  was  granted  to  the  crown,  and  this  subsidy  was  carried  to  the  aggregate  fund. 
1  G.  3.  c.  I.  That  fund  forms  a  part  of  the  consolidated  fund  created  by  27  G..?.  c.  \3.  to  which 
the  several  duties  of  the  customs,  excise,  &c.  thereby  granted  or  consolidated,  are  directed  to 
be  carried.] 

By  the  6  Ann.  c.  26.  §  1 7.  it  is  enacted,  "  That  all  and  every 
"  act  of  parliament  made  in  England,  and  in  force  there,  touch- 
'*  ing  and  concerning  any  custom  or  subsidies  there,  which  are 
''  not  contrary  to  or  inconsistent  with  the  articles  of  the 
"  Union  of  the  two  kingdoms  of  England  or  Scotla7id,  or  any  of 
"  them,  shall  extend  to  Scotland,'* 

1 .  Of  the  Duty  of  Tonnage, 

The  ancient  duty  of  prisage  upon  wine  imported  does  still 
continue. 

It  has  been  frequently  holden  in  the  Court  of  Exchequer,  for 
the  sake  of  preventing  frauds  in  this  duty,  that  single  prisage  shall 
be  paid  for  nine  tons  and  a  half  of  wine,  and  double  prisage  for 
nineteen  tons,  although  stricti  juris  no  duty  was  to  be  paid  for 
less  than  ten  tons.  If  only  nine  tons  have  been  imported, 
prisage  has  been  seldom  allowed  without  a  proof  of  fraud  ;  and 
if  the  quantity  imported  has  been  less  than  nine  tons,  it  has  never 
been  paid. 

By  a  charter  granted  to  the  city  of  London^  in  the  first  year  of 
the  reign  of  Edward  the  Third,  the  citizens  are  exempted  from 
the  duty  of  prisage.  The  words  of  it  are,  et  quod  dc  vinis  ipso- 
rum  civium  ntdla  jmsajiat  per  aliqnem  ministrum  nostj-um,  vel  hce^ 
redum  iwstronan,  seu  tdteriiis  contra  eorum  voluntatem ;  viz,  de 
nno  dolo  ante  malum  et  alio  dolo  retro,  ?iec  aliquo  alio  niodo,  sed 
i?ide  perpetuo  sitit  quieti. 

The  construction  of  this  charter  has  been,  that  the  exemption 
extends  only  to  such  citizens  as  are  inhabitants  of  the  city,  and 
only  to  such  wines  as  are  imported  in  the  port  of  London ;  ex- 
cept a  ship  be  by  stress  of  weather  driven  into  any  other  port. 

Heretofore  the  duty  of  tonnage  was  the  same  upon  all  wines 
imported :  but  in  some  modern  statutes  this  is  different   upon 

wines 


JSee,  as  to 
prisage,  infra^ 
p.  ooS,  7.|| 
Hard.  477. 


Hard.  301. 


Hard.  310, 
311.     Waller 
•y.  Travers. 
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wines  of  diiferent  kinds ;  and  there  is  in  the  general  a  much 
larger  duty  paid  in  the  port  of  London  than  in  the  out-ports. 

The  different  subsidies  of  tonnage  are,  from  the  time  or  man- 
ner of  their  having  been  imposed,  thus  distinguished  :  — 

That  imposed  by  tlie  1 2  C.  2.  c.  4.  is  called  the  old  subsidy.      P he  new 
That  imposed  by  the  9  &  10  W.  3.  c.  23.  is  called  the  further  ^''^^°T' ^^^^^ , 

,     .  ,  *  "^  6  (jr.  4.  C.  1 11. 

subsidy.  §22.  contains 

That  imposed  by  the  2  Ann.  c.  9.  is  called  the  one  third  sub-  a  provision 
sidy.  for  keeping 

That  imposed  by  the  3  Ann.  c.  5.  is  called  the  two  thirds  sub-  q"  tSere_ 
Sltiy.  ^  ditary  revenue 

That  imposed  by  the  18  G.  2.  c.  9.  is  called  the  subsidy  of  of  subsidies 
one  thousand  seven  hundred  and  forty-four.  of  tonnage, 

All  these  subsidies  were  at  first  imposed  for  a  time;  but  the  po«naage, 
several  acts  by  which  they  were  imposed  have  been  from  time  to  fro,'„  the  other 
time  continued,  and  are  all  now  in  force.  duties  of  cus- 

Besides  these  subsidies,  to  which  all  wines  imported  are  liable,  toms  and 
there  are  duties  imjwsed  upon  divers  kinds  of  wines  by  particular  *^onnage.|| 
acts  of  parliament. 

Before  the  Restoration  only  wines  were  liable  to  a  duty  of 
tonnage ;  but  since  that  time  divers  other  liquors  are,  by  parti- 
cular acts  of  parliament,  rendered  liable  to  a  duty  of  tonnage. 

By  12  C.  2.  C.4.  §  15.  it  is  provided,  "  That  the  prisage  of  Prisage  wines 
"  wines,  or  prise  wines,  shall  not  be  charged  with  the  payment  J^^"™P'^ 
"  of  any  custom,   subsidy,  or  sum  of  money,  imposed  upon 
"  wines  by  this  act" 

By  1  Jac.  2.  c.  3.  }  6.  it  is  enacted,  "  That  no  merchant  shall  Pri^e  winea 
"  be  charged  with  any  duty  imposed  by  this  act  for  the  prisage  [jj^rf   ng^'^ 
"  wine  which  he  imports;  but  that  it  shall  be  received  and  as  to  prisage', 
**  taken  from  the  person  who  hath  or  enjoyeth  the  benefit  of  the  p.  336,  7.|| 
"  said  prisage  wine." 

As  the  9  &  10  W.  3.  c.  23.,  by  which  a  subsidy  of  tonnage  is 
imposed  upon  wines  imported,  is  quite  silent  as  to  prisage  wine, 
the  construction  has  been,  that  prisage  wine  is  chargeable  with 
the  duty  of  tonnage  imposed  by  this  statute. 

In  an  action   of  assumpsit    for  500/.   received  to  the  plain-  Salk.  617. 
tifTs  use,  it  was  found,  by  a  special  verdict,  that  the  defendant  J^"l  ^'  S^^^* 
claimed  the  prisage  of  all  wine  imported,  under  a  grant  from  ^  ^  clteTbv 
Charles  the  First ;  and  that,  by  virtue  of  the  grant,  he  was  to  hold  the  Chief 
the  said  prisage  wine  discharged  of  all  aids  and  taxes ;  and  the  Baron,  and 
question  was,  Whether  the  grantee  should  |)ay  the  subsidy  of  ^^^rd  Trevor*s 
tonnage  imposed  upon  wine  imported  by  the  9  &  10  W.  3.  for  pa^tTtated? 
prisage  wine?     After  judgment  for  the  grantee  in  the  court  of  The  question 
Exchequer,  a  writ  of  error  was  brought   in  the   Exchequer-  determined  by 
chamber.     It  was  insisted  for  the  grantee,  that  prisage  wine  was  '^"  cascap- 
a part  of  the  ancient  royal  revenue;  that  if  it  were  now  in  the  ^ccn'n^onff^^ 
hands  of  the  queen,  she  could  not  pay  a  duty  for  her  own  prisage  time  in  aci- 
wine;  and  that  the  grantee  who  claims  under  the  crown  ought  taiion.  Tn  a 
to  have  the  same  exemption  ;   and  the  rather  because  the  prisage  '""""script 
of  all  wine  imported  was  granted  to  him,  with  an  immunity  from  oflfce'of  th^c 
aids  and  taxes.      It  was  on  the  other  side  admitted,  that  if  the  Committee  of 

wine 
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Trade,  which  ^*"^  ^^^^  remained  in  the  hands  of  the  queen,  no  duty  ought  to 
was  obligingly  have  been  chaiged  upon  it ;  it  being  absurd  that  the  queen  should 
communicated  be  chargeable  with  a  duty  to  herself  for  her  own  wine:  but  it 
by  Mr  ^Georie  ^^^^  ^^^^  ^^^^^  ^^  the  wine  comes  into  the  hands  of  a  subject  who 
Chalmers,  the  "^^3'  P*'^)'  ^  ^"^X  ^^^**  *^  there  is  no  absurdity  in  his  being  charged 
author  of  se-  with  the  duty.  It  was  likewise  said,  that  the  clause  of  immunity 
veral  valuable  could  only  extend  to  the  duty  of  tonnage  then  subsisting,  and 
tracts*^  he  has  ^^^  ^^  *'^"^  ^^"^^  which  might  be  granted  by  a  future  act.  It  was 
met  with  the  holden  by  all  the  judges,  that,  immediately  upon  importation, 
following  the  subsidy  of  tonnage  imposed  by  the  9  &  10  W.  3.  c.  23.  at- 

«Tf '  taches  upon  all  the  wine  ;  and  that  the  grantee  receives  whatever 

action'of "  ^^^^^  ^^  ii\kcs  for  prisage  chargeable  therewith.  And  the  judg- 
assumpsit  "lent  was  reversed. 

brought,  term  Pasch.  anno  l.~  W.  3.  by  William  Paul,  Esq.  lessee  of  the  prisage  wines, 
against  Thomas  Cocks,  Esq.  collector  of  the  duty  \\\ton  wines  in  the  port  of  London^ 
for  50/.,  the  question  upon  the  special  verdict  was  this,  viz.  Whether  prisage  wines  were 
liable  to  pay  the  second  subsidy,  or  the  duty  laid  by  the  act  of  <)  &  10  W.  3.? — Note, 
It  was  admitted  by  the  special  verdict,  that  the  wines  in  question  had  paid  the  impost  laid  by 
the  act  of  I  Jac.  2.  c.  3.  and  also  the  additional  impost  by  the  act  of  4  &  5  W.  &  M.  c.  5.  and 
also  25/.  per  ton,  by  the  act  of  7  &  8  W.  3.  c.  20.  — The  case  depended  in  the  Court  of  Exche- 
quer about  three  years,  and  had  been  argued  thrice  by  counsel  on  both  sides;  and  this  day, 
being  1 6th  June  1 705,  it  stood  for  the  judgment  of  the  court ;  but  the  Barons  being  divided  in 
their  opinions,  viz.  Mr.  Baron  Smith  and  Mr.  Baron  Price  for  the  defendant,  and  Mr.  Baron 
Burt/y  and  the  Lord  Chief  Baron  for  the  plaintiff,  no  judgment  could  be  entered ;  and  therefore 
upon  the  plaintiff's  motion  the  cause  was  adjourned  into  the  Exchequer  Chamber  propter  diffi- 
cultateniy  to  be  heard  before  the  twelve  Judges. 

"  Abstract  of  the  argument  of  the  two  Barons  who  were  of  opinion  for  the  defendant :  — 
"  When  the  duty  of  prisage  was  in  the  crown  no  subsidy  could  be  paid,  because  the  crown 
could  not  pay  duty  to  itself;  but  when  it  was  granted  out  of  the  crown,  then  the  contradiction 
ceases.  It  is  the  same  case  with  that  of  a  rector  who  demises  or  lets  out  his  glebe,  and  is  enti- 
tled to  receive  tithes  from  his  own  lessee.  The  words  in  Sir  Williain  Waller's  patent,  that  they 
shall  be  free  from  all  duties  and  sums  of  nioney  whatever,  could  not  extend  to  exempt  prisage 
wines  from  duties  subsequent  to  the  patent,  but  only  from  such  as  were  then  in  being,  and 
in  the  power  of  the  crown.  The  statute  of  Jac.  2.  expressly  provides,  that  the  duty  laid  by 
the  act  should  be  paid  by  the  person  that  was  entitled  to  the  prisage;  and  the  act  of  9  &  10 
W.  3.  c.  §  7.  appointing  that  all  the  clauses,  powers,  directions,  &c.  in  any  former  acts,  shall  be 
practised  and  put  in  execution  for  levying  the  duty  as  fully  as  if  those  acts  had  been  recited  ; 
prisage  wines  are  as  plainly  subjected  to  that  duty,  as  if  the  said  clause  in  the  1st  of  James  had 
been  recited  in  the  act  of  9  &  10  W.  3.  The  case  differs  from  wreck,  prisage  wines  being 
imported  which  wreck  is  not,  and  then  they  are  imported  by  way  of  merchandize,  for  all  wines 
in  the  ship  are  originally  imported  by  way  of  merchandize  till  the  election  of  the  prisage  wines 
is  made;  and  even  then,  it  is  not  to  be  imagined  that  the  patentee  had  it  for  his  own  consump- 
tion, whatever  the  crown  had  before  the  grant.  Although  the  clause  in  the  12  Car.  2.  ^  16.  to 
exempt  prisage  wines  from  the  tonnage  be  declaratory,  yet  the  words  are  to  be  governed  by  the 
subject-matter  of  the  act ;  and  to  what  purpose  was  the  declaring  clause,  if  prisage  wines  were 
not  chargeable  with  the  duty  by  the  former  part  of  that  act  ? 

"  Abstract  of  the  argument  of  the  two  Barons  who  were  of  opinion  for  the  plaintiff:  — 
"  Prisage  wines  was  a  right  originally  vested  in  the  crown  by  the  common  law,  and  so  differs 
from  other  duties  which  were  granted  bv  parliament ;  inhecret  exceptioy  and  therefore  stood  ex- 
empt from  all  duties.  The  customs  called  magna  ct  parva  cuxtuma  were  not  due  of  common 
right  or  by  prescription,  the  one  being  granted  the  12  Edw.  1.  the  other,  lege  mercatorid,  in 
31  Edw.  1.,  and  by  common  law  no  imposition  could  be  laid  upon  goods;  and  so  in  the  statute 
of  12  Car.  2.  of  tonnage  and  poundage,  S  7.  Tonnage  was  first  granted  5  R.  2.,  and  afterwards 
successively  the  kings  received  it  from  the  parliament,  generally  for  lives.  Prisage  was  an  in- 
heritance; and  K\ng. Tames  the  First  had  it  as  such  :  but  he  had  but  an  estate  for  life  in  the 
tonnage  :  the  first  was  his  own  estate,  the  other  was  a  gift ;  so  one  could  not  operate  on 
the  other.  Prisage  is  very  different  from  purveyance,  which  is  only  a  power  or  privilege ;  but 
the  other  is  a  property,  and  may  be  granted.  It  was  originally  not  chargeable  with  any  duty, 
and  carried  along  with  it  an  exemption  in  its  own  nature.  It  was  not  originally  imported  for 
sale  or  by  way  of  merchandize.    At  the  making  of  the  statute  of  1 2  Car.  2.  of  tonnage  and 

poundage, 
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poundage,  and  the  clause  relating  to  prisage,  u/  reSt  ita  tempora  rerum  are  to  be  considered ; 
and  that  clause  first  declares  the  original  right  of  exemption,  and  then  gives  the  exemption  or 
particular  discharge  in  virtue  of  that  act.  The  duty  laid  by  9  &  10  W.  3.  is  called  a  further 
subsidy,  and  has  such  relation  to  the  act  of  tonnage  and  poundage,  which  is  the  standard, 
that  the  whole  act  seems  incorporated  into  it;  consequently  the  same  exemption  takes  place.'*] 

II  By  letters  patent  of  24<  Car.  2.  the  duty  of  prisage  and  but- 
lerage  was  granted  to  Lord  George  Fitzroy  and  the  heirs  male  of 
his  body,  with  remainder  to  Charles  Fitzroy  Earl  o^ Southamp- 
ton, and  remainder  to  He^iry  Fitzroy  Earl  of  Eiistoji,  and  after- 
wards Duke  o^Grafton,  (all  natural  sons  of  Charles  II.  hy  Barbara 
Duchess  of  Cleveland,)  under  which  grant,  in  1806,  it  was 
vested  in  Augustus  Heniy  Duke  o^Grofton ;  and  by  the  operation 
of  the  4-3  Geo.  3.  c.  156.,  46  Geo.  3.  c.  79.,  and  a  contract  be- 
tween the  Duke  and  the  Treasury,  the  duty  was  repurchased  by 
the  crown,  in  consideration  of  an  annuity  of  6870/.  settled  on 
the  Duke  and  the  heirs  male  of  the  body  of  Henry  the  first. 
Duke  of  Grafton  .•  and  by  the  49  Geo.  3.  c.  98.  §  35,  SQ,  the 
duty  of  butlerage  was  abolished,  and  wines  are  now  injported 
into  London,  and  to  those  ports  where  tlie  right  of  prisage  has 
been  purchased  by  the  crown,  on  payment  of  the  duties  of 
customs  and  no  other.  But,  by  the  new  customs  act,  6  Geo.  4. 
c.  1 1 1.  §  15.  nothing  in  the  act  shall  extend  to  affect  the  right  of 
entering  wine  for  prisage  at  such  reduction  of  duties  as  the  par- 
ties having  such  right  shall  be  entitled  to  claim,  at  any  of  the 
ports  or  places  in  E?iglajid  or  Wales  where  the  right  of  prisage 
has  not  been  purchased  by  the  crown.  || 

[The  ship  Eagle  was  a  vessel  that  carried  timber  from  Favers-  Newerry  q.L 
ham  in  the  port  of  Sandicich  to  the  port  of  London.      She  had  no  v.  Colegate. 
midship  beam,  nor  any  deck,  and  was  an  open  vessel.     Ail  this  ^^}^  editor  has 
was  found  by  verdict  on  an  information  of  seizure  for  the  duty  from"the**  ^^^ 
on  tonnage,  and  the  court  was    of  opinion   that  she  was  not  above  book, 
chargeable   with   the   duty  of  tonnage   within    the   stat.  5^6  communicated 
W.  &  M.,  for  that  statute  prescribes  no  other  rule  to  measure  any  ^.^."^  ^^  ^^^' 
sliip  by  but  from   the  midship  beam  and  from  the  deck.     Now  The  da[e  ofit 
no  other  duty  is  created  by  that  act,  but  according  to  the  mea-  is  not  men- 
sure  ;  so  not  being  measurable  according  to  the  act  she  cannot  tioned :  it  ap- 
bc  charged  by  the  act.     The  court  also  doubted  whether  the  P*^^""^'  '^^^" 
vessel  could  be  said  to  trade  coastwise,   as  she  was  an  open  ^^^  before 
vessel,  and  never  was  at  sea,  nor  could  live  at  sea.]  the  year  1695. 

2.  Of  the  Duty  of  Poundage, 

The  different  subsidies  of  poundage  were  formerly,  from  the 
time  or  manner  of  their  having  been  imposed,  thus  distinguished  : 

That  imposed  by  the  12C.2.  c.4.  is  called  the  old  subsidy. 

That  imposed  by  the  9&  10  W.3.  c.23.  is  called  the  further 
subsidy. 

That  imposed  by  the  2  Ann.  c.  9.  is  called  the  one  third 
subsidy. 

That  imposed  by  the  3  Ann.  c.  5.  is  called  the  two  thirds 
fubftidy. 

Vol  Vll.  Z  That 


C.  105. 


338  SMUGGLING  ||AND  CUSTOMS.|| 

That  imposed  by  the  21  G.  2.  c.  1.  is  called  the  subsidy  of  one 
thousand  seven  hundred  and  forty-seven. 

6G.  4.  c.  111.  II  By  an  act  intituled,  "  An  act  for  granting  duties  of  customs,** 
reciting  that  an  act  was  passed  in  the  present  session  of  par- 
liament, intituled,  "  An  act  to  repeal  the  several  laws  relating 

(a)  6  G.  4.  "  to  the  customs  (a)  ;"  in  which  it  is  declared,  "  That  the  laws  of 
"  the  customs  have  become  intricate  by  reason  of  the  great  number 
"  of  acts  relating  thereto  which  have  been  passed  through  a  long 
"series  of  years,  and  it  is  therefore  highly  expedient  for  the 
"  interests  of  connnerce  and  the  ends  of  justice,  and  also  for 
"  affording  convenience  and  facility  to  all  persons  who  may  be 
"  subject  to  the  operation  of  those  laws,  or  who  may  be  au- 
"  thorized  to  act  in  execution  thereof,  that  all  the  statutes  now 
"  in  force  relating  to  the  customs  should  be  repealed,  and  that 
"  the  purposes  for  which  they  have  from  time  to  time  been  made 
"  should  be  secured  by  new  enactments,  exhibiting  more  per- 
"  spicuously  and  compendiously  the  various  provisions  contained 
"  in  them  :  And  whereas  by  the  said  act  all  the  acts  and  parts  of 
"  acts  by  which  the  duties  of  customs  have  been  granted  will  be 
"  repealed,  and  all  duties  of  customs  will  thereby  be  made  to 
"  cease  and  determine ;  and  it  is  expedient  to  make  provision  for 
"  granting  other  duties  of  customs  in  lieu  thereof:  be  it  there- 
"  fore  enacted,  That  from  and  after  the  fifth  day  of  January  one 
"  thousand  eight  hundred  and  twenty-six,  this  act  shall  come 
"  into  and  be  and  continue  in  full  force  and  operation  for  grant- 
"  ing  duties  of  customs." 
§  2.  And  by  §  2.  it  is  further  enacted,  "  That  in  lieu  and  instead  of 

"  all  other  duties  of  customs,  (except  the  duties  upon  corn, 
"  grain,  meal,  or  flour,)  there  shall  be  raised,  levied,  collected, 
"  and  paid  unto  his  majesty,  his  heirs  and  successors,  upon 
"  goods,  wares,  and  merchandize  imported  into  or  exported  from 
•'  the  United  Kingdom,  or  carried  coastwise  from  one  port  or 
"  place  in  the  United  Kingdom  to  another  port  or  place  in  the 
"  same,  the  several  duties  of  customs,  and  there  shall  be  allowed 
"  the  several  drawbacks  as  the  same  are  respectively  inserted, 
"  described,  and  set  forth  in  figures,  in  the  tables  to  this  act 
"  annexed,  and  denominated  respectively,  *  Table  of  Duties  of 
"  Customs  inwards,*  '  Table  of  Duties  of  Customs  outwards,'  and 
"  *  Table  of  Duties  of  Customs  coastwise.'  " 
§  5.  And  by  §  3.  it  is  further  enacted,  "  That  the  amount  of  draw- 

'^  backs  granted,  allowed,  and  made  payable  upon  goods,  wares, 
"  and  nierchandize  exported  from  or  used  or  consumed  in  Great 
"  Britain  or  Ireland^  under  or  by  virtue  of  any  act  or  acts  in 
"  force  in  Great  Britain  or  Ireland,  on  or  immediately  before  the 
"  said  fifth  day  of  Jannary  one  thousand  eight  hundred  and 
"  twenty-six,  shall  remain  and  continue  payable  with  respect  to 
**  such  goods,  wares,  and  merchandize  as,  having  paid  the  duties 
"  imposed  upon  the  importation  thereof  by  any  act  or  acts  in 
"  force  on  or  immediately  before  the  said  fifth  day  of  January 
"  one  thousand  eight  hundred  and  twenty-six,  shall,  from  and 

"  after 
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"  after  the  said  fifth  day  o{  Jajinarij  one  thousand  eight  hundred 
"  and  twenty-six,  be  exported  from  or  so  used  or  consumed  in 
"  Great  Britain  or  Ireland  respectively  :  Provided  always,  that 
"  no  drawback  shall  be  allowed  for  any  ashes  used  in  bleaching 
"  linen,  nor  for  any  brimstone  used  for  the  making  of  oil  of 
"  vitriol,  which  shall  not  have  been  so  used  respectively  on  or 
"  before  the  fifth  day  of  Jidi^  one  thousand  eight  hundred  and 
*'  twenty-six,  nor  unless  such  drawback  be  duly  claimed  on  or 
"  before  the  fifth  day  o{  Januai-y  one  thousand  eight  hundred  and 
"  twenty-seven." 

And  by  §  4.  it  is  further  enacted,  "  That  the  duties  and  draw-  $  4. 

"  backs  by  this  act  imposed  and  allowed  shall  be  under  the 
"  management  of  the  commissioners  of  his  majesty's  customs,  and 
<*  shall  be  ascertained,  raised,  levied,  collected,  paid,  and  re- 
"  covered  and  allowed,  and  applied  or  appropriated  under  the 
'^  provisions  of  an  act  passed  in  the  present  sessions  of  parliament, 
"  intituled,  '  An  act  for  the  general  regulation  of  the  Customs.' " 

And  by  §  5.  it  is  further  enacted,  "  That  it  shall  be  lawful  for  §  5. 

**  his  majesty,  by  and  with  the  advice  of  his  privy  council,  by  his 
"  order  in  council,  from  time  to  time  to  order  and  direct  that 
"  there  shall  be  levied  and  collected  any  additional  duty  not 
"  exceeding  one  fifth  of  the  amount  of  any  existing  duty,  upon 
"  all  or  any  goods,  wares,  or  merchandize,  the  growth,  produce, 
**  or  manufacture  of  any  country  which  shall  levy  higher  or 
**  other  duties  upon  any  article,  the  growtii,  produce,  or  manu- 
"  facture  of  any  of  his  majesty's  dominions,  than  upon  the  like 
"  article  the  growth,  produce,  or  manufacture  of  any  other 
**  foreign  country ;  and  in  like  manner  to  impose  such  additional 
"  duties  upon  all  or  any  goods,  when  imported  in  the  ships  of 
•**  any  country  which  shall  levy  higher  or  other  duties  upon  any 
**  goods  when  imported  in  British  ships  than  when  imported 
**  in  tlie  national  ships  of  such  country,  or  which  shall  levy 
**  higher  or  other  tonnage  or  port  or  other  duties  upon  British 
*'  ships  tlian  upon  such  national  sh»)s,  or  which  shall  not  place 
**  the  commerce  or  navigation  of  this  kingdom  upon  the  footing 
**  of  the  most  favoured  nation  in  the  ports  of  such  country  ;  and 
**  either  to  prohibit  the  importation  of  any  nianufactured  article, 
**  the  produce  of  such  country,  in  the  event  of  the  export  of  the 
**  raw  material  of  which  such  article  is  wholly  or  in  part  made 
**  being  prohibited  from  such  country  to  the  British  dominions, 
**  or  to  impose  an  additional  duty  not  exceeding  one  fifth  as 
**  aforesaid  upon  such  manufactured  article ;  and  also  to  impose 
•*  such  additional  duty  in  the  event  of  such  raw  material  being 
•*  tabject  to  any  duty  upon  being  exported  from  the  said  country 
*•  to  any  of  his  majesty's  dominions ;  and  all  duties  imposed  by 
**  any  such  order  shall  be  deemed  to  be  duties  imposed  by  this 
"  acL" 

And  by  J  10.  it  is  further  enacted,  "  Tliat  it  shall  be  lawful  to  §  »o. 

**  import  into  the  United  Kingdom  any  flax,  and  any  wood 
**  being  eight  inches  square  or  upwards,  nt  for  shipbuilding,  and 
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"  any  bark,  or  any  solid  vegetable  extract,  to  be  used  solely  for 
"  the  pur|)ose  of  tanning  leather,  such  articles  being  the  growth 
"  or  produce  of  the  colony  of  New  South  J  Vales,  or  any  of  the 
•'  settlements  or  dependencies  thereof,  or  of  Norfol/c  Island,  or 
**  Fan  Dicineti's  Land,  or  of  New  Zealand,  and  imported  direct 
"  from  the  said  places  during  the  remainder  of  the  period  of  ten 
"  years,  to  be  reckoned  from  the  first  day  of  January  one  thou- 
"  sand  eight  hundred  and  twenty-three,  without  payment  of  any 
"  duty  whatever  for  the  same :  Provided  always,  that  before 
•*  such  goods  shall  be  entered  as  being  the  growth  or  produce 
"  of  any  of  the  said  places,  except  Nets:  Zealand,  the  master  of 
"  the  ship  or  vessel  importing  the  same  shall  produce  and 
"  deliver  to  the  collector  or  comptroller  of  the  customs  at  the 
"  port  of  importation,  a  certificate,  under  the  hand  of  the  proper 
"  officer  at  the  place  where  such  goods  were  taken  on  board, 
"  testifying  that  proof  had  been  made,  in  manner  required  or 
"  authorized  by  any  law  in  force  for  the  time  being  in  such 
"  place,  that  such  goods  were  of  the  growth  or  produce  thereof, 
"  stating  the  name  of  the  place,  and  the  quantity  and  quality 
"  of  the  goods,  and  the  name  of  the  vessel  in  which  they  are 
"  laden,  and  of  the  master  thereof;  and  such  master  shall  also 
"  make  oath  before  the  collector  or  comptroller  of  the  customs 
"  at  the  port  of  importation,  that  such  certificate  was  received  by 
**  him  at  the  place  where  such  goods  were  taken  on  board,  and 
"  that  the  goods  so  imported  are  the  same  as  are  mentioned  and 
"  referred  to  in  such  certificate ;  and  before  any  such  goods 
"  shall  be  entered  as  being  the  produce  of  New  Zealand,  the 
"  master  of  the  importing  ship  shall  make  oath,  before  the  col- 
"  lector  or  comptroller  of  the  customs  at  the  port  of  importation, 
"  that  such  goods  were  taken  on  board  such  ship  at  Netio 
«  Zealand." 

And  by  §  11.  it  is  further  enacted,  "  That  it  shall  be  lawful  for 
"  the  importer  of  goods,  subject  to  any  of  the  duties  imposed 
"  by  this  act,  to  warehouse  such  goods  upon  the  first  entry 
"  thereof  under  the  laws  in  force  for  the  warehousing  of  goods 
**  without  payment  of  duty  upon  such  first  entry  ;  and  that  all 
"  goods  which  shall  have  been  so  warehoused  before  the  com- 
"  mencement  of  this  act,  and  shall  remain  so  warehoused  after 
"  the  commencement  of  the  same,  shall  become  liable  to  the 
"  duties  imposed  by  this  act,  in  lieu  of  all  former  duties." 

And  by  {  12.  it  is  further  enacted,  "  That,  for  the  purposes  of 
*' this  act,  the  Cape  of  Good  Hope  anc'  the  territories  and  de- 
"  pendencies  thereof  shall  be  deemed  o  oe  with'n  the  limits  of 
"  the  East  India  Company's  charter;  and  the  Island  of  Mauritius 
"  shall  be  deemed  to  be  one  of  his  majesty's  sugar  colonies,  and 
"  placed  upon  the  same  footing  in  all  respects  as  his  majesty's 
"  islands  in  the  West  Indies" 

And  by  §  13.  it  is  further  enacted,  "  That  all  goods,  the  pro- 
"  duce  of  places  within  the  limits  of  the  East  India  Company's 
"  charter,  having  been  imported  into  Malta  or  Gibraltar  in 
'*  British   ships,   shall,   upon   subsequent  importation   into   the 
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"  United  Kingdom  direct  from  thence,  be  liable  to  the  same 
"  duties  as  the  like  goods  would  respectively  be  liable  to,  if 
"  imported  direct  from  some  place  within  the  limits  of  the  said 
"  charter." 

And  by  §  14.  it  is  further  enacted,  "  That  it  shall  be  lawful  to  $  14. 

"  import  pease  for  seed,  on  payment  of  the  duty  imposed  by 
"  this  act,  at  times  when  the  importation  of  pease  may  be  pro- 
"  hibited  on  account  of  the  average  price  thereof,  any  thing  in 
**  any  other  act  to  the  contrary  notwithstanding." 

Section  1 7.  recites,  that  "  Whereas  it  is  enacted  in  the  aforesaid  ^  17^ 

"  act  {a)  for  repealing  the  several  laws  relating  to  the  customs,  {a)  e  Geo.  4. 
"  that  such  repeal  shall  take  effect  from  and  after  the  fifth  day  of  c.  105. 
"  July  one  thousand  eight  hundred  and  twenty-six :  and  whereas 
"  this  present  act  and  several  other  acts  relating  to  the  customs, 
"  also  passed  or  to  be  passed  in  this  present  session  of  parliament, 
**  is  and  are  to  come  into  operation  and  have  effect  from  and 
**  after  the  fiftli  day  o^  January  One  thousand  eight  hundred  and 
**  twenty-six,  and  it  is  expedient  to  prevent  any  doubts  which 
•*  might  arise  from  the  continuance  of  any  of  the  acts  now  in 
"  force  relating  to  the  customs  after  the  period  when  the  present 
"  and  other  aforesaid  acts  passed  or  to  be  passed  in  this  present 
**  session  of  parliament  shall  come  into  operation  ;  be  it  therefore 
**  enacted,  that  the  enactments  and  provisions  contained  and  eX" 
"  presse<l  in  this  act  and  in  any  other  act  or  acts  relating  to  the 
"  customs  passed  in  the  present  session  of  parliament,  which  are 
"  to  commence  and  have  effect  from  and  after  the  fifth  day  of 
"  January  one  thousand  eight  hundred  and  twenty-six,  shall  be 
**  and  shall  be  deemed  and  construed  to  be,  from  and  after  that 
**  period,  the  only  law  or  laws  in  force  concerning  or  relating  to 
"  all  matters  and  things  expressed  or  provided  for  herein  or 
"  therein ;  any  thing  contained  in  any  of  the  acts  to  be  repealed 
•*  on  the  fifth  day  of  July  one  thousand  eight  hundred  and 
"  twenty-six  by  the  aforesaid  act  of  repeal,  or  in  any  other  act 
**  or  acts  to  the  contrary  notwithstanding." 

And  by  §  24.  it  is  further  enacted,  "  That  all  the  monies  arising  §  24. 
"  by  the  duties  imposed  by  this  act  (the  necessary  charges  of 
"  raising  and  accounting  for  the  same  excepted),  shall  from  time 
"  to  time  be  paid  into  the  receipt  of  his  majesty's  exchequer  in 
"  Great  Britain^  and  shall  be  carried  to  and  rnade  part  of  the 
"  consolidated  fund  of  the  United  Kingdom  of  Great  Britain  and 
"  Ireland,  except  only  as  by  this  act  is  specially  provided,  and 
**  shall  be  appropriated  in  like  manner  and  to  the  same  services 
"  as  the  duties  by  this  act  repealed  would  have  been  if  this  act 
•*  had  not  been  passed." 

And  by  J  25.  it  is  further  enacted,  "  That  all  monies  arismg  ^  2b, 
•*  from  any  duties  of  customs,  or  any  arrears  thereof,  shall  be 
"  raised,  levied,  collected,  paid  or  received  from  and  after  the 
•*  said  fifih  diu,'  of  January  one  thousand  eight  hundred  and 
**  twentv-six,  for  or  on  account  of  any  goods,  wares,  or  mer- 
"  chandize  whatever,  imported  or  brought  into  the  United  Kin^- 
"  doni  of  Great  Britain  and  Jrcland,  or  exported  from  tlie  said 

Z  S  "  United 


aig  SMUGGLING  ||AND  CUSTOMS.il 

"  United  Kingdom,  or  brought  or  carried  coastwise  or  from  port 
"  to  port  within  the  United  Kingdom,  although  the  amount  of  the 
"  said  duties  may  have  been  computed  and  ascertained  as  such 
"  duties  have  been  computed  and  ascertained  before   the  said 
"  fifth  day  of  January  one  thousand  eight  hundred  and  twenty- 
"  six,  and  aUhough  the  goods,  wares  or  merchandize  whereon 
"  any  such  duties  of  customs  may  have  been  charged  or  may  be 
"  charged  may  have  been  imported  into  or  exported  from  the 
"  United  Kingdom,  or  brought  or  carried  coastwise  or  from  port 
"  to  port  within  tiie  United  Kingdom,  before  the  said  fifth  day  of 
"  January  one   tliousand  eight   hundred    and   twenty-six,   and 
"  although  any  duties  of  customs  due  and  payable  or  charged 
"  or  chargeable  thereon   may  have  been  secured  by  bond  or 
*'  otherwise  on  or  before  the  said  fifth  day  of  January  one  thou- 
"  sand  eight  hundred  and  twenty-six,  shall,  from  and  after  the 
"  said  fifth  day  of  January  one  thousand  eight  hundred   and 
"  twenty-six,  be  appropriated  and  apphed  in  like  manner  and  to 
"  the  same  purposes  as  the  duties  of  customs  by  this  act  granted 
"  are  directed  to  be  appropriated  and  applied,  except  as  is  in 
•'  this  act  provided  ;  any  act  or  acts  of  parliament,  law,  usage  or 
"  custom  to  the  contrary  notwithstanding  ;  and  that  all  monies 
"  arising  by   any  of  the    revenues  of  customs  hereafter  to  be 
"  paid  or  allowed,  either  upon  bond  or  otherwise,  either  by  way 
*'  of  drawback,  bounty,  certificate,  premium,  or  allowance,  or  by 
"  any  other  legal  document  whatever,  from  and  after  the  said 
**  fifth  day  of  January  one  thousand  eight  hundred  and  twenty- 
"  six,  although  the  amount  of  the  same  shall  have  been  computed 
"  and  ascertained  in  like  manner  in  which  they  have  heretofore 
"  been  usually  computed  and  ascertained,  or  shall  have  become 
"due  before  the  said  fifth  iVay  oi' Ja?iuaty  one  thousand  eight 
*'  hundred  and  twenty-six,  shall  and  may  be  paid  or  allowed  in 
"  like  manner  by  the  proper  officer  or  officers  of  the  customs  out 
"  of  any  monies  in  their  hands  arising  from  duties  of  customs 
"  respectively."  II 
Vaugh.  166,  It  has  been  holden,  that  goods  thrown  on  shore  from  a  ship 

167,168.  which  has  been  wrecked  are  not  liable  to  any  duties;  because 

Sheppard  v.  ^^^y  ^^^  j^^^  ^^  ^^  considered  as  brought  into  the  kingdom  by  any 
12C.  2.  C.4.  of  the  king's  natural-born  subjects,  or  by  any  other  person  or 
§  I.  [The  stranger,  but  by  the  wind  and  sea. 
point  deter- 
mined in  the  case  of  Sheppard  v.  Gosnold  was,  that  for  goods  not  intended  to  he  imported  into 
England,  and  which  were  wrecked,  no  customs  were  due  :  for  it  was  expressly  found  by  the 
jury,  that  the  goods  in  question  were  shipped  in  foreign  parts,  as  merchandize^  and  not  intended  to 

be  imported  into  England,  but  to  be  carried  into  other  Joreign  parts. The  question,  whether 

goods  wrecked  were  customable,  had  long  depended  without  receiving  any  judicial  opinion.  In 
Queen  Elizabeth's  time,  it  was  raised  upon  a  record,  but  not  decided.  To  an  information 
claiming  goods  as  forfeited  under  the  stat.  of  1  E.  6.  because  they  had  been  landed  without  the 
customs  due  for  them  having  been  paid  or  agreed  for,  the  defendant  justified  as  vendee  of  the 
Lord  CobhajUy  upon  whose  manor  they  had  been  wrecked,  and  who  had  seized  them  under  a 
prescriptive  right  to  wreck  of  the  sea  appurtenant  to  his  manor.  It  does  not  appear,  whether 
m  this  case  the  question  was  ever  argued ;  the  reporter  only  adds,  Quwre,  si  sit  bona  justijicatio. 
Saunders's  case.  Moor,  224.  In  the  mean  time,  the  practice  had  uniformly  been  in  favour  of 
the  claim  of  the  crown,  and  the  case  of  Sheppard  v.  Gosnold  was  not  generally  considered  as 
countervaiHug  it.    The  question  therefore  was  again  raised:  Molloy  (lib.  2.  c  5.  §  9.)  says,  that 
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in  the  like  case  in  all  circumstances,  Hil.  6  \V.  5.  C.  B.  between  Power  and  Sir  Win.  Portmaiiy 
the  judges,  and  more  particularly  Trebi/  C.  J.  seemed  to  be  of  opinion,  that  goods  wrecked,  or 
flotsam,  should  pay  custom.  The  matter,  however,  appears  to  have  been  brought  in  that  same 
year  to  a  final  decision  in  the  case  of  Courtney  v.  Bower,  which  was  an  action  brought  by  Sir 
Wm.  Courtney  as  lord  of  the  manor  of  Soar  in  Devonshire,  against  two  custom-house  officers, 
for  seizing  goods  that  had  been  wrecked  upon  that  manor.  The  cause  was  tried  before  Holt  at 
Exeter^  who  was  with  difficulty  prevailed  with  to  allow  it  to  be  found  specially,  conceiving  the 
law  to  have  been  thoroughly  settled  by  the  case  of  Sheppard  y.  Gosnold.  The  special  verdict 
was  argued  four  times  in  the  Court  of  Common  Pleas,  where  it  was  at  length  adjudged  by  three 
judges  against  the  claim  of  the  crown;  but  Trcby  C.  J.  being  of  a  contrary  opinion,  a  writ  of 
error  was  brought  in  B.  R.y  where  the  judgment  was  affirmed  simply  upon  the  authority  of  the 
case  of  Sheppard  v.  Gosnold.  1  Ld.  Raym.  501.  Whether  this  case  of  Courtney  v.  Bower 
were  the  same  in  all  its  circumstances  with  that  of  Sheppard  v.  Gosnold,  we  are  not  informed; 
but  the  reporter  states  it  as  a  general  proposition,  that  for  wreck  and  flotsam  no  customs  ought 
to  be  paid.  Lord  Holt,  too,  upon  this  case  being  mentioned  a  few  years  afterwards,  said,  that 
always  since  the  case  of  Sheppard  v.  Gosnold,  it  had  never  been  a  doubt,  but  that  wreck  should 
not  pay  custom ;  and  that  if  the  case  of  Courtney  v.  Bower  had  been  in  B.  R.  he  VrOuld  not 

have  suffered  more  than  one  argument,  and  that  pro  formd  tantum.     1  Ld.  Raym.  388. 

But  though  no  custom  be  due  for  wreck,  yet  another  question  arises :  Where  are  the  goods  to 
be  dej)osited  till  it  shall  appear  whether  they  are  wrecked  or  not  ?  By  the  stat  of  27  E.  3.  c.  15. 
no  goo  Js  are  wrecked,  but  where  no  property  can  appear  in  any  person ;  for  although  no  living 
creature  be  saved  out  of  a  ship  wrecked,  as  it  is  said  in  stat.  3E.  1.  c.  4.,  yet,  if  the  owner's 
property  can  be  made  out  by  marks,  cocket,  letter,  or  otherwise,  the  owner  shall  have  his  goods, 
paying  what  is  reasonable  for  salvage;  and  he  hath  a  year  and  a  day  given  him  by  the  3  E.  1. 
to  prove  his  property.  Therefore  it  should  seem,  the  lord  of  a  manor,  or  vice-admiral,  hath  no 
right  to  seize  any  wrecked  goods,  till  that  time  be  expired ;  but  they  ought  to  be  preserved  as 
directed  by  3  E.  1.  and  4  E.  1.  rf^  officio  coronatorisy  that  is,  to  be  placed,  so  as  the  town  where 
they  shall  be  found  may  be  charged  with  them  during  that  time.  And  in  regard  if  any  owner 
of  the  goods  should  make  out  his  property  to  them,  he  will  be  liable  to  pay  the  customs,  if  he 
do  not  export  them  again  (as  he  may)  but  sell  them,  here  it  seems,  the  officers  of  the  customs 
should  take  care,  by  keeping  the  goods  by  consent  of  the  towns  that  would  be  answerable  for 
them,  or  by  deliveiing  them  to  the  towns,  to  be  secured,  that  if  any  owner  can  be  made  out 
within  the  year  and  the  day,  the  king  shall  have  his  customs ;  and  the  lord  of  the  manor,  or 
vice-admiral,  claiming  wreck,  hath  no  right  to  take  the  goods  from  them  till  after  the  year  and 

day,  by  the  express  provision  of  stat.  3  E.  1. In  the  mean  time,  if  the  goods  are  of  a 

perishable  nature,  it  is  usual  to  permit  the  lord  of  the  manor,  or  vice-admiral,  to  dispose  of 
th«rii  iiunn  .irivine  security  for  the  payment  of  the  customs,  if  any  should  appear  to  be  due.  It 
h'  en  determined,  that  the  sheriff  may  in  such  case  make  sale  of  them.     Eyston  v. 

i>U'_:<  'i.  Comni.  465,  466.  See,  too,  5  Burr.  2758.]  ||By  the  6  G.  4.  c.  11 1.  foreign  liquors, 
derelict,  jet>am,  flotsam,  ligan,  or  wreck,  brought  or  coming  into  Great  Britain  or  Ireiand,aTe 
fubjcct  to  the  same  duties  and  entitled  to  the  same  drawbacks  as  liquors  of  the  same  kind 
regularly  imported.  And  see  Treasui y  letter  as  to  stranded  timber,  Pope**  Customs  Guide, 
p.  85I.(l4thed.)i| 

In  an  action  of  trover,  for  the  conversion  of  fourteen  shirts,  a  Stra.  943. 
night  gown,  and  a  cap,  a  case  was  made  for  the  opinion  of  the  Chapman  v. 
courL     It  was  stated,  that  the  plaiiititf  arrived  at  Dover  from  ||rSc provision 
France^  and   brought  the  goods  with  him  as   his  own  wearing  as  to  entering 
apparel,  and  not  as  merchandize  or  for  sale;  and  that  the  defend-  passengers* 
ant  seized  them  for  nonpayment  of  duty.     Upon  the  first  argu-  ^'''f^*^' ^Pii^' 
ment,  the  court  inclined  strongly  for  the  plaintiff;  but  a  further  ^'      '  ^     '" 
argument  \^as  ordered.     At  another  day  the  AtiornL-y-General 
cune  into  court,  and  said,  that,  it  being  stated  particularly,  that 
the  goods  were  not  imjiorted  as  merchandize,  it  was  too  much  for 
him  to  endeavour  to  support  the  seizure  ;  but  that,  if  it  had  stood 
only  upon  the  words  that  he  did  not  bring  them  in  for  .sale,  he 
would  have  endeavoured  to  have  supported  it. 

[It  has  been  adjudprcd,  that  ships  taken  as  prize  by  a  British  CampUn  v. 
man-of-war,  are,  upon  sale,  liable  to  the  duty  of  5l,  j^cr  cent,  ad  Bullmnn,  ' 
rxtltjrcm  charged  upon  goods  and  merchandizes  by  the  strttutc  of  Pf'^^^r.  J98. 
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SiG.S.  c.  70. 
exempts  ships 
of  war,  and 
private  ships, 
taken  as  prize, 
from  the  pay- 
ment of  any 
duty  what- 


Rot.  Chart. 
51  E.  1.  n.44. 
27  E.  .7.  c.  26. 
2  Inst-  59. 

18E.4.  C.3. 


13  C.  2.  C  4. 


9&10W.3. 
r»S3. 

SAnn.c.  9. 
S  Ann.  c.  5. 

\\Qu.  Whether 
this  is  not 
repealed  by 
24  G.J.  sess.S. 
c.  16.11 
13  C.  2.  C.4. 


12  Car.  2.  But  it  was  determined  in  this  same  case,  that  French- 
made  sails,  belongin^^  to  a  French  ship  so  taken,  were  not  charge- 
able with  the  additional  duty  of  Id,  an  ell  by  12  Ann.  scss.  I. 
c.  16.,  and  J  9  Geo.  2.  c.  27.,  for  the  plain  intent  of  the  provisions 
of  these  acts  was,  that  British  ships  should  he  furnished  with 
British  sails;  and  if  they  used  foreign-made  sails,  that  the  addi- 
tional duty  should  be  paid  for  them.  But  it  would  be  absurd  to 
extend  them  to  the  sails  of  foreign  ships  brought  in  by  capture, 
which  must  be  supposed  to  be  furnished  with  sails  of  the  manu- 
facture of  their  own  country.] 

8.  Of  the  Duties  to  Hthich  Aliens  are  liable. 

Aliens  are  subject  to  some  duties,  which  are  not  paid  by 
natural-born  subjects,  or  by  persons  naturalized  by  act  of  par- 
liament. 

By  the  11  H.  7.  c.  14.  it  is  enacted,  "That  all  merchants, 
"  strangers,  and  others,  that  be  made  denizens  by  the  king's  let- 
**  ters  patent  or  otherwise,  shall  pay  such  customs  and  subsidies 
"  for  their  goods  and  merchandize,  inwards  and  outwards,  as  they 
"  should  have  paid  if  such  letters  patent  had  never  been  mac'e." 

The  practice  of  imposing  extraordinary  duties  upon  aliens  is 
very  ancient. 

By  the  charta  meiratoria  aliens  were  liable  to  a  higher  duty 
upon  wools,  wool-fells,  and  leather  exported,  than  natural-born 
subjects ;  and  they  were  likewise  to  pay  a  duty  of  three  pence  in 
the  pound  upon  all  other  goods  imported,  except  wine. 

In  the  reign  of  Edward  the  Third,  the  subsidy  of  tonnage  was 
six  shillings  per  ton  upon  the  wine  of  aliens;  whereas  that  of 
English  merchants  was  only  half  that  sum  ;  and  the  subsidy  of 
poundage  was  two  shillings  upon  the  goods  of  aliens ;  whereas 
that  of  the  EjigUsh  merchants  was  only  one  shilling. 

The  extraordinary  duties  paid  by  aliens  being  heretofore,  to 
distinguish  them  from  the  larger  duties  paid  by  English  merchants 
as  well  as  aliens,  called  parvce  aistumce,  all  extraordinary  duties 
at  this  day  paid  by  aliens  are  accounted  for  by  the  name  ol  petty 
customs. 

By  the  statute  imposing  the  old  subsidy  of  tonnage,  aliens  are 
to  pay  for  some  sorts  of  wine  one  third,  for  others  one  fourth, 
and  for  others  one  fifth  more  duty  than  is  paid  by  English  mer- 
chants. 

The  same  extraordinary  duties  of  tonnage  are  imposed  upon 
aliens,  by  the  statutes  imjx)sing  the  further  subsidy,  the  one  third 
subsidy,  and  two  thirds  subsidy,  as  are  imposed  by  the  act 
granting  the  old  subsidy. 

The  duty  of  two  shillings  per  ton,  called  butlerage,  granted  by 
charta  viercatoria,  is  at  this  day  to  be  paid  by  merchant  strangers, 
upon  all  wine  imported  by  them. 

By  the  statute,  imposing  the  old  subsidy  of  poundage,  it  is 
enacted,  "  That  of  every  twenty  shillings  value,  of  any  of  the 

"  native 
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"  native  commodities  of  this  realm,  or  manufactures  wrought  of 
"  any  such  commodities,  to  be  carried  out  of  this  realm  by  any 
"  merchant  alien,  according  to  the  value  thereof  in  the  book  of 
"  rates  hereinafter  referred  to  or  expressed,  twelve  pence  in  the 
"  pound  shall  be  paid,  over  and  above  the  subsidy  of  twelve 
"  pence  in  the  pound  to  be  paid  by  English  merchants." 

By  the  book  of  rates,  art.  12.  it  is  ordered,  "That  merchant 
"  strangers,  who  according  to  the  rates  and  values  in  this  book 
**  contained,  do  pay  double  subsidy  for  lead,  tin,  and  woollen  cloth, 
"  shall  also  pay  double  custom  for  native  manufactures  of  wool 
<*  or  part  wool ;  and  the  said  strangers  are  to  pay  upon  all  other 
"  goods,  as  well  inwards  as  outwards,  rated  to  the  subsidy  of 
"  poundage,  three  pence  in  the  pound,  or  any  other  duty  payable 
"  by  charta  jiieixatoria,  besides  the  subsidy." 

But  by  the  25  C.  2.  c.6.  §  1.  it  is  enacted,  "  That  so  much  of 
"  such  clauses  of  the  statute  of  the  twelfth  year  of  our  sovereign 
"  lord  the  king,  that  now  is,  and  of  the  twelfth  article  of  the 
"  book  of  rates  therein  mentioned,  and  of  all  other  clauses  con- 
"  tained  in  any  other  act  or  statute  of  this  realm  whatsoever,  as 
"  do  any  ways  concern  any  custom  or  subsidy  upon  any  of  the 
"  native  commodities  of  this  kingdom  (except  coals)  or  manu- 
"  factures  wrought  or  made  in  this  kingdom  or  town  of  Berwick 

O  D 

"  upon  Tweed,  to  be  exported  out  of  this  realm,  payable  by  any 
*•  merchant  alien  made  denizen,  or  other  stranger  or  alien,  over 
"  and  above  the  custom  and  subsidy  payable  by  his  majesty's 
"  natural-born  subjects,  be  hereby  repealed." 

[By  the  statute  of  24  G.  3.  sess.  2.  c.  16.  it  is  enacted,  that 
the  pet/ 1/  custom,  imposed  by  12  Car.  2.  c.  4".  or  additional  duty 
on  all  the  goods  of  aliens  or  strangers,  shall  cease,  except  the 
duties  on  goods  imported  or  exported  in  any  foreign  ship  or  ves- 
sel, and  except  also  those  which  had  been  granted  to  the  city  of 
London,  called  package  and  scavage.] 

y  By  6  G.  4.  c.  1 1 1.  §  26.  it  is  enacted,  "  That  to  prevent  frauds  6  G.  4.  c  1 1  *. 
in  colouring  and  conceaHng  aliens'  goods,  all  wines  of  the  growth  §26. 
of  Fraiice  or  Germanj/ which  shall  be  imported  into  any  of  the  ports 
or  places  in  England,  Ireland^  Wales,  or  town  of  Bcrwick-upoti- 
Tweed,  in  any  other  ship  or  vessel  than  which  doth  truly  and  with-  » 
out  fraud  belong  to  England,  Ireland,  Wales,  or  town  of  Berwick 
upon  Tweed,  and  whereof  the  master  and  three  fourths  at  least 
of  the  mariners  are  English,  shall  be  deemed  alien  goods,  and 
pay  all  strangers'  customs  and  duties  to  the  town  and  port  into 
which  they  shall  be  imported  ;  and  that  all  sorts  of  masts,  tim- 
ber, or  boards,  as  also  all  foreign  salt,  pitch,  tar,  rosin,  hemp, 
flaXy  raisins,  figs,  prunes,  olive  oils,  all  sorts  of  corn  or  grains, 
sugar,  jKJtashes,  spirits  connnonly  called  brandy,  wine,  or  aqua 
vita^  wines  of  the  growth  of  Spain,  the  Islands  of  the  Canaries, 
or  Portugal,  Madeira,  or  Western  Islands,  and  all  the  goods  of 
the  growth,  production,  or  manufacture  of  Muscovy  or  Russia 
which  shall  be  imported  into  any  of  the  ports  or  places  in  Eng- 
land, Iretandy  Wales,  or  the  town  of  Berwick  upon  Tweed,  in  any 
or  other  than  such  shipping,  and  so  navigated,  and  all  currants 

and 
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and  Turkey  comnKxlities  which  sliall  be  imported  into  any  of  the 
places  aforesaid,  in  any  other  than  Ew^lhh-hxxAx,  shipping,  and 
navigated  as  aforesaid,  shall  be  deemed  aliens*  goods,  and  pay 
accordingly  to  the  town  or  port  into  which  they  shall  be  im- 
ported. 
$87.  And  by  $  27.  it  is  further  enacted,   That  a^^xy  merchant  or 

other  passinjr  any  goods,  wares,  or  merchandize,  inwards  or  out- 
wards, shall,  by  himself  or  his  known  servant,   factor,  or  agent, 
subscribe  one  or  more  bill  or  bills  of  entry,  whether  such  goods 
are  on  alien  or  British  account,  and,  if  required,  make  oath  of 
the  same  before  the  officer  appointed  to  receive  the  said  duties 
(who  is  authorized  by  the  charter  granted  to  the  said  [a)  mayor 
(a) This  a/)-      and  commonalty  and  citizens  to  administer  the  same);  and  no 
P^^*  ^^  '"*^"   entry  on  alien  account  shall  be  permitted  by  the  officers  of  the 
commonaUv"     customs  to  pass,  or  the  goods  to  be  delivered,  unless  the  signa- 
o(  London.        ture  or  mark  of  the  city  collector  or  his  deputy  appears  on  the 
face  of  such  warrant;  and  if  any  goods  be  entered  on  British 
account,  which  are  bona  ^fide  aliens*  property,  the  merchant  or 
others  entering  the  same  shall  forfeit  and  pay  the  sum  of  fifty 
jK)unds,  to  be  recovered  by  action  of  debt,  bill,  plaint,  or  inform- 
ation and  in  any  of  his  majesty's  courts  of  record  at  Westminster^  in 
the  name  of  the  chamberlain  of  the  said  city,  on  behalf  of  the 
said  mayor  and  commonalty  and  citizens  ;  and  the  damages  so 
to  be  recovered  shall  be  paid  into  the  chamber  of  Ijondon  for  the 
use  of  the  said  mayor  and  commonalty  and  citizens. 
4G.4.  c.  77.  Horjo  goods  imported  and  exported  in  foreign  ships   may  pay 

«  An  act"to'^'  ^^^^^  °^  ^^^  t/mw^flc^'  as  in  British  ships.  It  shall  be  lawful 
«  authorize  ^^^  ^'^  majesty,  with  the  advice  of  his  privy  council,  or  by  his 
**  His  Majesty-,  order  in  council,  to  be  published  from  time  to  time  in  the  London 
II  undercertain  Gazette,  to  authorize  the  importation  into,  or  exportation  from, 
circum-  ^i^g  United  Kingdom,  or  from  any  other  of  his   majesty's  domi- 

**  stances,  to  .  „  "ii-i  iin-  i*^  ^ 

«  regulate  the    "'oo^)  "»  any  gomls  which  may  be  legally  imported  or  exported 
**  duties  and       in  foreign   vessels,   upon  payment  of  the  like  duties  only,  and 
**  drawlMcks      vrith  the  like  drawbacks,  bounties,  and  allowances,  as  are  charged 
**  imported  or    °^  granted   upon  similar  goods,  when  imported  or  exported  in 
*'  exfxjrted  in     British  vessels ;  provided   always,  that  before   any   such    order 
•*  foreipn  vev    shall  be  issued,  satisfactory  proof  shall  have  been  laid  before  his 
**iel8,"&c.&c.  niajesty  and  his  privy  council,  that  goods  imported  into  or  ex- 
ported from  the  foreign  country  in  whose  favour  such  remission 
of  duties,  or  such   drawbacks,   bounties,  or  allowances  shall  be 
granted,  are  charged  with  the  same  duties,  and  are  allowed  the 
same  drawbacks,  bounties,  or  allowances,  when  imported  into  or 
exported  from  such  foreign  country  in  British  vessels  as  are  le- 
vied or  allowed  on  similar  goods  when  imported  or  exported  in 
vessels  of  such  country. 
§  *•  Hcnv  additional  duties  may  he  levied  on  goods  imported  in  foreign 

vessels.  It  shall  be  lawful  for  his  majesty,  with  the  advice  of  his 
privy  council,  or  by  his  majesty's  orders  in  council  as  aforesaid, 
whenever  it  shall  be  deemed  expedient,  to  charge  any  additional 
duties  of  customs,  or  to  withhold  the  payment  of  any  drawbacks, 
bounties,  or  allowances,  upon  any  goods  imported  into  or  ex- 
ported 
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ported  from  the  United  Kingdom,  or  imported  into  or  exported 
from  any  of  his  majesty's  dominions  in  vessels  belonging  to  any 
foreign  country  in  which  higher  duties  shall  have  been  levied  or 
smaller  drawbacks,  bounties,  or  allowances  granted,  upon  goods, 
when  imported  into  or  exported  from  such  foreign  country  in 
British  vessels,  than  are  levied  or  granted  upon  similar  goods, 
when  imported  or  exported  in  vessels  of  such  country ;  provided 
always,  that  such  additional  or  countervailing  duties  and  draw- 
backs, bounties,  or  allowances,  shall  not  be  of  greater  amount 
than  may  be  deemed  fairly  to  countervail  the  difference  of  duty, 
drawback,  bounty,  or  allowance,  paid  or  granted  on  goods  im- 
ported into  or  exported  from  such  foreign  country  in  British  ves- 
sels, more  or  less  than  the  duties,  drawbacks,  bounties,  or  allow- 
ances there  charged  or  granted  upon  similar  goods  imported  into 
or  exported  from  such  foreign  country  in  vessels  of  such  country. 

Hers:  diUics  may  he  removed^  or  again  imposed.     His   majesty,  5  4. 

by  the  advice  of  his  privy  council,  or  by  any  orders  in  council 
as  aforesaid,  is  hereby  empowered  to  remove,  or  again  to  impose, 
any  such  additional  or  countervailing  duty  of  customs,  or  to 
renew  or  withhold  such  drawbacks,  bounties,  or  allowances, 
whenever  it  shall  be  deemed  expedient  so  to  do. 

Additional  tonnage  duties.  It  shall  be  lawful  for  his  majesty,  5G.4.  c.  i. 
with  the  advice  of  his  privy  council,  or  by  his  majesty's  order  in  §  3. 
council,  to  be  published  from  time  to  time  in  the  Lojidon  Gazette 
(whenever  it  shall  be  deemed  expedient),  to  levy  any  additional  or 
countervailing  duty  of  tonnage  upon  any  vessel  which  shall  enter 
any  of  the  ports  in  the  United  Kingdom  of  Great  Britain  and 
Ireland^  or  in  any  of  his  majesty's  dominions,  and  which  shall 
belong  to  any  foreign  country  in  which  any  duties  of  tonnage 
shall  have  been  or  shall  be  levied  upon  British  vessels  entering 
the  ports  of  such  country  higher  than  are  levied  upon  the  vessels 
of  such  countr}';  provided  always,  that  such  tonnage  duties  shall 
not  be  of  greater  amount  than  may  be  deemed  to  countervail  the 
difference  paid  in  such  foreign  country  upon  the  tonnage  of  Bri~ 
tisJi  vessels  more  than  the  duty  there  charged  upon  the  vessels  of 
such  country. 

Entry  of  foreign  vessels  on  payment  of  like  tonnage  duties  as  on  5  G.  4.  c.  i. 
British  vessels.  It  shall  be  lawful  for  his  majesty,  with  the  advice  §'*• 
of  his  privy  council,  or  by  his  majesty's  orders  in  council,  to  be 
published  from  time  to  time  in  the  London  Gazette^  to  jiermit  and 
authorize  the  entry  into  any  port  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  of  any  of  his  majesty's  dominions, 
of  any  foreign  vessel,  upon  payment  of  the  like  duties  of  ton- 
nage only  as  are  or  may  be  charged  upon  similar  British  vessels : 
provided  always,  that  before  any  such  order  shall  be  issued,  sa- 
tisfactory prcK)f  shall  have  been  laid  before  his  majesty  and  his 
privy  council,  that  vessels  of  the  foreign  country  in  whose  fa- 
vour such  permission  shall  be  granted,  are  charged  with  no  other 
or  higher  tonnage  duties  on  their  entrance  into  the  ports  of  such 
foreign  country  than  are  levied  on  the  entry  into  such  ports  upon 
the  vesseb  of  such  country.  1| 

(E)Of 
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(E)  Of  prohibited  Goods. 

jSee Pope's         AS  the  offence  of  smugglinc  consists  in  bringing  on  shore  or 
Customs  carrying  from  the  shore  of  any  goods,  wares,  or  merchandize, 

P"'k^*  which  are  by  law  prohibited  to  be  brought  on  sliore  or  carried 

^    ^       •^'"        from  the  shore,  it  will  be  proper  to  give  some  account  of  prohi- 
bited goods. 
6G.  4.  C.I07         ^'  '^^^^  exportation  of  some  goods  is  prohibited  entirely. 
§  99.  '  D  %  fi  G.  4.  c.  107.  §  99.  it  is  enacted,  Tiiat  the  several  sorts  of 

goods  enumerated  or  described  in  the  table  following  (denomi- 
nated "  A  Table  of  Prohibitions  and  Restrictions  Outwards,") 
shall  l>e  either  absolutely  prohibited  to  be  exported  from  the 
United  Kingdom,  or  shall  be  exported  only  under  the  restrictions 
mentioned  in  such  table,  according  as  the  several  sorts  of  such 
goods  are  respectively  set  forth  therein ;  that  is  to  say, 


1.  A  Table  of  Prohibitions  and  Restrictions  Outwards, 

• 
**  Clocks  and  watches ;  viz.  Any  outward  or  inward  box,  case, 
"  or  dial-plate,  of  any  metal,  without  the  movement  in  or  with 
**  every  such  box,  case,  or  dial-plate,  made  up  fit  for  use,  with 
"  the  clock  or  watchmaker's  name  engraven  thereon. 

"  Lace :  viz.  Any  metal  inferior  to  silver,  which  shall  be  spun, 
**  mixed,  wrought,  or  set  upon  silk,  or  which  shall  be  gilt,  [or 
**  drawn  into  wire,  or  flatted  into  plate,  and  spun  or  woven,  or 
•*  wrought  into  or  upon,  or  mixed  with  lace,  fringe,  cord,  em- 
**  broidery,  tambour-work  or  buttons,  made  in  the  gold  or  silver 
**  lace  manufactory,  or  set  upon  silk,  or  made  into  bullion 
**  spangles,  or  pearl,  or  any  other  materials  made  in  the  gold 
**  or  silver  lace  manufactory,  or  which  shall  imitate  or  be  meant 
•*  to  imitate  such  lace,  fringe,  cord,  embroidery,  tambour-work 
**  or  buttons ;  nor  shall  any  person  export  any  copper,  brass,  or 
'*  other  metal  which  shall  be  silvered  or  drawn  into  wire,  or 
**  flattened  into  plate,  or  made  into  bullion  spangles,  or  pearl,  or 
"  any  other  materials  used  in  the  gold  and  silver  lace  manu- 
"  factory,  or  in  imitation  of  such  lace,  fringe,  cord,  embroidery, 
"  tambour-work  or  buttons,  or  of  any  of  the  materials  used  in 
**  making  the  same,  and  which  shall  hold  more  or  bear  a  greater 
"  proportion  than  three  pennyweights  of  fine  silver  to  the  pound 
"  avoirdupois  of  such  copper,  brass,  or  other  metal. 

"  Ani/  metal  inferior  to  silver,  whether  gilt,  silver,  stained  or 
"  coloured,  or  otherwise,  which  shall  be  worked  up  or  mixed 
«<  with  gold  or  silver,  in  any  manufacture  of  lace,  fringe,  cords, 
"  embroidery,  tambour-work  or  buttons. 

"  Tools  and  utensils ;  viz.  Any  machine,  engine,  tool,  press, 
"  paper,  utensil  or  instrument  used  in  or  proper  for  the  pre- 
"  paring,  working,  pressing  or  finishing  of  the  woollen,  cotton, 
*•  linen  or  silk  manufactures  of  this  kingdom,  or  any  other  goods 
"  wherein  wool,  cotton,  linen  or  silk  is  used,  or  any  part  of  such 
"  machines,  engines,   tools,   presses,  paper,   utensils  or  instru- 

"  ments. 
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"  ments,  or  any  model  or  plan  thereof,  or  any  part  thereof, 
"  except  wool  cards,  or  stock  cards,  not  worth  above  four  shil- 
"  lings  per  pair,  and  spinners'  cards,  not  worth  above  one  shilling 
"  and  sixpence  per  pair,  used  in  the  woollen  manufactures. 

"  Blocks^  plates,  engines,  tools  or  utensils,  commonly  used  in 
"  or  proper  for  the  preparing,  working  up  or  finishing  of  the 
"  calico,  cotton,  muslin  or  linen,  printing-manufactures,  or  any 
"  part  of  such  blocks,  plates,  engines,  tools  or  utensils. 

"  Rollers,  either  plain,  grooved,  or  of  any  other  form  or  denomi- 
"  nation,  of  cast-iron,  wrought-iron,  or  steel,  for  the  rolling  of 
"  iron  or  any  sort  of  metals,  and  frames,  beds,  pillows,  screws, 
"  pinions,  and  each  and  every  implement,  tool  or  utensil  there- 
**  unto  belonging ;  rollers,  slitters,  frames,  beds,  pillows  and 
"  screws  for  slitting  mills;  presses  of  all  sorts  in  iron  and  steel, 
"  or  other  metals,  which  are  used  with  a  screw  exceeding  one 
**  inch  and  a  half  in  diameter,  or  any  parts  of  these  several 
"  articles,  or  any  model  of  the  before-mentioned  utensils,  or 
"  any  part  thereof;  all  sorts  of  utensils,  engines  or  machines 
"  used  in  the  casting  or  boring  of  cannon,  or  any  sort  of  artil- 
"  lery,  or  any  parts  thereof,  or  any  models  of  tools,  utensils, 
"  engines  or  machines  used  in  such  casting  or  boring,  or  any 
"  part  thereof;  hand  stamps,  doghead  stamps,  pulley  stamps, 
*'  hammers  and  anvils  for  stamps ;  presses  of  all  sorts,  called 
"  cutting-out  presses,  beds,  or  punches,  to  be  used  therewith, 
"  either  in  parts  or  pieces,  or  fitted  together ;  scoring  or  shading 
"  engines  ;  presses  for  horn  buttons ;  dies  for  horn  buttons ;  rolled 
"  metal,  with  silver  thereon  ;  parts  of  buttons  not  fitted  up  into 
"  buttons,  or  in  an  unfinished  state ;  engines  for  chasing,  stocks 
"  for  casting  buckles,  buttons,  and  rings ;  die-sinking  tools  of  all 
"  sorts ;  engines  for  making  button  shanks ;  laps  of  all  sorts ; 
''  tools  for  pinching  of  glass ;  engines  for  covering  of  whips ; 
"  bars  of  metal,  covered  with  gold  or  silver,  and  burnishing 
**  stones,  commonly  called  blood-stones,  cither  in  the  rough  state 
"  or  finished  for  use ;  wire  moulds  for  making  paper ;  wheels 
"  of  metal,  stone  or  wood,  for  cutting,  roughing,  smoothing, 
**  polishing  or  engraving  glass ;  purcellas,  pincers,  sheers  and 
**  pipes  used  in  blowing  glass ;  potters*  wheels  and  lathes  for 
"  plain,  round,  and  engine  turning ;  tools  used  by  saddlers, 
**  harness-makers,  and  bridle-makers ;  viz.  candle-strainers,  side- 
"  strainers,  point-strainers,  creasing  irons,  screw  creasures,  wheel 
"  irons,  seat  irons,  pricking  irons,  bolstering  irons,  clams  and 
**  bead  knives ;  frames  for  making  wearing  apparel. 

**  2.  A  List  of  Goods  whic/i  may  be  prohibited  to  be  exported  by 
"  Proclamation  or  Order  in  Council. 

*•  Arms,  ammunition,  and  gunpowder. 

•*  Ashes,  pot  and  pearl. 

"  Military  stores  and  naval  stores,  and  any  articles  (except 
**  copper)  which  his  majesty  shall  judge  capable  of  being  con- 
"  verted  into,  or  made  use  of  in  increasing  the  quantity  of  military 
"  or  naval  stores. 

"  Prnx'tsiotis 
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**  Provisions  or  any  sort  of  victual  which  may  be  used  as  food 
"  by  man." 

And  if  any  goods  sliall  be  exported,  or  be  waterborne  to  be 
exported,  from  the  United  Kingdom,  contrary  to  any  proliibi- 
tions  or  restrictions  mentioned  in  such  table  in  respect  of  such 
gooils,  the  same  shall  be  forfeited. 

II.  The  importation  of  divers  goods  is  prohibited  entirely. 
6G.  4.C.  107.        By  6  G.  4.  c.  107.  §52.,  reciting,  that  it  is  expedient  for  the 
§  52.  due  encouragement  of  trade  and  manufactures,  and  for  the  se- 

curity of  the  revenue,  to  prohibit  or  restrict  the  importation  of 
certain  goods,  it  is  enacted,  that  the  several  sorts  of  goods  enu- 
merated or  described  in  the  table  following,  shall  be  either 
absolutely  prohibited  to  be  imported  into  the  United  Kingdom, 
or  shall  be  imported  only  under  the  restrictions  mentioned  in 
such  table,  according  as  the  several  sorts  of  such  goods  are 
respectively  set  forth  therein ;  that  is  to  say, 

3.  A  List  of  Goods  absolutely  prohibited  to  be  imported, 

des  ofcoairee'  -^^-"^^s,  ammunition,  and  utensils  of  war,  by  way  of  merchandize; 
may  now  be  '  except  by  licence  from   his  majesty,  for  furnishing  his  ma- 
imported,  jesty's  public  stores  only. 
{h)  By  7  G.  4.  Bandsti'ings ;  of  silk,  until  the  5th  Jidy,  1 826.  (a) 

above  act  as  BooAs ;  viz.  first  composed  or  written  or  printed  m  the  United 

prohibits  the  Kingdom,  and  printed  or  reprinted  in  any  other  country,  im- 

importation  of  ported  for  sale,  except  books  not  reprinted  in  the  United  King- 

accoifnt'ofthe  ^^"^  within  twenty  years;  or  being  parts  of  collections,  the 

strength  there-  greater  part  of  which  had  been  composed  or  written  abroad, 

of,  and  also  so  Brocade  of  gold  or  silver  buttons;  until  the  .Ith  Jul?/,  1826. 

much  of  the  Cattle,  great ;  except  600  head  yearly  from  and  of  the  breed  of 

hibitrth^mi^  the  Isle  of  Man,  into  the  port  of  Chester,  {b) 

portation  of  Coin ;  viz,  false  money,  or  counterfeit  sterling. 

beef,  pork  or     silver  of  the  realm,  or  any  money  purporting  to  be  such, 

bacon,  to  be  ^^^  being  of  the  established  standard  in  weight  or  fineness. 

fo^xport-  Cuhwrk ;  of  silk,  until  the  5th  July,  1826.  (b) 

ation  only,  is  Fi^h  of  foreign  taking  or  curing,  or  in  foreign  vessels ;  except 

repealed;  and  turbots  and  lobsters,  stockfisli,  live  eels,  anchovies,  sturgeon, 

cfThraW  botargo,  and  caviare. 

act^s  r^es^ricts  Fringe  ;  of  silk,  until  the  5th  Jdy,  J  826.  (b) 

in  any  way  Gloves,  ditto. 

the  import-  Gunpowder ;  except  by  licence  from  his  majesty,  such  licence  to 

ation  of  bon-         ^^  rrranted  for  fumishinc:  his  majesty's  stores  only, 

nets,  hats, or  t       l  ,i\  a  j      j  j 

plaiting  of  ^^'  (*) 

bass  or  straw.  Malt, 

chip,  cane  or  Mutton,  (b) 

aho'tf^am-"'^   PorA:.  (i) 

brics  or  lawns    Ribands,  laces,  and  girdles,  foreign  made,  whether  wholly  or 

and  also  of    '       partly  of  silk,  until  the  5th  o{  July,  1826  («);  except  ribands, 

coffee,  and  also       laces,  and  girdles,  brought  by  any  persons  as  part  of  their 

ofor-molu,and        dress. 

also  of  China-    j,,  .1. 

wareorporce-  ^neep.{f)) 

'  Snuf 
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Snuff 'ii:oyk.  lain,  not  being 

5///-5(«),  until  the  5th  of  Jw///,  1826;  w~.  wrought  silks,  Bengals  ^^'^^erwi^hln^ 

and  stuffs  mixed  with  silk  or  herba,  of  the  manufacture  of  \\^^  limits  of 

Persia^  China^  or  the  East  Lidies.  the  East  India 

Silks ;  Wrought  silks,  and  silks  mixed  with  gold,  or  other  ma-  Company's 

terials.(r/)  also  an  ^  ^o-'^ 
Wrought  silks,  velvets,  crapes,  and  tiffanies,  and  any  other  Jjacco  made  up 

work  made  thereof  wholly  or  partly,  {a)  in  rolls,  being 

Silk  stockings,  foreign  made,  except  stockings  brought  by  the  produce  of 


anv  person  for  his  oc  her  private  use.  ia)  f""^  ".T?f 
Spirits ;  VIZ.  irom  tlie  isle  of  Man.  of  Columbia, 
Spirits  of  greater  strength  than  one  to  nine  over  hydro-  and  in  pack- 
meter  proof  (Z>),  except  spirits  the  produce  of  the  British  pes-  ages  containing 
sessions,  or  of  the  Cape  of  Good  Hope,  f/^^^f^  ^^^'^^ 
Sicine,  (b)  tobacco,  is 
Tobacco-stalks  stripped  from  the  leaf,  whether  manufactured  or  repealed.    By 

not.  7  &  8  G.  4. 

Tobaccc^stalkjour.  l^^^l^: 

above  act  6  G.  4.  c.  107.  as  prohibits  the  importation  of  beef  and  pork  salted,  not  being  beef  or 
pork  commonly  called  corned  beef  or  pork,  and  also  so  much  of  the  said  act  as  prohibits 
the  importation  of  cattle,  sheep,  swine,  beef,  lamb,  mutton  or  pork,  from  the  Isle  of  Many 
being  the  produce  of  that  island,  is  repealed. 

4.  A  List  of  Goods  subject  to  certain  Restrictiofis  on  Importation, 

Bonnets,  hats,  or  platting  of  bass  or  straw,  chip,  cane,  or  horse- 
hair, proper  for  making  such  hats  or  bonnets;  not  being 
packed  in  bales  or  tubs,  each  of  which  shall  contain  seventy- 
five  dozen  of  such  hats,  or  224  lb.  of  such  platting  or  other 
manufacture,  at  least. 

Cambrics  or  lawns ;  not  being  in  bales,  cases,  or  boxes  covered 
with  sackcloth  or  canvas,  each  of  which  shall  contain  100 
whole  or  200  demi-pieces,  and  except  into  the  port  of  London, 
and  except  by  licence  from  the  commissioners  of  the  customs. 

China,  goods  from;  unless  by  the  East  India  Company,  and 
into  the  port  of  London. 

C'A/>wrrcdrr<' or  porcelainware;  except  into  the  ports  oi  London, 
Plymouth,  Bristol,  Liveipool,  Hull,  Newcastle,  Leith,  Greenock, 
Dublin,  Cork,  and  Belfast. 

^^^ !  unless  in  packages,  each  of  which  shall  contain  100  lbs. 
of  neat  coffees  at  least. 

ICast  India  goods,  of  places  within  the  limits  of  the  East  India 
Compani/s  charter ;  unless  in  such  ports  as  shall  be  approved 
of  by  the  Lords  of  the  Treasury,  and  dechired  by  order  in 
council  to  be  fit  and  proper  for  such  importation. 

Hides,  skins,  horns,  or  hoofs,  or  any  other  part  of  cattle  or 
beast;  his  majesty  may  by  order  in  council  prohibit,  in  order 
to  prevent  any  contagious  distemper. 

Or-molu  ;  viz.  articles  manufactured  wholly  or  partly  oi  oy^molu; 
except  into  the  |X)rts  of  L/ffidon,  Plymouth,  Bristol,  Liverpool, 
NnccastU,  Hidl,  Leith,  Greenock,  Dublin,  Coik,  and  Belfast. 

PorU 
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Parts  of  articles  i  viz,  any  distinct  or  separate  part  of  any  article 
not  accompanied  by  the  other  part,  or  all  the  other  parts  of 
such  article,  so  as  to  be  complete  and  perfect,  if  such  article 
be  subject  to  duty  according  to  the  value  thereof. 

Spin'tSy  not  being  perfumed  or  medicinal  spirits;  viz.  all  spirits 
unless  in  ships  of  70  tons  or  upwards. 

Rum  of  and  from  the  British  plantations,  unless  in  casks 

containing  not  less  than  20  gallons,  or  in  cases  containing  not 
less  than  three  dozen  reputed  quart  bottles. 

All  other  spirits,  unless  in  casks  containing  not  less  than 

40  gallons,  or  in  cases  containing  not  less  than  three  dozen 
reputed  quart  bottles. 

Tea :  unless  from  the  place  of  its  growth,  and  by  the  East  India 
Company i  and  into  the  port  of  London, 

Tobacco  and  SnufF;  viz,  unless  in  a  ship  of  the  burthen  of  120 
tons  or  upwards. 

And  unless  in  hogsheads,  casks,  chests,  or  cases,  each  of 

which  shall  contain,  of  neat  tobacco  or  snufF,  at  least  100  lbs. 
if  from  the  East  Indies,  or  450  lbs.  if  from  any  other  pUice, 
and  not  packed  in  bags  or  packages  within  any  such  hogs- 
head, cask,  chest,  or  case,  nor  separated  nor  divided  in  any 
manner  whatever;  except  tobacco  of  the  dominions  of  the 
Turkish  empire,  which  may  be  })acked  in  inward  bags  or 
packages,  or  separated  or  divided  in  any  manner  within  the 
outward  package,  provided  such  outward  package  be  a  hogs- 
head, cask,  chest  or  case,  and  contain  450  lbs.  net  at  least. 

And  unless  the  particular  weight  of  tobacco  or  snufF  in 

each  hogshead,  cask,  chest  or  case,  with  the  tare  of  the  same, 
be  marked  thereon. 

— —  And  unless  into  the  ports  of  London,  Liverpool,  Bristol, 
.Lancaster,  Cawes,  Falmouth,  Whitehaven,  Hull,  Port-Glasgow, 
Greenock,  Leith,  Newcastle-upon-Tyne,  Plymouth,  Belfast,  Cork, 
Drogheda,  Dublin,  Galway,  Limerick,  Londonderiy,  Newn/y 
Sligo,  Watnford,  and  Wexford. 

But  any  ship  wholly  laden  with  tobacco  may  come  into  the 

ports  of  Cawes  or  Falmouth  to  wait  for  orders,  and  there  re- 
main fourteen  days,  provided  due  report  of  such  ship  be  made 
by  the  master  to  the  collector  or  comptroller  of  such  port. 
Wine ;  viz.  unless  in  a  ship  of  the  burthen  of  60  tons  or  upwards. 

And  in  casks  containing  not  less  than  21  gallons,  or  in 

cases  containing  not  less  than  three  dozen  reputed  quart  bot- 
tles, or  six  dozen  reputed  pint  bottles,  except  for  private  use, 
and  with  leave  of  the  commissioners  of  customs. 
And  all  goods  from  the  Isle  of  Man,  except  such  as  be  of  the 
growth,  produce  or  manufacture  thereof. 
If  any  goods  be   imported   into  the   United   Kingdom  con- 
trary to  any  of  the  prohibitions  or  restrictions  mentioned  in  such 
table  in  respect  of  such  goods,  the  same  shall  be  forfeited.  || 

The  suffering  of  foreign  manufactures  to  be  worn  in  this  king- 
dom must,  by  exhausting  the  treasure  thereof,  and  depriving  the 
poor  of  employment,  be  very  detrimental ;  but  it  may  be  for  the 

bene^t 
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benefit  of  trade  to  suffer  such  to  be  imported,  provided  they  be 
Ro^aiii  exported.  Upon  this  principle,  divers  of  the  manufactures 
of  Persia  and  the  East  Indies  are  allowed  to  be  imported :  but 
it  is  provided,  that  they  shall  be  deposited  in  such  warehouses  as 
are  appreved  of  by  the  proper  officers  of  the  customs ;  and  that 
no  part  of  the  goods  shall  be  taken  thereout,  until  sufficient  se- 
curity be  given  that  the  same  shall  be  exported  to  foreign  parts, 
and  not  landed  aoain  in  this  kinadom. 

^Prohibited  Goods  maybe  "jiarehoused  for  Exportation.  —  By   gG.  4.  c.  107. 
6G.  t.  c.  107.  §53.,   any  goods   of  whatsoever   sort   may  be  ^55, 
imported  into  the  United  Kingdom,  to  be  warehoused  under  the 
regulations  of  any  act  in  force  for  the  time  being  for  the  ware- 
housing of  goods,  without  payment  of  duty  at  the  time  of  the 
iirst  entry  thereof,  or  notwithstanding  that  such  goods  may  be 
prohibited  to  be  imported  into  the  United  Kingdom  to  be  used 
therein,  except  the  several  sorts  of  goods  enumerated  or  described 
in  manner  following;  that  is  to  say,  —  goods  prohibited  on  ac- 
co*nU  of  the  package  in  which  they  are  contained,  or  the  tonnage 
of  the  ship  in  which  they  are  laden;  tea  and  goods  from  China 
ill  any  oLher  than  British  ships,  or  by  other  persons  than  the 
East  India  Company ;  gunpowder,  arms,  ammunition,  or  utensils 
of  war ;  dried  or  salted  fish,  not  being  stockfish,  beef,  pork,  or  ba- 
con (a),  infected  hides,  skins,  horns,  hoofs,  or  any  other  part  of  any  ^^\  jjy  7Q.4, 
cattle  or  beast ;  counterfeit  coin  or  tokens  ;  books  first  composed  c.  48.  §  6.  so 
or  written,  or  printed  and  published  in  the  United  Kingdom,  and  »""ch  of  the 
reprinted  in  any  other  codnlry  or  place;   copies   of  prints  first  ^r^J^fuugj^ 
engraved,  etched,  drawn,  or  desigiievl  i!i  the  United  Kingdom ;  jj^ef^  por^^  or 
copies  of  casts  of  sculptures  or  models  first  made  in  the  tlniled  bacon  to  be 
Kingdom ;  clocks  or  watches  impressed  with  any  mark  or  htamp,   warehoused 
appearing  to  be  or  to  represent  any  legal  British  assay,  mark,  or  J^^ion^onlTis 
stamp,  or  purporting,  by  any  mark  or  appearance,  to  be  of  the  repealed.  * 
manufacture  of  the  United  Kingdom,  or  not  having  the  name  and 
place  of  abode  of  some  foreign  maker  abroad   visible  on  the 
frame,  and  also  on  the  face,  or  not  being  in  a  complete  state, 
witii  all  the  parts  properly  fixed  in  the  case. 

Entry, — If  by  reason  of  the  sort  of  any  goods,  or  the  place  §  54. 

whence,  oc  the  country  or  navigation  of  the  ship  in  which  any 
goods  have  been  imported,  they  he  such,  or  be  so  impor;ed,  as 
that  ihey  may  not  be  used  in  the  Un-tcd  Kingdom,  they  shall  not 
be  entered,  except  to  be  warehoused ;  and  it  shall  be  declared 
upon  the  entry  of  such  goods,  that  they  are  entered  to  be  ware- 
housed for  exportation  only.|| 

For  the  further  encouragement  of  trade  and  navigation,  the  jjScc  Pope's 
person  exporting  prohibited  goods  is,  in  some  cases,  entitled  to  J^i'stoms 
a  drawback  of  tlie  duties  wliich  were  paid  on  the  importation  of  (/4[h*^ci*\|j 
the  goods. 

As  one  of  the  requisites  necessary  to  entitle  an  exporter  of 
prohibited  goods  to  a  drawback  is  a  certificate  from  the  proper 
officer  of  the  customs  that  the  duties  were  paid  upcm  the  import- 
ation of  the  goods  such  gootls  arc  called  certificate  goods. 

Vol.  VII.  A  a  ^uch 
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Such  great  improvements  have  been  made  in  agriculture,  that 
tlie  corn  produced  in  this  kingdom  is  usually  more  than  sufficient 
for  the  support  of  the  inhabitants.  It  follows,  that  the  export- 
ation of  corn  must  in  the  general  be  vastly  advantageous  to  the 
whole  nation,  as  well  as  to  the  land-owners.  To  promote  this, 
and  that  it  may  be  sent  to  foreign  markets  as  cheap  as  the  corn 
of  other  countries,  it  has  been  thought  proper  to  allow  a  bounty, 
upon  the  exportation  of  divers  kinds  of  grain,  when  the  price  of 
the  grain  does  not  exceed  a  certain  sum. 

54G.3.  C.C9.  II  By  54  G.  3.  c.  69.,  all  duties  of  customs,  and  also  all  bounties 
respectively  payable  on  the  exportation  of  any  corn,  malt,  meal  or 
flour,  from  any  part  of  the  United  Kingdom,  and  all  restrictions 
u[X)n  the  exportation  thereof  under  any  act  of  parliament  in  force 
in  relation  thereto,  shall  cease.  And  it  shall  be  lawful  for  any 
person  to  export  at  all  times  from  any  part  of  the  United  King- 
dom, any  corn,  grain,  meal,  malt  and  flour,  without  the  payment 
of  any  duty  of  customs  thereon,  and  no  person  shall  be  entitled 
to  demand  or  receive  any  bounty  for  the  exportation  of  any 
corn,  grain,  meal,  malt  or  flour,  from  any  part  of  the  United 
Kingdom. 

As  to  the  im-         By  6  G.  4.  c  1 1 1.,  corn,  grain,  meal,  malt,  flour,  biscuit,  bran, 

port  duties  on  grits,  pearl   barley,   and  Scotch  barley,  of  the  produce  of  the 

ser-f&8°G.'4.   United  Kingdom,  are  free  of  export  duty.|| 

c.  58.    See  Pope's  Customs  Guide,  p.  98.  et  teq.  (l4th  ed.) 

In  some  cases,  for  the  sake  of  encouraging  domestic  manufac- 
tures, an  allowance  or  premium  is  granted  on  the  exportation 
thereof.  This  is  not  only  done,  when  they  are  made  of  foreign 
materials  which  have  paid  duties  on  importation,  as  in  the  case 
of  wrought  silks ;  but  likewise,  when  they  are  made  of  native 
materials,  as  in  the  case  of  starch  and  divers  other  manufactures. 
llSe  P     '  ^"  ^^^  these  instances,  and  in  every  other  wherein  a  bounty  or 

Customs'  drawback  is  paid,  or  any  debenture  is  made  out  for  the  payment 

Guide,  p.  241.  of  a  bounty  or  drawback,  upon  the  shipping  of  any  goods  for 
et  scq.  (i4th  exportation,  the  relanding  of  the  goods  is  prohibited,  in  order  to 
*"•)  prevent  the  loss  which  the  revenue  would  thereby  sustain,  and 

the  injury  which  would  thereby  be  done  to  the  fair  trader ;  and 
a  bond  is  usually  entered  into,  by  the  person  who  receives  such 
bounty,  drawback,  or  debenture,  with  condition,  that  the  goods 
shall  be  carried  into  parts  beyond  the  seas,  and  not  landed  again 
in  this  kingdom. 

(F)  Of  the  pecuniary  Penalties  and  Forfeitures  in- 
curred by  Persons  guilty  of  Smuggling,  or  of 
such  Practices  as  have  a  direct  Tendency  thereto. 

A  S  the  offence  of  smuggling  is  not  complete  unless  some  goods, 

wares,  or  merchandize,  are  actually  brought  on  shore  or 

carried  from  the  shore  contrary  to  law,  a  person  may  be  guilty 

of  divers  practices  which  have  a  direct  tendency  thereto,  without 

being  guilty  of  the  offence. 

For 
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For  the  sake  of  preventing  or  putting  a  stop  to  such  practices, 
penalties  and  forfeitures  are  inflicted  by  divers  statutes ;  and  in- 
deed it  would  be  to  no  purpose,  in  a  case  of  this  kind,  to  provide 
against  the  end,  without  providing  at  the  same  time  against  the 
means  of  accomplishing  it. 

In  treating  of  the  penalties  and  forfeitures,  to  which  persons 
guilty  of  such  practices  as  have  a  direct  tendency  to  this  offence 
are  liable,  it  is  not  intended  to  give  an  account  of  the  penalties 
and  forfeitures  which  are  inflicted  in  every  particular  case.  This 
would  be  going  into  a  very  large  field ;  and  it  will  sufficiently 
answer  the  present  design,  to  give  a  general  account  of  such 
penalties  and  forfeitures. 

The  rule  generally  adhered  to,  in  the  statutes  by  which  penal- 
ties and  forfeitures  are  inflicted  for  offences  against  the  laws  re- 
lating to  the  customs,  is,  that  one  moiety  of  the  money  arisuig 
from  such  penalties  and  forfeitures  shall  be  to  the  use  of  his  ma- 
jesty, his  heirs  and  successors,  the  other  moiely  to  the  use  of  such 
person  or  persons  as  shall  seize  the  smuggled  or  prohibited 
goods,  or  inform,  sue  or  prosecute  for  the  same,  by  action,  bill, 
plaint  or  information,  in  any  of  the  courts  of  record  at  West- 
mitisfcr,  or  in  the  court  of  Exchequer  in  Scotland:  but  in  some 
few  cases  the  application  of  the  money  is  otherwise  directed. 

1.  In  Skips  at  Sea  or  hoveling  upon  the  Coast, 

(By  6  Geo.  4.  c.  108.  §1.,  from    and    after   the   5th    of  Ja-  6G.  4.c.  108. 
nuary,  1826,  this  act,  and  all  the  provisions  therein  contained,  §  ^' 
shall  have  effect,  and  come  into  and  be  and  continued  in  full 
force  and  operation,  for  the  prevention  of  smuggling,   and  shall 
extend  to  any  law  in  force,  or  hereafter  to  be  made,   relating  to 
the  revenue  or  management  of  the  customs. 

Vessels  within  certain  distances  on  coasts  icith  contraband  ^loods 

o 

not  proceeding  on  voyage, —  If  any  vessel  or  boat  belonging  in  the 
whole  or  in  part  to  his  majesty's  subjects,  or  whereof  one  half  of 
the  persons  on  board  the  vessel  or  boat  be  subjects  of  his  ma- 
jesty, be  found  within  four  leagues  of  the  coast  of  that  part  of  the 
United  Kingdom  which  is  between  the  North  Foreland  on  the 
coast  of  Kait  and  Bcachy-hcad  on  the  coast  of  Sussex,  or 
within  eight  leagues  of  the  coast  of  any  other  part  of  the  United  (fl)Under  the 
Kingdom,  or  shall  be  discovered  to  have  been  within  the  said  dis-  repealed  stat. 
tances,  not  proceeding  on  her  voyage  (fl),  wind  and  weather  per-  p'*  G.3.c.  47., 

mittinc,   havinir  on  board  or  in  any  manner  attached  or  fixed  [{ ^'"'' "^'^». 
.  "  ,    o.  .?  ,  that  a  coiivic- 

tncreto,  or  navmg  had  on  board  or  ui  any  manner  attached  or  tion  for  bcini; 
affixed  thereto,  or  conveying  or  having  conveyed  in  any  manner  found  on 
any  goods  whatsoever  liable  to  forfeiture,  by  this  or  any  other  act  [>oard  a  vmcl 
relating  to  the  revenue  of  customs,  upon  being  imported  into  the  ^U^h  "on'u^-^  * 
United  Kingdom;  then  not  only  such  goods,  together  with  their  band  goods, 
packages  and  all  goods  contained  therein,  but  also  the  vessel  or  nnist  negative 
boat,  together  with  all  her  gi'ns,  furniture,  ammunition,  tackle,  ^^'^^  ^^^  \*^^ 
and  apparel,  shall  \yc  forfeited  ;  provided,  that  such  distance  of  ,^?on'^hcr  voy- 
cight  leagues  shall  be  measured  in   any  direction  between  the  age,  and  must 
southward  and  eastward  of  Bcachij-hcad ;  aiul  the  provisions  of  stale  the  de- 
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fciiJant  to  be  this  act  shall  extend  to  such  distance  of  eight  leagues  in  every 
?  *.^"^'^^  "*^'  direction  of  Beachy-head,  although  any  part  of  such  limits  may 
llawkins,  exceed  the  distance  of  four  leagues  from  any  part  of  the  coast  of 

2Barn.&C.3i.  Great  Britain  to  the  eastward  o^  Beach ij-head  aforesaid. 
6Geo.4.c.i08.       British  vessels  xcithin  100  leagues  of  coast,  with  spirits,  tobacco^ 
§  3-  cr  snuff,  in  illegal  packages,  or  with  implements  for  smuggling,  (a) 

(a)  By  7  G.  4.  —  If  any  vessel  or  boat,  not  being  square-rigged,  belonging  in  the 
c.  48.  §  16.,  it  ^vhole  or  part  to  his  majesty's  subjects,  or  whereof  one  half  of  the 
koat\hnt-°  persons  on  board  or  discovei-ed  to  have  been  on  board  the  vessel 
ever  arrive,  or  boat,  be  subjects  of  his  mnjesty,  be  found  in  any  part  of  the 
or  l>e  fountlor  British  or  Irish  Channels,  or  elsewhere  on  the  high  seas,  within 
hav'^Iw  n' '"  '  ^^  leagues  of  any  part  of  the  coast  of  the  United  Kingtlom,  or  be 
\vithin  anv  discovered  to  have  been  within  the  said  limits  or  distances,  hav- 
port,  harbour,  ingon  board  or  in  any  manner  attached  or  affixed  thereto,  or  con- 
river,  or  creek,  veying  or  having  conveyed,  in  any  manner,  any  brandy,  or  other 
ofthcUmtetl  gpij-^g  jp  jjny  cask  or  packaoe  of  less  size  or  content  than  40 
Kingdom,  not        ,•  /       "^     -  ^    r       ^  «•   i  i        i    i 

being  driven      gallons,  (exceptmg  only  tor  tne  use  ot  the  seamen  then  belongmg 

therein  by         to  and  on  board  such  vessel  or  boat,  not  exceeding  two  gallons 

stress  of  for  each  seaman,)  or  any  tea  exceeding  6  lbs.  in  the  whole,  or  any 

weal  ler  or  tobacco  or  snuff  in  any  cask  or  patka<ve  whatever,  containing  less 
other unavoid-     ,  ,  ^«   ,,  •',     i  *        ,  ».  '  .  ,  .  »       , 

able  accident,    "^^"  ^-^O  lbs.,  or  packed  separately  m  any  manner  withm  such 

having  on  cask  or  package,  (except  loose  tobacco  for  the  use  of  the  seamen, 
board  or  in  not  exceeding  5  lbs.  for  each  seaman,)  or  any  cordage  or  other 
^t7  ^^"1"^"^  c  article  adapted  and  prepared  for  slinging  small  casks,  or  any 
fixed  thereto,  c*asks  or  other  vessels  whatsoever,  capable  of  containing  liquids, 
or  having  had  of  less  size  or  content  than  40  gallons,  of  the  sort  or  description 
on  board  or  used,  or  intended  to  be  used,  or  fit  or  adapted  for  the  smuggling 
attached or"af-  °^  spirits;  or  any  materials  for  the  forming,  making,  or  con- 
fixed thereto,  structing  such  casks  or  vessels,  or  any  syphon,  tube,  hose,  or 
or  conveying  implements  whatsoever,  for  the  broaching  or  drawing  any  fluid, 
or  having  con-  or  any  articles  or  implements  or  materials  adapted  for  the  re- 
manner"  with-  Packing  tobacco  or  snuff,  (unless  the  cordage  or  other  articles  as 
in  any  such  aforesaid  are  really  necessary  for  the  use  of  the  vessel  or  boat,  or 
port,*  harbour,  are  a  part  of  the  cargo  of  the  vessel  or  boat,  and  included  in  the 
river,  or  creek,  regular  and  official  documents  of  the  vessel  or  boat,)  in  such  case 
o"LrTpirfts°^  ^''®  ^^'^^  spirits,  tea,  tobacco,  or  snuff,  together  with  the  casks  or 
except  rum,*  packages  containing  the  same,  and  the  cordage  and  other  articles, 
in  any  pack-  and  also  the  vessel  or  boat,  with  all  her  guns,  furniture,  ammu' 

age  of  less  size  nition,  tackle,  and  apparel  therein,  shall  be  forfeited, 
or  content  »  »  i  i 

than  40  gallons,  except  only  for  the  use  of  the  seamen  then  belonging  to  and  on  l)oard  such 
vessel  or  boat,  not  exceeding  two  gallons  for  each  seaman,  or  any  iobacco  or  snuffin  any  cask 
or  package  in  which  such  tobacco  or  snuff  could  not  be  legally  imported  into  the  United  King- 
dom in  such  vessel,  (except  loose  tobacco  for  the  use  of  the  seamen,  not  exceeding  5  lbs. 
weight  for  each  seaman,)  every  such  vessel  or  boat,  together  wiih  such  spirits  or  tobacco, 
shall  be  forfeited;  and  every  person  found  or  discovered  to  have  been  on  board  such  vessel  or 
boat,  at  the  time  of  her  becoming  so  liable  to  forfeiture,  and  knowing  such  spirits  or  tobacco 
to  be  or  to  have  been  on  board,  or  attached  to  such  vessel  or  boat,  shall  forfeit  100/.,  and  shall 
be  liable  to  detention  and  prosecution,  and  to  be  dealt  with  in  the  manner  directed  bv  the 
above  act,  in  cases  of  persons  found  or  discovered  to  have  been  on  board  vessels  liable  to 
forfeiture  under  that  act;  proviiled  always,  that,  if  it  be  made  appear  by  proof  on  oath,  to 
the  satisfaction  of  the  commissioners  of  customs,  that  the  said  spirits  or  tobacco  were  on  board 
without  the  knowledge  or  privity  of  the  owner  or  master  of  such  vessel  or  boat,  and  without 
any  wilful  neglect  or  want  of  reasonable  care  on  their  or  either  of  their  behalfs,  that  then  the 

vessel 
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vessel  or  boat  shall  not  be  liable  to  forfeiture,  although  the  persons  concerned  in  placing  the 
spirits  or  tobacco  on  board,  or  knowing  thereof,  shall  be  liable  to  detention  and  prosecution  as 
aforesaid. 

Foreign  vessels  having  been  within  certain  distances  of  coast,  §  4. 

hcrving  on  board  spirits,  tea,  or  tobacco,  in  illegal  packages.  — 
If  any  foreign  vessel  or  boat,  (not  being  square-rigged,)  in  which 
there  shall  be  one  or  more  subjects  of  his  majesty,  be  found 
witiiin  four  leagues  of  that  part  of  the  United  Kingdom  which  is 
between  the  North  Foreland  on  the  coast  of  Kent,  and  Deachy- 
head  on  the  coast  oi  Sussex,  or  within  eight  leagues  of  any  other 
part  of  the  coast  of  the  United  Kingdom,  to  be  measured  as  afore- 
said, or  shall  be  discovered  to  have  been  within  the  said  distances, 
not  proceeding  on  her  voyage,  wind  and  weather  permitting, 
having  on  board  or  in  any  manner  attached  or  affixeti  thereto, 
or  liaving  had  on  board  or  in  any  manner  attached  or  affixed 
thereto,  or  conveying  or  having  conveyed  in  any  manner,  any 
brandy  or  other  spirits,  in  any  cask  or  package  of  less  size  or 
content  than  40  gallons,  (except  only  for  the  use  of  the  seamen 
belonging  to  and  on  board  such  vessels,  not  exceeding  two  gal- 
lons for  each  seaman,)  or  any  tea,  exceecHng  6  lbs.  in  the  whole, 
or  any  tobacco  or  snuff  in  any  cask  or  package  whatsoever,  con- 
taining less  than  450  lbs.,  or  packed  separately  in  any  manner 
within  such  cask  or  package,  (except  loose  tobacco  for  the  use  of 
the  seamen,  not  exceeding  5  lbs.  for  each  seaman  on  board  such 
vessel,)  tlien  such  vessel  or  boat,  with  all  her  guns,  furniture, 
ammunition,  tackle,  and  apparel,  shall  be  forfeited. 

Foreign  vessels  at  anchor,  or  hovering  withing  one  league  of  coast,  §  ^^ 

havitig  on  board  contraband  goods.  —  If  any  foreign  vessel  (a)  (a)By  7  G.  4, 
whatsoever  be  found  within  one  league  of  the  coast  of  the  United  c.  48.  §  i5., 
Kingdom,  not  proceeding  on  her  voyage,  wind  and  weather  permit-  ^^^  hke  for- 
ting,  having  on  board  or  in  any  manner  attached  or  fixed  thereto,  ^y^\.^^  ^^^gg  " 
or  having  had  on  board  or  in  any  manner  attached  or  i^i^s^Qd  there-  shall  attach 
to,  or  conveying  or  having  conveyed  in  any  manner,  within  such  equally  to  any 
distance,  any  goods  whatsoever,  liable  to  forfeiture  by  this  or  any  '^'^^'f,"  ^°Y* 
other  act  relating  to  the  revenue  of  customs,  upon  being  import-  effectually  as  if 
ed  into  the   United  Kingdom,  in  such  case  the  vessel,   together  in  the  said  act 
with  her  guns,  furniture,  ammunition,  tackle,  and  apparel,  and  such  forfeiture 

all  such  goods  laden  therein,  shall  be  forfeited.  had  been 

°  '  made  to  at- 

tach to  any  foreign  vessel  or  boat. 

Throwing    goods   ovaboard   during  chase,  —  Whenever    any  §  6. 

boat  or  vessel  belonging,  in  the  whole  or  a  part,  to  his  majesty's 
subjects,  or  whereof  one  half  of  the  persons  on  board  are  subjects 
of  hb  majesty,  shall  be  found  within  four  or  eight  leagues  of  the 
coast  of  the  United  Kingdom,  as  aforesaid,  or  be  found  as  afore- 
said in  the  British  or  Irish  Channel,ov  elsewhere  within  100  leagues 
of  the  coast  of  this  kiugdonj,  and  chase  shall  be  given,  or  signal 
made  by  any  vessel  in  his  majesty's  service,  or  in  the  service  of 
the  revenue,  hoisting  the  proper  pendant  and  ensign,  as  herein- 
after mentioned,  in  order  to  bring  such  vessel  or  boat  to ;  if  any 
person  on  board  such  vessel  or  Ixjat  shall,  during  the  chase,  or 

A  a  3  before 


358  SMUGGLING  ||AND  CUSTOMS.]] 

before  such  vessel  or  boat  shall  bring  to,  throw  overboard  the 
cargo  or  any  part  of  the  same,  (unless  through  unavoidable  ne- 
cessity, or  for  the  preservation  of  such  vessel  or  boat  having  a 
legal  cargo  on  board,)  or  shall  stave  or  destroy  any  part  of  the 
cargo  to  prevent  seizure  thereof,  in  such  case  the  vessel  or  boat, 
with  all  her  guns,  furniture,  ammunition,  tackle,  and  apparel,  shall 
be  forfeited. 
6  G.4.  c.  108.  Vessels  Jrom  certain  parts  of  Europe  found  at  anchor^  or  found 
^  7.  tr/M  spirits,  tea,  or  tobacco,  on  board.  —  If  any  vessel  not  being 

square-rigged,  nor  a  galliot  of  not  less  than  50  tons  burthen,  or 
any  boat  coming  from  Brest  on  the  coast  of  France,  or  from  any 
place  between  Brest  on  the  coast  of  France  and  Cape  Finisterrc 
on  the  coast  o^  Spain,  including  all  islands  on  the  coi\s^X,oi  France 
and  Spain,  between  those  places,  or  coming  from  any  place  be- 
tween the  Helder  Point  on  the  coast  of  Holland,  and  North 
Bergen  on  the  coast  of  Noi-way,  or  from  any  place  as  far  up 
the  Cattegat  as  Gottenburg,  including  all  the  islands  on  the  coast 
between  those  places,  shall  arrive  in  any  of  the  ports  of  the 
United  Kingdom,  or  shall  be  found  at  anchor  or  hovering  within 
the  limits  of  any  of  the  ports  thereof,  and  not  proceeding  on  her 
voyage,  wind  and  weather  permitting,  having  on  board  for  the 
use  of  the  seamen  then  belonging  to  and  on  board  such  vessel 
or  boat,  any  spirits  exceeding  one  half  gallon  for  each  seaman, 
or  having  on  board  any  tea,  exceeding  4  lbs.  in  the  whole,  or 
having  on  board  any  tobacco,  (excepting  loose  tobacco,  not  ex- 
ceeding 2  lbs.  for  each  seaman,)  then  not  only  all  such  goods, 
but  also  the  vessel  or  boat,  with  all  her  materials,  shall  be  for- 
feited. 
X  g^  Vessels  from  other  parts  of  Europe  at  anchor,  or  hovering  with 

spirits,  tea,  or  tobacco,  on  board.  —  If  any  vessel  not  being 
square-rigged,  nor  a  galliot  of  not  less  than  50  tons  burthen,  or 
any  boat  coming  from  any  place  between  Brest  on  the  coast  of 
France,  and  the  Helder  Point  on  the  coast  of  Holland,  including 
the  Texel  Isle,  and  all  places  on  the  Zuyder  Zee,  and  all  islands  on 
the  coast  of  France,  the  Netherlands,  and  Holland,  between  Brest 
and  the  Texel,  shall  arrive  in  any  of  the  ports  of  the  United 
Kingdom,  or  be  found  at  anchor  or  hovering  within  the  limits  of 
any  of  the  ports  thereof,  and  not  proceeding  on  her  voyage,  wind 
and  weather  permitting,  having  on  board,  tor  the  use  of  the  sea- 
men then  belonging  to  and  on  board  such  vessel  or  boat,  any 
spirits  exceeding  one  half  gallon  for  each  seaman,  or  having  on 
board  any  tea  exceeding  2  lbs.  in  the  whole,  or  having  on  board 
any  tobacco,  (excepting  loose  tobacco,  not  exceeding  1  lb.  for 
each  seaman,)  then  not  only  all  such  goods,  but  also  the  vessel 
or  boat,  with  all  her  materials,  shall  be  forfeited. 
«  9,  Vessels  within  certain  distarices  of  Guemseij,  S^-c,  having  on  board 

contraband  goods,  —  If  any  vessel  or  boat,  whether  British  or 
foreign,  be  found  or  discovered  to  have  been  within  one  league  of 
the  islands  of  Guernsey,  Jeiseij,  Alderncij,  Sark,  or  Man,  not  pro- 
ceeding on  her  voyage,  wind  and  weather  permitting,  or  within  any 
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bay,  harbour,  river,  or  creek,  belonging  lo  any  one  of  the  said 
islands,  having  on  board,  or  in  any  manner  attached  or  affixed 
thereto,  or  having  had  on  board,  or  in  any  manner  attached  or 
affixed  thereto,  or  conveying  or  having  conveyed  in  any  manner 
witliin  the  said  last-mentioned  distances  or  places,  any  goods 
which,  by  this  or  any  other  act  relating  to  the  revenue  of  cus- 
toms, are  liable  to  forfeiture,  upon  being  imported  into,  or  ex- 
ported from,  or  carried  coastwise  into  the  said  islands  respect- 
ively, then  the  vessel  or  boat,  with  all  her  guns,  furniture,  am- 
munition, tackle,  and  apparel,  and  all  such  goods  as  aforesaid, 
with  their  packages,  and  any  other  goods  contained  therein,  shall 
be  forfeited.  II 

By  6  Geo.  1.  c.  21.  §  33.  it  is  enacted,  "  That  for  the  prevent-  ||xh|s  appears 
"  ing  of  disputes,  which  may  arise  concerning  the  admeasure-  not  repealed 
"  ment  of  ships  hovering  on  the  coast,  the  following  rule  shall  by  the  general 
"  be  observed  therein  ;  that  is  to  say,  take  the  length  of  the  keel  g^Pf^]^"^  act, 
*'  within  board  so  much  as  she  treads  on  the  ground,  and  the 
"  breadth  within  board  by  the  midship  beam  from  plank  to 
"  plank,  and  half  the  breadth  for  the  depth,  then  multiply  the 
"  length  by  the  breadth,  and  that  product  by  the  depth,  and 
"  divide  the  whole  by  ninety-four,  and  the  quotient  shall  give 
**  the  true  contents  of  the  tonnage ;  according  to  which  rule  the 
'*  tonnage  of  all  such  ships  or  vessels  shall  be  measured  and 
"  ascertained ;  any  law,  custom,  or  usage  to  the  contrary  in  any 
"  wise  notwithstanding." 

^Persons  found  on  board  vessels  liable  to  forfeiture  or  caitying  g  g.4.  c.ios. 
^rd  goods.  —  By  6  Geo.  4.  c.  108.  §  49.,  every  person,  being  §  49. 
'j<*ct  of  his  majesty,  who  shall  be  found  or  discovered  to 
have  been  on  board  any  vessel  or  boat  liable  to  forfeiture,  under 
this  or  any  other  act  relating  to  the  revenue  of  customs,  for 
being  found  within  four  or  eight  leagues  of  the  coast  of  the 
United  Kingdom  as  aforesaid,  or  for  being  found  or  discovered 
to  have  been  within  any  of  the  distances  or  places  in  this  act 
mentioned,  from  or  in  the  United  Kingdom,  or  from  or  in  the 
Isle  of  Man^  having  on  board  or  in  any  manner  attached  or 
affixed  thereto,  or  having  had  on  board  or  in  any  manner 
attached  or  affixed  thereto,  or  conveying  or  having  conveyed  in 
any  manner,  such  goods  or  other  things  as  subject  such  vessel 
or  boat  to  forfeiture,  or  who  shall  be  found  or  discovered  to 
have  been  on  board  any  vessel  or  boat,  from  which  any  part  of 
the  cargo  shall  have  been  thrown  overboard  during  chase,  or 
staved  or  destroyed,  shall  forfeit  100/.;  and  every  person,  not 
being  a  subject  of  his  majesty,  who  shall  be  found  or  discovered 
to  have  been  on  board  any  vessel  or  boat,  liable  to  forfeiture  for 
any  of  the  causes  aforesaid,  within  one  league  of  the  coast 
of  the  United  Kingdom,  or  of  the  Isle  of  Mnn^  or  within  any  bay, 
harbour,  river,  or  creek  of  the  said  island,  shall  forfeit  for  such 
offence  the  sum  of  100/.;  and  it  shall  be  lawful  for  any  officer  of 
the  army,  navy,  or  marines,  being  duly  authorized  and  on  full 
pay,  or  any  officer  of  customs  of  excibc,  or  other  i>crson  acting 
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in  his  aid,  or  duly  employed  for  the  prevention  of  smuggling, 
and  they  are  liereby  authorised  and  required  to  stop,  arrest, 
and  detain  every  such  person,  and  to  convey  such,  person  before 
two  or  more  justices  of  the  peace  in  tho  United  Kingdom,  or  a 
governor,  or  deputy  governor,  or  deemster  in  the  Isle  of  Ma7i, 
to  be  dealt  with  as'  hereinafter  directed  :  provided  always,  that 
any  such  person  proving  to  the  satisfaction  of  such  justices, 
governor,  deputy  governor,  or  deemster,  that  he  was  only  a 
passenger  in  such  vessel  or  boat,  and  had  no  interest  whatever 
either  in  the  vessel  or  boat,  or  in  the  cargo  on  board  the  same, 
shall  be  forthwith  discharged  by  such  justices.  || 

2.  In  divas  oihei'  Modes. 

6  G.  4.  c.  108.         II  Vessels  sa  n  i  ngjrom  Guefusfi/,  Sfc,  xvith  imprope?'  m/mhcr  of  men, 
S  10.  or  taking  on  board  implemenlsfor  smi/gglitig. — If  any  vessel  or  boat, 

belonging  wholly  or  in  part  to  his  majesty's  subjects,  or  whereof 
half  the  persons  on  board  are  subjects  of  his  majesty,  sliall  sail 
from  Gnerns^j/,  Jersey/,  Aldeniey,  Sark,  or  Ma7i,  navigated  by  a 
greater  number  of  persons  than  is  allowed  by  this  act,  (as  herein- 
after mentioned,)  in  a  vessel  or  boat  of  like  size  and  description; 
or  if  any  vessel  or  boat  shall  sail  from  any  of  the  said  islands, 
having  on  board,  or  which  shall  take  or  have  on  board  during 
the  voyage,  any  small  cordage  adapted  for  slinging  small  casks, 
or  any  more  ankers,  half  ankers,  or  other  small  casks,  or  any 
tin  or  other  cases,  or  bladders  of  less  content  than  forty  gallons, 
and  capable  of  containing  fluids,  of  the  sort  used  for  smuggling 
spirits,  than  shall  be  necessary  for  the  use  of  such  vessel,  or  any 
materials  for  making  such  small  casks,  cases,  boxes,  or  bladders, 
or  any  syphon,  tube,  hose,  or  implement  for  broaching  or 
drawing  off  any  fluid,  more  than  is  usual  and  necessary  for  the 
fair  and  ordinary  purposes  of  the  voyage,  or  any  articles,  imple- 
ments, or  materials  adapted  for  repacking  tobacco  or  snuff  on 
board  during  the  voyage,  such  ship,  vessel,  or  boat,  with  her 
guns,  furniture,  ammunition,  tackle,  and  apparel  shall  be  forfeited, 
together  with  all  such  articles  as  aforesaid. 
» J I  Vessels  sailing  from  Giinmscij,  c^r.,  •uoithoiU  a  clearance,  —  No  ves- 

sel or  boat  l)elonging  wholly  or  in  part  to  his  majesty's  subjects, 
shall  sail  from  Guernsei/,  Jersey,  Alda-neij,  Sark,  or  Man,  without 
a  clearance,  whether  in  ballast  or  having  a  cargo,  and  if  with  a 
cargo,  the  master  shall  give  bond  to  his  majesty,  in  double  the 
value  of  the  vessel  or  boat  and  of  the  cargo,  for  duly  landing 
the  same  at  the  port  for  which  the  vessel  clears ;  and  every  such 
vessel  or  boat  not  having  such  clearance,  or  which,  having  a 
clearance  for  a  cargo,  shall  be  found  light,  or  widi  any  part  of 
the  cargo  discharged  before  delivery  theieof  at  the  port  specified 
iu  the  clearance,  (unless  through  necessity  or  for  the  preservation 
of  the  vessel  or  boat,  to  be  proved  to  the  satisfaction  of  the 
commissioners  of  customs,)  shall  be  forfeited. 
§12.  Vessels  from  Guernsey/,  c^r.,  having  on  board  spirits,  tobacco, 

sntiffi  tea,  or  ivine,  breaking  Indk  or  unlading  cargo.  —  If  after 

the 
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the  departure  from  Guernsey,  Jersey,  Aldcniey,  or  SarJc  respect- 
ively of  any  vessel  or  boat  belonging  wholly  or  in  part  to  his 
majesty's  subjects,  or  whereof  half  the  persons  on  board  are  his 
majesty's  subjects,  having  on  board  any  spirits,  tobacco,  snuiF, 
tea  or  wine,  bulk  be  broken,  or  any  of  the  cargo  unladen  or 
unshipped,  or  any  alteration  made  in  the  form,  size,  description, 
or  number  of  packages  shipped,  or  in  the  quantity,  quality,  or 
mode  of  package  of  the  goods  dierein,  at  any  time  in  the 
prosecution  of  the  voyage,  towards  the  United  Kingdom  or  any 
other  place  to  which  the  vessel  or  boat  shall  have  cleared  out, 
such  vessel  or  boat,  with  her  tackle  and  furniture,  shall  be  for- 
feited ;  but  no  forfeiture  shall  be  incurred  for  breaking  the  bulk, 
or  unlading  the  ca?go,  or  any  part  of  it,  through  unavoidable 
necessity  and  distress,  nor  for  any  alteration  of  the  cargo,  if 
occasioned  by  necessity  or  accident,  or  made  for  the  preservation 
and  safety  of  the  vessel  or  boat,  such  necessity  or  accident  to  be 
proved  to  the  satisfaction  of  the  commissioners  of  customs. 

Vissels  found  wil/iin  limits  of  port  with  a  cargo,  and  after^jiiards  x  j^ 

found  light  and  unaccounted  for.  —  If  any  vessel  or  boat  whatever 
be  found  within  the  limits  of  any  port  of  the  United  Kingdom  with 
a  cargo  on  boaril,  and  such  vessel  shall  afterwards  be  found  light, 
or  in  ballast,  and  the  master  is  unable  to  give  a  due  account  of 
the  place,  witliin  the  United  Kingdom,  where  such  vessel  shall 
have  legally  discharged  her  cargo,  such  vessel  or  boat,  with  her 
guns,  furniture,  ammunition,  tackle,  and  apparel,  shall  be  forfeited. 

Hoisting  fags  in  imitation  of  those  used  in  his  majestj/snaxiy,  —  x  15 

If  any  person  shal',  from  the  5th  Jidy,  1825,  wear,  carry  or  hoist,  {a)  By  order 
in  or  on  board  any  ship  or  boat  whatever  belonging  to  any  of  his  i"  council, 
majesty's  subjects,  whether  the  same  be  merchant  or  otherwise,  ^^?^  ^'^^  ^^^ 
Without  particular  warrant  tor  so  domg  from  his  majesty,  or  his   jgi-  gfj 
high-admiral  oi  Great  Britain,  or  the  commissioners  for  executing  vessels  cm- 
the  office  of  high-admiral  of  Great  Britain,  his  majesty's  jack,  p'oyed  in  the 
commonly  called  the  Union  Jack,  or  any  pendant,   ensign,  or  P'*'^^'^"t'on  of 
colours  usually  worn  by  his  majesty's  ships,  or  any  flag,  jack,  sha"fbe"al!ow- 
pendant,  ensign,  or  colours,  resembling  those  of  his  majesty,  or  cd  to  wear  a 
those  used  on  board  his  majesty's  ships,  or  any  other  ensign  or  pendant  with 
colours  than  the  ensign  or  colours  by  any  proclamation  of  his  ^'"^'.^ficld, 
majesty  now  in  force,  or  hereafter  to  be  issued,  prescribed  to  be  crow  if  de-'^^^^ 
worn  (a),  in  every  such  case  the  master  or  other  person  having  scribed  there- 
charge  thereof,  or  owners  being  on  board  the  same,  and  every  on,  at  the 

other  person  so  oflfendinjnj  shall  forfeit  50/.,  which  shall  and  may  "{'P^""  P"''^ 
1  1        M  .        f       V  1    V      I    11    1       I       r  1  r  next  the  mast, 

be  recovered  with  costs  of  suit,  and  it  shall  be  lawful  for  any  and  for  an 

officer  of  his  majesty's  navy,  customs,  or  excise,  to  enter  on  ensign  a  red 
bofir(i  any  such  ship  or  boat,  and  to  seize  and  take  away  any  j'»t;l«.  with  a 
such  proliibited  flag,  jack,  pendant,  ensign,  or  colours,  and  the  ""'^^  J^'^k  m 
same  shall  thereupon  become  forfeited  to  his  majesty's  use.  ^t  the 

upper  corner  thereof,  next  the  staff,  wi:h  a  re;>al  crown  described  in  the  centre  of  the  red 
jiek.  By  Admiralty  warrant,  dated  Jul^  7,  182.3,  their  lordships  authorize  all  his  majesty's 
•ab)ects  to  hoitt  an  !  "    fter  this  date,  on  board  their  vessels,  for  signals,  as  well  for  a 

mlot  or  olhcrwiK-,  with  an  entire  while  border,  &uch  border  l>cing  one  fifth  of 

the  breadth  of  the  jiivN  iiM.ii,  ^:x^.l••^ivc  of  the  border. 

Unshippittg 
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6  G  4.  c.  108.        Unshippiiig  or  harbouring  prohibited  or  unnistomed  goods.  — 
§  45.  Every  person  not  arrested  and  detained,  as  hereinafter  mentioned, 

who  shall,  either  in  the  United  Kingdom  or  the  Isle  of  Man^ 
assist  or  be  otherwise  concerned  in  the  unshipping  of  any  goods 
which  are  prohibited,  or  the  duties  for  which  have  not  been  paid 
or  secured,  or  who  shall  knowingly  harbour,  keep,  or  conceal, 
or  shall  knowingly  permit  or  suffer  to  be  harboured,  kept,  or 
concealed,  any  goods  which  have  been  illegally  unshipped  with- 
out payment  of  duties,  or  which  have  been  illegally  removed 
without  payment  of  the  same,  from  any  warehouse  or  place  of 
security  in  which  they  may  have  been  originally  deposited,  or 
shall  knowingly  harbour,  keep,  or  conceal,  or  permit  or  suffer  to 
be  harboured,  kept,  or  concealed,  any  goods  prohibited  to  be  im- 
jx)rted,  or  to  be  used  or  consumed  in  the  United  Kingdom,  or  in 
the  Isle  of  Man ;  and  every  person,  either  in  the  United  Kingdom 
or  the  Isle  of  Man^  to  whose  hands  and  possession  any  such  un- 
customed or  prohibited  goods  shall  knowingly  come,  shall  forfeit 
either  the  treble  value  thereof,  or  the  penalty  of  1 00/.,  at  the 
election  of  the  commissioners  of  his  majesty's  customs. 
<  46  Unshipping  dra-joback  or  bounty  goods.  —  If  any  goods  upon 

which  there  is  a  drawback  or  bounty,  be  shipped  to  be  exported 
into  parts  beyond  the  seas,  and  afterwards  be  unshipped  with  in- 
tention to  be  re-landed  in  the  United  Kingdom,  (unless  in  case  of 
distress,  to  save  the  goods  from  perishing,)  then  the  goods  shall 
be  forfeited,  and  the  master  of  the  vessel  from  which  they  shall 
be  unshipped,  and  every  person  concerned  in  the  unshipping, 
and  the  person  to  whose  hands  the  same  shall  knowingly  come, 
or  who  shall  knowingly  harbour,  keep,  or  conceal,  or  suffer  to 
be  harboured,  kept,  or  concealed,  such  goods,  shall  for  every 
such  offence  forfeit  treble  value  of  the  goods,  or  100/.,  at  the 
election  of  the  commissioners  of  customs. 
^  50.  Ufishippi?ig  spirits  or  tobacco.  —  Every  person  whatsoever,  who 

r  ^^  Ic  ^?  ^^^^^^  unship,  or  be  aiding  or  concerned  in  the  unshipping  of  any 
afl  spirits  or  '  spirits  or  tobacco,  liable  to  forfeiture  under  this  or  any  other  act 
tobacco  which  relating  to  the  revenue  of  customs  or  excise,  either  in  the  United 
shall  be  found  Kingdom  or  the  Isle  of  Man,  or  who  shall  convey  or  conceal,  or 
being  removed  ^^  aiding,  or  concerned  in  the  convevinff  or  concealinfj  of  any 
without  a  legal  such  spirits  or  tobacco,  shall  forfeit  for  such  offence  100/.;  and 
permit  for  the  every  such  person  may  be  detained  by  any  officer  of  his  majesty's 
same,  shall  be  army,  navy,  or  marines,  being  duly  authorized  and  on  full  pay, 
deein^d  to  be  ^^  ^^^^  officer  of  customs  or  excise,  or  other  person  acting  in  his 
tobacco  un-  ai<^5  or  ^^"^y  employed  for  the  prevention  of  smuggling,  and  taken 
shipped  with-  before  two  justices  of  the  peace  in  the  United  Kingdom,  or  a 
out  payment  governor,  or  deputy-governor,  or  deemster,  in  the  Isle  of  Man^  to 
of  duty  unless  ^^  ^|^^|^  ^j^j^  ^^  hereinafter  directed,  la) 
the  party  in  ^   ' 

whose  possession  the  same  shall  be  found  or  seized  shall  prove  to  the  contrary. 

9G.4.  c.  108.         Vessels  and  boats  used  in  removal  of  goods,  —  All  vessels  and 
§  16.  boats  made  use  of  in  the  removal,  carriage,  or  conveyance  of  any 

goods  liable  to  forfeiture  under  this  or  any  other  act  relating  to 

the  revenue  of  customs,  shall  be  forfeited. 

Uncustomed^ 
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Uncustomed,  prohibited,  or  ^warehoused  goods  revioved  illegally,  J  32. 

—  If  any  goods  liable  to  the  payment  of  duties  be  unshipped  from 
any  vessel  or  boat,  (custom  and  other  duties  not  being  first  paid 
or  secured,)  or  if  any  prohibited  goods  whatsoever  be  imported 
into  any  part  of  the  United  Kingdom,  or  if  any  goods  whatso- 
ever, which  shall  have  been  imported,  warehoused  or  otherwise 
secured  in  the  United  Kingdom,  either  for  home  consumption  or 
for  exportation,  be  clandestinely  or  illegally  removed  from  or  out 
of  any  warehouse  or  place  of  security,  then  all  such  goods  shall 
be  forfeited,  together  with  all  horses  or  other  animals,  and  all 
carriages  and  other  things  made  use  of  in  the  removal  of  such 
goods. 

Prohibited  goods  shipped  or  brought  to  quay,  —  If  any  goods  §  35. 

which  are  or  may  be  prohibited  to  be  exported  be  put  on  board 
any  vessel  or  boat,  with  intent  to  be  laden  or  shipped  for  export- 
ation, or  shall  be  brought  to  any  quay,  wharf,  or  other  place  in 
the  United  Kingdom,  in  order  to  be  put  on  board  any  vessel  or 
boat,  for  the  purpose  of  being  exported,  or  if  any  goods  which 
are  prohibited  to  be  exported  be  found  in  any  package  produced 
to  the  officers  of  the  customs,  as  containing  goods  not  so  pro- 
hibited, then  not  only  all  such  prohibited  goods,  but  also  all  other 
goods  packed  therewith,  shall  be  forfeited. 

Signals  to  smugglers,  —  No  person  shall,  after  sunset  and  before  §  52. 

sunrise,  between  the  21st  of  September  and  the  1st  of  April,  or  ^)  Signals. — 

after  the  hour  of  eight  in  the  evening  and  before  the  hour  of  six  A^    '^^'^'  ^' 

in  the  morning  at  any  other  time  in  the  year,  make  or  assist  in  intimation  to 

making,  or  be  present  for  the  purpose  of  assisting  in  the  making  any  smuggling 

of  any  lit'ht,  fire,  flash  or  blaze,  or  any  signal  by  smoke,  or  by  X^^^f^  ®'"  ^°^^» 

^^a^ci  n  -  c  .x.      n  ^    in  whatever 

any  rocket,  tire-works,  nags,  tirmg  or  any  g\in  or  other  tire-arms,  manner  given 

or  any  other  contrivance  or  device,  or  any  other  signal  (a),  in  or  shall  be 

on  bcmrd,  or  from  any  vessel  or  boat,  or  on  or  from  any  part  of  deemeJ  to  be 

the  coast  or  shore  of  the  United  Kingdom,  or  within  six  miles  of  »  signal  within 

any  part  of  such  coast  or  shore,  for  the  purpose  of  making  or  ^^  ^j^^,  ^.^jj" 

giving  any  signal  to  any  person  on  board  any  smuggling  vessel  act  for  the 

or  boat,  whether  any  person  so  on  board  any  such  vessel  or  boat  prevention  of 

be  or  be  not  within  distance  to  see  or  hear  any  such  light,  fire,  «'""?8l'"g» 

flash,  blaze,  or  signal ;  and  if  any  person,  contrary  to  the  true  subject  the 

intent  and  meaning  of  this  act,  make  or  cause  to  be  made,  or  person  giving 

assist  in  making  any  such  light,  fire,  flash,  blaze  or  signal,  such  such  intima- 

person  so  offending  shall  be  guilty  of  a  misdemeanor ;  and  it  ^'°".^o  ^^ 

shall  be  lawful  for  any  person  to  stop,  arrest,  and  detain   the  proceeded 

person  who  shall  so  make  or  assist  in  the  making,  or  who  shall  be  against  as 

present  for  the  purpose  of  assisting  in  making  any  such  light,   directed  by 

fire,  flash,  blaze  or  signal,  and  to  convey  any  such  person  before  ^^]^  '^^'^.*^^* 

two  or  more  of  his  majesty's  justices  of  the  peace,  residing  near   uvln  trials.^ 

the  place  where  such  offence  shall  be  committed,  who,  if  he  see  By  §  20.  upon 

cause,  shall  commit  the  off*ender  to  the  next  county  gaol,  there  to  the  trial  of  any 

remain  until  the  next  court  of  oyer  and  terminer,  great  session,  "n"*^;J^jicmr" 

or  gaol  delivery,  or  until  such  persons  shall  be  delivered  by  due  ^^clnng  01^ 

course  of  law;  and  it  shall  not  be  necessary  to  prove,  on  any  in-  investigation, 

dictment 


364  SMUGGLING  HAND  CUSTOMS.il 

touching  any  dictment  or  information,  that  any  vessel  or  boat  was  actually  on 
penalty  or  for-  the  Coast;  and  the  offender  beinc  duly  convicted  thereof  sliall, 
any  law  relat-  ^X  order  of  the  court  before  whom  such  offenders  shall  be  con- 
ing to  the  rcvc-  victed,  either  forfeit  the  penalty  of  lOOA,  or,  at  the  discretion  of 
nue  of  customs  such  court,  be  committed  to  the  common  gaol  or  house  of  cor- 
or  excise,  or  to  section,  there  to  be  kept  to  hard  labour  for  any  term  not  exceed- 
navi^ion,        ing  one  year. 

where  it  may  be  necessary  to  give  proof  of  any  onler  issued  by  the  commissioners  of  his 
majesty*!*  treasurj',  or  by  the  commissioners  of  customs  or  excise  resnectively,  the  letter  or  in- 
structions which  shall  have  been  ofilcially  received  by  the  officer  of  customs  or  excise,  at  the 
place  or  district  where  sucli  penalty  or  forfeiture  shall  have  been  incurred,  or  shall  be  alleged 
to  have  been  incurred,  for  his  government,  and  in  which  such  order  is  mentioned  or  referred 
to,  and  under  which  instructions  he  shall  have  acted  as  such  officer,  shall  be  admitted  and 
taken  as  sufficient  evidence  and  proof  of  such  order,  to  all  intents  and  purposes  whatsoever. 

§  53.  Proof  of  not  making  signals.  —  In  case  any  person  be  charged 

with,  or  indicted  for  having  made  or  caused  to  be  made,  or  been 
assisting  in  making,  or  been  present  for  the  purpose  of  making 
or  assisting  in  making,  any  such  fire,  light,  flash,  blaze  or  other 
signal,  the  burthen  of  proof  that  such  fire,  light,  flash,  blaze, 
noise  or  other  thing,  so  charged  as  having  been  made  with  intent 
and  for  the  purpose  of  giving  such  signal,  was  not  made  with  such 
intent  tmd  for  such  purpose,  shall  be  upon  the  defendant  against 
whom  such  charge  is  made,  or  such  indictment  is  found. 

A  5^^  How  lights  for  signals  may  he  'put  out,  —  It  shall  be  lawful  for 

any  person  whatsoever  to  put  out  or  prevent  any  such  light,  fire, 
flash,  or  blaze,  or  any  smoke,  signal,  rocket,  firework,  noise  or 
other  device  or  contrivance,  made  or  being  made  as  aforesaid, 
and  to  enter  and  go  upon  any  lands  for  that  purpose,  without 
being  liable  to  any  indictment,  suit  or  action  for  the  same. 

*^^  Resist ing   officers.  —  Rescuing   or  destroj/ifig  goods. —  If  any 

j^rson  whatsoever  hinder,  oppose,  molest  or  obstruct  any  officer 
of  the  army,  navy,  or  marines,  being  duly  authorized  and  on 
full  pay,  or  any  oflicer  of  customs  or  excise,  in  the  execution  of 
his  duty,  or  in  the  due  seizing  of  any  goods  liable  to  forfeiture 
by  this  or  any  act  relating  to  the  revenue  of  customs,  or  any 
person  acting  in  his  aid,  or  duly  employed  for  the  prevention  of 
smuggling,  or  rescue  or  cause  to  be  rescued,  any  goods  which 
have  been  seized,  or  shall  attempt  or  endeavour  to  do  so,  or  shall 
before,  or  at,  or  after  any  seizure,  stave,  break,  or  otherwise 
destroy  any  goods,  to  prevent  the  seizure  thereof,  or  the  securing 
the  same,  then  the  parties  offending  shall  forfeit  for  every  such 
offence  200/. 

6  70.  Spirits  floating  on  the  sea.  —  No  person  whatsoever  being  a 

subject  of  his  majesty,  other  than  an  officer  of  the  navy,  customs, 
or  excise,  or  some  person  authorized  in  that  behalf,  shall  inter- 
meddle with  or  take  up  any  spirits,  being  in  casks  of  less  content 
than  forty  gallons,  which  may  be  found  floating  upon  or  sunk  in 
the  sea;  and  if  any  spirits  be  taken  up,  or  be  found  or  dis- 
covered on  board  any  vessel  or  boat  belonging  as  aforesaid,  within 
tlie  limits  of  any  part  within  the  United  Kingdom,  or  Isle  of  Man, 
or  within  the  distances  in  this  act  before  mentioned,  the  vessel 
or  boat  on  which  the  same  shall  be  found  or  discovered,  together 

with 


(F)  Penalties  and  Forfeitures  fur  Smuggling.  3i55 

with  such  spirits,  shall  be  forfeited,  and  the  person  in  whose 
custody  the  same  shall  be  found  shall  forfeit  the  penalty  of 
treble  the  value  of  such  spirits,  or  50/.,  at  the  election  of  the 
commissioners  of  customs. 

When  suits  to  be  commenced.  —  All  suits,  indictments,  inform-  6  G.  4.  c.  108. 
ations,  exhibited  for  any  offence  against  this  or  any  other  act,  §  77. 
relating  to  the  revenue  of  customs,  in  any  of  his  majesty's  courts 
of  record  at  Westminster,  or  in  the  Courts  of  Exchequer  in 
Scotland  or  in  Dublin,  or  in  the  Royal  Courts  of  Guenisei/,  Jersey, 
Alderney,  Sark,  or  Man,  shall  and  may  be  had,  brought,  sued  or 
exhibited  within  three  years  next  after  the  date  of  the  offence  com- 
mitted; and  shall  and  may  be  exhibited  before  any  two  or  more  jus- 
tices of  the  peace  or  governor,  deputy-governor,  or  deemster  in  the 
Isle  of  Man,  within  six  months  next  after  the  date  of  the  offence 
committed. 

On  xcJwm  onus  proband i  to  lie,  —  If  any  goods  be  seized  for  §  102. 
nonpayment  of  duties  or  any  other  cause  of  forfeiture,  and  any 
dispute  shall  arise  whether  the  customs,  excise,  or  inland  duties 
have  been  paid  tor  the  same,  or  the  same  have  been  lawfully  im- 
ported, or  concerning  the  place  whence  such  goods  were  brought, 
then  the  proof  thereof  shall  lie  on  the  owner  orclaimer  of  such 
goods,  and  not  on  the  officer  who  shall  seize  the  same. 

Goods  concealed  in  doid)le  sides  or  false  bottoms.  —  If  any  goods  7  &  8  G.  4. 
which  are  subject  to  any  duties  or  restriction  in  respect  of  im-  c.  56.  §  12, 
portation  be  found,  on  examination  of  any  package,  to  be  con- 
cealed in  double  sides  or  false  bottoms,  or  in  any  other  secret  or 
disguised  place  in  such  package,  or  among  any  other  things  in 
such  package,  then  not  only  a! I  such  goods,  but  also  all  other 
goods  found  in  the  said  package  shall  be  forfeited. 

Certain  vessels  and  boats  to  be  licensed.  —  All  vessels  belong-  sG.  4.  c.  108, 
ing  in  the  whole  or  in  part  to  any  of  his  majesty's  subjects,  (unless  §  20. 
square-rigged,)  and  all  vessels  whatsoever,  belonging  as  aforesaid,  (**)  ^X  7G.  4. 
the  length  of  which  shall  be  greater  than  \n  the  proportion  of  Hcencefexcer)^ 
three  feet  to  one  foot  in  breadth;  and  all  vessels  belonging  as  a  licence  for 
aforesaid,  armed   for  resistance  (otherwise  than  is  hereinafter  arming)  shall 
provided);    and  all   boats  whatsoever,   belonging  as  afoiesaid,   be  required 
which  shall  be  found  within  any  of  the  limits  or  distances  as  above  act  for 
aforesaid,  shall  be  forfeited,  unless  the  owners  thereof  shall  have  any  vessel* 
obtained  a  licence  for  navigating  the  same  from  the  commission-  which  is  of 

ers  of  customs,  as  hereinafter  ctirecled.  (fl)I|  ^^^  burthen  of 

^   '"  two  hundred 

ton*,  or  upwards,  nor  for  nny  square-rigped  vessel,  or  any  vessel  or  boat  propelled  by  steam, 
viiich  is  not  of  greater  length  than  in  the  pronortion  of  three  feet  six  inches  to  one  foot  of 
breadth ;  and  no  greater  or  other  security  shall  be  rccjuircd  on  account  of  any  licence  to  be 
JMued  nndcr  thcalxive  act,  than  in  the  sum  of  looo/.  or  in  the  single  value  of  the  vessel  or  boat 
for  which  such  licence  is  to  be  issued,  if  such  value  be  less  than  1000/.,  and  by  the  sole  bond 
^*        '  "  « IS  of  such  vessel  or  boat;  provided,  that  if  any  such  bond  be  taken  of 

<'  •  i»o  shall  not  have  attained  the  age  of  twenty -one  years,  such  bond  shall 

»"  -•  .iiul  effectual  to  all  intents  and  purposes. 

'  "f/*-  §  1*5. —  No  bond  given  on  account  of  the  licence  of  any  vessel  or  l)oat, 

""'''  r  •  att,  shall  be  cancelled  until  the  space  of  twelve  months  after  the  licence  for 

which  such  bond  had  been  entered  into  shall  be  given  up  to  the  |)roper  officer  of  customs;  and 
•uch  bond  vhnll  remain  in  full  force  for  the  time  of  twelve  months  after  the  dcHvcring  the 
licence  I,  unless  fresh  security  shall  be  given  for  such  vessel  or  boat. 

Goodi 
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Goods  liable  to  forfeiture  as  well  as  vessels.  ^  14.  —  In  case  any  vessel  shall,  on  account  of  any 
goods,  become  liable  to  forfeiture  under  the  said  act  for  the  prevention  of  smuggling,  the  goods 
creating  siich  forfeiture  shall  also  be  forfcited.|| 

Attorney-  [On  the  old  acts  it  was  held,  that  if  ri  vessel,  having  a  licence 

General  v.  to  go  to  any  particular  port,  or  to  navigate  widiin  any  particular 
Anstr.  '720.        limits,  go  out  of  those  limits,  she  abandons  her  licence,  and  may 

be  seized  on  her  return,  as  having  no  licence. 

Anstr.  23. 724.       ^^  should  seem,  that  a  licence  to  a  vessel  generally,  "  to  he  em- 

" ployed  in  the  coasting  trade"  is  not  good.     But,  if  a  vessel  has 

obtained  a  licence  to  navigate  to  a  particular  place,  or  within  certain 

limits,  it  is  not  the  practice,  if  she  makes  another  voyage  to  the 

same  place  or  within  the  same  limits,  to  require  a  fresh  licence.] 

U  \TYi  Heretofore  goods  could  only  be  shipped  and  unshipped  in  the 

limitations        great  ports;  for  by  4  H.  4.  c.  20.  it  is  enacted,  "  That  all  manner 

being  con-        "  of  merchandize  entering  into  the  realm  of  Englaiid,  or  going 

trary  to  the       «  out  of  the  same,  shall  be  charged  and  discharged  in  the  great 

^^^At"  "  ports  of  the  sea  (a),  and  not  in  creeks  or  small  arrivals,  upon 

©'"ports,  could  "  P^'"  ^®  forfeit  all  the  merchandize  so  charged  or  discharged  to 

not  be  im-       "  our  lord  the  king;  except  vessels  arriving  in  such  little  creeks 

posed  without  «  and  aiTivals  by  coercion  of  tempest  of  the  sea." 
an  act  of  par- 
liament.   Hale,  -D^  Port.  Maris,  100.] 

[Besides  the  The  great  ports  o(  England,  which  are  at  other  times  called 

ports  here  the  ancient  or  head-ports,  are  Lo7idon,  Ipswic/i,  YarmonJhy  Lynn, 
mentioned,  Boston,  Phdl,  Newcastle,  Berwick,  Carlisle,  Chester,  Milford,  Car- 
tomerTa^nd"^'  ^^^  Gloucester,  Bristol,  Bridgwater,  PlymoiUh,  Exeter,  Poole, 
comptrollers      Southampton,  Chichester,  and  Sandwich, 

in  the  several  ports  following,  viz.  Feversham,  Rochester,  Dover,  Rye,  Weymouth,  Lyme, 
Dartmouth,  Barnstable,  Minehead,  Aberdowy,  Liverpool,  Presull,  Colchester.] 

By  6  Ann.  c.  28.  §  18.  it  is  enacted,  "  That  for  the  better  and 
"  more  effectual  ascertaining  of  the  ports,  members,  creeks,  and 
"  havens  in  Scotland,  where  goods  have  been  or  may  be  exported 
"  and  imported,  and  the  several  quays,  wharfs,  and  other  places, 
"  where  the  same  may  be  put  on  board  any  vessel  for  transport- 
**  ation,  or  be  unladen  upon  importation,  the  queen's  majesty, 
"  her  heirs  and  successors,  shall  and  may  from  time  to  time,  by 
"  commission  or  commissions  out  of  the  Court  of  Exchequer  in 
"  Scotland,  appoint  all  such  further  places,  ports,  members,  and 
"  creeks,  in  Scotland,  as  shall  be  lawful  for  the  landing  and  dis- 
**  charging,  lading  or  shipping,  of  any  goods,  wares  or  merchan- 
"  dizes,  in  Scotland,  and  to  what  ancient  and  head-ports  respect- 
"  ively  such  places,  members,  and  creeks  shall  respectively 
"  appertain  ;  after  which  appointment  so  made,  the  ports,  mem- 
"  bers  and  creeks,  so  appointed,  shall  be  subject  to  and  under 
"  such  regulations,  as  the  like  ports,  members,  and  creeks, 
**  appointed  in  England  for  exportation  or  importation  there, 
"  are  or  ought  to  be  by  the  laws  of  England." 
22  G.  2.  c.33.  ^^  *s  enacted  by  the  22  G.  2.  c.  33.  §  2.  Art.  18.  "  That  if  any 
§2.  '     "  captain,  commander,  or  other  officer  of  any  of  his  majesty's 

"  ships  or  vessels  shall  receive  on  board,  or  permit  to  be  received 

"  on 
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"  on  board,  such  ship  or  vessel,  any  goods  or  merchandize  other 
*'  than  for  the  sole  use  of  the  ship  or  vessel,  except  gold,  silver, 
"  or  jewels,  and  except  the  goods  and  merchandizes  belonging  to 
"  any  merchant  or  other  ship  or  vessel,  which  may  be  ship- 
"  wrecked,  or  in  imminent  danger  of  being  shipwrecked,  either 
"  on  the  high  seas,  or  in  any  creek,  port,  or  harbour,  in  order 
"  to  the  preserving  them  for  their  proper  owners,  and  except 
"  such  goods  or  merchandizes  as  he  shall  at  any  time  be  ordered 
'*  to  take  and  receive  on  board,  by  order  of  the  Lord  High 
"  Admiral  of  Great  Britain^  or  the  commissioners  for  executing 
"  the  office  of  lord  high  admiral,  for  the  time  being,  every  person 
"  so  offending,  being  convicted  thereof  by  a  sentence  of  a  court 
"  martial,  shall  be  cashiered,  and  be  for  ever  afterwards  rendered 
"  incapable  to  serve  in  any  place  or  office  in  the  naval  service  of 
"  his  majesty,  his  heirs  and  successors." 

And  by  §  24.,  after  reciting  that,  by  an  act  for  the  more  effec-  §  24. 
tual  suppressing  of  piracy,  it  is  amongst  other  things  enacted,  tliat 
the  captain,  commander,  or  other  officer  of  the  said  ship  or  vessel 
of  war,  and  all  and  every  the  owners  and  proprietors  of  such 
goods  and  merchandizes  put  on  board  such  ship  or  vessel  of  war 
as  aforesaid,  shall  lose,  forfeit,  and  pay  the  value  of  all  and  every 
such  goods  and  merchandizes  so  put  on  board  as  aforesaid,  it  is 
enacted,  "  That  if  any  captain,  commander,  or  other  officer,  of 
"  any  of  his  majesty's  ships  or  vessels  shall  receive  on  board,  or 
"  permit  or  suffer  to  be  received  on  board  such  ship  or  vessel 
"  any  goods  or  merchandizes,  contrary  to  the  true  intent  and 
"  meaning  of  the  eighteenth  article  in  this  act  before  mentioned, 
"  and  hereby  enacted,  every  such  captain,  commander,  or  other 
"  officer  shall  for  every  such  offence,  over  and  above  any  punish- 
**  ment  inflicted  by  this  act,  forfeit  and  pay  the  value  of  all  and 
"  every  such  goods  and  merchandizes  so  received,  or  permitted 
*'  or  suffered  to  be  received  on  board  as  aforesaid,  or  the  sum  of 
"  five  hundred  pounds  of  lawful  money  of  Great  Britain,  at  the 
"  election  of  the  informer  or  person  who  shall  sue  for  the  same, 
**  so  that  no  more  than  one  of  these  penalties  or  forfeitures  shall 
"  be  sued  for  or  recovered,  by  virtue  of  this  and  the  said  in  part 
"  recited  act,  or  either  of  them,  against  the  same  person,  for  one 
"  and  the  same  offence." 

In  a  case  reserved,  in  an  action  for  the  penalty  of  one  hundred  MS.  Ken.  85. 
pounds  II  under  22  G.2.  c.  36.  ||  for  bringing  in  foreign  embroidery,  Dyson  quitam 
it  was  stated,  that  the  defendant,  whilst  he  was  in  France,  had  \'  '^^'"',*  ^•'- 
wom  an  embroidered  waistcoat,  which  was  made  in  France;  and  ,'3'^j  ^  ]'* 
that  this  waistcoat  wtis  brought  over  in  his  portmanteau  when  he  K.  B. 
came  to  En^rland,     The  question  was.  Whether  he  were  liable 
to  the  i>enalty  inflicted  by  the  22  G.  2.?     It  was  holden,  that  he 
was  not ;  and  by  Lord  Mansfield  C.  J.  the  intention  of  that  sta- 
tute was  to  prevent  the  bringing  in  of  foreign  embroidery  for 
sale,  and  not  to  hinder  a  gentleman  from  bringing  in  his  wearing 
apparel.     If  the  defendant  were  liable  in  this  case  to  the  penaUy, 
the  waistcoat  might  have  been  seized  in  his  portmanteau ;  and  if 
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it  could  have  licen  seized  in  his  port  ir  an  tea  u,  it  might  have 
been  taken  off'  his  back ;  the  consequence  of  which  would  be, 
that  any  person,  even  a  foreigner,  coining  from  a  foreign  part, 
might  be  stripped  naked  as  soon  as  he  sets  his  feet  on  the  British 
shore. 

(G)  Of  the  corporal  Punishments  to  which  Persons 
who  have  been  guilty  of  Smuggling,  or  of  such 
Practices  as  have  a  direct  Tendency  thereto,  are 
liable. 

6G.4.  C.108.  ^Persons  armed  assembled  to  assist  in  illegal  exportation  or  land- 

§56.  itig.  —  If  any  persons,  to  the  number  of  three  or  more,  armed 

(a)  As  to  what  ^jjj^  fire  arms  or  other  offensive  weapons  (o),  shall,  within  the 
offhui^  wea-  United  Kingdom,  or  within  the  limits  of  any  port,  harbour,  or 
ooiK  under  the  creek  thereof,  be  assembled  {b)  in  order  to  be  aiding  and  assist- 
repealed  ing  in  the  illegal  exportation  of  any  goods  prohibited  to  be  ex- 

statute  ported,  or  in  the  carrying  of  such  goods  in  order  to  exportation, 

the  words  of*  ^^  ^"  ^^^  illegal  landing,  running,  or  carrying  away  of  prohibited 
which  were  or  uncustomed  goods,  or  goods  liable  to  pay  any  duties  which 
Mmilar  to  those  have  not  been  paid  or  secured,  or  in  the  illegal  carrying  of  any 
of  this  section,  goods  from  any  warehouse  or  other  place,  as  shall  have  been  de- 
Grim  124!  °"  posited  therein,  for  the  security  of  the  home-consumption  duties 
(2nd  ed.)  thereon,  or  for  preventing  the  use  or  consumption  thereof  in  the 

A  person  United  Kingdom,  or  in  the  illegal  relanding  of  any  goods  which 

catching  up  a  shall  have  been  exported  upon  debenture  or  certificate,  or  in  res- 
dentaflv'in  the  C"i"o  ^^  taking  away  any  such  goods  after  seizure,  from  the  oflicer 
hurry,  was  of  customs,  or  other  officer  authorized  to  seize  the  same,  or  any  per- 
held  not  son  employed  by  them,   or  from  the  place  where  the  vSame  shall 

anned  with  an  y^^yQ  been  lodged  by  them,  or  in  rescuing  any  person  who  shall 
Don"wkhin  the  ^"^'^  ^^^^"  apprehended  for  any  of  the  offences  made  felony  by 
statute,  Rose*s  this  or  any  act  relating  to  the  revenue  of  customs,  or  in  the  pre- 
Ca.  1  Leach  venting  the  ajiprehension  of  any  person  who  shall  have  been 
342.  note. ;  guilty  of  such  offence  ;  or  in  case  any  persons,  to  the  number  of 
tolannj  s^cks  three  or  more,  so  armed,  shall,  within  this  kiin^dom,  or  MJthin 
with  knobs,  the  limits  of  any  port,  harbour,  or  creek  thereof,  be  so  aiding, 
Ince's  C&.Und.  every  person,  so  offending,  and  every  person  aiding  and  abetting. 
So  also  as  to  a  ^j.  assisting  therein,  shall,  being  thereof  convicted,  be  adjudged 
iTeTh"  23.'^'  K"'l^y  «^  f^'^o"y»  ^"^  s"^^^^  ^^^^^^  ^^  »  felon  without  benefit  of 
It  seems  that     clergy. 

if  a  person  is  assembled  with  others  who  are  armed  and  active,  it  is  not  necessary  that  such 
individual  should  be  armed.  1  Leach  255.,  and  see  Hex  v.  Sn>ilh,  Russ.  and  Ry.  368.  (4)  On 
the  19  Geo.  2.  c.  -34.  it  was  iield  that  the  assevib/in^  must  be  deliberate,  and  for  the  purpose  of 
committing  the  offence  described  in  the  statute.  1  Leach  343.;  and  see  1  Russ.  on  Crim.  125. 

57.  S/woting  at  boats  belonging  to  navy  or  customs,  —  If  any  person 

(a)  On  the  re-   mal'ciously  shoot  at  or  upon   any  vessel  or  boat  belonging  to 

^G  5^^T\^5,  ^^^  majesty^s  navy,  or  in  the  service  of  the  revenue  in  any  part 

§.11.  it  was       of  the  British  or  Irish   Channels,    or   elsewhere  on   the    high 

determined        seas,    within  one   hundred  leagues  of  any  part  of  the   United 

that  where  a  Kingdom,  or  maliciously  shoot  at,  maim,  or  dangerously  wound 
Custom  fc        '  ^  '  »  ft  J        ^^^^ 
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any  officer  of  the  army,  navy,   or  marines,  being  duly  author-  house  vessel 
ized  and  on  full  pay,  or  any  officer  of  customs  or  excise,  or  any  ^^^  chased 
person  acting  in  his  aid,  or  duly  employed  for  the  prevention  of  fired^nf  *^h*"^ 
smugf^ling,  in  the  due  execution  of  his  office  or  duty,  every  person  without  hoist- 
so  offending,  and  every  person  aiding  or  abetting  therein,  shall,  ing  the  pend- 
being  lawfully  convicted,  be  adjudged  guilty  of  felony,  and  shall  ^"^  ^"^  ensign 
suffer  death  as  a  felon  without  benefit  of  clergy.  byTta?me,'"the 

returning  such  fire  was  not  malicious,  Rex  v.  Reynolds,  Russ.  &  Ry.  C.Ca.  465. 

Persons  anned  or  disguised,  passing  with  goods  liable  toforfeitnre, —  6  G.  4.  c.  108. 
If  any  person,  being  in  company  with  more  than  four  other  persons,  ^  ^®* 

be  found  with  any  goods  liable  to  forfeiture  under  this  or  any  other 
act  relating  to  the  revenue  of  customs  or  excise,  or  in  company 
w^ith  one  other  person  within  five  miles  of  any  navigable  river, 
carrying  offensive  arms  or  weapons,  or  disguised  in  any  way, 
every  such  person  shall  be  adjudged  guilty  of  felony,  and  shall, 
on  conviction  of  such  offence,  be  transported  as  a  felon  for  the 
space  of  seven  years ;  and  if  such  offender  shall  return  before  the 
expiration  of  the  seven  years,  he  shall  suffer  as  a  felon,  and  have 
execution  awarded  against  him  as  a  person  attainted  of  felony, 
without  benefit  of  clergy. 

Assaulting  offica\ — If  any  person  by  force  or  violence  assault,  §  59. 

resist,  oppose,  molest,  hinder,  or  obstruct  any  officer  of  the  army, 
navy,  or  marines,  being  duly  authorized  and  on  full  pay,  or  any 
officer  of  customs  or  excise,  or  other  person  acting  in  his  aid  or 
assistance,  or  duly  employed  for  the  prevention  of  smuggling,  in 
the  due  execution  of  his  duty  or  office,  such  person  being  thereof 
convicted  shall  be  adjudged  a  felon,  and  shall  be  transported  for 
seven  years,  or  sentenced  to  be  imprisoned  in  any  house  of  cor- 
rection or  common  gaol,  and  kept  to  hard  labour,  for  any  term 
not  exceeding  three  years,  at  the  discretion  of  the  court  before 
whom  the  offender  shall  be  tried  and  convicted  as  aforesaid. 

HaruD  persons  detained  for  smt/gglitig  qffhices  to  be  dealt  with.  —  It  $  ^• 
shall  be  lawful  for  any  two  or  more  justices  of  the  peace,  or 
governor,  deputy-governor,  or  deemster  as  aforesaid,  before 
whom  any  person  liable  to  be  arrested  and  detained,  who  shall 
have  been  arrested  and  detained  for  being  found  or  discovered 
to  have  been  on  board  any  vessel  or  boat  liable  to  forfeiture 
under  this  or  any  other  act  relating  to  the  revenue  of  customs, 
orfor  unshipping,  carrying,  conveying,  or  concealing,  or  aiding  or 
being  concerned  in  unshipping,  carrying,  conveying,  or  concealing 
any  spirits  or  tobacco  liable  to  forfeiture  under  this  or  any  such  act, 
shall  be  carried,  on  the  confession  of  such  person  of  such  offence^ 
or  on  any  proof  thereof,  on  the  oaths  of  one  or  more  credible 
witness  or  witnesses,  to  convict  such  person  of  any  such  offence ; 
and  every  such  person  so  convicted  shall  innncdiately  after  such 
conviction  pay  into  the  hands  of  such  justices,  &c.,  for  the  use  of 
his  majesty,  the  penalty  of  100/.,  without  any  mitigation  whatever, 
for  any  such  offence  of  which  he  shall  be  so  convicted  ;  or,  in  de- 
fiiult  thereof,  the  justices,  &c.  shall  by  a  warrant  commit  such 
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(a)By7&8  person  to  any  gaol  or  prison,  there  to  remain  until  sucli  penalty 

G.  4.  c.  46. 9  **•  be  paid  ;  provided  that,  if  the  person  convicted  of  any  such  offence 

be^proceeded  ^  ^  seaman  or  seafaring  man,   and  fit  and   able  (a)    to    serve 

against  under  his  majesty  in  his  naval  service,  and  shall  not  prove  that  he  is  not 

the  above  act,  a  subject  of  his  majesty,   it  shall  be  lawful  for  any  such  justices, 

or  this  or  any  g,^.^  ^^^^  ^j^^^  ^^.^  hereby  required  in  lieu  of  such  penalty,  by 

otner  act  now  *■•                  /*»           x*  ^i                                             •          i    • 

in  force  or  warrant  to  order  any  ofncer  ot  tlie  army,  navy,  or  marmes,  bemg 

hereafter  to  be  duly  authorized  and  on  full  pay,  or  officer  of  customs  or  excise, 
made  for  the  to  convey,  or  cause  to  be  conveyed,  such  person  on  board  any  of 
prevention  of  j^jg  majesty's  ships,  in  order  to  his  serving  his  majesty  in  his 
relatm«»  to  the  "^^'^1  service  for  the  term  of  five  years  ;  and  if  such  person  shall 
revenue  of  at  any  time  within  that  period,  by  any  means  escape  or  desert  from 
customs  or  such  custody  or  service,  he  shall  be  liable  at  any  time  afterwards 
excise,  and  the  ^^  ^^  again  arrested  and  detained,  by  any  officer  of  customs,  or 
exhibited  ^"X  other  person,  and  be  delivered  over  as  aforesaid  to  complete 

against  such  his  service  of  five  years  :  provided  always,  that  it  be  made  to 
person  shall  appear  to  any  such  justices,  &c.  that  convenient  arrangement  can- 
charge  him  as  j^Q^  ^^  j^^^^jg  ^^  ^l^g  ^jj^g  ^f  ^j^g  conviction  of  the  party,  for 
being  a  seaman    .  ,.       ,  .  ,  />    .  t       jy 

and  fit  and  able  munediately  conveymg  such  seaman  or  searanng  man,  so  con- 
to  serve  his  victed,  on  board  any  of  his  majesty's  ships  in  order  to  serve  his 
majesty  in  his  majesty,  it  shall  be  lawful  for  any  such  justices,  &c.  to  commit 
and^it  sb^ir^'  any  such  seaman  or  seafaring  man,  so  convicted,  to  any  prison  or 
pear  to  the  gaol,  there  to  remain  in  safe  custody  for  any  period  not  exceeding 
justices  before  one  month,  in  order  that  time  may  be  given  to  make  arrange- 
whom  such  ments  for  so  conveying  such  seaman  or  seafaring  man  on  board 
broueht^that  ^"^  ^^  ^^^  majesty's  ships  as  aforesaid  ;  provided  also,  that  the 
he  is  guilty  of  commissioners  of  the  treasury  shall  have  full  power  to  remit  or 
the  offence        mitigate  any  such  penalty,  punishment,  or  service,  whether  the 

with  which  he  parties  be  seafaring  men  or  otherwise. 

is  charged,  but 

that  he  is  not  fit  for  his  majesty's  naval  service,  then  such  justices  are  hereby  required  to  amend 

such  information  accordingly,  and  to  convict  such  person  in  the  penalty  of  100/.,  as  if  proceeded 

against  as  not  being  a  seaman  or  fit  for  his  majesty's  naval  service. 

6G.  4.C.  108.  How  persons  mrcstcd  for  certai?i  offimces  may  he  detained. — 
§  85.  Where  any  person  shall  have  been  arrested  and  detained  by  any 

officer  of  the  army,  navy,  or  marines,  being  duly  authorized  and  on 
full  pay,  or  any  officer  of  customs  or  excise,  or  any  person  acting 
in  his  aid,  or  duly  employed  for  the  prevention  of  smuggling,  for 
any  offence  under  this  or  any  other  act  reliiting  to  the  revenue  of 
customs,  and  shall  have  been  taken  and  carried  before  any  two 
justices  of  the  peace,  to  be  dealt  with  according  to  law,  if  it  ap- 
pear to  such  justices,  that  there  is  reasonable  cause  to  detain 
such  person,  such  justices  may  order  such  person  to  be  detained  a 
reasonable  time,  as  well  before  as  after  any  information  has  been 
exhibited  against  such  party ;  and,  at  the  expiration  of  such  time, 
such  justices  may  proceed  finally  to  hear  and  determine  the  matter. 
§  106.  What  officers  of  army,  naxy,  or  marines,  oi'  preventive  service, 

authorized  to  act.  —  In  all  cases  where  any  power  or  protection 
is  given  by  this  act  to  any  officer  of  the  army,  navy,  or  marines, 
the  same  shall  not  extend  to  any  officer,  unless  on  full  pay,  and 
employed  for  the  prevention  of  smuggling,  under  the  proper  au- 
thority 
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thoritv  to  which  such  officer  is  subjected,  or  under  the  autho- 
rity of  the  commissioners  of  customs  or  excise,  and  such  officer 
shall  be  deemed  to  be  duly  authorized  for  the  purpose  of  any 
act  relating  to  the  revenue  of  customs. 

How  vessels  iiot  br hiding  to,  during  chase^  may  he  fired  at. —  6  G.  4.  c.  108. 
Indemnity  to  officers.  —  In  case  any  vessel  or  boat,  liable  to  seiz-  §  ^^' 
ure  or  examination  under  any  act  or  law  for  the  prevention  of 
smuggling,  shall  not  bring  to  on  being  required  so  to  do,  on 
being  chased  by  any  vessel  in  his  majesty's  navy,  having  the 
proper  pendant  ensign  of  his  majesty's  ships  hoisted,  or  by  any 
vessel  employed  for  the  prevention  of  smuggling,  under  the  au- 
thority of  the  lords  commissioners  of  the  admiralty,  or  the  com- 
missioners of  customs,  having  a  pendant  and  ensign  hoisted,  of  such 
description  as  his  majesty  by  any  order  in  council,  or  by  his  royal 
proclamation  under  the  great  seal  of  the  United  Kingdom,  shall 
have  directed,  or  shall  from  time  to  time  in  that  behalf  direct,  it 
shall  be  lawful  for  the  captain,  master,  or  other  person  having 
the  command  of  such  vessel  in  his  majesty's  navy,  or  employed  as 
aforesaid,  (first  causing  a  gun  to  be  fired  as  a  signal,)  to  fire  at 
or  into  such  vessel  or  boat ;  and  such  captain,  &c.  is  hereby  in- 
demnified and  discharged  from  any  indictment,  penalty,  or  ac- 
tion for  damages  for  so  doing;  and,  in  case  any  person  be 
wounded,  maimed,  or  killed  by  any  such  firing,  and  the  captain, 
&c.,  be  sued,  molested  or  prosecuted,  or  brought  before  any  of 
his  majesty's  justices  of  the  peace,  or  other  justices,  or  persons 
having  competent  authority,  for  such  firing,  wounding,  maiming, 
or  killing,  every  such  justice  or  person  is  hereby  authorized  and 
required  to  admit  every  such  captain,  &c.  to  bail. 

Horjc  and  where  commanding  officers  may  haul  their  vessels  on  §  60. 
shore.  —  It  shall  be  lawful  for  the  commanding  officer,  for  the 
time  being,  of  any  vessel  or  boat  employed  for  the  prevention  of 
smuggling,  to  haul  any  such  vessel  or  boat  upon  any  part  of 
the  United  Kingdom,  or  the  shores,  banks,  or  beaches  of  any 
river,  creek,  or  inlet  of  the  same,  (not  being  a  garden  or  pleasure- 
ground,  or  place  ordinarily  used  for  any  bathing  machine,)  which 
shall  be  deemed  most  convenient  for  that  purpose ;  and  to  moor 
any  such  vessel  or  boat  on  such  part  of  the  aforesaid  coasts, 
shores,  banks,  and  beaches,  below  high-water  mark,  and  over 
which  the  tide  flows  on  ordinary  occasions ;  and  to  continue 
such  vessel  or  boat,  so  moored,  for  such  time  as  the  command- 
ing officer  shall  deem  necessary  and  proper;  and  such  command- 
ing officer,  or  such  person  acting  under  his  direction,  shall  not 
be  liable  to  any  indictment,  action,  or  suit  for  so  doing. 

Ilorj:  officers  wounded  in  the  service  and  their  families  to  he  §61. 
provided  for. —  In  all  cases  where  any  officer  or  seaman  em- 
ployed in  the  service  of  the  customs  or  excise  shall  be  killed, 
maimed,  wounded,  or  in  any  way  injured  in  the  due  execution  of 
his  office,  or  if  any  person  acting  in  his  aid  be  so  killed,  maimed, 
wounded,  or  in  any  way  injured  while  so  aiding  such  officer 
and  seaman,  it  shall  be  lawful  for  the  commissioners  of  customs 
and  excise,  respectively,  to  make  such  provision  for  the  officer  or 

B  b  2  person 


87«  SMUGGLING  ||AND  CUSTOMS.! 

person  so  maimed,  wounded  or  injured,  or  for  the  widows  and 
families  of  such  as  shall  be  killed,  as  they  shall  be  authorized  to 
do  by  warrant  from  the  commissioners  of  tlie  treasury.  || 
MS.  Rep.  Harvey,  who  had  been  committed  for  not  surrendering  himself 

Rex  V.  Harvey,  pursuant  to  the  directions  of  19  Geo.  2.  c.  34.  §  2.,  being  brought 
^^B^?f'  St  ^"'^  ^^^^  Court  of  King's  Bench  by  a  habeas  corpus,  it  was  agreed 
Cr.  L.  51 .  S.C*  by  ^^^  court,  that  a  suggestion  containmg  all  the  facts  should  be 
1  Wiii.  164.  entered  upon  the  roll ;  and  by  Lee  C.  J.  —  It  is  necessary  that 
S.  C]  all  the  facts  should  in  this  case  appear  to  the  court  upon  record  ; 

it  not  being  Uke  the  case  of  an  attainder  by  act  of  parliament, 
in   which   the  facts  are    settled,    the   person    named,    and  the 
only  question  is,   Whether  the  prisoner  be  the  identical  person 
attainted  ?     In  a  suggestion  entered  by  the  Attorney-General,  it 
was,  among  other  facts  to  bring  the  prisoner  witliin  this  statute, 
averred,  that  he  had  been  guilty  of  an  offence,  provided  against 
by  this  statute,  at  Benacre,  in  the  county  of  Suffolk ;  and  that 
the  sheriff  did,  within  fourteen  days  after  the   receipt  of   the 
order  of  council,  cause  the  same  to  be  proclaimed,  between  the 
hours  of  ten  in  the  morning  and  two  in  the  afternoon,  in  the 
respective  market  places,  upon  the  respective  market  days,  of 
two  market  towns,  but  neither  of  them  was  named  in  the  sug- 
gestion,  in  the  county  of  Stiffblk,    the  said  two  market  towns 
being  near  to    the    place    where    the   offence    was  committed. 
Ford,  of  counsel  for  the  prisoner,  objected  to  the  two  market 
towns  not  being  named  in  the  suggestion;  but  it  being  ruled, 
that,   if   the  prisoner  had  any  objection  to  the  suggestion,  he 
must  demur  to  it,  he  gave  up  this  objection,  and  prayed  time  to 
plead  till  next  term.     As  to  this  the  opinion  of  the  court  was 
—  That  the  prisoner  ought  to  plead   instanter,  as  is  done  in 
indictments ;    and  by  Foster  J.  —  If  this  court  should  give  a 
term  to  pleatl  in,  it  will  be  expected  that  justices  of  gaol-delivery, 
to  whom  the  same  power  is  given  by  this  statute  as  is  given  to 
this  court,  should  give  time  to  plead  till  the  next  assize.     Here- 
upon the  prisoner  denied  all  the  facts  he  was  charged  with ;  and 
the  Attorney-General  afBrmed  them,  joined  issue,  and  prayed 
that  a  venire  might  be  awarded.     Ford  desired  to  have  a  copy  of 
the  suggestion  ;  but  the  court,  who  told  him  he  might  hear  it  read 
again,  refused  to  grant  this.     A  venire  was  awarded,  and  it  was 
agreed  by  the  court,  that  the  proceedings  should  be  in  the  same 
manner  as  before  justices  of  gaol-delivery.     In  the  next  term 
the  prisoner  was  brought  to  the  bar ;   and  a  jury  was  sworn  well 
and  truly  to  try  the  several  issues  joined  between  our  sovereign 
lord  the  kiug  and  tJohi  Harvey,  and  a  true  verdict  to  give  ac- 
cording to  the  evidence.     After  divers  of  the   facts   had  been 
proved,  the  under-sheriff  of  Suffolk  proved  the  proclaiming  of 
the  order  of  council  at  Ipswick,  a  market  town  where  the  pri- 
soner was  accustomed  to  come  frequently ;  but  he  said,  that  there 
were  eight  other  market  towns  nearer  to  Benacrc  than  IpsTiVich, 
It  was  likewise  proved,  that  the  order  was  proclaimed  at  Leo- 
stoff,  a  market  town  within  five  miles  of  Benacre,  and  at  Had- 
ley^  another  market  town  in  which  the  prisoner  lived.     To  this 

evidence 
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evidence  Ford  demurred  ;  and  for  cause  said,  that  this  was  not  a 
proclamation  within  the  meaning  of  the  statute,  which  directs 
that  the  proclamation  shall  be  made  in  two  market  towns  near 
the  place  where  the  offence  was  committed,  whereas  Hadley  is 
forty-two  miles  distant  from  thence,  and  Ipsrdinch  thirty-three :  and 
it  appears  from  the  evidence  of  the  under-sheriff,  that  there  are 
several  market  towns  much  nearer  to  Benacre,  The  counsel  for 
the  crown  answered,  that  the  word  near  is  in  this,  as  in  many 
other  acts  of  parliament,  merely  directory;  that  the  intention  of 
the  statute  is  nothing  more  than  that  the  proclamation  should,  at 
the  discretion  of  the  sheriff,  be  made  where  the  party  is  most 
likely  to  hear  of  it ;  and  that  this  intention  has  in  the  present 
case  been  fully  iinswered.  If  the  legislature  had  intended  a  place 
than  which  none  is  nearer,  they  would  not  have  made  use  of  the 
word  near^  but  of  the  word  next ;  which  might  for  several  rea- 
sons have  been  inconvenient,  and  seems  to  have  been  avoided 
with  design.  He  insisted  further,  that  this  is  a  matter  of  fact, 
of  which  the  jury  are  the  proper  judges.  Ford  in  reply  said, 
that  although  the  word  near  was  not  intended  to  mean  the  same 
thing  as  the  word  next,  it  by  no  means  follows,  that  market  towns 
at  the  distance  of  forty  miles  can  be  said  to  be  near;  and  espe- 
cially, if  as  in  this  case  there  are  eight  market  towns  nearer ;  and 
that  this  not  a  matter  proper  to  be  left  to  the  jury.  Lee  C.  J. 
—  If  this  man  had  been  guilty  of  an  offence  against  this  statute, 
he  was  not  under  a  necessity  of  surrendering  himself  upon  these 
proclamations.  Wright  J.  —  All  the  directions  in  this  statute 
are  very  express,  and  nothing  is  left  to  discretion.  It  would  be 
of  very  dangerous  consequence  to  leave  matters  of  this  sort  to 
the  discretion  of  a  sheriff,  and  then  to  enquire  whether  he  has 
acted  properly.  Dennison  J.  —  No  rule  of  law  is  more  certain, 
than  that  in  capital  cases  the  words  of  an  act  of  parliament  must 
be  strictly  complied  with.  In  the  case  of  the  Kt?ig  v.  Fletcher,,  a 
smuggler,  before  smuggling  was  made  a  capital  offence,  it  was 
holden,  that  a  statute  whicn  creates  a  new  felony  must  always 
be  construed  literally  and  strictly.  I  agree,  that  this  statute 
does  not  intend  to  fix  the  making  of  the  proclamations  at  the 
very  next  market  towns ;  but  it  plainly  intends,  that  they  should 
be  made  near  the  place  where  the  offence  was  committed,  and 
not  at  the  distance  of  thirty  or  forty  miles.  Foster  J.  —  The 
under-sheriff  seems  to  have  acted  uprightly,  and  with  a  good 
intention :  but  the  statute  has  not  in  fact  been  complied  with ; 
for,  although  the  word  near  does  not  import  the  same  rigid 
exactness  as  the  word  next,  it  certainly  excludes  the  distance 
of  thirty  or  forty  miles,  when  there  are  so  many  market  towns 
much  nearer.  The  jury  were  directed  by  the  court  to  find 
all  the  issues  for  the  crown,  except  that  in  which  it  is  averred, 
that  the  proclamations  were  made  in  two  market  towns  near 
the  place  where  the  offence  was  conmiitted,  and  to  find  that 
issue  for  the  defendant. 

I  As  to  rewards  for  detaining  smugglers,  and  for  seizures, 
see  6  G.  4.  c.  108.  J  63,  64.  66,  67,  68.  Pope'*  Custom 
Guide,  450.  (14th  cd.)| 

B  b  3  SODOMY. 
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QODOMY,  so  called  from  the  prevalence  of  this  crime  in  the 
city  of  Sodom,  is  an  unnatural  copulation  between  two  human 
creatures,  or  between  a  human  and  a  brute  creature. 

The  word  buggay,  by  which  name  this  offence  is  likewise 
known,  is  derived  from  the  Italian  word  bugcrairc,  which  signifies 
io  pierce  a  hole  through. 

If  any  crime  deserve  to  be  punished  in  a  more  exemplary 
manner  this  does.  Other  crimes  are  prejudicial  to  society  ;  but 
this  strikes  at  the  being  thereof:  it  being  seldom  known  that  a 
person  who  has  been  guilty  of  abusing  his  generative  faculty  so 
unnaturally  has  afterwards  a  proper  regard  for  women. 

From  that  indifference  to  women,  so  remarkable  in  men  of  this 
depraved  appetite,  it  may  fairly  be  concluded  that  they  are  cursed 
with  insensibility  to  the  most  extatic  pleasure  which  human 
nature  is  in  the  present  state  capable  of  enjoying. 

It  seems  a  very  just  punishment  that  such  wretches  should  be 
deprived  of  all  taste  for  an  enjoyment  upon  which  they  did  not 
set  a  proper  value ;  and  the  continuation  of  an  impious  dis- 
position, which  might  have  been  transmitted  to  their  children,  if 
they  liad  any,  may  be  thereby  prevented. 
Puff.  Law  of  ^^y  ^'^®  Levitical  law,  not  only  the  man  or  woman  guilty  of 

Nature  and  bestiality  was  to  suffer  death,  but  the  beast  was  likewise  to  be 
Nations,  b. 2.  put  to  death.  This  is  said  to  have  been  ordained,  not  because 
C.3.  §.7.  ^j^g  beast  had  offended;  but  for  the  following  reasons:  —  That 

the  like  foul  passion  might  not  be  excited  in  another  person 
by  the  sight  of  the  beast ;  that  the  beast  might  not,  by  remaining 
alive,  keep  up  the  remembrance  of  the  wretch  who  had  suffered  ; 
and,  that  the  beast  might  not,  as  sometimes  happens,  bring  forth 
a  monster,  the  sight  of  wliich  would  be  offensive  and  hateful  to 
all  good  men.  A  fourtli  reason  is  added  in  a  note  upon  the 
passage ;  namely,  that  the  Divine  Author  of  the  Levitical  Law, 
to  make  mankind  sensible  how  detestable  this  crime  is  in  his 
eyes,  would  have  every  creature  put  to  death  which  had  contri- 
buted to  the  commission  thereof. 
3  Inst  59.  It  is  laid  down  by  Coke  C.J.  that  the  least  degree  of  pene- 

tration maketh  a  carnal  knowledge. 
1  Hawk.  It  is  .said  that,  as  Q\Gvy  indictment  for  sodomy  must  contain  the 

PI.  C.  6.  words,  rem  veneream  habuit  et  canialiter  cognovit,  some  kind  of 

penetration,  and   also  of  emission,   must  be  proved;  and  that 
emission  is  prima  facie  evidence  of  penetration. 

It  must  be  allowed  that  penetration  may  be  without  emission; 
and  it  is  easy  to  conceive  that  it  would  in  some  cases  be  difficult 
to  prove  emission  where  it  has  in  fiict  been.  It  seems  then  a 
little  strange  to  make  the  proof  of  emission  necessary  to  the  proof 
of  sodomy. 

It 
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It  is  indeed  said,  in  one  of  the  books  cited  by  Mr.  Serjeant  5  Inst.  59. 
Haid-ifis,  that  emission  is  an  evidence  of  buggery :  but  it  is  not 
said  that  the  proof  of  emission  is  necessary  upon  an  indictment 
for  buggery. 

Hale  C.J.  goes  further;    his  opinion    being,    that  proof  of  iH.H.  P.C. 
emission  is  not  necessary  upon  an  indictment  for  buggery.  ^^^* 

The  patient  in  this  offence,  as  well  as  the  agent,  is  guilty  of  ^  ^^^  -59. 
felony,  unless  he  be  under  fourteen  years  of  age.  "    *        * 

Although  this  offence  can  be  committed  by  only  two  persons,  3  Inst.  59. 
yet  if  any  other  person  be  present,  abetting  and  aiding,  he  is  a   1  H.H.P.C. 
principal.  ^^^* 

It  appears  from  divers  authors,  that  in  ancient  times  the 
punishment  of  this  offence  was  death  ;  but  they  differ  as  to  the 
mode  of  inflicting  it. 

According  to  Dritton,  a  sodomite  was  to  be  burnt.  Britt.  lib.  6. 

In  Fleta  it  is  said,  peccnantes  et  sodomitcB  in  terra  vivi  coji-  Y\et.  lib. 6. 
fodiantur.  c.  55, 

With  the  latter  agrees  the  Mirror  ,•  and  it  is  added,  issint  qiie  Mirr.  c.  4. 
memoire  seont  resh'aine^  pur  le  grand  abomination  del  fait,  J  14. 

About  tlie  time  of  Richard  the  First,  the  practice  was  to  hang  31081.58. 
a  man,  and  drown  a  woman,  guilty  of  this  offence. 

The  practice  of  punishing  this  offence  with  death  had,  for 
some  time  before  the  making  of  the  statute  of  the  25  H.  8.  c.  6. 
been  discontinued. 

By  this  statute,  after  reciting  that  there  is  not  yet  a  sufficient 
punishment  appointed  for  the  detestable  and  abominable  vice  of 
buggery  with  mankind  or  beast,  it  is  enacted,  "  That  the  same 
"  offence  be  from  henceforth  adjudged  feloiiy;  and  that  the 
"  offender,  being  thereof  convicted,  shall  suffer  such  pains  of 
"  death  as  felons  are  accustomed  to  do  according  to  the  order  of 
"  the  common  law  of  this  realm  ;  and  that  no  person,  offending 
"  in  any  such  offence,  shall  be  admitted  to  his  clergy." 

This  statute  was  repealed  by  the  1  Mar.  c.  1.,  but  it  was 
revived,  and  made  perpetual,  by  the  Eliz.  c.  1 7. 

A  man  was  found  guilty  of  having  committed  buggery  upon  a  Fortesc.  91. 
girl  eleven  years  of  age,  and  had  received  sentence  01  death;  but  '^^^  v.Wise- 
ihe  judge  before  whom  he  was  tried,  reprieved  him,  in  order  to 
obtain  the  opinion  of  the  judges,  whether  this  was  a  case  within 
the  statute.  Jt  was  said,  that  no  opinion  was  given  ;  because  the 
judges  were  not  unanimous  :  but  Fortcsaie  Aland  J.,  who  reports 
the  case,  affirms,  that  a  great  majority  of  them  were  of  opinion 
that  this  is  a  buggery  by  the  law  of  England,  He  adds,  that  the 
I'^rl  of  Macclesfield^  then  chancellor,  to  whom  he  wrote  upon  the 
occasion,  was  clearly  of  opinion,  that  this  case  is  not  only  within 
the  reason,  but  also  within  the  words,  of  the  statute ;  and  that  he 
was  surprised  there  should  have  been  any  difference  of  opinion 
among  the  judges.  The  reporter  moreover  cites  several  authori- 
ties to  shew  that,  under  the  word  "  mankind,"  which  is  a  word 
uted  in  the  statute,  all  females  as  well  as  males  of  the  human 
species  are  comprehended. 

B  b  4  |Ta 
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(«)  ^^V    a,       II  ^°  constitute  this  offence,  the  act  must  be  in  that  part  where 
Ry.tji  sodomy  is  usually  committed,  {a) 

(b)  Rex  V.  An  unnatural  connection  with  an  animal  of  the  fowl  kind  is 

MS^BalkfyJ    °®^  sodomy,  a  fowl  not  coming  under  the  term  "  beast."  {b)\\ 
1  Russ.  on  Cri.  568. 


SOLDIERS. 


A    SOLDIER,  so  called  from  the  German  word  sold  or  sould, 
which  signifies  a  stipend,  is  a  man  hired  for  pay  to  serve  in 
war. 

1  Inst.  71.  The  ancient  method  of  raising  soldiers  was  in  this  manner:  — 

A  knight  or  an  esquire,  who  had  revenues,  farmers,  and  tenants, 

covenanted  with  the  king,  by  indenture  enrolled  in  the  Exchequer, 

to  serve  him  in  war  for  a  certain  term,  with  a  certain  number  of 

men,  whose  names  were  set  down  in  a  list. 

Hales's  PI.  Cr.        II R  ^^'^  "^so   usual  in  ancient  times   by   the  king*s  special 

V.  2.  143.  warrant,   sometimes   by  special  commission,  sometimes  by  im- 

Bac.  on  Gov.    mediate  writ  out  of  Chancery,  in  times  of  war  to  deliver  persons 

partn.  p.  11.     jj^  prison  for  felony  upon  mainprize,  to  go  into  foreign  parts  in 

the  king's  wars,  as  Gascoigne,  and  elsewhere,  at  the  king's  wages; 

et  slabufit  redo  in  airia  at  their  return,  5/  quis  versus  eos  loqui 

volucrit,  and  upon  return  of  such  manucaptions  into  the  Chancery 

to  have  charters  of  pardon.  || 

I8H.6.  C.I8,        There   are   divers   regulations  concerning  soldiers   in   some 

19.  ancient  statutes  ;  but  as  these  were  adapted  to  the  ancient  method 

7H.  7.  c.  1.       of  raising  soldiers,  which  has  for  many  years  been  discontinued, 

2  A  ^E^e         ^^  ^^  "^^  necessary  to  give  an  account  of  such  regulations, 
c.  2.  4  &  5  P.  &  M.  c.  3. 

II  rw*  articles         The  regulations  as  to  soldiers  at  this  time  observed,  depend 

of  war  esta-  upon  some  modern  acts  of  parliament,  and  principally  upon  one 

blished  by  which  is  passed  annually,  intituled.  An  act  for  punishing  imdiny 

Petyt  Coll.  ^^^  desertion  and  for  the  better  payment  of  the  army,  and  their 

vol.  i.  p.  509.  quarters. 


et  teq\ 


Such  of  these  regulations  as  are  of  more  general  use  to  be  known, 
shall  be  treated  of  in  the  following  order :  — 

(A)  Of  enlisting  Soldiers. 

(B)  In  what  Cases  Soldiers  are  free  from  Arrest. 

(C)  Of  quartering  Soldiers. 

(D)  Of  Carriages  for  the  Use  of  His  Majesty's  Forces. 

(E)  Of 
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(E)  Of  the  Penalties   incurred   by   encouraging   De- 

sertion or  harbouring  a  Deserter,    and  of  the 
Reward  for  apprehending  a  Deserter. 

(F)  Of  the  MiUtary  Punishments  to  which  Soldiers  are 

liable. 
(Gj  Of  the  Civil  Punishments  to  which  Soldiers  are 

liable. 
(H)  Of  the   Liberty  given  to  Soldiers  of  exercising 

Trades. 
11(1)  Of  Officers*  Liabilities  and  Authorities.  || 
(K)  Of  divers  Things,  which  did  not  fall  under  any 

of  the  foregoing  Heads. 


(A)  Of  enlisting  Soldiers. 

II By  10  G.  4.  c.  6.  §  32.  (the  Mutiny  Act,)  it  is  enacted,  That  lo  G.  4.  c.  6. 
every  person  who  shall  receive  enlisting  money  from  any  person  §  32. 
employed  in  the  recruiting  service,  he  being  an  officer,  non-commis- 
sioned officer,  or  an  attested  soldier,  shall  be  deemed  to  be  enlisted 
as  a  soldier  in  his  majesty's  service,  and  while  he  shall  remain  with 
the  recruiting  party  shall  be  entitled  to  be  billeted ;  and  every 
person  who  shall  enlist  any  recruit  shall  first  ask  the  person  offering 
to  enlist  whether  he  does  or  does  not  belong  to  the  militia,  and  shall 
cause  to  be  taken  down  in  writing  the  name  and  place  of  abode  of 
such  recruit ;  and  when  any  person  shall  be  enlisted  as  a  soldier 
in  his  majesty's  land  service,  he  shall,  within  four  days,  but  not 
sooner  than  twenty-four  hours  after  such  enlisting,  appear,  together 
with  some  person  employed  in  the  recruiting  service  of  the  party 
with  which  he  shall  have  enlisted,  before  a  justice  residing  in  the 
vicinity  of  the  place,  and  acting  for  the  division  or  district  where 
such  recruit  shall  have  been  enlisted,  and  not  being  an  officer  in 
the  army ;  and  if  such  recruit  shall  declare  his  having  voluntarily 
enlisted,  the  said  justice  shall  cause  to  be  read  to  him  the  notice 
contained  in  the  schedule  to  this  act  annexed,  and  shall  examine 
him  whether  he  does  or  does  not  belong  to  the  militia,  and  shall 
recjuire  the  recruit  to  sign  a  declaration  in  the  form  in  the  said 
schedule,  and  he  is  hereby  required  forthwith  to  cause  to  be  read 
over  in  his  own  presence  to  such  recruit  the  first  and  secoml 
article  of  the  second  section  (r/)  of  the  articles  of  war  against  mu-  (a)  See  post, 
tiny  and  desertion,  and  to  administer  to  such  recruit  the  oath  of  p-  3« 
aUcgwnoe  and  fidelity,  and  oath  in  the  schedule  to  this  act  aii- 
nexedy  for  limited  and  unlimited  service,  or  for  services  in  the 
forces  of  the  East  India  Compamj,  as  may  be  apj)licable  to  the 
case  of  the  recruit,  and  no  other  oaths,  any  thing  in  any  act  to 
the  contrary  notwithsUnding ;  and  the  said  justice  is  hereby 
required  forthwith  to  certify,  under  his  hand,  the  enlisting  and 
swearing,  iu  the  form  attadied  to  such  oaths  respectivefy,  tor 

gether 
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gether  with  the  place  of  birth,  age,  and  calling,  if  known,  of  such 
recruit;  and  if  any  such  recruit  so  to  be  certified  shall  refuse  to 
take  the  oath  of  allegiance  and  fidelity  before  the  said  justice,  it 
shall  be  lawful  for  the  officer  or  non-commissioned  officer  with 
whom  he  enlisted  to  detain  and  confine  such  person  until  he 
shall  take  the  said  oath  of  fidelity. 
10G.4.C6.  ^^^  ^^  *^  enacted,  That  any  recruit  appearing  as  aforesaid 

§53,  before  such  justice  shall  be  at  liberty  to  declare  his  dissent  to 

such  enlisting,  and  upon  such  declaration,  and  returning  the 
enlisting  money,  and  also  pay  the  sum  of  205.  for  the  charges 
expended  upon  him,  together  with  the  full  amount  of  subsistence 
and  beer-money  which  shall  have  been  paid  to  such  recruit 
subsequent  to  the  period  of  his  having  been  enlisted,  shall  be 
forthwith  discharged  and  set  at  liberty,  in  the  presence  of  such 
justice;  but  if  such  person  shall  refuse  or  neglect,  within  the 
space  of  twenty-four  hours  after  so  declaring  his  dissent,  to  re- 
turn such  money  as  aforesaid,  he  shall  be  deemed  and  taken  to 
be  enlisted  as  if  he  had  given  his  assent  thereto  before  the  said 
justice :  provided  also,  that  it  shall  be  lawful  for  any  justice  to 
discharge  any  person  who  shall  have  hastily  enlisted,  and  who 
shall  apply  to  him  to  declare  his  dissent  within  such  four  days  as 
aforesaid,  upon  payment  of  the  sum  of  money  required  to  be 
paid  by  any  recruit  declaring  his  dissent  under  this  act,  notwith- 
standing no  person  belonging  to  the  recruiting  party  shall  be  with 
the  recruit,  if  it  shall  appear  to  such  justice,  upon  proof  to  his 
satisfaction,  that  the  recruiting  party  has  left  the  place  where  such 
recruit  was  enlisted,  or  that  the  recruit  could  not  procure  any 
person  belonging  to  such  party  to  go  with  him  before  the  justice; 
and  the  sum  paid  by  such  recruit  upon  his  discharge  shall  be 
kept  by  the  justice,  and  be  paid  to  any  person  belonging  to  the 
recruiting  party  entitled  thereto  demanding  the  same :  provided 
that  no  recruit  who  has  been  actually,  though  erroneously,  dis- 
charged by  the  justice  before  the  expiration  of  twenty-four  hours 
after  the  time  of  his  enlistment,  shall  be  liable  on  that  account 
to  be  proceeded  against  as  having  deserted  from  his  majesty's 
service;  and  the  justice  who  shall  discharge  any  recruit  shall  in 
every  case  give  a  certificate  thereof,  signed  with  his  hand,  to  the 
recruit,  specifying  the  cause  thereof. 
1 54^  And  be  it  enacted.  That  if  any  recruit  shall  receive  the  enlist- 

ing money  from  any  person  employed  in  the  recruiting  service, 
(knowing  it  to  be  such,)  and  shall  abscond,  or  refuse  to  go  before 
such  justice,  or  shall  thereafter  absent  himself  from  the  recruit- 
ing party  or  person  with  whom  he  enlisted,  and  shall  not  volun- 
tarily return  to  go  before  some  justice  within  such  period  of  four 
days  aforesaid,  such  recruit  shall  be  deemed  to  be  enlisted  and 
a  soldier  in  his  majesty's  service,  as  fully  to  all  intents  and  pur- 
poses as  if  he  had  been  duly  attested,  and  may  be  apprehended 
and  punished  as  a  deserter,  or  for  being  absent  without  leave, 
under  any  articles  of  war  made  for  punishment  of  mutiny  and 
desertion ;  and  such  recruit  shall  not  be  discharged  by  any  jus- 
tice of  the  peace  after  the  expiration  of  such  four  days  as  afore- 
said, 
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said,  unless  it  shall  be  proved  to  the  satisfaction  of  such  justice 
that  the  true  name  and  residence  of  the  recruit  was  disclosed  and 
known  to  the  recruiting  party,  and  that  no  notice  was  given  to 
the  recruit,  or  left  at  his  usual  place  of  abode,  of  his  having  so 
enlisted :  provided  that  in  every  case  wherein  any  recruit  shall  have 
received  enlisting  money,  and  shall  have  absconded  from  the  party, 
so  that  it  shall  not  be  possible  immediately  to  apprehend  and 
bring  him  before  a  justice,  the  officer  or  non-commissioned  officer 
commanding  the  party  shall  produce  to  the  justice  before  whom 
the  recruit  ought  regularly  to  have  been  brought  for  attestation, 
a  certificate  of  the  name  and  place  of  residence  of  such  recruit ; 
and  the  justice  to  whom  such  certificate  shall  be  produced  shall, 
after  satisfying  himself  that  the  recruit  who  had  absconded  cannot 
be  found  and  apprehended,  transmit  a  duplicate  thereof  to  his 
majesty*s  secretary  at  war,  or  if  in  Ireland  to  the  chief  secretary, 
in  order  that,  in  the  event  of  such  recruit  being  afterwards  appre- 
hended and  reported  as  a  deserter,  the  facts  of  his  having  re- 
ceived enlisting  money,  and  having  absconded  after  having  been 
enlisted,  may  be  ascertained  before  he  be  finally  adjudged  to  be  a 
deserter;  and  any  recruit  who  shall  enlist  into  his  majesty's 
forces,  and  who  shall  be  discovered  to  be  incapable  of  active  ser- 
vice by  reason  of  any  infirmity  concealed  or  not  declared  by  such 
recruit  before  the  justice  at  the  time  of  his  attestation,  and  men- 
tioned at  the  foot  thereof,  may  be  transferred  into  any  garrison 
or  veteran  or  invalid  battalion,  or  into  his  majesty's  marine  forces, 
notwithstanding  he  shall  have  enlisted  for  any  particular  regi- 
ment, and  shall  be  entitled  to  receive  such  proportion  or  residue 
of  bounty  only  as  his  majesty  may  allow  in  that  behalf,  instead 
of  the  bounty  upon  which  such  man  shall  have  been  enlisted, 
any  thing  in  any  act  or  acts,  or  any  rules  and  regulations  relating 
to  soldiers  to  the  contrary  notwithstanding  ;  and  it  shall  be  lawful 
for  any  two  justices  before  whom  such  recruit  shall  be  brought, 
and  who  shall  be  proved,  upon  oath  before  them,  to  have  wilfully 
concealed  any  such  infirmity  upon  being  attested,  or  to  have  de- 
signedly made  any  false  representation  as  aforesaid,  to  adjudge 
such  person  to  be  a  rogue  and  vagabond,  and  to  sentence  him  to 
such  punishment  as  by  any  law  now  in  force  may  be  inflicted 
upon  rogues  and  vagabonds,  and  vagrants,  and  incorrigible 
rogues;  and  any  recruit  who  shall  designedly  make  any  false 
representation  of  any  particular  contained  in  the  oaths  and  certi- 
ficates in  the  schedule  to  this  act  annexed,  before  the  justice  at 
tlie  time  of  his  attestation,  and  shall  obtain  any  enlisting  money, 
or  any  bounty  for  entering  into  his  majesty's  service,  or  any  other 
money,  shall  be  deemed  guilty  of  obtaining  money  under  false 
pretences  within  the  true  intent  and  meaning,  if  in  England^  of 
an  act,  intituled  An  act  for  amsolidatirig  and  amending  the 
laws  in  FLngland  relative  to  larccriy  and  other  offences  con" 
nected  therewith  ;  and  if  in  Ireland^  of  an  act  passed  in  the 
ninth  year  of  the  reign  of  his  present  majesty,  intituled  An 
act  for  consolidating  and  amaiding  the  laws  in  Ireland  relative 
to   larcaij/  and    other   offbtwes   connected   thacwilh ;     and    the 

production 
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production  of  such  certificate,  and  proof  of  the  handwriting  of 
the  justice  giving  such  certificate,  shall  be  sufficient  evidence  of 
such  party  having  represented  the  several  particulars  contained 
in  the  oath  sworn  by  him,  and  specified  in  the  certificate  of  the 
justice  at  the  time  of  his  being  attested ;  and  that  proof  by  the 
oath  of  one  or  nioi-e  credible  witnesses  that  the  person  so  prose- 
cuted hath  voluntarily  acknowledged  that  at  the  time  of  his  en- 
listment he  belonged  to  the  militia,  or  to  any  regiment  in  his 
majesty's  service,  or  to  his  majesty's  navy  or  marines,  shall  be 
deemed  and  taken  as  evidence  of  the  fact  so  by  him  acknow- 
ledged, without  production  of  any  roll  or  other  document  to 
prove  the  same ;  and  any  man  who  at  the  time  of  offering  to  en- 
list shall  deny  that  he  is  a  militiaman  then  actually  enrolled  and 
engaged  to  serve,  or  shall  deny  to  the  justice  before  whom  he 
shall  be  attested  that  he  belongs  to  the  militia,  shall,  on  convic- 
tion thereof  before  any  one  justice  in  the  United  Kingdom,  eitlier 
upon  oath  of  one  witness  or  upon  his  own  confession,  or  upon 
the  production  of  the  attestation,  and  the  before-mentioned  de- 
claration of  such  person,  certified  by  the  secretary  at  war,  or 
deputy-secretary  at  war,  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  remain  without  bail  or  mainprize 
for  and  during  any  time  not  exceeding  six  calendar  months,  over 
and  above  any  penalty  or  punishment  to  which  such  person  so 
offending  may  be  otherwise  liable ;  and  shall,  from  the  day  on 
which  his  engagement  to  serve  in  the  militia  shall  end,  and  not 
sooner,  belong  as  a  soldier  to  the  corps  of  his  majesty's  regular 
forces,  or  or  the  East  India  Compani/s  forces,  into  which  he 
shall  have  so  enlisted :  provided  that  every  such  person  shall  be 
liable  to  serve  widiin  the  United  Kingdom  of  Great  Britaiti  and 
IreUind^  in  any  regiment,  battalion,  or  corps  of  his  majesty's 
regular  forces,  or  of  the  East  India  Company's  forces  in  which 
he  has  so  enlisted,  during  all  the  time  the  militia  to  which  he 
shall  belong  shall  remain  disembodied,  or  shall  not  be  called  out 
for  training  or  exercise,  and  shall  during  all  such  time  be  subject 
to  all  the  provisions  of  this  act,  and  liable  to  be  apprehended 
and  dealt  with  and  punished  as  a  deserter  from  the  corps  in  which 
he  shall  have  so  enlisted,  if  he  shall  neglect  or  refuse  to  join  and 
serve  in  such  corps  as  aforesaid. 
10  G.  4.  c.  6.  And  be  it  enacted.  That  every  military  officer  who  shall  act 

§  35.  contrary  to  the  provisions  of  this  act  in  any  respect  regarding 

the  enlisting  and  attesting  of  recruits  for  his  majesty's  service, 
shall,  upon  proof  thereof,  upon  oath  by  two  witnesses,  before  a 
general  court-martial,  which  is  hereby  authorized  to  administer 
such  oath,  be  cashiered  and  disabled  to  hold  any  civil  or  military 
office  in  his  majesty's  service. 
5  36,  And  whereas  it  is  expedient  that  provisions  should  be  mode 

for  enlisting  and  attesting  of  soldiers  desirous  of  re-enlisting 
and  others  desirous  of  enlisting  abroad,  be  it  enacted.  That 
it  shall  be  lawful  for  any  person  duly  appointed  by  his 
majesty  by  any  warrant  signed  by  the  secretary  at  war  in  that 
behalf,   and    not   being    a   general    officer,    nor    holding   any 

regimental 
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regimental  commission,  to  enlist  and  attest  out  of  Great  Britain 
or  Ireland  any  soldiers  or  persons  desirous  of  enlisting  or  re- 
enlisting  into  his  majesty's  service;  and  any  person  so  ap- 
pointed shall  have  the  same  powers  in  that  behalf  as  are  given 
to  justices  in  the  United  Kingdom  for  all  such  purposes  of  enlist- 
ment and  attestation,  and  any  person  so  enlisted  or  re-enlisted  shall 
be  deemed  to  be  an  attested  soldier ;  and  as  often  as  any  corps 
shall  be  relieved  or  be  disbanded  at  any  station  beyond  the  seas,  it 
shall  be  lawful  for  any  officers,  thereunto  authorized  by  the  officer 
commanding  in  chief  at  such  station,  to  enlist  as  many  of  the 
soldiers  belonging  to  the  corps  leaving  the  station  as  shall  be 
willing  and  fit  for  service  for  any  corps  appointed  to  remain  ;  and 
every  soldier  so  enlisted  is  hereby  deemed  to  be  discharged  from 
his  former  corps,  and  an  attested  certificate  of  transfer  shall  be 
delivered  to  the  soldier. 

And  be  it  enacted.  That  all  negroes  purchased  by  or  on  ac-  loG.  4.c.  6, 
count  of  his  majesty,  his  heirs,  and  successors,  and  serving  in  §  ^'^' 
any  of  his  majesty's  forces,  shall  be  deemed  and  taken  to  be  free 
in  every  respect  as  if  born  free  in  any  part  of  his  majesty's  do- 
minions, and  shall  be  considered  as  soldiers  having  voluntarily 
enlisted  in  his  majesty's  service:  provided  that  nothing  contained 
in  this  act  as  to  enlisting  for  limited  periods  of  service,  or  in  any 
other  act  as  to  any  rules  or  regulations  for  granting  pensions  or 
allowances  to  soldiers  discharged  after  certain  periods  of  service 
shall  extend  to  any  negroes  so  purchased,  || 

The  second  section  of  the  articles  of  war,  which  is  to  be  read 
to  an  enlisted  man,  contains  the  following  articles  :  — 

Art,  1 .  "  Whatsoever  officer  or  soldier  shall  presume  to  use 
"  traitorous  or  disrespectful  words  against  the  sacred  person  of 
'*  His  Majesty,  His  Royal  Highness  the  Prince  of  Wales^  or 
•*  any  of  the  royal  family ;  if  a  commissioned  officer,  he  shall  be 
*'  cashiered  ;  if  a  non-commissioned  officer  or  soldier,  he  shall 
'^  suffer  such  punishment  as  shall  be  infficted  upon  him  by  the 
**  sentence  of  a  court-martial." 

Art,  2,  "  Any  officer  or  soldier  who  shall  behave  himself  with 
"  contempt  or  disrespect  towards  the  general  or  other  com- 
*'  mander  in  chief  of  our  forces,  or  shall  speak  words  tending  to 
"  his  hurt  or  dishonour,  shall  be  punished  according  to  the  na- 
"  ture  of  his  offence  by  the  judgment  of  a  court-martial." 

Art,  3.  "  Any  officer  or  soldier  who  shall  begin,  excite,  cause^ 
**  or  join  in  any  mutiny  or  desertion  in  the  troop,  company,  or 
**  regiment  to  which  he  belongs,  or  in  any  other  troop  or  conrr- 
**  pany  in  our  service,  or  on  any  party,  post,  detacnment,  or 
**  guard,  on  any  pretence  whatsoever,  shall  suffer  death,  or  such 
**  other  punishment  as  by  a  court-martial  shall  be  inflicted." 

Art,  4.  "  Any  officer,  non-commissioned  officer,  or  soldier, 
"  who,  being  present  at  any  mutiny  or  sedition,  does  not  use  his 
"  utmost  endeavours  to  su))press  the  same,  or,  coming  to  the 
"  knowledge  of  any  mutiny,  or  intended  mutiny,  does  not  with- 
<<  out  delay  give  information  thereof  to  his  commauding  officer, 

"shaU 
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"  shall  be  punished  by  a  court-martial  with  death  or  otherwise^ 
"  according  to  the  nature  of  his  offence." 

Art,  5.  "  Any  officer  or  soldier,  who  shall  strike  his  superior 
**  officer,  or  offer  to  draw  or  shall  lift  up  any  weapon,  or  offer 
"  any  violence  against  him  being  in  the  execution  of  his  office, 
"  on  any  pretence  whatsoever,  or  shall  disobey  any  lawful  com- 
"  mand  of  his  superior  officer,  shall  suffer  death,  or  such  other 
"  punishment  as  shall,  according  to  the  nature  of  his  offence,  be 
"  inflicted  upon  him  by  the  sentence  of  a  court-martial." 

The  sixth  section  of  the  articles  of  war,  which  is  likewise  to 
be  read  to  an  enlisted  man,  contains  the  following  articles :  — 

Art.  1.  "  All  officers  and  soldiers  who,  having  received  pay, 
"  or  having  been  duly  enlisted  in  our  service,  shall  be  convicted 
**  of  having  deserted  the  same,  shall  suffer  death,  or  such  other 
"  punishment  as  by  a  court-martial  shall  be  inflicted." 

Art,  2.  "  Any  non-commissioned  officer  or  soldier,  who  shall, 
"  without  leave  of  his  commanding  officer,  absent  himself  from 
"  his  troop  or  company,  or  from  any  detachment  with  which 
**  he  shall  be  commanded,  shall,  upon  being  convicted  thereof, 
"  be  punished,  according  to  the  nature  of  his  offence,  at  the  dis- 
"  cretion  of  a  court-martial." 

Art.  3.  "  No  non-commissioned  officer  or  soldier  shall  enlist 
"  himself  in  any  other  regiment,  troop,  or  company,  without  a 
"  regular  discharge  from  the  regiment,  troop,  or  company  in 
"  which  he  last  served,  on  the  penalty  of  being  reputed  a  de- 
"  serter,  and  suffering  accordingly  :  and  in  case  any  officer  shall 
"  knowingly  receive  and  entertain  such  non-commissioned  officer 
"  or  soldier,  or  shall  not,  after  his  being  discovered  to  be  a 
"  deserter,  immediately  confine  him,  and  give  notice  thereof  to 
"  the  corps  in  which  he  last  served,  he,  the  said  officer  so 
**  offending,  shall,  by  a  court-martial,  be  cashiered." 

Art.  4.  "  Whatsoever  officer  or  soldier  shall  be  convicted  of 
"  having  advised  or  persuaded  any  other  officer  or  soldier  to 
**  desert  our  service,  shall  suffer  such  punishment  as  shall  be 
"  inflicted  upon  him  by  the  sentence  of  a  court-martial." 

The  oath  which  is  to  be  administered  to  an  enlisted  man  is  in 
these  words : — "  I  swear  to  be  true  to  our  Sovereign  King  George, 
"  and  to  serve  him  honestly  and  faithfully,  in  defence  of  his  per- 
"  son,  crown,  and  dignity,  against  all  his  enemies  and  opposers 
**  whatsoever ;  and  to  observe  and  obey  His  Majesty's  orders,  and 
"  the  orders  of  the  generals  and  officers  set  over  me  by  His 
«  Majesty." 

MS.  Rep.  Parker,  an  apprentice,  who  had  enlisted  without  the  consent 

Rex  and  of  his  master,  being  brought  up  by  a  habeas  corpus  to  the  Court 

Parker, Easter  of  King's  Bench,  was  discharged. 

•  II  By  §38.  any  person  bound  as  apprentice,  who  shall  enlist  as 

10  G.  4.  c.  6.  ^  soldier,  and  shall  state  to  the  magistrate  before  whom  he 
shall  be  carried  that  he  is  not  an  apprentice,  shall,  on  conviction, 
be  liable  to  be  indicted  for  obtaining  money  on  false  pretences ; 
and  after  the  expiration  of  his  apprenticeship,  shall  be  liable  to 
strse  as  a  soldier ;  and  if,  on  the  expiration  of  his  apprentice- 
ship, 
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ship,  he  shall  not  deliver  himself  up  to  some  officer  authorized 
to  receive  recruits,  may  be  taken  as  a  deserter  from  his  majesty's 
forces.     (And  see  further'as  to  apprentices  enlisting,  §  39,  40.) || 

By  the  ||10G.  4.  c.  5.||  intituled.  An  act  foi-  the  regulation  of 
his  majesty's  marine  forces  while  on  shore,  ||  nearly  ||  the  same  pro- 
visions are  made  as  to  the  enlisting  of  men  to  serve  as  marines, 
as  in  the  clauses  above  cited  are  made  for  the  enlisting  of  men 
to  serve  as  soldiers ;  and  it  may,  once  for  all,  be  observed,  that 
the  same  regulations,  as  to  their  being  free  from  arrests,  their 
quarters,  their  being  subject  to  military  punishments,  and  many 
other  things,  are  made  by  this  statute  for  marines,  as  are  made 
by  the  mutiny  acts  for  soldiers. 

[In  all  cases  of  actual  invasion,  or  upon  imminent  danger,  and  26G.3.  c.i07. 
in  all  cases  of  rebellion  or  insurrection,  his  majesty  is  empowered  $  95. 
(the  occasion  being  first  communicated  to  parliament,  if  the 
parliament  be  then  sitting,  or  declared  in  council,  and  notified 
by  proclamation,  if  no  parliament  be  then  sitting  or  in  being)  to 
order  the  lieutenants,  or,  in  case  of  the  death  or  absence  of  any  of 
them,  any  three  or  more  of  the  deputy-lieutenants,  with  all  con- 
venient speed  to  draw  out  and  embody  the  militia  within  their 
respective  counties,  or  such  part  of  them  as  his  majesty  may 
judge  necessary,  and  in  such  manner  as  shall  be  best  adapted  to 
the  circumstances  of  the  danger,  and  to  put  such  forces  under 
the  direction  of  such  general  officers  as  his  majesty  may  be 
pleased  to  appoint,  to  be  led  by  their  respective  officers  into  any 
parts  of  the  kingdom,  for  the  repelling  of  the  invasion,  or  sup- 
pressing the  rebellion ;  and  during  such  time  as  the  militia  shall 
be  so  drawn  out  and  embodied,  they  shall  be  subject  to  all  the 
provisions  contained  in  any  act  of  parliament  which  shall  be  then 
in  force  for  punishing  mutiny  and  desertion,  and  for  the  better 
payment  of  the  army,  and  their  quarters.] 

(B)  In  what  Cases  Soldiers  are  free  from  Arrest. 

||"DY  10  Geo.  4.  c.  6.  §3.  no  person  whatever  (except  an  ap-  loG.  4.  c.  6. 
"  prentice)  enlisted  into  his  majesty's  service  as  a  soldier,  ^.^-  (^^®  ^"" 
shall  be  liable  to  be  arrested,  or  taken  therefrom  by  reason  of  *"^  ^  ' 
the  warrant  of  any  justice,  on  account  of  any  breach  of  contract 
or  engagement  to  serve  or  work  for  any  employer  :  and  no  per- 
son enlisted  as  a  soldier  shall  be  liable  to  be  taken  out  of  his 
majesty's  service  by  any  process  or  execution  whatsoever  other 
than  for  some  criminal  matter,  unless  an  affidavit  shall  be  made 
by  the  plaintiff,  or  some  one  on  his  behalf,  for  which  no  fee 
shall  be  taken,  before  some  judge  of  the  court  out  of  which  such 
process  or  execution  shall  issue,  or  before  sonie  person  autho- 
rized to  take  affidavits  in  such  courts ;  of  which  affidavit  a 
memorandum  shall,  without  fee,  be  indorsed  on  the  back  of  such 
process,  that  the  original  debt  for  which  the  action  has  been 
brought,  or  execution  suetJ  out,  amounts  to  20/.  at  least  over  and 
above  all  costs ;  and  any  judge  of  such  court  may  examine  into 

any 
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This  clause  is 
inaccurately 
worded,  and 
is  not  so  clear 
or  explicit  as 
the  clause  in 
the  older  acts 
from  which  it 
is  altered. 
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any  complaints  made  by  a  soldier,  or  by  his  superior  officer, 
and  by  warrant  under  his  hand  discharge  such  soldier  without 
fee,  he  being  shown  to  be  duly  enlisted,  and  to  have  been  arrested 
contrary  to  the  intent  of  this  act,  and  shall  award  reasonable 
costs  to  such  complainant,  who  shall  have  for  the  recovery  thereof 
tlie  like  remedy  as  would  have  been  applicable  to  the  recovery 
of  any  costs  which  might  have  been  awarded  against  the  com- 
plaint in  any  judgment  or  execution  as  aforesaid  ;  provided  that 
any  plaintiff,  upon  notice  of  the  cause  of  action  first  given  in 
writing  to  any  soldier,  or  left  at  his  last  place  of  residence  before 
such  listing,  may  file  a  common  appearance  in  any  action  to  be 
brought  for  or  upon  account  of  any  debt  whatever,  and  proceed 
therein  to  judgment  ?ind  outlawry,  and  have  execution  other  than 
•  and  against  the  body.  || 

The  exemption  from  being  arrested,  except  for  a  criminal  mat- 
ter or  a  debt  often  pounds,  extended  formerly  only  to  volunteers. 
But  by  the  30  G.  2.  c.  8.  §  20.  it  is  enacted,  "  That  the  commis- 
"  sioners,  present  at  a  meeting  for  listing  soldiers  as  in  this  act 
"  is  before  directed,  shall  cause  the  second  and  sixth  sections  of 
"  the  articles  of  war  against  mutiny  and  desertion  to  be  read  to 
**  tlie  men  impressed  by  virtue  of  this  act,  and  from  and  after  the 
"  reading  the  said  articles  of  war,  every  man  so  impressed  shall 
"  be  deemed  a  listed  soldier  to  all  intents  and  purposes,  and  shall 
**  not  be  liable  to  be  taken  out  of  his  majesty's  service  by  any 
"  process,  other  than  for  some  criminal  matter." 

To  a  latitat  issued  to  arrest  a  man  the  sheriff  returned,  that  he 
was  listed  according  to  the  act  of  the  4  &  5  Ann.  c.  10.  et  ea 
occasione  capete  nofi  possuni.  It  was  insisted,  that  the  sheriff  ought 
to  have  arrested  the  defendant,  and  that  he  might  afterwards 
have  been  discharged  by  a  judge  on  common  bail,  if  he  were  re- 
gularly listed,  but  that  the  sheriff  was  not  to  take  upon  himself 
to  determine  as  to  the  regularity  of  the  enlisting.  The  court 
upon  consideration  held  the  return  to  be  good,  and  that,  as  the 
statute  operated  as  a  supersedeas  to  any  process  to  be  issued 
against  a  person  enlisted,  the  sheriff,  if  he  should  arrest  such 
person,  would  be  liable  to  an  action  of  false  imprisonment.  It 
appears  from  the  clause,  by  which  the  plaintiff  is  enabled  to  file 
common  hail  and  to  proceed  to  judgment  against  the  defendant, 
that  it  is  not  the  intention  of  the  statute  that  a  soldier  should  be 
liable  to  be  arrested,  and  be  afterwards  discharged  on  common 
bail.  If  this  man  were  not  regularly  listed,  the  plaintiff  has  his 
remedy  by  action  against  the  sneriff  for  a  false  return. 

A  soldier  being  in  custody  upon  a  writ  de  excommunicato 
capiendo^  for  non-payment  of  costs  in  a  suit  for  tithes  in  a  court 
Christian,  he  was  ordered  by  the  Court  of  King's  Bench  to  be 
discharged,  as  being  within  the  reason  of  the  mutiny  act 

As  the  words  heretofore  in  the  mutiny  act  were,  that  any  per- 
son icho  volnntanj  lists  himself  shall  not  be  taken  out  of  his  ma- 
jestxfs  service  by  any  piocess  iioh  at  soever,  it  was  holden  by  the  Court 
of  King's  Bench  that  only  mesne  process  was  intended,  and  that 
a  soldier  might  be  taken  in  execution.  It  appears,  however,  from 

what 
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what  fell  from  Holt  C.  J.  that  the  Court  of  Common  Pleas  had  In  both  these 

at  that  time  been  of  a  contrary  opinion.  cases  there 

was  fraud : 
the  defendants  enlisted  themselves  for  the  mere  purpose  of  protection ;  the  one  after  judg- 
ment, the  other  after  verdict.] 

To  remove  all  doubt  as  to  this,  the  words  now  constantly  in- 
serted in  the  mutiny  act  are,  that  no  -person  listed  as  a  volunteer 
in  his  majcsti/s  service  as  a  soldia\  shall  be  liable  to  be  tahen  out 
of  his  majcsti/s  service  by  any  process  oi'  exeadion  whatsoever,  other 
than  for  some  criminal  matter^  unless  for  a  real  debt,  &c. 

The  construction  of  a  mutiny  act  has  been,  that  if  more  than 
ten  pounds  had  been  recovered  by  a  judgment  for  damages  and 
costs,  in  an  action  for  a  debt  under  ten  pounds,  and  a  second 
action  be  brought  upon  the  judgment,  a  soldier  shall  not  be  dis- 
charged upon  common  bail ;  the  court  being  of  opinion  that,  as 
the  debt  which  they  were  to  consider  was  the  sum  recovered  by 
the  judgment,  the  defendant  ought  to  be  holden  to  special  bail. 

But  it  is  provided  by  the  present  mutiny  act,  and  by  all  the 
mutiny  acts  for  some  years  past  it  hath  been  provided,  that  the 
anginal  debt,  for  which  execution  may  be  issued,  must  amount  to 
ten  [a)  pounds  at  least  over  and  above  all  costs  of  suit  in  the  same 
action,  or  in  any  othei'  action  on  which  the  same  shall  be  grounded, 

A  trooper,  who  listed  on  the  sixteenth  day  of  May,  was 
arrested  upon  the  nineteenth.  Upon  a  motion  to  discharge  him 
upon  filing  common  bail,  it  was  said  for  the  plaintiff,  that,  as  the 
afBdavit  only  went  to  his  having  been  learning  to  ride,  this  was 
not  doing  duty  as  the  act  requires,  but  was  only  to  qualify  him- 
self for  the  doing  it :  but  by  the  court  —  It  is  doing  duty,  he 
receives  his  pay  and  must  be  discharged  on  common  bail. 

Upon  a  motion  to  discharge  a  gunner  in  the  train  of  artillery 
upon  filing  common  bail,  it  was  insisted  for  the  plaintiff,  that  a 
gunner  receives  one  shilling  jier  day  for  his  pay,  that  he  is 
appointed  by  warrant,  and  that  he  is  in  the  nature  of  a  commis- 
sioned officer.  It  was  answered,  that  a  gunner  is  listed  as  a  com- 
mon soldier  is,  and  that  he  is  liable  to  all  the  penalties  in  the 
mutiny  act  to  which  a  common  soldier  is  liable.  He  was  dis- 
charged upon  common  bail;  and  by  the  court — We  are  informed 
that  a  gunner  is  within  the  description  of  a  common  soldier  {b), 
the  extraordinary  pay  being  only  in  consideration  of  the  skill 
requisite  in  his  place. 

**  a  soldier  with  a  dnim.**    Goodall*9  case,  1  WiU.  216.  S.  C.     1  Bl.  Rep.  S9.  under  the  name 
of  Lloyd  V,  Woodall] 

Upon  a  rule  to  shew  cause  why  a  sum  of  money  paid  by  the  Sayer,  io7. 

defendant  should  not  be  repaid,  it  appeared  that  the  defendant  M^''*^"*^".-X*. 

•     ^  •  r  .1      *  r  IT  1  I  .1     ^     Martni,  Mich, 

was  a  private  man  \\\  one  of  the  troops  ot  life-guards ;  and  that,   .^^  q  J^ 

being  arrested  for  a  debt  under  ten  pounds,  he  paid  the  debt  in 
order  to  obtain  his  liberty  :  one  question  was.  Whether  the  de- 
fendant be  such  soldier  as  is  by  the  26  G.  2.  c.  5.  exempted 
from  lieinp  liable  to  an  arrest  for  a  debt  under  ten  pounds  ? 
Wright  J.,  Denison  J.,  Ijee  C.  J.  being  absent,  were  of  opinion 
that  he  is.  And  by  Wright  J., —  It  is  declarwl  by  that  statute, 
Vof.vn.  '  Cc  "That 


Nichol  V. 
Wilder, 
Barnes,  432. 


[(a)  By  the 
late  acts  in- 
creased to 
twenty 

pounds.]  ||See 
10G.4.c.6f3.|| 

Bagley  v. 
Jenners, 
1  Str.  2. 


Johnson  v. 
Lowth,  lStr.7. 
10  Mod.  346. 
S  C 

[(b)  So  are 
Serjeants  and 
drummers : 
for  by  Dc 
nixon  J., 
"  A  Serjeant 
"  is  a  soldier 
"  with  a  hal- 
"  bcrt ;  and  n 
"  drumnjcr  is 
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**  Tliat  no  person  who  shall  be  listed,  or  shall  list  himself  as 
"  a  volunteer  in  his  majesty's  service  as  a  soldier,  shall  be  liable 
"  to  be  taken  out  of  his  majesty's  service  by  any  process,  other 
"  than  for  some  criminal  matter,  unless  for  a  real  debt  of  ten 
**  |>ounds,"  Foster  J.  inclined  to  be  of  opinion,  that  as  a  person, 
instead  of  receiving  money,  pays  a  considerable  sum  upon  being 
admitted  as  a  private  man  into  a  troop  of  life-guards,  such  per- 
son is  not  a  soldier  within  the  meaning  of  that  statute.  At 
another  day,  a  certificate  being  produced  from  the  commissary- 
generaPs  office,  that  the  defendant  did  list  himself  as  a  volunteer, 
and  it  apj>earing  that  the  articles  of  war  were  read  over  to  him, 
and  that  the  oath  directed  to  be  administered  to  a  listed  soldier 
by  a  justice  of  the  j^eace  was  taken  by  him  ;  Foster  J.  concurred 
in  opinion  with  the  otlier  justices.  Another  question  was,  Whe- 
ther, although  the  defendant  would,  whilst  under  the  arrest,  have 
been  entitled  to  the  discharge  of  his  person,  he  be  now  entitled 
to  have  the  money  paid  to  obtain  his  liberty  repaid  ?  It  was 
holden  that  he  is;  and  by  the  court — It  is  equally  reasonable, 
tliat  the  money  paid  by  the  defendant  to  obtain  his  liberty  should 
be  repaid,  as  tliat  his  person,  in  case  the  application  had  been 
on  that  account,  should  have  been  discharged. 
Bower  t.  An  out-|)ensioner  of    Chelsea  College  having  been  arrested,  a 

Owen,  question  arose,'  Whether  he  were  entitled  to  his  discharge  as 

"•"**•» '*^*'  being  a  soldier  in  his  majesty's  service?  It  was  holden  that  he 
was  not;  because  he  is  not  under  military  discipline,  and  only 
subject  to  the  control  of  the  commissioners  of  the  college. 
Rexr.Arcber,  [These  acts  are  confined  to  proceedings  in  civil  actions,  and 
*  '''^"p'^*  ^*'^  "°^  protect  soldiers  imprisoned  for  disobeying  orders  of  jus- 
v'Sowra  tices,  or  on  any  other  criminal  account.] 

sTcrmR.ise.       j^^j  volunteer  drill-serjeants,  &c.,  though   subject  to   the 

R^man  V.       mutiny  act  so  far  as  relates  to  trial  and  punishment  by  volunteer 

gg^^jQj       courts-martial,  according  to  the  statute  44  Geo.  3.  c.  54.  }21., 

are  not  privileged  from  arrest  for  debt  under  these  acts  as  regu- 

Bmin  T.  ^^  soldiers.     The  privilege  is  that  of  the  public,  and  not  of  the 

\Voodward,      soldier ;  and  where  a  soldier  had  given  bail,  and  was  at  large, 

4  Taunt  537.    the  Court  of  Common  Pleas,  after  judgment  recovered  on  the 

bail-bond,  refused,  on  application  of  the  bail,  to  set  aside  the 

proceedings  and  cancel  the  bail-lx)nd.  || 

(C)  Of  quartering  Soldiers. 

100.4.C6.      II B^  ^*®  ^^  Geo.  4.  c6.  §49.  after  reciting,  that  whereas  by 
fiia. Xthc  the  Petition  oj Eighty  in  the  third  year  of  King  Charles  the 

Mutiny  Act.)  First,  it  is  enacted  and  declared,  that  the  people  of  the  land  are 
not  by  the  laws  to  be  burdened  with  the  sojourning  of  soldiers, 
against  their  wills;  and  by  a  clause  in  an  act  of  Parliament, 
made  in  the  one-and- thirtieth  year  of  the  reign  of  King  Charles 
the  Second,  it  is  declared  and  enacted,  that  no  officer,  civil  or 
military,  or  other  person  whatsoever,  should  from  thenceforth 
presume  to  place,  quarter,  or  billet  any  soldier  upon  any  subject 

or 
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or  inhabitant  of  this  realm,  of  any  degree,  quality,  or  profession 
whatsoever,  without  his  consent ;  and  that  it  shall  be  lawful  for  any 
subject,  sojourner,  or  inhabitant  to  refuse  to  quarter  any  soldier, 
notwithstanding  any  warrant  or  billeting  whatsoever;  it  is  enacted, 
"  That  it  shall  and  may  be  lawful  for  the  constables  of  parishes 
'*  and  places,  and  other  persons  specified  in  this  act,  in  England 
"  and  Ircla7idf  and  they  are  hereby  required  to  billet  the  officers 
"  and  soldiers  in  his  majesty's  service,  and  every  person  receiving 
'*  pay  in  his  majesty's  army,  and  the  officers  belonging  to  his 
*•  majesty's  cavalry,  and  also  all  staff  and  field  officers'  horses, 
"  and  all  bat  and  baggage  horses  belonging  to  any  of  his 
**  majesty's  other  forces,  when  on  actual  service,  not  exceeding 
for  each  officer  the  number  for  which  forage  is  or  shall  be 
allowed  by  his  majesty's  regulations  in  victualling- houses  and 
other  houses  specified  in  this  act,  (taking  care  in  Ireland  not 
to  billet  less  than  two  men  in  any  one  house,  except  only  in 
case  of  billeting  cavalry,  as  specially  provided,)  and  they  shall 
be  received  by  the  occupiers  of  such  houses  in  which  they  are 
•«*  so  allowed  to  be  billeted,  and  furnished  with  stables,  hay,  and 
''  straw,  for  such  horses  as  aforesaid ;  and  in  England  with  diet 
**  and  small  beer,  paying  and  allowing  for  the  same  the  several 
**  rates  that  are  or  shall  be  established  by  any  act  in  force  in  that 
*'  respect,  and  for  forage  in  Ireland^  the  rates  established  by 
**  the  lord  lieutenant,  or  other  sufficient  authority,  from  time  to 
**  time ;  the  same  to  be  regulated  by  the  average  rate  of  con- 
**  tracts  for  forage  in  Ireland,  and  for  the  use  of  stables  in  Ire- 
**  latui,  fourpence  per  week  for  each  horse,  to  be  paid  only  during 
**  the  lime  when  such  horses  shall  be  provided  with  hay  and 
"  straw  by  contract,  and  not  by  the  occupiers  of  such  houses  as 
**  aforesaid ;  and  at  no  time  when  troops  are  on  a  march  shall 
**  any  of  them,  whether  infantry  or  cavalry,  be  billeted  above 
**  one  mile  from  the  place  mentioned  in  the  route ;  and  in  all 
**  cases  where  cavalry  shall  be  billeted  in  pursuance  of  this  act, 
*'  the  men  and  their  horses  shall  be  billeted  in  one  and  the  same 
"  house,  except  in  case  of  necessity,  and  in  no  other  case  whatso- 
"  ever  shall  there  be  less  than  one  man  billeted  where  there  shall  be 
**  one  or  two  horses,  nor  less  than  two  men  where  there  shall  be 
"  four  horses,  and  so  in  proportion  for  a  greater  number ;  and 
"  in  such  case,  each  man  shall  be  billeted  as  near  his  horse  as 

I**  possible ;  and  the  constables  are  hereby  required  to  billet  all 
•*  soldiers  and  their  horses  on  their  march  in  a  just  and  equal 
r  proportion  upon  the  keepers  of  all  houses  within  one  mile  of 
V  the  place  mentioned  in  the  route,  although  some  of  such  houses 
F  may  be  in  the  adjoining  county,  in  like  manner  in  every  respect 
''*  as  if  such  houses  were  locally  situate  witliin  such  place; 
providwl  that  nothing  herein  contained  shall  be  construed  to 
extend  to  authorize  any  constable  to  billet  soldiers  out  of  the 
county  to  which  such  constable  belongs,  when  the  constable  of 
the  adjoining  county  shall  be  present,  and  undertake  to  billet 
the  due  proportion  of  men  in  such  adjoining  county ;  and  no 

C  c  2  "  more 
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moi*e  billets  shall  at  any  time  l)e  ordered  than  there  are 
effective  soldiers  and  horses  present  to  be  billeted ;  all  which 
billets,  when  made  out  by  such  constables,  shall  be  delivered 
into  the  hands  of  the  commanding  officer  then  present ;  and 
if  any  person  shall  find  himself  aggrieved  by  having  an  un- 
due proportion  of  soldiers  billeted  in  his  house,  and  shall  pre- 
fer his  complaint,  if  against  a  constable  or  other  person  not 
being  a  justice,  to  one  or  more  justices,  and  if  against  a  justice, 
then  to  two  or  more  justices,  within  whose  jurisdiction  such 
soldiers  are  billeteil,  such  justices  respectively  shall  have 
power  to  order  such  of  the  soldiers  to  be  removed  and  to  be 
billeted  upon  other  j^ersons,  as  they  shall  see  cause ;  and  when 
any  of  his  majesty's  cavalry,  or  any  horses  as  aforesaid,  shall 
be  billeted  upon  the  occupiers  of  houses  in  which  officers  or 
soldiers  may  be  quartered  by  virtue  of  this  act,  who  shall  have 
no  stables,  then  and  in  such  case,  and  upon  complaint  made 
by  the  person  having  no  stables  to  two  or  more  justices  within 
whose  jurisdiction  such  horses  shall  be  so  billeted,  it  shall  be 
lawful  for  such  justices  to  order  the  men  and  their  horses,  or 
horses  only,  to  be  billeted  upon  some  other  person  or  persons 
who  have  stables  by  tliis  act  liable  to  have  officers  and  soldiers 
billeted  upon  them,  and  to  order  a  proper  allowance  to  be 
paid  by  the  j^rson  relieved  to  the  persons  receiving  such  men 
and  horses,  or  to  be  applied  in  the  furnishing  the  requisite 
accommodation  ;  and  commanding  officers  may  exchange  any 
man  or  horse  billeted  in  any  place  with  another  man  or  horse 
billeted  in  the  same  place,  for  the  benefit  of  the  service,  pro- 
vided the  number  of  men  and  hoi'ses  do  not  exceed  the 
number  at  that  time  billeted  on  such  houses ;  and  the  con- 
stables are  hereby  recjuired  to  billet  such  men  and  horses  so 
exchanged  accord iiTgly;  and  it  shall  be  lawful  for  any  justice, 
at  the  request  of  any  officer  or  non-commissioned  officer  com- 
manding any  soldiers  requiring  billets,  to  extend  any  routes,  or 
enlarge  the  district  within  which  billets  shall  be  required,  in 
such  manner  as  shall  appear  to  be  most  convenient  to  the 
troops ;  provided  that,  to  prevent  or  punish  all  abuses  in 
billeting  soldiers,  it  shall  be  lawful  for  any  justice,  within  his 
jurisdiction,  by  warrant  or  order  under  his  hand,  to  require  any 
constable  to  give  him  an  account  in  writing  of  the  number  of 
officers  and  soldiers  who  shall  be  quartered  by  such  constable, 
together  with  the  names  of  the  persons  upon  whom  such  officers 
and  soldiers  are  billeted,  stilting  the  street  or  place  where  such 
persons  dwell,  and  the  signs,  if  any,  belonging  to  those  houses ; 
and  it  shall  be  lawful  to  billet  officers  and  soldiers  in  Scotland 
according  to  the  provisions  of  the  laws  in  force  in  Scotland  at 
the  time  of  its  imion  with  England ;  and  no  officer  shall  be 
obliged  to  pay  for  his  lodging  where  he  shall  be  regularly 
billeted,  except  in  the  suburbs  of  Edinburgh,^* 
And  be  it  enacted,  "  That  the  officers  and  soldiers  of  his 
majesty's  foot-guards  shall  be  billeted   within   the   city  and 

**  liberties 
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*•  liberties  of  Westmtnste7\  and  places  adjacent,  lying  in  the 
"  county  of  Middlesex,  (except  the  city  of  London,)  and  in  the 
"  county  of  Swrey,  and  in  the  borough  of  Soiithwark,  in  the  same 
"  manner,  and  under  the  same  regulations,  as  in  other  parts  of 
*'  Ejigland,  and  in  all  cases  for  which  particular  provision  is 
"  not  made  by  this  act ;  and  the  high  constable  shall,  upon  the 
"  receipt  of  the  order  for  billeting  soldiers,  deliver  precepts  to 
**  the  several  constables  within  their  respective  divisions,  in 
**  pursuance  of  which  the  said  constables  shall  billet  such 
"  officers  and  soldiers  equally  and  proportionally  on  the  houses, 
"  subjected  thereto  by  this  act ;  and  the  said  constable  shall,  at 
"  every  general  quarter  sessions  of  the  peace  to  be  holden  for 
"  the  said  city  and  liberties,  counties,  and  borough  respectively, 
*'  make  and  deliver  to  the  justices  then  in  open  session  assembled, 
*•  upon  oath,  which  oath  the  said  justices  are  hereby  required 
"  to  administer,  lists,  signed  by  them  respectively,  of  the  houses 
**  subject  by  this  act  to  receive  officers  and  soldiers,  together 
**  with  the  names  and  rank  of  all  officers  and  soldiers  billeted  on 
**  each  respectively ;  which  lists  shall  remain  with  the  respective 
"  clerks  of  the  peace,  for  the  inspection  of  all  persons,  without 
"  fee  or  reward ;  and  such  clerk  shall  forthwith,  from  time  to 
"  time,  deliver  to  any  person  who  shall  require  the  same,  true 
"  copies  of  any  such  list,  upon  being  paid  two  pence  a  sheet  for 
"  the  same;  each  sheet  to  contain  at  least  one  hundred  and 
«  fifty  words." 

And  be  it  enacted,  "  That  no  justice  having  or  executing  any  §  51. 
**  military  office  or  commission  in  any  part  of  the  United  King- 
**  dom,  shall,  directly  or  indirectly,  be  concerned  in  billeting  or 
"  appointing  quarters  for  any  soldier  in  the  regiment,  troop,  or 
**  company  under  the  immediate  command  of  such  justice,  but 
**  that  all  warrants,  acts,  or  things  so  appointed  by  such  justice 
**  for  or  concerning  the  same  shall  be  void." 

And  be  it  enacted,  "  That  in  case  any  victualler,  or  other  §  52. 

"  person  on  Sviiom  soldiers  may  be  billeted,  (except  on  the 
**  march,)  shall  be  desirous  to  furnish  such  soldiers  with  candles, 
**  vinegar,  and  salt,  gratis,  and  to  allow  such  soldiers  the  use  of 
**  fire,  and  the  necessary  utensils  for  dressing  and  eating  their 
"  meat,  and  shall  give  notice  of  such  his  desire  to  the  command- 
"  ing  officer,  and  shall  actually  furnish  the  same,  then  the  soldiers 
**  so  billeted  shall  find  their  own  victuals  and  small  beer ;  and 
*<  every  officer  to  whom  it  belongs  to  receive,  or  who  does 
*•  actually  receive  the  pay  for  any  officers  or  soldiers,  shall  every 
"  four  days,  or  before  they  quit  their  quarters,  if  they  shall  not 
**  remain  so  long  as  four  days,  settle  the  just  demands  of  all 
**  victuallers,  or  other  person  upon  whom  such  officers  and  soldiers 
"  are  billeted,  out  of  their  pay  and  subsistence,  before  any  part 
"  of  the  said  pay  or  subsistence  be  distributed  to  them  respec- 
**  lively ;  and  if  any  officer  aforesaid  shall  not  pay  the  same, 
'♦  U|>on  complaint  aiul  oath  made  thereof  by  any  two  witnesses 
"  at  the  next  quarter  sessions  for  the  county  or  city  where  such 
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•*  quarters  were  situated,  the  secretary  at  war  is  hereby  reciuired 
"  {upon  certificate  of  tlie  justices  before  whom  such  oath  was 
**  made  of  the  sum  due  upon  such  accounts,  and  the  persons  to 
"  whom  the  same  is  owing)  to  give  orders  to  the  regimental 
"  agent  to  pay  the  said  sums,  and  to  cliarge  the  same  against 
♦*  such  officers ;  and  in  case  of  any  soldier  being  ordered  sud- 
•*  denly  to  march,  and  that  the  respective  commanding  officers 
"  are  not  enabled  to  make  payment  of  the  sums  due  for  the 
"  lodging  of  tlie  men,  and  stabling  for  the  horses,  every  such 
"  officer  shall,  before  his  departure,  make  up  the  account  with 
•*  every  person  upon  whom  such  soldier  shall  have  been  billeted, 
"  and  sign  a  certificate  thereof;  which  account  and  certificate 
"  shall  be  transmitted  to  the  agent  of  the  regiment,  who  is 
**  hereby  requu-ed  to  make  immediate  payment  thereof,  and  to 
"  charge  the  same  to  the  account  of  such  officer." 
§  53.  And  be  it  enacted,  "  That  all  clauses  and  provisions  in  this 

"  act  contained  relating  to  England,  shall  be  construed  to 
"  extend  to  JVales,  and  to  the  town  of  Berwick  upon  Tweed ;  and 
"  all  clauses  and  provisions  relating  to  the  British  Isles  shall  be 
"  construed  to  extend  to  Guernsey,  Jersey,  Aldemey,  Sark,  and 
"  Man,  and  all  isles  thereto  and  to  England  and  Ireland  belong- 
"  ing ;  and  all  clauses  and  provisions  relating  to  soldiers  shall 
**  be  construed  to  extend  to  non  commissioned  officers,  unless 
"  when  otherwise  provided ;  and  all  clauses  and  provisions 
•*  relating  to  justices  shall  be  construed  to  extend  to  all  ma- 
"  gistrates  authorized  to  act  as  such  in  their  respective  juris- 
"  dictions,  and  to  chief  magistrates  of  exclusive  local  jurisdictions; 
"  and  all  the  powers  given  to  and  regulations  made  for  the 
"  conduct  of  constiibles  in  relation  to  the  billeting  of  officers  and 
"  soldiers,  and  all  penalties  and  forfeitures  for  any  neglect 
**  thereof,  shall  extend  to  all  tithingmen,  headboroughs,  and 
"  such  like  officers,  and  high  constables  and  other  chief  officers 
"  and  magistrates  of  cities,  towns,  villages,  hamlets,  parishes, 
"  and  places  in  England  and  Ireland;  and  on  their  default  or 
"  absence,  to  any  justice  of  the  peace  inhabiting  in  or  near  any 
"  city,  town,  village,  or  place,  who  shall  act  in  the  execution  of 
*<  tliis  act  in  relation  to  billeting ;  and  all  provisions  for  billeting 
**  officers  and  soldiers  in  victualling-houses,  shall  extend  and 
"  apply  to  all  inns,  livery-stables,  alehouses,  and  to  the  houses 
"  of  sellers  of  wine  by  retail,  whether  British  or  foreign,  to  be 
"  drank  in  their  own  houses,  or  places  thereunto  belonging,  and 
*'  to  all  houses  of  persons  selling  brandy,  strong  waters,  cider, 
"  or  metheglin,  by  retail,  in  England  and  Ireland ,-  and  in  Ire- 
"  land,  when  there  shall  not  be  found  sufficient  room  in  such 
"  houses,  then  to  billeting  soldiers  in  such  manner  as  has  been 
"  heretofore  customary  ;  provided  that  no  officer  or  soldier  shall 
"  be  billeted  in  Engla?id  in  any  private  houses,  or  in  any  canteen 
"  held  or  occupied  under  the  authority  of  the  ordnance  depart- 
"  ment,  or  upon  persons  who  keep  taverns  only,  being  vintners 
"  of  the  city  of  London,  admitted  to  their  freedom  of  such  com- 
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"  pany  in  right  of  patrimony  or  apprenticeship,  notwithstanding 
"  such  persons  who  keep  such  taverns  only  have  taken  out 
"  victualling  licences ;  nor  in  the  house  of  any  distiller  kept  for 
**  distilling  brandy  and  strong  waters,  nor  in  the  house  of  any 
*'  shopkeeper  whose  principal  dealings  shall  be  more  in  other 
"  goods  and  merchandize  than  in  brandy  and  strong  waters,  so 
"  as  such  distillers  and  shopkeepers  do  not  permit  tippling  in 
"  such  houses,  nor  in  the  house  of  residence  in  any  part  of  the 
"  UnitedKingdom  of  any  foreign  consul  duly  accredited  as  such.|| 

In  an  action  of  trespas  against  a  constable  for  quartering  a 
dragoon  upon  the  plaintiff,  it  was  found  by  a  special  verdict,  that 
the  plaintiff  kept  a  house  at  EjJsom,  and  let  lodgings  to  such  as 
came  there  for  the  benefit  of  the  air  and  waters,  that  he  dressed 
meat  for  his  lodgers  at  four  pence  per  joint,  and  sold  them  small 
beer  at  two  pence  per  mug,  and  that  he  likewise  found  them  stable- 
room,  hay,  and  other  things  for  horses,  at  certain  rates,  and  the 
question  was.  Whether  he  were  liable  to  have  a  soldier  quartered 
upon  him  ?  It  was  holden  that  he  was  not ;  and  by  Holt  C.  J. 
—  This  case  is  so  plain,  that  there  is  no  occasion  for  giving 
reasons. 

In  an  action  of  trespass  against  two  justices  of  the  peace,  who 
had  issued  a  warrant  for  levying  the  penalty  upon  the  plaintiff  for 
not  receiving  a  soldier  billeted  upon  him,  the  case  appeared  upon 
the  evidence  to  be  thus :  —  A  shopkeeper,  who  likewise  dealt  in 
spirituous  liquors,  in  order  to  entitle  himself  to  a  licence  for 
selling  spirituous  liquors  by  retail,  had  a  licence  as  a  victualler. 
For  the  sake  of  obtaining  this  last  licence,  some  beer  was  laid  in 
by  him,  of  which  an  account  was  taken  by  the  excise  officer,  as 
is  done  of  the  stock  of  a  victualler ;  but  he  never  sold  any  of  this, 
nor  acted  in  any  manner  as  a  victualler,  nor  suffered  spirituous 
liquors  to  be  drank  in  his  house.  The  plaintiff  was  nonsuited, 
for  want  of  producing  the  warrant  of  the  two  justices;  but  Foster  J., 
before  whom  the  cause  was  tried,  said,  he  should  upon  the  merits 
have  been  of  opinion,  that  the  plaintiff  was  not  liable  to  have 
soldiers  quartered  upon  him. 

IJSoLDiERS  TO  REMOVE  DURING  Elections.|| — By  the  8 G.  2. 
C.30.  5 1.  after  reciting,  that  by  the  ancient  common  law  of  this  land 
all  elections  ought  to  be  free ;  and  that  by  an  act  passed  in  the 
third  year  of  the  reign  of  King  Edward  the  First,  of  famous 
memor}',  it  is  commanded,  upon  great  forfeiture,  that  no  man  by 
force  of  arms,  nor  by  malice  or  menacing,  shall  disturb  any  to 
make  free  election  ;  and  thtit  the  freedom  of  elections  of  members 
to  serve  in  parliament  is  of  the  utmost  consecjuence  to  the  pre- 
servation of  the  rights,  and  liberties  of  this  kingdom  ;  and  that 
it  hath  been  the  usage  and  practice,  to  cause  any  regiment,  troop, 
or  company,  or  any  number  of  soldiers,  which  hath  been  quar- 
tered in  any  city,  borough,  town,  or  place  where  any  election  of 
members  to  serve  in  parliament  hath  been  ajipointed  to  be  made, 
to  remove  and  continue  out  of  the  same  during  the  time  of  such 
election,  except  in  such  particular  cases  as  are  hereinafter  speci- 

Cc  4  fied; 
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fied ;  to  die  end  that  the  said  usage  and  practice  may  be  settled 
and  established  for  the  future,  it  is  enacted,  "  That  when  and  as 
"  often  as  any  election  of  any  peer  or  peers  to  represent  the 
**  I>eers  o^  Sco/ la  ml  in  parliament,  or  of  any  member  or  members 
"  to  serve  in  parliament,  shall  be  appointed  to  be  made,  the 
"  secretary  at  war  for  the  time  being,  or  in  case  there  shall  be  no 
"  secretaiT  at  war,  then  such  person  who  shall  officiate  in  the 
"  place  of  the  secretary  at  war,  shall  and  is  hereby  required,  at 
"  some  convenient  time  before  the  day  appointed  for  such  elec- 
"  tion,  to  issue  and  send  forth  proper  orders  in  writing,  for  the 
"  removal  of  every  such  regiment,  troop,  or  company,  or  other 
"  number  of  soldiers,  as  shall  be  quartered  or  billeted  in  any  such 
"  city,  borough,  town,  or  place,  where  such  election  shall  be 
"  appointed  to  be  made,  out  of  every  such  city,  borough,  town, 
"  or  place,  one  day  at  least  before  the  day  appointed  for  such 
"  election,  to  the  distance  of  two  or  more  miles  from  such  city, 
"  borough,  town,  or  place,  and  not  to  make  any  nearer  approach 
'*  to  sucii  city,  borough,  town,  or  place  as  aforesaid,  until  one 
"  day  at  tlie  least  after  the  poll  to  be  taken  at  such  election  shall 
**  be  ended,  and  the  poll-books  closed." 

^2,  By  §  2.  it  is  enacted,  "  That  in  case  the  secretary  at  war  for 

"  the  time  being,  or  such  person  who  shall  officiate  in  the  place 
"  of  the  secretiiry  at  war,  shall  neglect  or  omit  to  issue  or  send 
*'  forth  such  orders  as  aforesaid,  according  to  the  true  intent  and 
**  meaning  of  this  act,  and  shall  be  thereof  lawfully  convicted, 
"  upon  any  indictment  to  be  presented  at  the  next  assizes  or 
"  sessions  of  oyer  and  terminer  to  be  held  for  the  county  where 
"  such  offence  shall  be  committed,  or  on  an  information  to  be 
"  exhibited  in  the  Court  of  King's  Bench  within  six  months 
"  after  such  offence  committed,  sucli  secretary  at  war,  or  person 
"  who  shall  officiate  in  the  place  of  the  secretary  at  war,  shall 
"  for  such  offence  be  discharged  from  their  said  respective  offices, 
"  and  shall  from  thenceforth  be  utterly  disabled  and  made 
"  incapable  to  hold  any  office  or  employment  civil  or  military  in 
**  his  majesty's  service." 

But  by  §  5.  it  is  provided,  "  That  the  secretary  at  war,  or  such 
"  person  who  shall  officiate  in  the  place  of  the  secretary  at  war, 
"  shall  not  be  liable  to  any  forfeiture  or  incapacity,  for  not  send- 
"  ing  such  order  as  aforesaid,  upon  any  election  to  be  made  of 
**  a  member  to  serve  in  parliament  on  a  vacancy  of  any  seat  there, 
"  unless  notice  of  the  making  out  any  new  writ  for  such  election 
**  shall  be  given  to  him  by  the  clerk  of  the  crown  in  Chancery, 
"  or  other  officer  making  out  any  new  writ  for  such  election, 
'*  which  notice  he  is  hereoy  directed  and  required  to  give  with 
"  all  convenient  speed  after  the  making  out  the  said  writ." 

.  By  §  3.  it  is  provided,  "  That  nothing  in  this  act  contained 

"  shall  extend,  or  be  construed  to  extend,  to  the  city  and  liberty 
**  of  Westminster,  or  the  borough  of  SoiUhwark,  for  or  in  respect 
"  of  the  guards  of  his  majesty,  his  heirs  or  successors,  nor  to  any 
"  city,  borough,  town,  or  place,  where  his  majesty,  his  heirs  or 

"  successors. 
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"  successors,  or  any  of  his  royal  family,  shall  happen  to  be  or 
"  reside  at  the  time  of  any  such  election  as  aforesaid,  for  or  in 
*<  respect  of  such  number  of  troops  or  soldiers  only  as  shall  be 
"  attendant  as  guards  to  his  majesty,  his  heirs  or  successors,  or 
"  to  such  other  person  of  the  royal  family  as  is  aforesaid ;  nor 
"  to  any  castle,  fort,  or  fortified  place,  where  any  garrison  is 
"  usually  kept,  for  or  in  respect  of  such  number  of  troops  or 
'*  soldiers  only,  whereof  such  garrison  is  composed." 

By  §  4.  it  is  provided,  "  That  nothing  in  this  act  shall  extend,  §  4^ 

"  or  be  construed  to  extend,  to  any  officer  or  soldier,  who  shall 
"  have  a  right  to  vote  at  any  such  election  as  aforesaid,  but  that 
"  every  such  officer  and  soldier  may  freely,  and  without  interrup- 
"  tion,  attend  and  give  his  vote  at  such  election;  any  thing 
"  hereinbefore  contained  to  the  contrary  notwithstanding." 

II  And  be  it  enacted,  "  That  if  any  person  shall  knowingly  loG.  4.  c.6. 
"  detain,  buy,  exchange,  or  receive  from  any  soldier  or  deserter,  $  63. 
"  or  any  other  person,  on  any  pretence  whatsoever,  or  shall 
"  solicit  or  entice  any  soldier,  knowing  him  to  be  such,  to  sell 
"  any  arms,  ammunition,  clothes,  or  military  furniture,  or  any 
"  provisions,  or  any  sheets  or  other  articles  used  in  barracks, 
"  provided  under  barrack  regulations,  or  any  regimental  neces- 
"  saries,  or  any  article  of  forage  provided  for  any  horses  belong- 
*'  ing  to  his  majesty's  service,  or  change  the  colour  of  any  clothes 
**  as  aforesaid,  shall  forfeit  for  every  offence  the  sum  of  ten 
"  pounds,  together  with  treble  the  value  of  all  or  any  of  the 
**  several  articles  of  which  such  offender  shall  become  so  pos- 
"  sessed."! 

(D)  Of  Carriages  for  the  Use  of  His  Majesty's  Forces. 

"DY  the  10  G.  4.  c.6.  §  54.  it  is  enacted,  "  Tliat  for  the  regular  10  G.  4.  c.6. 

"  provision  of  carriages  for  his  majesty's  forces,  in  their  '  ^^' 
"  marches  in  Ejigluiid  and  Ireland,  all  justices  of  tlie  peace, 
"  within  their  several  jurisdictions,  being  duly  required  thereunto 
"  by  an  order  from  his  majesty,  or  the  general  of  his  forces, 
**  or  the  master-general  or  lieutenant-general  of  his  majesty's 
"  ordnance,  if  in  England,  or  by  an  order  from  the  lord-lieu- 
"  tenant  or  other  chief  governor  or  governors  oi Ireland,  or  from 
"  the  officer  commanding  the  forces  there,  shall,  on  production 
"  of  such  order,  issue  a  warrant,  to  any  constable  having  autho- 
**  rity  to  act  in  any  place  from,  through,  near,  or  to  which  the 
**  troops  shall  be  ordered  to  march,  (for  each  of  which  warrants 
♦*  the  fee  of  one  shilling  only  shall  be  paid,)  requiring  him  to 
"  provide  the  carriages,  horses,  oxen,  and  drivers  therein  men- 
"  tioned,  and  allowing  sufficient  time  to  do  the  same,  specifying 
"  the  places  from  and  to  which  the  said  carriages  shall  travel, 
"  and  the  number  of  miles  between  the  places,  for  which  number 
"  only  so  specified  payment  shall  be  demanded,  and  which 
"  number  of  miles  shall  not,  except  in  cases  of  pressing  emer- 
"  gency,  exceed  the  day's  march  prescril)ed  in  the  order  of  route, 
"  and  shall  in  no  case  exceed  twenty-five  miles ;  and  the  con- 

"  stables 
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**  stables  receiving  such  warrants  shall  order  such  persons  as 
**  they  think  proper,  having  carriages,  to  furnish  the  requisite 
"  supply,  who  are  hereby  required  to  furnish  the  same  accord- 
'*  ingly  ;  and  when  suflicient  carriages  cnnnot  be  procured  within 
*'  the  proj)er  jurisdiction,  any  justice  of  the  next  jurisdiction 
**  shall,  by  a  like  course  of  proceedings,  supply  the  deficiency ; 
"  and  in  order  that  the  burthen  of  providing  carriages  may  fall 
**  equally,  and  to  prevent  inconvenience  arising  from  there  being 
**  no  justice  residing  near  the  place  where  troops  may  be  quartered 
"  on  the  march,  any  justice  residing  nearest  to  such  place  may 
**  cause  a  list  to  be  made  out,  at  least  once  in  every  year,  of  all 
"  persons  liable  to  furnish  such  carriages,  and  the  number  and  de- 
**  scription  of  their  said  carriages,  (which  lists  shall  at  all  seasonable 
"  hours  be  open  to  the  inspection  of  the  said  persons,)  and  may 
"  by  warrant  under  his  hand  authorize  the  constables  within  his 
**  jurisdiction  to  give  orders  to  provide  carriages,  without  any 
"  s|>ecial  warrant  for  that  purpose,'  which  order  shall  be  valid  in 
"  all  respects ;  and  all  orders  for  such  carriages  shall  be  made 
'*  from  such  lists  in  regular  rotation,  as  far  as  the  same  can  be 
"  done." 
ioG.4.  c6.  And  be  it  enacted,  "  That  the  rates  to  be  paid  for  carriages 
§  ^^-  "  impressed  shall  be,  in  Engla?id,  for  every  mile  with  a  waggon 

"  with  four  or  more  horses,  or  a  wain  with  six  oxen,  or  four 
**  oxen  and  two  horses,  shall  travel,  one  shilling ;  and  for  every 
"  mile  any  waggon  with  narrow  wheels,  or  any  cart  with  four 
"  horses,  carrying  not  less  than  fifteen  hundred  weight,  shall 
**  travel,  ninepence ;  and  for  every  mile  every  other  cart  or 
"  carriage  with  less  than  four  horses,  and  not  carrying  fifteen 
**  hundred  weight,  shall  travel,  sixpence ;  and  in  Ireland  for 
"  for  every  hundred  weight  loaded  on  any  wheel  carriage,  one 
"  halfpenny  per  mile ;  and  such  further  rates  may  be  added,  not 
*'  exceeding,  in  England^  a  total  addition  per  mile  of  fourpence, 
"  threepence,  or  twopence,  to  the  respective  rates  of  one  shil- 
"  ling,  ninepence,  or  sixpence,  and  not  exceeding,  in  Ireland^  an 
"  additional  halfpenny  per  mile  for  every  three  hundred  weight, 
"  as  may  seem  reasonable  to  the  justices  assembled  at  general 
"  sessions  in  England  and  Ireland,  for  their  respective  districts ; 
"  and  the  order  of  such  justices  at  sessions  shall  specify  the 
"  average  price  of  hay  and  oats  at  the  nearest  market  town  at  the 
"  time  of  fixing  such  additional  rates,  the  period  for  which  the 
"  order  shall  be  enforced  not  exceeding  ten  days  beyond  the  next 
"  general  sessions,  (and  no  such  order  shall  be  valid  unless  a 
"  copy  thereof,  signed  by  the  presiding  magistrate  and  one  other 
"  justice,  shall  be  transmitted  to  the  secretary  at  war  within  three 
"  days  after  the  making  thereof;)  and  in  England,  when  the  day's 
"  march  shall  exceed  fifteen  miles,  the  justice  granting  his 
"  warrant  may  fix  a  further  reasonable  compensation,  not  ex- 
*'  ceeding  the  usual  rate  of  hire  fixed  by  this  act;  and  when  any 
"  additional  rates  or  compensation  shall  be  granted,  the  justice 
"  shall  insert  in  his  own  hand,  in  the  warrant,  the  amount 
"  thereoli  and   the  date  of  the  order  of  sessions,  if  fixed  by 

"  sessions, 
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"  sessions,  and  the  warrant  shall  be  given  to  the  officer  com- 
"  manding,  as  his  voucher;  provided  that  the  officer  or  non- 
"  commissioned  officer  demanding  carriages  by  virtue  of  the 
"  warrant  of  a  justice  shall,  in  Etigla7id,  pay  down  in  hand  the 
"  proper  sums  into  the  hands  of  the  constables  providing  car- 
"  riages,  who  shall  give  receipts  for  the  same  on  unstamped 
"  paper ;  and,  in  Ireland,  the  officers  or  non-commissioned 
"  officers  as  aforesaid  shall  pay  the  owners  or  drivers  of  the  car- 
"  riages ;  and  one  third  part  of  such  payment  shall  be  made  before 
"  the  carriage  be  loaded ;  and  all  the  said  payments  in  Ireland  shall 
"  be  made,  if  required,  in  the  presence  of  a  justice  or  constable; 
"  provided  that  no  carriage  shall  be  liable  to  carry  more  than 
"  thirty  hundred  weight  in  Engla?id^  and  in  Ireland  no  car  shall 
"  be  liable  to  carry  more  than  six  hundred  weight,  and  no  dray 
"  more  than  twelve  hundred  weight ;  but  the  owners  of  such 
"  carriages  in  Ireland,  consenting  to  carry  a  greater  weight,  shall 
"  be  paid  at  the  same  rate  for  every  hundred  weight  of  the  said 
"  excess ;  and  the  owners  of  such  carriages  in  Ireland  shall  not 
"  be  compelled  to  proceed,  though  with  any  less  weight,  under 
"  the  sum  of  threepence  a  mile  for  each  car,  and  sixpence  a 
"  mile  for  each  dray ;  and  the  loading  of  such  carriages  in  Ireland 
"  shall  be  first  weighed,  if  required,  at  the  expense  of  the  owner 
"  of  the  carriage,  if  the  same  can  be  done  in  a  reasonable  time, 
"  without  hinderance  of  his  majesty's  service  ;  and  the  providing 
"  and  paying  for  carriages  in  Scotland  shall  be  regulated  by  the 
"  law  in  force  at  the  time  of  the  union  with  England;  provided 
"  that  a  cart  with  one  or  more  horses,  for  which  the  furnisher 
**  shall  receive  ninepence  a  mile,  shall  be  required  to  carry 
**  fifteen  hundred  weight  at  least ;  provided  that  no  penalties  or 
"  forfeitures  in  any  act  relating  to  highways  or  turnpike  roads  in 
"  tlie  United  Kingdom  shall  apply  to  the  number  of  horses 
'*  or  oxen,  or  weight  of  loading  the  aforesaid  carriage,  which 
"  shall  not  on  that  account  be  stopped  or  detained." 

And  be  it  enacted,  "  That  it  shall  be  lawful  for  his  majesty,  or  §  56, 

"  the  lord  lieutenant  or  chief  governors  of  Ireland,  by  his  or 
**  their  order,  distinctly  stating  that  a  case  of  emergency  doth 
"  exist,  signified  by  the  secretary  at  war,  or,  if  in  Ireland,  by  the 
"  chief  secretary  or  under  secretary,  or  the  first  clerk  in  the 
"  military  department,  to  authorize  any  general  or  field  officer, 
**  commanding  his  majesty's  forces  in  any  district  or  place,  or  to 
"  the  chief  acting  agent  for  the  supply  of  stores  and  provisions, 
**  by  writing  under  his  hand,  reciting  such  order  of  his  majesty, 
**  or  lord  lieutenant  or  chief  governor  aforesaid,  to  require  all 
"justices  within  their  several  jurisdictions  in  England  and 
"  Ireland  to  issue  their  warrants  for  the  provision,  not  only  of 
"  waggons*  wains,  carts,  and  cars  kept  bv  or  belonging  to 
"  any  person,  and  for  any  use  whatsoever,  but  also  of  saddle- 
"  horses,  coaches,  post-chaises,  chaises,  and  other  four-wheeled 
"  carriages  kept  for  hire,  and  also  of  other  boats,  barges,  and 
"  other  vessels  used  for  the  transport  of  any  commodities  what- 

"  soever 


S96  SOLDIERS. 

"  soever  upon  any  canal  or  navigable  river,  as  shall  be  mentioned 
**  in  the  said  warrants,  therein  specifying  the  place  and  disUuice 
"  to  which  such  carriages  or  vessels  shall  go ;  and  on  the  pro- 
"  duction  of  such  re<|uisition  to  such  justice  by  any  officer  of  the 
"  corj)s  ordered  to  be  conveyed,  or  by  any  officer  of  the  commis- 
"  sariat  or  ordnance  department,  such  justice  shall  take  all  the 
'*  same  proceedings  in  regard  to  such  additional  supply  so  re- 
**  quired  on  the  said  emergency  as  he  is  by  this  act  required  to 
**  take  for  the  ordinary  provision  of  carriages  ;  and  all  provisions 
"  whatsoever  of  this  act  as  regard  the  procuring  the  ordinary 
**  supply  of  carriages,  and  the  duties  of  officers  and  non-commis- 
"  sioned  officers,  justices,  constables,  and  owners  of  carriages  in 
*'  that  behalf,  shall  be,  to  all  intents  and  purposes,  applicable  for 
"  the  providing  and  payment,  according  to  the  rate  of  posting  or 
•*  of  hire  usually  paid  for  such  other  description  of  carriages  or 
**  vessels  so  required  on  emergency,  according  to  the  length  of 
"  the  journey  or  voyage  in  each  case,  but  making  no  allowance 
"  for  post-horse  duty,  or  turnpike,  canal,  river,  or  lock-tolls, 
"  which  duty  or  tolls  are  hereby  declared  not  to  be  demandable 
"  for  such  carriages  and  vessels  while  employed  in  such  service  or 
"  returning  therefrom ;  and  it  sliall  be  lawful  to  convey  thereon, 
**  not  only  the  baggage,  provisions,  and  military  stores  of  such 
"  regiment  or  detachment,  but  also  the  officers,  soldiers,  servants, 
•*  women,  children,  and  other  persons  of  and  belonging  to  the 
**  same ;  and  it  shall  be  lawful  for  the  justices  of  the  peace  as- 
'*  sembled  at  their  quarter  sessions  to  direct  the  treasurer  to  pay, 
"  without  fee,  out  of  the  public  stock  of  the  county  or  riding,  or 
"  if  such  public  stock  be  insufficient,  then  out  of  monies  which 
"  the  said  justices  shall  have  power  to  raise  for  that  purpose,  in 
**  like  manner  as  for  county  gaols  and  bridges  such  reasonable 
*'  sums  as  shall  have  been  expended  by  the  constables  within  their 
"  respective  jurisdictions  for  the  carriages  and  vessels  afore- 
*'  said,  over  and  above  what  was  or  ought  to  be  paid  by  the 
*'  officer  requiring  the  same,  regard  being  had  to  the  season  of 
"  the  year  and  condition  of  the  ways  by  which  such  carriages 
"  and  vessels  are  to  pass." 
10  G.  4.  c.  6.  And  be  it  enacted,  "  That  if  any  constable  or  other  person, 
^^^*  "  who  by  virtue  of  this  act  shall  be  employed  in  billeting  any 

**  officers  or  soldiers  in  any  part  of  tlie  United  Kingdom,  shall 
"  presume  to  billet  any  such  officer  or  soldier  in  any  house  not 
**  within  the  meaning  of  this  act,  without  the  consent  of  the 
"  owner  or  occupier  thereof;  or  shall  neglect  or  refuse  to  billet 
"  any  officer  or  soldier  on  duty,  when  thereunto  required,  in  such 
,  *'  manner  as  is  by  this  act  directed,  provided  sufficient  notice  be 

'*  given  before  the  arrival  of  such  troops ;  or  shall  receive,  de- 
"  mand,  or  agree  for  any  money  or  reward  whatever,  in  order  to 
"  excuse  any  person  from  receiving  such  officer  or  soldier,  or 
*•  shall  quarter  any  of  the  wives,  children,  men  or  maid-servants 
"  of  any  officer  or  soldier  in  any  such  houses,  against  the  consent 
"  of  the  occupiers ;  or  shall  neglect  or  refuse  to  execute  such 

"  warrants 
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"  warrants  of  the  justices  as  shall  be  directed  to  him  for  providing 
"  carriages,  horses,  or  vessels,  or  shall  demand  more  than  the 
"  legal  rates  for  the  same ;  or  if  any  person  appointed  by  such 
"  constable  to  provide  carriages,  horses,  or  vessels,  shall  do  any 
"  act  or  thing  by  which  the  execution  of  such  warrants  shall  be 
'*  hindered ;  or  if  any  constable  shall  neglect  to  deliver  unto  the 
"  justices  at  quarter  sessions  lists  of  officers  and  soldiers  of  the 
"  foot-guards  quartered  according  to  the  provision  of  this  act, 
"  or  shall  cause  to  be  delivered  defective  lists  of  the  same ;  or  if 
"  any  person,  liable  by  this  act  to  have  any  officer  or  soldier 
"  quartered  on  him,  shall  refuse  to  receive  or  to  affi^rd  proper 
"  accommodation  or  diet,  or  to  furnish  the  several  things  directed 
"  to  be  furnished  to  officers  and  soldiers,  or  shall  neglect  or  refuse 
"  to  furnish  good  and  sufficient  stables,  together  with  good  and 
"  sufficient  hay  and  straw  for  each  horse,  at  the  rate  established 
"  by  any  act  in  force  in  that  respect ;  such  constables,  victual- 
"  lers,  and  other  persons  respectively,  shall  forfeit  for  every 
"  offence  any  sum  not  exceeding  five  pounds,  nor  less  than  forty 
«  shillings." 

And  be  it  enacted,  "  That  if  any  military  officer  shall  take  §  62. 

"  upon  him  to  quarter  soldiers  otherwise  than  is  limited  and 
"  allowed  by  this  act,  or  shall  use  or  offer  any  menace  or  com- 
**  pulsion  to  or  upon  any  mayors,  constables,  or  other  civil 
"  officers,  tending  to  deter  and  discourage  any  of  them  from 
"  performing  any  part  of  their  duty  under  this  act,  or  tending  to 
**  induce  any  of  them  to  do  any  thing  contrary  to  their  said  duty, 
**  such  officer  shall  for  every  such  offence  (being  thereof  con- 
*'  victed  before  any  two  or  more  justices  of  the  county  by  the 
"  oath  of  two  credible  witnesses)  be  deemed  and  taken  ipso 
^facto  cashiered,  and  shall  be  utterly  disabled  to  hold  any 
"  military  employment  in  his  majesty's  service ;  provided  that  a 
"  certificate  thereof  shall  be  transmitted  by  the  said  justice  to  the 
"judge  advocate  in  London^  who  is  hereby  required  to  certify 
"  the  same  to  the  commander  in  chief  and  secretary  at  war,  and 
"  that  the  said  conviction  be  affirmed  at  some  quarter  sessions 
"  of  the  peace  of  the  said  county  held  next  after  the  expiration 
"  of  tliree  months  after  such  certificate  of  the  justice  shall  have 
"  been  transmitted  as  aforesaid ;  and  if  any  military  officer  shall 
"  take,  or  knowingly  suffer  to  be  taken,  any  money  or  reward  of 
"  any  person  for  excusing  the  quartering  of  officers  or  soldiers, 
*'  or  shall  billet  any  of  the  wives,  children,  men  or  maid-servants 
"  of  any  officer  or  soldier  in  any  house,  against  the  consent  of 
**  the  occupier,  he  shall,  upon  being  convicted  thereof  before  a 
♦'  general  court-martial,  be  cashiered  ;  and  if  any  officer  shall 
"  constrain  any  carriage  to  travel  beyond  the  distance  specified 
"  in  the  justice's  warrant,  or  shall  not  discharge  the  same  in  due 
**  time  for  their  return  home  on  the  same  day,  if  it  be  practicable, 
"  except  in  the  case  of  emergency,  for  which  the  justice  shall 
**  have  given  licence,  or  shall  compel  the  driver  of  any  carriage 
*♦  to  lake  up  any  soldier  or  servant,  (except  such  as  are  sick,)  or 

"  any 
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"  any  woman  to  ride  therein,   except  in  case  of  emergency  as 

"  aforesaid,  or  shall  force  any  constable,  by  threatening  words,  to 

"  provide  saddle  horses  for  himself  and  servants,  or  shall  force 

"  horses  from  their  owners,  or  in  Ireland  shall  force  the  owner 

"  to  take  any  loading  until  the  same  shall  be  first  duly  weighed, 

"  if  the  same  can  be  done  within  a  reasonable  time,  or  shall, 

"  contrary  to  the  will  of  the  owner  or  his  servant,  permit  any 

**  person  whatsoever  to  put  any  greater  load  upon  any  carriage 

*'  than  is  directed  by  this  act,  shall  forfeit  for  every  offence  any 

'*  sum  not  exceeding  five  pounds  nor  less  than  forty  shillings." 

^^^^  ^2.  The  court  granted  vt.  mandamus  w^ow  ihe  I  G.  1.  c.  34.,  directed 

Rex  V.  Hunt     to  the  justices  of  the  peace,  to  allow  the  defendants,  being  con- 

and  another,     stables,  their  extraordinary  charges  in  providing  carriages  on  the 

Hil.  3  G.  1.       i^^g  expedition  into  Scotland. 

Stra.  93.  ^^  seems,  as  if  the  treasurer  of  the  county  had  refused  to  pay 

Hunt's  case  this  money  to  the  constables;  for  more  than  a  year  after,  another 
EasL  4  G.  I.  viandamus,  upon  the  same  statute,  was  granted  by  the  court,  di- 
rected to  the  justices  of  the  peace,  for  them  to  compel  the  trea- 
surer of  the  county  to  reimburse  a  constable,  of  the  name  of 
Hunt^  the  extraordinary  charges  he  had  been  at  in  providing 
carriages  on  the  late  expedition  into  Scotland. 

(E)  Of  Desertion. 

10  G.  4.  c  «.    ||T5^  ^^  ^'  ^'  ^'  ^'  5  ^^•'  ^^  ^^^^^  ^  lawful  for  any  court-martial 
j  10,  empowered  to  try  the  crime  of  desertion,  in  addition  to  any 

other  punishment,  to  direct  that  the  offender  shall  be  marked  on 
the  left  side,  two  inches  below  the  armpit,  with  the  letter  (D)  such 
letter  not  to  be  less  than  half-an-inch  long,  and  to  be  marked 
upon  the  skin  with  some  ink  or  gunpowder,  or  other  preparation, 
so  as  to  be  visible  and  conspicuous,  and  not  liable  to  be  obliter- 
ated. 
§  20.  And  by  §  20.  it  is  enacted,  "  That  every  soldier  who    shall 

"  desert  from  his  majesty's  service,  shall  be  liable  to  all  the 
"  pains  and  penalties  imposed  by  this  act,  for  any  such  offence, 
"  notwithstanding  his  having  again  enlisted  into  his  majesty's  ser- 
"  vice ;  and  every  soldier,  of  right  belonging  to  any  corps  from 
'*  which  he  may  have  originally  deserted,  may  be  tried  for  desert- 
"  ing  from  any  other  corps  in  which  he  may  afterwards  have 
"  enlisted,  or  from  his  majesty's  service,  if  he  shall  not,  after  such 
"  subsequent  enlisting,  have  been  placed  in  any  corps ;  or  may  be 
"  tried  for  any  crime  committed  by  him  while  serving  therein,  not- 
"  withstanding  it  shall  be  known  that  he  had  previously  belonged 
"  to  some  other  corps  or  party,  and  had  not  been  discharged 
"  therefrom ;  and,  if  such  person  shall  be  claimed  by  such  other 
"  corps  or  party,  and  be  proceeded  against  as  a  deserter  therefrom, 
"  his  subsequent  desertion  from  any  one  or  more  corps,  in  which 
"  hemay  have  unwarrantably  enlisted,  may  be  given  in  evidence,  as 
"  an  aggravation  of  his  crime,  previous  notice  being  always  given 
"  to  such  deserter  of  the  intention  to  produce  such  evidence  upon 
«  his  trial." 

By 
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By  §  21.  it  is  enacted,  "  That  it  shall  be  lawful  for  the  consta-  §  21. 
"  ble  of  any  place,  where  any  person  reasonably  suspected  to  be 
*«  a  deserter  shall  be  found,  or  of  any  adjoining  place,  and,  if 
"  no  such  constable  can  be  immediately  met  with,  then  for  any 
"  officer  or  soldier  in  his  majesty's  service,  to  apprehend,  or  cause 
*'  such  suspected  person  to  be  apprehended,  and  to  cause  him  to 
"  be  brought  before  any  justice  living  in  or  near  such  place, 
"  and  acting  for  the  same  or  any  adjoining  county,  who  hath 
''  hereby  power  to  examine  such  suspected  person  ;  and  if, 
"  by  his  confession  or  the  testimony  of  one  or  more  witnesses, 
"  upon  oath,  or  by  the  knowledge  of  such  justice,  it  shall  appear 
"  tliat  such  suspected  person  is  a  soldier,  and  ought  to  be  with 
"  the  corps  to  which  he  belongs,  such  justice  shall  forthwith 
"  cause  him  to  be  conveyed  to  some  public  prison  in  such  place, 
"  or,  if  there  be  no  public  prison  in  such  place,  then,  at  the  dis- 
"  cretion  of  such  justice  of  the  peace,  to  the  nearest  or  most 
'*  convenient  public  prison  in  the  same  or  any  next  adjoining 
"  county,  or  to  the  provost-marshal,  in  case  such  deserter  shall 
"  be  apprehended  within  the  city  or  liberties  of  Dublin  or  places 
"  adjacent,  and  such  justice  shall  transmit  an  account  thereof,  in 
"  the  form  prescribed  in  the  schedule  annexed  to  this  act,  to  the 
**  secretary  at  war,  or,  if  the  deserter  be  apprehended  in  Ireland^ 
"  to  the  chief  secretary,  to  the  end  that  such  person  may  be  pro- 
"  ceeded  against  according  to  law ;  and  such  justice  shall  also 
**  send  to  the  secretary  at  war  a  report  stating  the  names  of  the 
"  persons  by  whom  the  deserter  was  apprehended  and  secured ; 
*'  and  the  secretary  at  war  shall  transmit  to  such  justice  an 
"  order  for  the  payment  to  such  persons  of  such  sum,  not  exceed- 
"  ing  405.,  as  the  secretary  at  war  shall  be  satisfied  they  are  en- 
*'  titled  to,  according  to  the  true  intent  and  meaning  of  this  act ; 
"  provided  also,  that  no  fee  or  reward  shall  be  taken  by  any 
"justice  or  his  clerk  in  respect  of  any  information,  commitment, 
"  or  report,  as  aforesaid." 

And  by  §  22.,  "  Any  person  who  shall  voluntarily  deliver  him-  §  22. 

"  self  up  as  a  deserter,  or  who,  on  being  apprehended  for  any  of- 
"  fence,  shall,  in  the  presence  of  the  justices,  confess  himself  to  be  a 
"  deserter  as  aforesaid,  shall  be  deemed  to  have  been  duly  enlisted, 
"  and  to  be  a  soldier,  and  shall  be  liable  to  serve  in  any  of  his 
"  majesty's  forces  as  his  majesty  shall  think  fit  to  appoint,  whether 
"  such  person  shall  have  been  ever  actually  enlisted  as  a  soldier  or 
"  not ;  and,  if  the  person  so  confessing  himself  to  be  a  deserter 
"  shall  be  serving  at  the  time  in  any  of  his  majesty's  forces,  he 
**  shall  be  deemed  to  be  and  shall  be  dealt  with  as  a  deserter." 

And  by  §  23.  it  is  enacted,  "  That  every  person  who  shall,  in  §  23. 

**  any  part  of  his  majesty's  dominions,  directly  or  indirectly,  per- 
"  suade  any  soldier  to  desert  his  majesty's  service  (a),  shall  suffer  (a)  Sec  Rex  r. 
"such  punishment,  by  fine  or  imprisonment,  or    both,  as  the  Head,  1 6 East, 
"  court    before  which    the  conviction    may  take    place    shall  ^°'** 
"  adjudge,  and  every  person  who  shall  assist  any  deserter  from 
•*  his  majesty's  service,  knowing  him  to  be  such,  in  deserting  or 

**  concealing 
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**  concealing  liimself  from  such  service,  shall  forfeit,  for  every 

«  offence,  20/." 
§  34.;  and  see       -^^  ^Y  5  ^i,  "  every  commissioned  officer  who  shall,  without 
§  2d.  "  consent  from  one  or  more  justices,  forcibly  enter  or  break  open 

"  the  dwelling-house  or  outhouses  of  any  person  whatever,  under 

**  pretence  of  searching  for  deserters,  shall,  upon  due  proof  there- 

«  of,  forfeit  the  sum  of  20/."|| 


(F)  Of  the  Military  Punishments  to  which  Soldiers  are 

liable. 

10  G.  4.  c.  6.    II RY  the  10  G.  4-.  c.  6.  §  1 .  (the  Mutiny  Act,)  after  reciting,  that 
*  *•  whereas  the  raising  or  keeping  a  standing  army  within 

this  kingdom  in  time  of  peace,  unless  it  be  with  consent  of  par- 
liament, is  against  law :  and  whereas  it  is  judged  necessary  by 
his  majesty  anil  this  present  parliament,   that  a  body  of  forces 
should  be  continued  for  the  safety  of  this  kingdom,  the  defence  of 
the  possessions  of  the  crown,  and  the  preservation  of  the  balance 
of  power  in  Europe ;    and  that  the  whole  number  of  such  forces 
should  consist  of  89,723  men,  exclusive  of  the  officers  and  men 
l>elonging  to  the  regiments  employed  in  the  territorial  posses- 
sions of  the  East  India  Compa?iy,  but  including  the  officers  and 
men  of  the  troops  and  companies  recruiting  for  those  regiments; 
and  whereas  no  man  can  be  forejudged  of  life  or  limb,  or  sub- 
jected in  time  of  peace  to  any  kind  of  punishment  within  this 
realm,  by  martial  law,  or  in  any  other  manner  than  by  the  judg- 
ment of  his  peers,  and  according  to  the  known  and  established 
laws  of  this  realm  ;  yet  nevertheless,  it  being  requisite  for  the  re- 
taining such  forces  in  their  duty  that  an  exact  discipline  be  ob- 
served, and  that  soldiers  who  shall  mutiny  or  stir  up  sedition,  or 
desert  his  majesty's  service,  be  brought  to  a  more  exemplary  and 
speedy  punishment  than  the  usual  forms  of  the  law  will  allow,  it 
is  enacted,  "  That  if  any  person  who  is  or  shall  be  commissioned, 
*'  or  in  pay  as  an  officer,  or  who  is  or  shall  be  listed  or  in  pay 
"  as  a  non-commissioned  officer  or  soldier,  shall  at  any  time 
"  during  such  continuance  of  this  act,  begin,  excite,  cause,  or  join 
**  in  any  mutiny  or  sedition  in  his  majesty's  land  or  marine  forces, 
"  or  shall  not  use  his  utmost  endeavours  to  suppress  the  same, 
"  or,  coming  to  the  knowledge  of  any  mutiny  or  intended  mu- 
"  tiny,  shall  not  without  delay  give  information  thereof  to  his 
"  commanding  officer,    or  shall  misbehave  himself  before  the 
"  enemy,  or  shall  shamefully  abandon  or  deliver  up  any  garrison, 
"  fortress,  post,  or  guard,  committed  to  his  charge,  or  which  he 
"  shall  be  commanded  to  defend,  or  shall  compel  the  governor  or 
"  commanding  officer  of  any  garrison,  fortress,  or  post,  to  deliver 
"  up  to  the  enemy,   or  abandon  the  same,   or  shall  speak  words 
"  or  use  any  other  means  to  induce  such  governor  or  command- 
"  ing  officer,   or  others,  to  misbehave   before  the  enemy,    or 
"  shamefully  to  abandon  or  deliver  up  any  garrison,  fortress, 

"  post. 
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"  post,  or  guard,  committed  to  their  respective  charge,  or  which 
"  he  or  they  shall  be  commanded  to  defend,  or  shall  leave  his 
"  post  before  relieved,  or  shall  be  found  sleeping  on  his  post,  or 
"  shall  hold  correspondence  with,  or  give  advice  or  intelligence 
"  to,  any  rebel  or  enemy  of  his  majesty,  either  by  letters,  mes- 
"  sages,  signs,  or  tokens,  in  any  manner  or  way  whatever^  or 
"  shall  treat  or  enter  into  any  terms  with  such  rebel  or  enemy  with- 
"  out  his  majesty's  licence,  or  the  licence  of  the  general  or  chief 
"  commander,  or  shall  strike  or  use  any  violence  against  his  supe- 
**  rior  officer  being  in  the  execution  of  his  office,  or  shall  disobey 
"  any  lawful  command  of  his  superior  officer,  or  shall  desert  his 
"  majesty's  service;  all  persons  so  offending,  whether  within  this 
"  realm  or  in  any  other  of  his  majesty's  dominions,  or  in  foreign 
"  parts,  upon  land  or  upon  sea,  shall  suffer  death,  or  such  other 
"  punishment  as  by  a  court-martial  shall  be  awarded." 

By  §  4.  his  majesty  may  make  articles  of  war  for  the  better  loG.  4.  c.  6. 
government  of  his  majesty's  forces  (a),   which  articles  shall  be  §  4. 
judicially  taken  notice  of"  by  all  judges,  and  in  all  courts  whatever  ;  )S^f^-^    ^^  ^* 
and  copies  of  the  same,  printed  by  the  king's  printer,  shall  be   lEastR. 
transmitted  by  the  secretary  at  war  to  the  judges  of  the  supe-  zo6, 
rior  courts  at   JVestniinster,  Dublin,  and  Edhiburgh,  and  to  the  Blake's  case, 
governors  of  his  majesty's  dominions  abroad  :  provided,  that  no  \}^  ' 

person  within  the  United  Kingdom  of  Great  Britain  and  Ireland^ 
or  tlie  British  Isles,  shall  be  subject  by  such  articles  of  war  to 
any  punishment  extending  to  life  or  limb  for  any  crime  which  i§ 
not  expressed  to  be  so  punishable  by  this  act,  nor  in  any  manner, 
or  under  any  regulations  which  shall  not  accord  with  the  provi- 
sions of  this  act 

(As  to  the  constitution  of  Courts-martial,  see  §  5  &  6  of  th^ 
act,  and  M*Arthur  on  Courts-martial,  passim.) 

By  J  7.  a  general  court-martial  (a)  may  sentence  a  s.oldier  to  ^  7. 

imprisonment,   sohtary  or  otherwise,  and  with  or  without  hard  («)  Courts- 
labour,  in  any  public  prison  or  other  place  which  such  court  may  iJ'"'^^'f,"'^\ 
appoint,  to  coqwral  punishment  not  extending  to  life  and  limb,  and  5^^"  ruJls^of 
to  forfeiture  of  all  advantage  as  to  additional  pay,  or  pension  on  evidence  as 
discliarge,  for  innnorality,  misbehaviour,  or  neglectof  duty  ;  and  the  courts  of 
whensoever  any  general  court-martial  by  which  adesertershall  have  Common  Law^ 
been  tried  and  convicted,  shall  not  think  the  offence  deserving  of  .rcneral  pro- 
capital  punishment,  such  court-martial  may,  instead  of  awarding  a  ceedings,whea 
corporal  punishment,  adjudge  the  offender,  according  to  the  nature   ""^  regulated 

of  the  offence,  to  be  transported  as  a  felon  for  life,  or  for  a  certain  l-^  ^^^  of  par- 
♦«^r«  ^f  .  1  •       .  1  •  1      I'ament,  must 

term  ot  years ;  or  may  sentence  hnn  to  general  service  as  a  sol-  foUow  the 

dier  in  any  corps,  and  in  any  country  or  place  which  his  majesty  same  course, 

shall  direct;  or  may,  if  such  offender  have  enlisted  for  a  liniiicd    '  Kast,  31s. 

terra  of  years,  sentence  him  to  serve  for  life  as  a  soldier  in  any   w  Case  of  tho 

corps  which  his  majesty  shall  please  to  direct ;  and  the  court  the  Bounty 

may,  in  addition  to  any  other  punishment,  sentence  sucji  offender   M'Arthur, 

to  forfeit  all  advantage  as  to  increase  of  pay,  or  as  to  pension  on   y,-^.  128. 

discharge,  which  i  herwisc  have  accrued  to  such  offender:    [jfj'^^'a^'jdicr 

nrovided  that,  in  .  where  a  capital  punishment  shall  have   iu^j^ts^the" 

been  awarded  by  a  general  court-martial,  it  shall  be  lawful  for   party  to  r  ' 
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tary  jurisdic-     liis  majesty,  instead  of  causing  such  sentence  to  be  carried  into 
tion,Grantv.    execution,  to  order  the  offender  to  be  transported  as  a  felon, 
Gould,  9  H.      either  for  life  or  for  a  certain  term  of  years,  as  to  his  majesty 
^^*  shall  seem   meet;    and   if  any  persoi     transported  as  a  felon, 

whether  in  pursuance  of  the  original  sentence  of  the  court-mar- 
tial or  in  pursuance  of  such  order  from  his  majesty,  shall  after- 
wards return  or  ho.  found  at  large,  without  leave  from  his  ma- 
jesty, or  other  lawful  authority,  within  any  part  of  his  majesty's 
dominions  abroad  or  at  home,  odier  than  the  place  to  which  he 
shall  have  been  transported,  before  the  expiration  of  the  term 
limiteii  by  such  sentence  or  order,  and  shall  be  duly  convicted 
thereof,  shall  suffer  death  as  a  felon. 
10  G.  4.  c.  6.  And  by  §  8.  it  is  enacted,   "  That  every  paymaster  or  other 

i  ••  "  commissioned  officer  of  his  majesty's  forces,   or  any  person 

**  employed  in  the  ordnance  or  commissariat  department,  or  in 
"  any  manner  in  the  care  or  distribution  of  any  money,  provi- 
"  sions,  forage,  or  stores,  who  shall  embezzle  or  fraudulently  mis- 
"  apply,  or  be  concerned  in  or  connive  at  the  embezzlement,  fraud- 
"  ulent  misapplication,  or  damage  of  any  money,  provisions, 
**  forage,  arms,  clothing,  ammunition,  or  other  military  stores 
"  belonging  to  his  majesty's  forces,  or  for  his  use,  may  be  tried 
"  for  the  same  by  a  general  court-martial,  which  may  adjudge  any 
**  such  offender  to  be  transported  as  a  felon  for  life,  or  for  any 
**  certain  term  of  years,  or  to  suffer  such  punishment  of  fine, 
*'  imprisonment,  dismissal  from  his  majesty's  service,  and  inca- 
*'  pacity  of  serving  his  majesty  in  any  office,  civil  or  military,  as 
*'  such  court  shall  think  fit,  according  to  the  nature  and  degree  of 
*'  the  offence;  and  every  such  offender  shall,  in  addition  to  any 
**  other  punishment,  make  good,  at  his  own  expense,  the  loss  and 
"  damage  sustained,  which  shall  have  been  ascertained  by  such 
"  court-martial  ;  and  the  loss  and  damage  so  ascertained  shall 
**  be  a  debt  to  liis  majesty,  and  may  be  recovered  in  any  of  his 
"  majesty's  courts  at  Westminster,*'  &c. 
§  9.  And  by  §  9.,  "  A  district  or  garrison  court-martial  shall  consist 

"  of  not  less  than  nine  commissioned  officers,  and  may  in  like 
"  manner  try  offences,  and  sentence  any  non-commissioned  officer 
"  or  soldier  to  imprisonment,  solitary  or  otherwise,  and  with  or 
"  without  hard  labour,  in  any  public  prison  or  other  place  which 
"  such  court  may  appoint;  and  also  to  corporal  punishment,  (not 
"  extending  to  life  or  limb,)  and  to  forfeiture  of  all  advantages  as 
**  to  additional  pay,  or  to  pension  on  discharge,  in  addition  to  any 
"  other  punishment  for  desertion,  for  purloining  or  selling  govern- 
"  ment  stores,  for  stealing  from  a  comrade  or  from  a  military 
"  officer,  for  proclucing  false  or  fraudulent  accounts  or  returns, 
**  whereby  increased  expense  has  been  or  would  be  brought  upon 
"  the  public,  for  embezzlement  or  misapplication  of  money  en- 
**  trusted  to  him,  for  which  offences  such  soldiers  may  further 
"  be  put  under  stoppages  till  the  same  be  made  good,  or  for  such 
**  disgraceful  conduct  as  shall  induce  the  said  court-martial  tore- 
"  commend  such  offender  to  be  discharged  as  unfit  for  the  service, 
^*  from  vice  or  misconduct,  hehavingbecn  once  previously  convicted 

"  of 
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"  of  disgraceful  conduct  by  a  court-martial ;  and  any  district  or 
"  garrison  court-martial  may  deprive  a  soldier  of  the  allowance  in 
"  lieu  of  beer,  or  of  additional  pay,  for  any  period  not  exceeding 
**  two  years,  for  habitual  drunkenness  :  provided  that,  in  all  the 
"  foregoing  cases,  the  sentence  shall  be  confirmed  by  the  general 
"  officer,  governor,  or  senior  officer  in  command  of  the  district  or 
"  garrison,  island  or  colony,  except  in  cases  of  mutiny,  when  the 
"  sentence  may  be  confirmed  and  carried  into  execution  on  the 
"  spot  by  the  officer  in  immediate  command  of  the  troops;  and  the 
*'  president  of  every  court-martial,  other  than  a  general  court- 
"  martial,  not  being  under  the  rank  of  captain,  shall  be  appointed 
"  by  the  officer  convening  such  court-martial;  provided  that  such 
"  court-martial  shall  not  have  power  to  pass  any  sentence  of  death 
"  or  transportation." 

And  by  §  11.  it  is  enacted,  "  That  it  shall  be  lawful  for  any  §  n. 

**  officer  commanding  any  distinct  detachment  or  portion  of  his 
"  majesty's  troops,  which  may  at  any  time  be  serving  out  of  his 
"  majesty's  dominions,  upon  complaint  made  to  him  of  any 
"  offence  committed  against  the  person  or  property  of  any  inha- 
**  bitant  of  or  resident  in  any  such  countries,  by  any  person 
"  serving  with  or  belonging  to  his  majesty's  armies,  being  under 
"  the  immediate  command  of  such  officer,  to  summon  and  cause 
"  to  assemble  a  court-martial,  which  shall  consist  of  not  less 
*<  than  three  officers,  for  the  purpose  of  trying  any  such  person, 
**  notwithstanding  any  such  officer  shall  not  have  received  any 
*'  warrant  empowering  him  to  assemble  courts-martial,  and  every 
'*  such  court-martial  shall  have  the  same  powers  in  regard  to  sum- 
"  moning  and  examining  witnesses,  trial  of  and  sentence  upon 
♦*  offenders,  as  are  granted  by  this  act  to  general  courts-martial : 
**  provided,  that  no  sentence  of  any  such  court-martial  shall  be 
**  executed  until  the  general  commanding  in  chief  the  army  of 
**  which  the  division,  brigade,  detachment,  or  party,  to  which  any 
**  person  so  tried,  convicted,  and  adjudged  to  suffer  punishment, 
**  shall  belong,  shall  have  approved  and  confirmed  the  same." 

By  {  17.  it  is  enacted,   "  That  whenever  it  is  intended  that  a  z  ^^^ 

**  person  convicted  of  desertion  shall  be  transported,  either  in 
**  pursuance  of  the  original  sentence  of  a  court-martial  or  of 
**  his  majesty's  gracious  order  of  commutation,  the  sentence  of 
•*  the  court-martial,  together  with  his  majesty's  pleasure  upon 
"  the  same,  shall  be  notified  in  writing  by  the  officer  com- 
**  manding  in  chief  his  majesty's  forces  in  Great  Britain  and  Ire- 
"  landy  or,  in  tiie  temporary  absence  of  such  officer,  by  the  adjutant- 
"  ceneral,  to  any  judge  of  the  King's  Bench,  Conmion  Pleas,  or 
**  Kxchecjucr,  in  England  or  Ireland ;  and  thereupon  such  judge 
"  ^'  ke  an  order  for  the  transportation  of  such  offender  in 

"t  iy   with    such   notification;    and    shall    also    do    all 

"  hucli  otlicr  acts  consequent  upon  the  same,  as  such  judge  is 
"  authorized  to  do  by  any  act  in  force  touching  the  lransf)ort- 
**  ation  of  oilier  offenders ;  and  the  persons  in  whose  custody 
"  such  offender  shall  at  that  time  be,  and  all  other  persons  what- 
"  soever,  whom  the  order  may  concern,  shall  be  bound  to  obey, 
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■*  and  shall  be  assistant  in  the  execution  thereof,   and  shall  be 
«*  liable  to  the  same  punishment  for  disobedience,  or  for  inter- 
"  rupting  the  execution  of  the  same,   as  if  tiie  order  had  been 
"  made  under  the  authority  of  any  such  act  as  aforesaid ;  and 
"  every  person  so  ordered  to  be  transported  shall  be  subject  to 
•*  every  provision  made  by  law  and   m  force  concerning  per- 
"  sons  convicted  of  any  crime  and  under  sentence  of  transport- 
"  ation ;  and  from  the  time  when  such  order  of  transportation 
"  iihall  be  made,  every    act  now  in  force  touching  the  escape 
**  of  felons  shall   apply  to  such  offender,    and   to  all  persons 
"  aiding  or  abetting,  contriving  or  assisting,  in  any  escape  or  in- 
"  tended  escape  of  any  such  offender ;  and  the  justice  or  baron 
"  who  shall  make  any  order  of  transportation  as  aforesaid  shall 
"  direct  the  notification  of  his  majesty's  pleasure,   and  his  own 
"  order   made  thereupon,  to  be  filed   and  kept  of   record   in 
"  the  office  of  the  clerk  of  the  crown  of  the  Court  of  King's 
**  Bench,  and  the  said  clerk  shall  have  a  fee  of  2s.  6d,  only  for 
"  filing  the  same,  and  shall,   on  application,  deliver  a  certificate 
**  in  writing,  (not  taking  more  than  2s.  6d,  for  the  same,)  to  such 
"  offender,   or  to  any  person  applying  in  his  or  in  his  majesty's 
"  behalf,  showing  the   christian  and  surname  of  such  offender, 
"  his  offence,  the  place  where  the  court  was  held  before  whom 
"  he  was  convicted,  and  the  conditions  on  which  the  order  of 
"  transportation  was  given,  which  certificate  shall  be  sufficient 
"  proof  of  the  conviction  and  sentence  of  such   offender ;  and 
"  also  of  the  terms  on  which  such  order  for  his  transportation 
**  was  given  in  any  court,  and  in  any  proceeding  wherein  it  may 
**  be  necessar}'  to  encjulie  into  the  same." 
loG.4.  C.6.  By  §  19.  all  crimes  and   offences  committed  against  any  act 

5  *^'  for  punishing  mutiny  and  desertion,  and  for  the  better  payment 

of  the  army,  and  their  quarters,  or  against  any  of  the  articles  of 
war,  established  by  virtue  of  the  same,  may,  during  the  con- 
tinuance of  this  act,  be  enquired  of  and  punished  in  like  manner 
as  if  they  had  been  committed  against  this  act:  provided  that 
no  person  shall  be  tried  and  punished  for  any  offence  against  any 
of  the  said  acts  or  articles  of  war,  which  shall  appear  to  have 
been  committed  more  than  three  years  before  the  issuing  of  the 
commission  or  warrant  for  such  trial,  unless  the  person  accused, 
by  having  absented  himself,  or  some  other  manifest  impediment, 
shall  not  have  been  amenable  to  justice  within  that  period,  in 
which  case  he  niay  be  tried  within  two  years  after  the  impedi- 
ment has  ceased.  II 

(G)  Of  the  Civil  Punishments  to  which  Soldiers  are 

liable. 

&°7'h  *  M^'      "B^  ^^  ^'  **  ^'  ^'  '  ^*  '^  ^^  enacted,  that  nothing  therein  con- 
iiny  Ac^t )  "'  tained  shall  be  construed  to  exempt  any  officer  or  soldier  from 

being  proceeded  against  by  the  ordinary  course  of  law ;  and  any 
commanding  officer  who  shall  neglect  or  refuse,  when  application 
is  made  to  him  for  that  purpose,  to  deliver  over  to  the  civil  ma- 
gistrate any  officer  or  soldier  accused  of  any  capital  crime,  or  of 
Jiny  violence  or  offence  against  the  person,  estate,  or  property  of 

any 
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any  of  his  majesty's  subjects  which  is  punishable  by  the  known 
laws  of  the  land,  or  shall  wilfully  neglect  or  refuse  to  assist  the 
officers  of  justice  in  apprehending  such  offender,  shall,  upon  con- 
viction thereof  in  any  prosecution  in  any  of  his  majesty's  courts 
at  IVest  minster,  Dublin,  or  Edinburgh,  be  deemed  to  be  ipso  facto 
cashiered,  and  shall  be  utterly  disabled  to  hold  any  civil  or  mi- 
litary office  or  employment  within  the  United  Kingdom  of  Great 
Sritain  and  Ireland,  or  in  his  majesty's  service ;  and  a  certificate 
thereof  shall  be  transmitted  to  the  Judj^e  Advocate  in  London  : 
provided  that  no  person  being  acquitted  or  convicted  of  any 
capital  crime,  violence,  or  offence  by  the  civil  magistrate,  or  by 
the  verdict  of  a  jury,  shall  be  liable  to  be  punished  by  a  court- 
martial  for  the  same,  otherwise  than  by  cashiering. 

And  by  §  43.  it  is  enacted,  "  That  no  soldier  shall  be  entitled  $  45» 

**  to  pay  during  his  absence  from  duty  in  his  majesty's  service 
"  in  consequence  of  any  offence,  civil  or  military,  or  any  impri- 
**  sonment  under  any  sentence  of  any  court,  or  by  reason  of 
•'*  any  arrest  for  debt,  or  as  a  prisoner  of  war ;  provided  that 
"  any  non-commissioned  officer,  or  soldier,  acquitted  of  the  offence 
"  for  which  he  was  committed  shall  upon  return  to  his  duty  be 
*'  entitled  to  receive  all  arrears  of  pay  growing  due  during  his 
"  confinement ;  and  upon  rejoining  his  majesty's  service  from 
"  being  a  prisoner  of  war,  due  enquiry  shall  be  made  by  a  court- 
"  martial,  and  if  it  shall  be  proved  to  the  satisfaction  of  such  court 
"  tliat  the  said  soldier  was  taken  prisoner  without  wilful  neg- 
**  lect  of  duty  on  his  part,  and  that  he  hath  not  served  with 
"  or  under,  or  in  any  manner  aided  the  enemy,  and  that  he 
"  hath  returned  as  soon  as  possible  to  his  majesty's  service,  he 
"  may  thereupon  be  recommended  by  such  court  to  receive 
"  either  the  whole  of  such  arrears  of  pay  or  a  proportion  thereof; 
"  and  no  soldier  who  shall  have  been  confined  under  any  legal 
"  sentence  shall  be  allowed  to  reckoft  towards  pay  or  pension 
**  any  part  of  the  pericxl  from  the  day  of  his  first  commitment 
**  to  the  day  of  rejoining  his  corps  :  provided  that  it  shall  be 
**  lawful  for  his  majesty's  secretary  at  war  to  order  or  withhold 
"  the  payment  of  the  whole  or  any  part  of  the  pay  of  any  officer 
"  or  soldier  during  the  period  of  his  confinement,  whether  be- 
**  fore  or  after  conviction,  or  to  issue  any  part  of  the  pay  of  a 
**  prisoner  of  war  which  he  may  think  proper." 

By  §  63.  it  is  enacted,  "  That  any  person  who  shall  know- 
**  ingly  detain,  buy,  exchange,  or  receive  from  any  soldier  or 
**  deserter,  or  any  other  person,  on  any  pretence  whatsoever,  os 
**  shall  solicit  or  entice  any  soldier,  knowing  him  to  be  such,  to 
"  sell  any  arms,  ammunition,  clothes,  or  military  furniture,  or 
"  any  provisions,  or  any  sheets  or  other  articles  used  in  bar* 
"  racks,  provided  under  barrack  regulations,  or  any  regimental 
"  necessaries,  or  any  article  of  forage  provided  for  any  horses 
**  belonging  to  his  majesty's  service,  or  shall  change  the  colour  of 
"  any  clothes  as  aforesaid,  shall  forfeit  for  every  offence  the  sum 
"  of  10/.  together  with  treble  the  value  of  all  or  any  of  the  se- 
**  veral  articles  of  which  such  offender  shall  so  become  pos- 
**S€ssed." 
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10  G.  4.  c.  6.  ^y  §  ^^'y  "  ^^^  ^^^c  persons  (except  such  recruiting  parties  as 

j  64.  "  may  be  stationed  under  military  command)  who  shall  cause 

"  to  be  advertised,  posted,  or  dispersed,  bills  for  the  purpose 
"  of  procuring  recruits  or  substitutes  for  the  line,  embodied 
"  militia,  or  East  India  Conipany's  service,  or  shall  open  or  keep 
"  any  house,  place  of  rendezvous,  or  office,  or  receive  any  per- 
"  son  therein  under  such  bill  or  advertisement  as  connected 
"  with  the  recruiting  service,  or  shall  directly  or  indirectly  in- 
"  terfere  therewith,  without  permission  in  writing  from  the  adju- 
"  tant-general,  or  from  the  directors  of  the  East  India  Company 
"  (as  the  case  may  be),  shall  forfeit  for  every  such  offence  the 
«  sum  of  20/." 
§  65.  By  §  Q5.^  every  person  not  being  an  authorized  army  agent,  who 

shall  negotiate  or  act  as  agent  for  and  in  relation  to  the  purchase, 
sale,  or  exchange  of  any  commission  in  his  majesty's  forces,  shall 
forfeit  for  every  such  offence  100/.;  and  every  person,  whether 
authorized  or  not  as  an  army  agent,  who  shall  receive  any  money 
or  reward  in  respect  of  any  such  purchase,  sale,  or  exchange,  or 
shall  negotiate  or  receive,  for  any  purpose  whatsoever,  any  money 
or  consideration  where  no  price  is  allowed  by  his  majesty's  re- 
gulations, or  any  money  or  consideration  exceeding  the  amount 
so  allowed,  shall  forfeit  100/.,  and  treble  the  value  of  the  consi- 
deration, where  the  commission  is  not  allowed  to  be  sold,  or  treble 
the  excess  of  such  consideration  beyond  the  regulated  price. 
^  66.  By  §  66.i  for  the  better  preservation  of  game  and  fish  in  or  near 

such  places  where  any  officers  shall,  at  any  time  be  quartered,  it 
is  enacted,  that  every  officer  who  shall,  without  leave  in  writing 
from  the  persons  entitled  to  grant  such  leave,  take,  kill,  or  de- 
stroy any  game  or  fish  within  the  United  Kingdom,  and  upon 
complaint  thereof  shall  be  upon  oath  of  one  or  more  credible 
witnesses  convicted  before  any  such  justice,  shall  for  every  such 
^  75.  offence  forfeit  the  sum  of  5/. ;  and  by  §  73.  all  penalties  and  for- 

feitures by  this  act  imposed,  not  exceeding  20/.  over  and  above 
any  forfeiture  of  value  or  treble  value,  may  be  recovered  under 
the    provisions    of    an  act   of  3  Geo.  4.    intituled    An    act    to 
facilitate   summary  proceedings  before  justices   of  the  peace  and 
others ;    and     another  act  of  the  5th  Geo.  4.  intituled   A71  act 
for  the   more   effectual  recovery  of  penalties   before  justices   and 
magistrates^  on    conviction    of  offenders,  for  facilitating  the  exe- 
cution  of  warrajits  by   co?wiction,    and  all   penalties   and   for- 
feitures exceeding  20/.  shall  be  recovered  by  action  in  some 
court  of  record.  II 
19G.2.  c  21.         ^y  ^^^^  ^^  ^^"*  2.  c.  21.  §  5.  it  is  enacted,  "  That  in  case  any 
j  5.  "  common  soldier,  belonging  to  any  regiment  in  his  majesty's 

"  service,  shall  be  convicted  of  profane  cursing  or  swearing,  and 
"  shall  not  immediately  pay  down  the  penalty  by  him  forfeited, 
"  or  give  security  for  the  same,  and  also  the  cost  of  the  inform- 
"  ation,  summons,  and  conviction,  as  in  and  by  this  act  is  di- 
"  rected,  every  such  common  soldier,  instead  of  being  committed 
"  to  the  house  ofcorrection,  as  by  this[actis  directed,  shall  by  the 
"  said  justice,  mayor,  bailifJi  or  other  head  officer,  be  ordered  to 
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*'  be  publicly  set  in  the  stocks  for  the  space  of  one  honr  for  every 
"  sinfjle  offence;  and  for  every  number  of  offences  whereof  he 
"  shall  be  convicted  at  one  and  the  same  time,  two  hours." 

By  the  39  Eliz.  c.  17.  §2.,  after  reciting  that  divers  lewd  and  39Eliz.  c.  17. 
licentious  persons,  contemning  both  laws,  magistrates,  and  reli-  ^^• 
gion,  have  of  late  days  wandered  up  and  down  in  all  parts  of  this 
realm  under  the  name  of  soldiers,  abusing  the  title  of  that  ho- 
nourable profession  to  countenance  their  wicked  behaviours,  and 
do  continually  assemble  themselves  in  the  highways  and  else- 
where in  troops,  to  the  great  terror  and  astonishment  of  her  ma- 
jesty's true  subjects,  the  impeachment  of  her  laws,  and  the  dis- 
turbance of  the  peace  and  tranquillity  of  this  realm  ;  and  that 
many  heinous  outrages,  robberies,  and  horrible  murders  are  daily 
committed  by  these  dissolute  persons,  and  unless  some  speedy 
remedy  be  had,  many  dangers  are  like  by  these  means  to  ensue 
and  grow  towards  the  commonwealth,  it  is  enacted,  "  That  all 
"  idle  and  wandering  soldiers,  or  idle  persons,  which  now  are 
"  or  hereafter  shall  be  wandering  as  soldiers,  shall  settle  them- 
*'  selves  in  some  service,  labour,  or  other  lawful  course  of  life, 
"  without  wandering,  or  otherwise  repair  to  the  places  where 
"  they  were  born,  or  to  their  dwelling-places,  if  they  have  any, 
"  and  there  remain,  betaking  themselves  to  some  lawful  course  of 
"  life  as  aforesaid,  upon  pain  that  all  persons  offending  contrary 
"  to  this  act,  to  be  reputed  as  felons,  and  to  suffer  as  in  case  of 
"  felony,  without  benefit  of  clergy." 

By  §  3.  it  is  enacted,  "  That  every  idle  and  wandering  soldier,  §  5. 

"  which,  coming  from  his  captain  from  the  seas  or  beyond  the 
"  seas,  shall  not  have  a  testimonial  under  the  hand  of  some  one 
"  justice  of  the  peace  of  or  near  the  place  where  he  landed,  set- 
"  ting  down  tiierein  the  place  and  time  when  and  where  lie 
"  landed,  and  the  place  of  his  dwelling  or  birth  unto  which  he 
"  is  to  pass,  and  a  convenient  time  therein  limited  for  his  passage, 
"  or,  having  such  testimonial,  shall  wilfully  exceed  the  time 
*'  therein  limited  above  fourteen  days  ;  and  also  as  well  every 
**  such  idle  and  wandering  soldier  as  every  idle  person  wandering 
"  as  a  soldier,  which  shall  at  any  time  hereafter  forge  or  coun- 
"  terfeit  any  such  testimonial,  or  have  with  In'm  or  them  any 
**  such  testimonial  forged  or  counterfeited  as  aforesaid,  knowing 
"  tlic  same  to  be  counterfeited  or  forged ;  in  all  these  cases,  every 
"  such  act  or  acts  to  be  felony,  and  the  offenders  to  suffer  as 
"  aforesaid,  without  benefit  of  clergy." 

By  §  4.  it  is  enacted,  "  That  it  sliall  be  lawful  for  the  justices  §4. 

"  of  assize,  justices  of  gaol  delivery,  and  the  justices  of  peace  of 
"  every  county,  and  for  all  justices  of  peace  of  towns  corporate, 
"  having  authority  to  hear  and  determine  felonies,  to  hear  and 
"  determine  all  such  oflences  in  tlieir  general  sessions ;  and  to 
•*  execute  the  offender  which  shall  be  convicted  before  them,  as 
**  in  cases  of  felony  is  accustomed  ;  except  some  honest  person, 
"  vail  ^  ^<r  last  subsidy  next  before  the  time  to  ten  pounds 
**  in  '^  .  forty  shillings  in  lands,  or  else  some  honest  free- 

"  bulder  as  by  the  said  justices  shall  be  allowed,  will  be  con- 
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^*  tented,  before  such  justices  as  such  person  shall  be  arraigned 

**  of  felony,  to  take   him  or  them  into  his  service  for  one  whole 

"  year  then  next  following,  and  then  before  the  said  justices  will 

"  be  bound  by  recognizance  of  ten  pounds,  to  be  levied  of  his 

"  lands,  goo(ls,  tenements,  and  chattels,  to  the  use  of  our  sove- 

"  reign  lady  the  queen,  if  he  keep  not  the  said  person  or  jier- 

"  sons  for  one  whole  year,  and  bring  him  to  the  next  sessions 

"  for  the  peace  and  gaol  delivery  next  ensuing  after  the  said  year ; 

"  and  if  any  such  person  retained  depart  within  the  year,   with- 

"  out  the  licence  of  him  that  so  retaineth  him,  then  he  to  be 

"  indicted,  tried,   and  adjudged  as  a  felon,  and  not  to  have  the 

**  benefit  of  his  clergy." 

(H)  Of  the   Liberty  given  to  Soldiers   of  exercising 

Trades. 


^G.3.sess.2.  "DYtheS^Geo.S.  sess.2.  c.  6.  §1.  ,||extended  by42  Geo.S.  c.69. 
'  ^  ^'  56  Geo.  3.  c.  67.  to  those  who  have  served  up  to  the  passing  of 

the  last  mentioned  act  ;||  after  reciting,  that  there  are  divers  officers 
and  soldiers  who  have  served  his  majesty,  some  of  which  are  men 
that  used  trades,  others  that  were  apprentices  to  trades  who  had 
not  served  out  their  times,  and  others  who  by  their  own  industry 
have  made  themselves  apt  and  fit  for  trades ;  many  of  which 
would  willingly  employ  themselves  in  those  trades  which  they 
were  formerly  accustomed  to,  or  which  they  are  apt  or  able  to 
follow  and  make  use  of;  but  are  or  may  be  hindered  from  exer- 
cising those  trades  in  certain  cities  or  corporations,  and  other 
places  within  this  kingdom,  because  of  certain  by-laws  and  cus- 
toms of  those  places,  and  of  the  statute  made  in  the  fifth  year  of 
Queen  Elizabeth,  it  is  enacted,  "  That  all  such  officers  and 
"  soldiers,  who  have  been  at  any  time  employed  in  his  majesty's 
"  service  since  the  first  day  of  April  1 763,  and  have  not  since 
"  deserted  the  said  service,  and  also  the  wives  and  children  of 
"  such  officers  and  soldiers,  may  set  up  and  exercise  such  trades 
**  as  they  are  apt  and  able  for,  in  any  town  or  place  within  the 
"  kingdoms  of  Great  Britain  and  IreloncI,  without  any  let,  suit, 
"  or  molestation,  of  any  person  or  persons  whatsoever,  for  or 
**  by  reason  of  tiie  using  such  trades ;  [nor  shall  such  officers 
"  or  soldiers,  or  their  wives  or  children,  during  the  time  they 
"  shall  exercise  such  trades,  be  removable  from  such  respective 
"  place  or  places  to  their  last  legal  place  of  settlement,  until 
**  such  persons  shall  become  actually  chargeable  to  such  parish 
"  or  place  ;]  and  if  any  such  officer  or  officers,  soldier  or  soldiers 
*'  shall  be  sued,  impleaded,  or  indicted  in  any  court  within  this 
**  kingdom,  for  using  or  exercising  any  such  trade  as  aforesaid, 
"  then  the  said  officer  or  officers,  soldier  or  soldiers,  making  it 
"  appear  to  the  same  court  where  they  are  so  sued,  impleaded, 
"  or  indicted,  that  they  have  served  the  king's  majesty  as  afore- 
**  said,  [or  that  he,  she,  or  they,  is  or  are  the  wife  or  wives,  child 
"  or  children  of  such  officer  or  officers,  soldier  or  soldiers,  who 
^*  shall  have  so  served,]  shall  upon  the  general  issue  pleaded  be 

"  found 
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**  found  not  guilty  in  any  plaint,  bill,  information,  or  indictment 
"  exhibited  against  them ;  and  such  person  or  persons,  who  not- 
"  withstanding  this  act  shall  prosecute  their  said  suit  by  bill, 
"  plaint,  information,  or  indictment,  and  shall  have  a  verdict 
"  pass  against  them,  or  become  nonsuit  therein,  or  discontinue 
"  the  said  suit,  shall  pay  unto  such  officer  or  officers,  soldier  or 
"  soldiers,  [or  the  wife  or  child  of  such  officer  or  soldier,]  double 
"  costs  of  suit,  to  be  recovered  as  any  other  costs  at  common  law 
"  may  be  recovered;  and  all  judges  and  jurors  before  whom 
"  any  such  suit,  information,  or  indictment  shall  be  brought, 
"  and  all  other  persons  whatsoever,  are  to  take  notice  of  this  act, 
"  and  shall  conform  themselves  thereunto,  any  statute,  law, 
"  ordinance,  custom,  or  provision  to  the  contrary  hi  any  wise 
"  notwithstanding." 

[By  §  4.  this  act  is  extended  to  all  officers  and  soldiers  who  §  4. 

have  been  drawn  by  ballot,  and  have  personally  served  in  the 
militia,  or  any  fencible  regiments,  from  the  1st  day  of  April 
1763,  for  the  term  of  three  years,  and  have  been  honourably 
discharged.] 

By  22  Geo.  2.  c.  44.  §  2.  it  is  provided,  "  That  this  act  shall  not  22  G.  2.  c.  44. 
"  in  any  wise  be  prejudicial  to  the  universities  of  Oxford  or  Cam-  §  2. 
"  bridge,  or  either  of  them  ;  or  extend  to  give  liberty  to  any  per- 
"  son  to  set  up  the  trade  of  a  vintner,  or  to  sell  any  wine  or 
"  other  liquors,  within  the  said  universities,  without  licence  had 
"  and  obtained  from  the  vice-chancellors  of  the  same  respec- 
"  tively." 

[But  this  exception  does  not  appear  in  the  above  act  of  24  Geo.  3. 
sess.  2.  c.  6.  However,  in  the  general  militia  act  of  26  Geo.  3. 
c.  107.  it  is  referred  to  in  the  section  which  authorizes  militia- 
men, who  have  been  drawn  out  into  actual  service,  being  mar- 
ried, to  exercise  trades.] 

In  an  action  qui  tarn  for  exercising  the  trade  of  a  saddler,  it  ap-   ]\is.  Ren. 
peared  that  the  defendant,  who  had  not  served  an  apprenticeship   Mott  v. 
to  that  trade,  had  been  one  of  the  BlackwcU  Hall  volunteers,  who  ^'»ll'ams,^ 
associated  themselves  during  the  late  rebellion  ;  and  that,  by  one  |^^|^»^^Cj.2. 
article  of  their  association,  they  were  not  to  put  themselves  under 
the  command  of  any  officer  appointed  by  his  majesty,  or  to  be 
subject  to  military  discipline,  until  the  rebels  came  within  sixty 
miles  of  London.     As  this  never  did  happen,  and  consequently 
they  were  never  in  fact  under  the  command  of  any  officer  ap- 
|)ointed  by  his  majesty,  or  subject  to  military  discipline,   the 
question  was.  Whether  the  defendant  did  thereby  acquire  a  right 
under  the  22  Geo.  2.  c.  44.  of  exercising  the  trade  of  a  saddler  ?  It 
was  holden  that  he  did  not;  and  by  Lord  Mansfdd  C.J.       We 
should  have  been  glad  to  have  found  the  present  defendant  within 
the  meaning  of  the  statute  of  the  twenty-second  of  the  king  :  but 
that  statute  does  only  extend  to  such  as  have  been  soldiers ;  and 
no  man  is  to  be  deemed  a  soldier  unless  he  has  been  actually 
enlisted  and  had  the  articles  of  war  read  to  him. 
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11(1)  Officers'  Liabilities  and  Authorities. || 

B'T'HE  captain  of  a  troop,  during  his  absence  from  it,  and  while 
anotlier  officer  is  in  command,  by  whom  the  orders  for 
subsistence  are  given  and  the  subsistence-money  received  from 
government,  is  not  liable  to  pay  for  subsistence  furnished  the 
men,  though  still  entided  to  a  profit  upon  the  sum  issuedon  that 
account,  and  though  the  troop  still  continued  under  his  military 
orders. 

And  though  the  captain  is  present  with  his  troop,  and  the 
goods  are  ordered  by  a  clerk  appointed  by  him,  he  is  not  liable 
.  in  an  action  for  money  had  and  received,  unless  he  has  actualhj 
received  the  money  to  pay  for  the  goods  from  the  pajniaster  on 
whom  the  captain  is  entitled  to  draw ;  but  it  is  otherwise  if  lie 
has  actually  received  the  money. 

It  is  not  incident  to  the  office  of  commander  in  chief  of  a 
squadron  to  have  authority  to  hold  a  court-martial. 

If  a  superior  officer  imprison  an  inferior  officer  for  disobedience 
to  an  order  made  under  colour,  but  not  within  the  scope,  of 
his  military  authority,  he  is  liable  to  an  action  of  trespass  at  suit 
of  such  inferior  officer ;  and  this,  although  the  imprisonment  be 
followed  by  a  trial  by  court-martial. 

The  colonel  of  a  regiment  has  no  authority  to  order  his 
Serjeant  to  pay  money  towards  lighting  and  warming  a  regimental 
school,  and  schoolmaster's  salary. 

If  an  officer,  in  imprisoning  a  soldier,  acts  under  the  orders  of 
his  commanding  officer,  he  can  justify  the  imprisonment,  if  it  were 
justifiable  on  the  part  of  the  commanding  officer. 

It  is  justifiable  in  a  commanding  officer  to  imprison  a  soldier 
in  order  to  bring  him  to  a  court-martial,  under  the  22d  sec- 
tion of  the  articles  of  war,  for  uttering  words  amounting  to  dis- 
orderly conduct,  "to  the  prejudice  of  good  order  and  military 
discipline,"  within  the  24th  section  of  the  articles  (Art.  2).  And 
although  the  court-martial  terminate  in  the  acquittal  of  the 
soldier,  this  does  not  deprive  the  officer  of  the  justification  which 
he  would  have  had  in  another  event  of  the  trial,  if  there  was  a 
reasonable  and  probable  cause  for  the  imprisonment  until  trial. 

yf.,  being  a  commissioned  officer  on  full  pay  in  a  regiment,  was 
appointed  civil  superintendent  o^  H(xnduras,  a  de})endency  of  the 
island  of  Jamaica,  and  at  the  same  time  was  appointed,  by  the 
commander  in  chief  in  Jamaica  and  its  dependencies,  to  the 
command  of  such  of  his  majesty's  subjects  as  then  were  armed  or 
might  arm  for  the  defence  of  the  settlers  in  the  colony;  held, 
that  this  appointment  to  command  all  persons  armed  in  defence 
of  the  settlers  in  the  colony  vested  in  him  the  right  to  command 
the  military  forces  there. 

After  A.  had  acted  as  military  commander  there  for  some 
years,  the  regiment  in  which  he  held  a  commission  was  disbanded, 
and  he  was  put  on  half-pay. (r/)  Both  before  and  after  the  disband- 
ing of  tlie  regiment,  lie  acted  as  military  commander  and  civil 

super- 
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superintendant  of  the  colony,  and  he  was  recognised  as  filling  opinion  of  the 
both  characters  by  the  autliorities  at  home ;  held,  that  although  Judges,  M'Ar- 
by  the  disbanding  of  the  regiment  he  lost  his  command  and  JJiaJ^^^^^v^f 
regimental  rank,   still  his  right  to  command  the  king's  troops  ^gg  .  and  see 
continued,  that  right  being  recognised  by  his  majesty  through  the  Bowier  v. 
authorities  representing  him  at  home;  and  consequently  A,  was  Owen,^ 
held  justified  in  putting  under  arrest,  for  disobedience  of  orders,  a  ^^^^l^^^ 
commissioned  officer  on  full  pay,  holding  equal  regimental  rank  But  it'is  other- 
with  himself.  wise  as  to 

officers  holding  brevet  commissions.    M* Arthur,  V.  1.  201. 

Neither  the  full  nor  future  half-pay  of  a  military  officer  is  Lidderdale  v. 
,  ,     ,,  Montrose, 

assignable.  II  4  Term  R. 

248.;  and  see  3  Term  R.  681.     1  H.  Black.  627.,  2  Anst.  555. 

It  is  said  that,  as  an  agent  of  a  regiment  is  but  a  servant  to  Ld.Raym.ioi. 
the  colonel,  his  receipt  can  only  charge  the  colonel ;  there  being  Beaumont  v. 
no  privity  between  the  king  and  him.  Vme. 

In  an  action  oC  assiwipsit,  the  plaintiff  declared  that  he  was  and  Ld.Raym.3i2. 
yet  is  captain  of  a  company  of  soldiers,  and  that  the  defendant,  in  Taylor  v. 
consideration  that  the  plaintiff  would  permit  A.  B.,  a  soldier  in    °^^^' 
his  company,  to  be  absent  ten  days,  promised  the  plaintiff  to 
bring  back  the  said  A.  B,  at  the  end  of  ten  days,  or  to  pay 
him   20/.,  it  was  objected,  that  there  is  not  in  this  case  any 
consideration  to  support  the  action ;   for  that  the  captain  of  a 
company  has  not  such  property  in  a  soldier  thereunto  belonging, 
as  to  give  him  leave  to  absent  himself  from  the  king's  service : 
but  by  the  court — When  a  captain  has  no  occasion  to  employ  a 
soldier  in  the  king's  service,  he  may  give  him  leave  to  be  absent 
for  a  reasonable  time,  such  leave  being  a  benefit  to  the  soldier. 

HBy  10  Geo.  4.  c.  6.  §61,  no  officer  residing  in  barracks  or   V^^^'  '^^^'^' 
elsewhere,  under  military  law,  shall  be  liable  to  have  any  parish 
poor  child  bound  apprentice  to  him.|| 

(K)  Of  divers  Things,  which  did  not  fall  under  any 
of  the  foregoing  Heads. 

OpROBATE  OF  wiLLs.il   By  the  5  W.  &  M.  c.  21.  and  by  the  ^  ^V.&  M. 
9  &  10  W.  3.  c.  25.  §  19.  it  is  provided,  "  That  nothinc:  in   n  f  Vn  vv  - 
*•  these  acts  contained  shall  extend  to  charge  the  probate  ot  any  <..  25.  $  19. 
"  will  or  letters  of  administration  of  any  common  soldier,  who 
"  shall  be  slain  or  die  in  his  majesty's  service,  a  certificate  being 
"  produced  from  the  captain  of  die  troop  or  company  under 
"  whom  such  soldier  served  at  the  time  of  his  death,  and  oath 
"  made  of  the  truth  thereof  before  the  })roper  judge  or  officer 
"  by  whom  such  probate  or  administration  ought  to  be  granted ; 
"  which  oath  such  judge  or  officer  is  hereby  authorized  and 
"  recjuircd  to  administer,  and  for  which  no  fee  or  reward  shall  be 
«*  taken." 

|By  the  last  stamp  act,  55  Geo,  3.  c.  184.  schedule,  parts.  J5G.3.  c.i84. 
the  probate  of  the  will,  letters  of  administration,  and  inventory 
of  the  cfTects  of  any  common  seaman,  marine,  or  soldier  who  shall 
be  slain  or  die  in  service,  shall  be  exempted  from  the  stamp 
duties  imposed  by  the  act. 

Soldiers* 
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58G.3.  C.  75. 
$l&2. 


§3. 


Soldiers'  debts.  —  By  58  Geo.  S.  c.  73.  $  1  &  2.  all  sums  of 
money  due  in  respect  of  any  militiiry  clothing,  appointments  and 
equipments,  or  of  any  quarters,  mess,  or  regimental  accounts,  or 
which  shall  be  due  to  any  agent,  paymaster  or  quarter- master,  or 
any  other  officer,  on  any  sucii  account,  or  on  account  of  any 
advances  made  for  any  such  purpose,  shall  be  deemed  regimental 
debts,  and  paid  out  of  any  arrears  of  pay,  or  out  of  the  effects  or 
any  prize  or  bounty-money  of  any  officer  or  soldier  dying  while 
in  service,  in  such  proportion  or  priority  as  shall  be  ordered  by 
the  secretary  at  war  for  the  time  being,  and  in  preference  to  any 
other  debts,  claims,  or  demands  upon  the  estate  and  effects  of 
such  officer  or  soldier  ;  and  if  any  doubt  arise  whether  any  claim 
or  demand  made  be  a  regimental  debt,  such  question  shall  be  de- 
cided by  the  order  or  certificate  of  the  secretary  at  war,  who  is 
authorized  to  cause  all  surplus  which  may  remain  after  satisfy- 
ing such  regimental  debts  to  be  paid  to  the  persons  entitled 
thereto. 

By  §  3.,  all  such  regimental  debts  shall  be  paid  without  any 
probate  of  any  will  or  letters  of  administration  being  obtained, 
and  the  surplus  only  of  such  arrears  of  pay  and  proceeds  of  any 
such  effects  shall  be  deemed  the  personal  estate  of  the  deceased, 
or  the  payment  of  any  duty  or  for  distribution  as  personal  estate. 
And  the  secretary  at  war  may  direct  the  distribution  of  any 
surplus  not  exceeding  20/.  without  any  probate  or  letters  of 
administration,  or  payment  of  any  duty  of  stamps  or  upon 
legacies  or  otherwise.  || 

By  the  43  Eliz.  c.  3.  }  2.  it  is  provided,  That  every  parish 
shall  be  charged  with  a  weekly  sum  for  the  relief  of  sick,  hurt, 
and  maimed  soldiers,  and  there  are  in  the  same  act  directions  for 
applying  the  money  raised  for  this  purpose :  but  as  the  practice 
is  at  this  day  to  leave  such  soldiers  to  be  provided  for  by  the 
respective  parishes  to  which  they  belong,  it  is  unnecessary  to 
mention  those  directions. 

47  G.  3.  sess.  2.  C.25.  Burn's  Just.  tit.  Mili'art/  Law,  [13.] 


The  ancient 
method  of 
taxing  pa- 
rishes for  the 
relief  of 
soldiers  is  now 
disused. 
jjAs  to  the 
provisions  of 

Chelsea  Hospital,  see  46  G.  3.  c.  69. 
'25th  ed.)|j 

IIEXAMINATION    AS    TO    SETTLEMENTS. By     lOGeO.  4.    C.  6. 

j  68.,  any  justice  in  the  United  Kingdom  within  whose  jurisdic- 
tion (fl)  any  soldier  having  a  wife  or  child  shall  be  billeted,  may 
summon  such  soldier  before  him  in  the  place  where  he  is  billeted 
(which  summons  he  is  directed  to  obey),  and  take  his  examination 
in  writing  upon  oath,  touching  the  place  of  his  last  legal  settlement 
in  England^  and  such  justice  shall  give  an  attested  copy  of  such 
examination  to  the  person  examined,  to  be  by  him  delivered  to 
his  commanding  officer,  to  be  produced  when  required ;  which 
said  examination  and  such  attested  copy  shall  be  at  any  time 
admitted  in  evidence  as  to  such  last  legal  settlement  before  any 
justice,  or  at  any  general  or  quarter  sessions,  although  such 
soldier  be  dead,  or  absent  from  the  kingdom  :  provided  that  in 
case  any  soldier  shall  be  again  summoned  to  make  oath  as  afore- 
said, then  on  such  examination  or  such  attested  copy  thereof 
being  produced  by  him,  or  by  any  other  person  on  his  behalf, 
such  soldier  shall  not  be  obliged  to  take  any  other  oath  with 
regard  to  his  legal  settlement,  but  shall  leave  a  copy  of  such 

examination 


10  G.  4.  c.e. 

§  68. 

(fl^  See  The 

King  V.  The 

Inhabitants  of 

AH  Saints, 

Southampton, 

7Bani.&C. 

785. 


11(A)  Whei^e  several  Stamps  necessary  to  one  Instrument,  \\ 


examination,  or  a  copy  of  such  attested  copy  of  examination  if 
required.  See  Burn's  Justice,  tit.  Poor  {Removal^)  vol.  iv. 
(25lh  edit.)|| 

A  lease  being  forfeited  for  the  non-payment  of  rent,  the  lessor 
brought  an  ejectment.  Hereupon  a  rule  was  made,  that,  upon 
the  deieiidant*s  bringing  into  court  what  was  due  for  rent,  witli 
costs,  the  proceedings  in  ejectment  should  be  stayed :  but  the  lessor 
afterwards  obtained  another  rule  for  discharging  this,  unless  the 
defendant,  who  was  a  soldier,  and  therefore  entitled  to  privilege, 
would  give  security  for  the  payment  of  the  rent. 
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10  Mod.  ."83. 
Smitli  V.  Parks, 


STAMPS. 


A  STAMP  is  a  mark  affixed  to  certain  instruments,  writings, 
and  things. 

The  use  of  this  mark  is  to  denote,  that  the  duty  imposed  upon 
the  instrument,  writing,  or  thing,  has  been  paid,  or  that  security 
has  been  given  for  the  payment  thereof. 

[The  stamps  depend  upon  a  great  variety  of  acts  of  parliament,   ||The  last  gc- 
the  introduction  of  which  into  a  work  of  this  kind,  the  editor  ^^^^}  stamp 
conceives,  would  only  increase  its  bulk  and  its  price,  without  55^(5  t 
adding  to  its  intrinsic  ^alue.     Some  of  those  acts  were  inserted  c.  isi.lf 
very  much  at  length  under  this  division  in  the  former  editions  of 
this  work;  but  they  are   now   withdrawn,  and   the  editor  has 
merely  stated  the  adjudications  he  has  been  able  to  collect  upon 
the  subject.] 

(These  cases  may  be  arranged  under  the  following  heads :  — 

(A)  Where  several  Stamps  are  and  are  not  necessary 

to  one  Instrument. 

(B)  Of  the  Time  for  stamping  an  Instrument. 

(C)  Of  the  Alteration  of  an  Instrument  whereby  a  fresh 

Stamp  is  rendered  necessary. 

f  D)  Of  Instruments   not  within    the  Stamp  Acts,  or 
expressly  exempted  from  Stamp. 

(E)  Of  the  Amount  and  Denomination  of  the  Stamp. 

(F>  Of  the  Consequences  of  an  Instrument  not  being 
duly  stamped.|| 


11(A)  Wliere  several  Stamps  are  and  are  not  necessary 
to  one  Instrument. II 

I^PON  a  trial  at  bar  of  an  information  in  the  nature  of  a  quo  Ld.Raym. 

warratUo,  an  instrument  stamped  with  one  stamp  was  offered  ^<'*'^-    Re* 

in  evidence,  purporting  to  be  the  admission  of  five  persons,  upon  '^^^'* 

the 
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[(a)  See  ace 
Dougl.217. 
And  in  the 
case  of  GUby 
V.  Lockyer 
there  report- 
ed, it  was  ad- 
judgedf  that 
two  or  more 
defendants 
cannot  be 
holden  to  bail 

Xn  one 
lavit,  as 
being  a  fraud 
upon  the 


the  nineteenth  of  Deeemb^r  one  tliousand  seven  hundred  and 
twenty-one,  amongst  whom  the  defendant  was  the  third  person 
named.  Raymond  C.  J.,  and  Fortcsaic  ami  Reynolds  Js.  were  of 
opinion  that  the  instrument  ought  not  to  be  read;  for  that  if  not 
quite  void  for  uncertainty  it  couhi  be  only  good  for  the  admission 
of  the  person  first  named  (a).  Then  four  pieces  of  parchment,  all 
duly  stamped,  which  pur|>orted  to  be  the  several  admissions  of 
the  four  persons  last  named  on  the  said  nineteenth  day  of 
Decembrr,  were  offered  in  evidence :  but  it  being  proved  by  the 
witness  producing  them,  that  they  were  not  stamped  till  two 
months  after  the  said  day,  the  same  three  judges  were  of  opinion 
that,  as  these  parchments  were  not  stamped  at  the  time  of  the 
admission,  they  could  not  be  given  in  evidence,  because  no  cer- 
stamp  duues.]    jjflcatg  of  the  payment  of  the  penalties  was  produced. 

II  But  where  the  subject  matter  of  the  instruments  is  single, 

there  one  stamp  is  sufficient,  although  the  parties  may  be  several 

and  their  interests  distinct     As  where  a  debtor  compounds  with 

his  creditors,  and  each  creditor  signs  the  same  deed,  covenanting 

1  New.  R,  278.  severally.    There  every  covenant  is,  in  fact,  a  separate  covenant, 

and  the  several  deed  of  each  creditor ;  but  the  whole  being  one 

transaction,  a  separate  stamp  for  each  person  is  never  required. 

Bowen  V.  So,  where  a  number  of  persons  bind  themselves  in  the  same 

Ashley,  bond,  conditioned  for  the  performance  by  each  and   every   of 

iiul*!^  Ponk    ^^"^  o^  several  acts  {e.g.  singing  and  performing  at  a  musical 

society),  such  bond  requires  only  one  stamp. 


and  see  Cook 

T.Jonet, 

15  East,  8S7,  and  1  East,  537. 

Baker  ▼.  Jar- 
dine,  13  East, 
235.  n. 

Darisv.WU- 
liams,  13  East. 

2S2. 

Goodson  V. 

Forbes, 

6  Taunt.  171. 

Rex  T.  Louth, 

sBanu&C. 

247. 


So,  also,  a  joint  bill  of  sale  by  several  marinei*s  belonging  to  a 
privateer,  of  tlieir  several  shares  in  the  prize-money.  So  a  deed 
by  which  a  number  of  individuals  agreed  to  subscribe  for  con- 
structing a  dock,  has  been  held  to  require  only  one  stamp. 

So,  where  underwriters  on  the  same  policy  agree  to  refer  the 
demand  of  the  assured  to  an  arbitrator,  one  stamp  for  the  agree- 
ment of  reference,  and  one  stamp  for  the  award  are  sufficient. 

So,  an  indenture  by  which  an  apprentice  was  bound  for  seven 
years,  to  serve  A.  B.  for  the  first  four  years,  and  his  own  father 
for  the  last  three,  to  learn  two  different  trades,  was  held  only  to 
require  one  stamp,  the  whole  being  only  one  transaction,  and  no 
fraud  intended. 

So,  where  members  of  a  mutual  insurance  club  all  executed 
the  same  power  of  attorney,  severally  authorizing  the  persons 
therein  named  to  sign  the  club  policies  for  them,  it  was  held  to 
require  only  one  stamp. 

So,  also,  where  one  paper  contains  several  distinct  contracts,  by 
several  different  parties,  and  is  stamped  with  a  single  stamp,  it 
will  be  received  as  evidence  of  a  contract  by  one  of  the  parties, 
if  it  appear  from  the  position  of  the  stamp  and  the  cancelling  of 
the  other  parts  of  the  paper  that  the  stamp  is  applicable  only  to 
the  contract  by  the  party  charged.  || 

Barnes,  463.     Stead  v.  Liddard,  1  Bingli.  1 96.   Boase  v.  Jackson,  3  Bro.  &  B.  185. 

iBI.Rep.2S8.       [In   ejectment,  the  plaintiff*  offered   to  give  in  evidence  an 
2  Burr.  1177.     examined  copy  of  a  bill  in  Chancery,  contained  in  two  close  sheets 

of 


T.  Mor- 

riKN),8Btfo. 
&  C.  565. 


Powell  V. 
Edmunds, 
1 2  East,  6. 
Doe  d.  Copley, 
V.  Day, 
13East,  241.; 
et  vide 


[](  A)  Where  several  Stamps  necessary  to  one  Instrument,  ||  415 

of  jiaper,  each  stamped  with  treble  sixpenny  stamps ;  but  the 
matter  was  equal  in  quantity  to  forty  office-copy  sheets:  and 
also  an  examined  copy  of  an  amended  bill,  in  three  close  sheets, 
each  stamped  with  a  treble  sixpenny  stamp,  the  matter  whereof 
would  have  extended  to  sixty  office-copy  sheets.  By  the  stamp 
act,  9&]0W.  3.  c.  25.  §64*.  every  copy  of  proceedings  in 
Chancery  is  charged  with  a  duty  of  threepenny  stamps  on  each 
sheet ;  otherwise,  it  cannot  be  given  in  evidence ;  and  it  is  also 
provided,  that  all  proceedings  in  any  court  shall  be  written  in 
the  usual  manner.  A  verdict  being  obtained  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  whether  this  evidence  ought 
to  have  been  admitted,  it  was  insisted  for  the  defendant,  that  the 
copy  meant  by  the  statute  was  an  office-copy.  But  by  Lord 
Majisficld,  —  When  stamps  were  originally  imposed,  there  were 
two  kinds  of  copies  in  common  use ;  one  an  office-copy,  to  be 
made  use  of  in  the  court  to  which  the  cause  belonged.  This 
contained  only  a  stated  number  of  words,  by  immemorial  custom, 
probably  introduced  to  enlarge  the  fees  of  the  officers.  The 
other,  a  common  close  copy  to  be  used  when  proved  in  any 
other  court  or  place.  Then  comes  the  act,  and  lays  (in  one 
clause)  a  duty  upon  every  sheet  of  copy ;  and  the  next  clause 
directs  all  proceedings  in  any  court  to  be  written  in  the  same 
manner  as  before.  Is  this  latter  clause  a  legislative  provision 
that  the  office  copies  only  shall  be  used  in  evidence  where  they 
were  not  used  before  ?  It  is  not  to  be  conceived  that,  in  order  to 
raise  so  small  a  duty,  (for  originally  it  was  only  one  penny  a 
sheet,)  the  legislature  intended  to  put  the  parties  to  the  expense  « 

of  GO/,  to  take  office-copies,  merely  to  give  in  evidence.  The 
stamp  acts  have  not  always  been  construed  strictly.  It  has  been 
determined  that  the  stamp  duties  do  not  extend  to  proceedings 
before  either  house  of  parliament.  —  The  postea  was  delivered 
to  the  phiintiff.] 

II A  ilefeasance  to  a  warrant  of  attorney  does  not  require  a  Cawthomc 
separate  stamp  from  that  on  the  warrant  of  attorney.  ||  v.  Holben, 

1  New.  R.  279. 

A  warrant  of  attorney  for  entering  up  judgment  was  written  Salk.6i2. 
upon  a  sheet  of  paper,  which  likewise  contained  a  bond,  and  had  Anon.  Mich, 
only  one  stamp;  whereas  by  the  statutes  imposing  stamp  duties  it  '^A.nn. 
ougiit  to  have  had  two.     Judgment  having  been  entered  up  by 
virtue  of  this  warrant,  the  court  was  moved  that  the  judgment 
and  execution  thereupon  might  be  set  aside :  but  by  the  court  — 
There  may  be  reason   to   refuse  such  warrant  of  attorney  in 
evidence,  but  there  is  none  to  hold  it  void ;  for  there  is  nothing 
in  either  of  the  stamp  acts  which  makes  it  so. 

This,  which  is  an  anonymous  case,  is  very  shortly  reported ; 
and  there  was  probably  some  other  reason  for  the  judgment ;  for 
that  mentioned  by  the  reporter  is  so  inconclusive,  that  the  judg- 
ment of  the  court  cannot  be  jiresumed  to  have  been  thereupon 
founded.  It  is  not  easy  to  conceive  a  case  wherein  such  warrant 
of  attorney  could  have  been  ofiered  in  evidence :  but  to  allow  the 

possibility 
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possibility  of  such  a  case,   if  the  court  would   have   been   of 

opinion  that  it  would  not  hnve  been  admissible  evidence,  the 

judgment  entered  up  upon  it  seems  to  be  bad ;  for  in  the  clause 

of  the  5  &  6  of  W.  &  M.  c.  21.  and  of  the  9  &  10  \V.  3.  c.  25. 

in  which  it  is  enacted,  lliat  tiu  deed,  ittst/ume?U,  or  writing,  shall 

be  pleaded  or  givrn   in  evidence  in  any  court,  until  the  vellnmy 

parchmenty  or  paper  on  which  such  deed,  instrument,  or  writing 

shall  be  written  or  tnnde,  shall  be  marked  or  stamped  with  a  lawful 

mark  or  stamp,  it  is  added,  or  be  admitted  in  any  court  to  be  goody 

useful,  or  axxiilable  in  law  or  equity* 

Ex  parte  ||A  petition  in  bankruptcy  praying  distinct  orders  under  se- 

Wilson,  veral  commissions  recjuires  several  stamps.   (N.  B.  The  principal 

**H       ^^^  *    stamp  duties  on  law  proceedings  are  now  repealed,  by  5  Geo.  4. 

3  Taunt.  469.     C.  41.) 

Reed  V. Deere,  If  parties  enter  into  a  written  agreement  which  is  duly 
7  Barn.  &  C.  stamped,  and  then  indorse  terms  on  the  back  of  it,  varying  the 
^^*-  original  agreement,  such  new  terms  will  not  be  admissible  without 

a  new  stamp ;  and  as  the  indorsement  of  such  terms  puts  an  end 
to  the  original  agreement,  the  plaintiff  cannot  recover,  either 
upon  the  new  or  the  original  agreement. 
44G.3.  c.  98.  By  44  G.  3.  c.  98.  it  is  provided,  that  no  single  instrument, 
subject  or  liable  to  one  specific  duty,  shall  be  chargeable  under 
any  two  or  more  distinct  heads  or  denominations. 
55G.3.  cA8i4  By  55  G.  3.  c.  184.  (Schedule  Bond),  it  is  provided,  that  where 
and  see  in  England  a  bond  for  performance  of  covenants  or  agreements 

(other  than  for  the  payment  or  transfer  of  any  sum  of  money  or 
annuity,  or  any  share  in  the  stocks  or  funds,)  shall  be  contained 
in  the  same  deed  or  writing  with  any  other  matter  or  thing,  the 
same  shall  not  be  charged  separately,  but  the  whole  shall  be  con- 
sidered as  one  deed,  and  be  charged  accordingly,  ui)der  its  proper 
denomination. 

Robinson  v.  A  deed  executed  and  indorsed  on  a  former  deed,  as  a  further 

^'^^^""^JJ'      security  for  advances  made  and  to  be  made  under  the  first  deed, 

228^  ^^  exempted  by  48  G.  3.  c.  149.  from  the  ad  valorem  stamp,  pror 

vided  the  first  deed  be  stamped  with  the  proper  ad  valorem  stamp. 

55  G. 3.  C.184.        The  last  general  stamp  act  provides,  that  where  divers  letters 

Sch.  tit. ^grr^--  shall  be  offered  in  evidence  to  prove  any  agreement  between  the 

meru.  parties  who  shall  have  written  such  letters,  it  shall  suffice  if  one 

of  them  be  stamped  witli  a  duty  of  1/.  155.,  although  thp  same 

shall,  in  the  whole  contain  more  than  twice  the  number  of  1080 

Stead  V.  words.     Upon  this  act  it  was  held,  that  where  A.,  by  a  letter,  (in 

Liddard,  whicli  the  consideration  of  the  transaction  sufficiently  appeared,) 

^  ?1"^'  *^^*       entered  into  an  agreement  with  B.,  and  /?.  became  party  to  the 

Lrf  v^  '        engagement  by  writing  a  few  lines  at  the  bottom  of  a  copy  of  A.\ 

Richards,  v.       letter,  and  C,  became  guarantee  for  B.  to  A,  by  an  indorsement 

Franco,  on  the  back  of  this  copy  of  y/.*s  letter,  in  which  indorsement 

Chitt.  on  reference  was  made  to  the  terms  of  the  agreement  on  the  other 

tampb,  p.    .     gj  j^ .  j^  ^^g  held,  that  the  whole  formed  07ie  transaciio?i,  and  that 

one  stamp  on  the  engagemenl  signed  by  B.  was  sufficient,  and 

that   a  distinct   stamp    on   the   guarantee   signed   by    C.   was 

vnnecessary.il 
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11(B)  Of  the  Time  for  stamping  Instruments.il 

T  TPON  a  writ  of  error  it  appeared  from  a  bill  of  exceptions,  that 
a  patent,  which  had  been  given  in  evidence,  was  not  stamped 
at  the  time  it  was  sealed :  and  the  question  was,  Whether  the 
patent  ought  to  have  been  admitted  as  evidence?  The  whole 
court  were  of  opinion  that,  being  stamped  at  the  time  of  the 
trial,  it  was  admissible  evidence ;  for  that  the  intention  of  the 
stamp  act  (a)  is  not  to  make  unstamped  deeds  absolutely  void, 
but  to  add  a  penalty,  which  has  in  the  present  case  been  paid,  for 
enforcing  the  payment  of  the  stamp  duty. 

A  motion  was  made  to  set  aside  a  verdict  because  a  distringas 
was  not  stamped  at  the  time  of  the  trial ;  but  the  solicitor  having 
taken  care  to  get  it  stamped  before  the  postea  was  brought  in,  no 
rule  was  made;  and  by  the  court  —  As  the  distringas  is  now 
stamped,  we  cannot  take  notice  whether  it  were  so  or  not  at  the 
assize ;  and  if  it  were  not,  advantage  should  have  been  then  taken 
of  the  defect. 

II  If  an  action  cannot  be  brought  upon  an  agreement  until  it  is 
stamped,  it  must  be  stamped  before  the  commencement  of  the 
action ;  but,  if  it  is  an  agreement  which  may  be  stamped  on  pay- 
ment of  a  penalty,  then  it  may  be  stamped  during  the  action. 

In  some  cases  the  legislature  has  declared  that  the  paper  can- 
not be  stamped  after  it  has  been  written,  as  in  the  35  Geo.  3. 
c.  63.  §  14-.  concerning  sea  insurances,  and  in  31  Geo.  3.  c.  25. 
§  19.  concerning  bills  of  exchange  and  promissory  notes. 

In  other  cases  it  is  declared  that  a  penalty  shall  be  incurred 
by  writing  on  an  unstamped  paper,  and  that  the  instrument  shall 
not  be  available  in  evidence  until  the  duty  and  penalty  are  first 
paid,  and  a  receipt  for  them  produced,  and  until  the  instrument 
is  marked  with  a  proper  stamp.  Here  the  defect  may  be  cured 
by  having  a  proper  stamp  affixed,  which  may  be  done  by  paying 
the  duty,  together  with  the  penalty  for  not  having  the  instru- 
ment stimiped  within  the  time  limited. 

If  an  administrator  sues  for  a  greater  value  than  is  covered  by 
the  ad  valorem  stamp  on  his  letters  of  administration,  he  cannot 
recover ;  and  it  will  not  suffice  to  sue  out  fresh  letters  of  admini- 
stration on  a  larger  stamp  after  he  has  obtained  judgment. 

In  the  last  case  the  instrument  produced  at  the  trial  was  on  an 
insufficient  stamp.  But  where  an  action  was  brought  by  assignees 
of  a  bankrupt  under  a  commission  issued  on  a  debt  due  to  the 
plaintiff  as  executor  of  A.  B.y  and  the  probate  obtained  at  the 
lime  the  commission  issued  was  on  an  insufficient  stamp,  but  a 
valid  probate  on  a  sufficient  stamp  was  afterwards  obtained,  the 
court  held,  that  the  probate,  after  the  additional  stamp  was  af- 
fixed, made  the  plaintiff's  title  perfect  by  relation,  and  he  was 
entitled  to  recover. 

By  the  55  Geo.  3.  c  18*.  §  4-9.  the  commissioners  of  stamps  are 
authorized  to  stamp  letters  of  administration  de  bonis  non^  on 
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sBarn.  &A.  security  given,  and  without  payment  of  duty;  as  well  incases 
'^'^'  where  the  duty  has  been  paid  on  the  original  letters,  as  where 

such  letters  have  been  originally  stamped  on  credit.  || 
g  An  apprentice  had  served  three  years ;   but  the  master  had 

The  inhabit-  "ever  paid  the  duty  of  sixpence  in  tlie  pound  for  the  money 
ante  of  Curen-  received  with  him.  This  case  being  referred  to  Fortescue  J.,  who 
den  V.  the  In-  went  the  circuit,  he  was  of  opinion,  that  as  six  months'  time  was 
Ldand^*  °^  given  for  the  master  to  pay  the  duty  in,  a  settlement  was  during 
||Rex  V.  Chip-  ^^^^  ^^"^^  gained  which  could  not  afterwards  be  defeated  ;  and  the 
ping  Norton,  sessions  held  it  to  be  a  settlement.  Upon  removing  the  order  of 
5  Barn.  &  A.  sessions  it  was  quashed ;  and  by  the  court  —  This  would  be 
/r^  "iT  making  the  indenture  good  to  one  purpose,  when  by  the  8th  of 

HoIbeck.BuiT.  Ann.  c  9.  §  39.  it  is  declared,  that  such  indenture  shall  not  be 
S.C.  198.  good  to  any  purpose  whatsoever;  and  the  positive  words  of  an 
Rex  V.  Lan-      act  of  parliament,  however  hard  the  case  is,  are  not  to  be  broke 

236.  S.  P.  But  where  the  consideration-money  is  under  20*.,  Baxter  v.  Faulam,  1  Wils.  129. 
Rex  V.  Yarmouth,  Burr.  S.  C.  379. ;  where,  in  the  case  of  a  voluntary  binding,  it  is  paid  by 
the  parish  officers  (for  in  that  case  it  comes  within  the  exception  in  the  fortieth  section  of  the 
act,  as  being  at  the  ptMic  charge  of  the  parish) ;  where  it  is  given  to  any  one  else  than  to  the 
master  or  mistress,  Rex  v.  St.  Petrox  m  Dartmouth,  4  Term  R.  1 96. ;  or  where  the  thing 
contracted  for  is  not  in  truth  in  lieu  of  money  or  premium  to  the  master  or  mistress,  Rex  v. 
Leighton,  4  Term  R.  732. ;  the  stamp  under  this  act  is  not  necessary.]  ||And  a  stipulation  by 
a  master  for  4<f.  out  of  every  shilling  of  the  earnings  of  the  apprentice  is  not  a  benefit  to  him, 
for  which  an  additional  duty  must  be  paid  within  the  statute,  Rex  v.  Wantage,  1  East's  R.  601. 
And  where  the  premium  contracteti  to  be  paid  is  inserted  in  the  indenture,  and  the  stamp 
paid  on  that  sum,  it  is  sufficient,  although  in  fact  a  less  sum  was  received  and  taken.  Rex 
V.  Keynsham,  5  East,  309.;  et  vide  1  Maul.  &  S.  151.  4  Taunt.  876.;  and  where  an  indenture 
of  ap[)renticeship  had  been  executed  more  than  30  years  before,  under  which  the  apprentice 
had  regularly  served  his  time  of  seven  years,  and  the  indenture  was  then  given  u[)  to  him,  and 
proved  to  be  lost,  and  the  parish  in  which  he  was  settled  under  such  indenture  had  relieved 
him  for  the  last  12  months;  the  court  held  that  a  sufficient  stamp  might  be  presumed,  although 
the  proper  officers  of  the  stamp  duties  proved  that  no  such  indenture  appeared  in  the  office  to 
have  been  stamped  or  enrolled  during  that  period.  Rex  v.  Long  Buckby,  7  East's  R.  45.1| 

(a)  23  G.  3.  II  In  case  o^ agreements  not  under  seal  it  is  particularly  provided, 
c.  58.  §  5.  that  they  may  l)e  stamped  at  the  head  office,  or  the  duty 
55G.3.C.  184.  paij  thereon,  and  a  receipt  given  for  the  same  by  the  proper 
418.      '"^  officer  receiving  such  duty,  within  twenty-one  days  after  the  same 

(b)  5  W.  &  shall  have  been  entered  into,  {a)  But  all  other  writings,  matters, 
M.  c.  21.  ^  10.  and  things,  in  respect  whereof  any  duties  shall  be  payable,  are  to 
^  ^J  «  ^*  c'  ^  engrossed  on  the  parchment  or  paper 7>rmw/5//y  stamped,  either 
1  Ann!  St.  2.  upon  the  stamp,  or  as  near  as  conveniently  may  be,  under  a  for- 
c.  22.  §  5.  feiture  of  1 0/. ;  and  if  not  so  stamped  the  instrument  cannot  be 
3  Taunt.  116.  given  in  evidence,  {b) 

(e)  23  G.  3.  BiUs,  iiofeSf  and  receipts  are  to  be  engrossed  after  the  proper 

C.49.  J  14.        stamp  has  been  impres.sed  on  the  paper,  or  shall  not  be  given  in 

evidence,  or  admitted  at  law  or  equity  to  be  available,  (c) 
55  G.  3.  c.  55.        It  is  however  provided,  by  55  Geo.  3.  c.  55.  §  2.,  that  receipts 
§  2.  may  be  stamped  within  fourteen  days  on  payment  of  the  duty 

and  5/.,  and  within  a  calendar  month  on  payment  of  the  duty 
and  10/.;  and  a  bill  or  note  stamped  with  a  stamp  of  equal  or 
superior  value  to  that  which  it  ought  to  have  had,  but  of  wrong 
denomination  on  the  face  of  it,  may  be  properly  stamped,  on  pay- 
ment of  a  penalty,  under  37  Geo.  3.  c.  136.'  §  5.11 

IKCjOf 


I 


11(C)  Of  the  Alteration  of  Instruments,'^  419 

11(C)  Of  the  Alteration  of  Instruments,  whereby  a  fresh 
Stamp  is  rendered  necessary.il 

"D  Y  I  Ann.  st.  2.  c.  22.  §  2.  it  is  enacted,  "  That  if  any  person  stonelake  v. 

"  shall  write,  or  cause  to  be  written,  part  of  any  writ,  man-  Babb,  5  Burr. 

"  date,  bond,  affidavit,  or  other  writing,  in  respect  whereof  any  2673. 

"  duty  is  payable,  on  any  piece  of  vellum,  ^c,  whereon  there  J^^^  tub^cts 

"  shall  have  been  before  written  any  other  writ,  Sfc.  in  respect  ^[^^  offenders 

"  whereof  any  duty  is  payable,  before  such  vellum,  Sfc.  shall  be  to  transporta- 

''  again  stamped  ;  or  shall  fraudulently  erase  the  name  of  any  tion  for  at- 

"  person,  or  any  sum,  date,  or  other  thing,  or  cut  off  any  stamp  '^"^f^e  same 

"  from  any  piece  of  vellum,  t§r.,  with  intent  to  use  such  stamp  stamp  twice 

"  for  any  other  writing  in   respect  whereof  any  duty  shall  be  for  different 

"  payable ;    every  person  so  offending   shall  forfeit   20/.   with  purposes,  and 
"  costs."     In  an  action  for  the  penalty  under  this  act,  it  was       .gf  ^7''' 

adjudged,   that  it  was   incurred   by  the  erasure  of  names  and  niakes  the* 

dates  out  of  a  letter  of  attorney  that  had  been  granted  by  the  offence  of 

defendant  to  collect  debts  in  'Newfoundland^  and  the  insertion  of  taking  off  a 

others,  without  getting  the  instrument  restamped.  intent  to^use 

it  again,  felony  without  clergy.)! 

A  bill  of  exchange  was  drawn  on  a  proper  stamp,  dated  2d  Bowman  v. 
Septeinber,  payable  twenty-one  days  after  date.     It  was  after-  Nichol, 
wards  altered,  and  made  payable  fifty-one  days  after  date;  and  tj^^"^ 
on  30th  of  September^  it  was  again  altered  to  twenty-one  days 
after  date,  and  the  date  was  brought  forward  to  the  14?th  of  Sep' 
temher.     It  was  determined,  that  at  the  time  when  the  last  alter- 
ation was  made,  there  ought  to  have  been  a  new  stamp ;  the 
operation  of  the  bill,  as   it  originally  stood,  being  then  quite 
spent,  and  this  being  quite  a  new  and  distinct  transaction  be- 
tween the  parties. 

II  If  a  stamped  instrument  has,  in  fact,  once  been  issued  in  Knillv.  Wil- 
a  perfect  form,  and  as  a  valid  security,  any  material  alteration  ^*^"^*>  10  East, 
in  it  will  render  a  new  stamp  necessary.  Thus,  where  a  pro- 
missory note,  payable  by  defendant  to  plaintiff  or  order,  was  ori- 
ginally expressed  to  be  **  for  value  received,"  but,  on  the  day  after 
it  had  been  delivered  by  defendant  to  plaintiff,  it  was,  with  the 
consent  of  the  parties,  altered,  by  adding  the  words,  "  for  the 
"  goodwill  of  a  lease  and  trade,"  the  court  held  the  alteration 
material,  and  that  a  new  stamp  was  necessary. 

So,  a  bill,  dated  the  1st  August,  drawn  payable  to  the  drawer's  p^ji^g  ^  rp 
order  and  accepted  by  the  drawee,  and  re-delivered  to  the  drawer,  lor,  15  East, 
cannot,  after  being  kept  by  the  drawer  for  twenty  days  as  a  se-  412.;  et  vide 
curity,  be  altered  by  bringing  forward  the  date  to  the  2 1st  of  fi^^J^^'''  ^' 
August,  without  a  fresh  stamp.  9  J^g^t'  190. 

Walton  V.  Hastingi,  4  Camp.  22.3.  Outhwaite  v.  Luntley,  4  Camp.  179.  Matson  v.  Booth, 
6  Maul.  &S.  226.  Mackintosh  v.  Haydon,  1  Ry.  &  Moo.  363.  Cowie  v.  Haisail,  4  Barn. 
&  A.  197.     Phill.  on  Evid.  494.  (6th  edit.) ;  et  vide  Peakc's  N.  P.  C.  127. 

But  where  the  drawer  of  a  bill,  payable  to  his  own  order,  in-  Callow  r. 
dorsed  it  to  Ay  and  A.  to  /?.,  and  /?.,  on  the  bill  being  dishonoured  3  jj[^^g^  g 
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by  the  acceptor,  returned  it  to  A.,  to  whom  the  drawer  paid  the 
amount  and  took  back  the  bill ;  and  the  names  of  the  two  indorsers 
being  struck  out,  the  drawer  indorsed  the  bill  to  the  plaintiff 
without  a  new  stamp ;  the  court  held,  that  no  new  stamp  was 
necessary,  as  llie  bill  was  not  a  new  bill,  and  had  never  dis- 
charged its  functions. 

JohnMm  V.  An  alteration  of  the  date,  or  the  time  for  which  a  bill  has  to 

Dukeof  MarU   run,  made  before  the  bill  is  accepted  or  negotiated,  will  not  ren- 

***2?^^^,        der  a  new  stamp  necessary. 

313.    Kenneriey  v.  Na«h,  1  Stark.  Ca.  452.    Peacock  v.  Murrell,  2  Stark.  Ca.  558. 

DownecT.  As  an  accommodation  bill  does  not  issue  as  an  available  secu- 

^^^  A°A      ^^^y  ""^^^^  ^^  ^^  negotiateil  for  valtte,  an  alteration  previous  to  that 

674.  FW.  as  io  ^'"^^  ^°^^  "o^  render  a  new  stamp  necessary. 

stamps  on  bilb  and  notes,  Bayley  on  Bills,  ch.  3.  (4th  edit.) 

86G.  3.  C.6S.       It  is  provided,  by  the  13th  sect,  of  statute  35  Geo.  3.  c.  63^ 

§  13.  relating  to  stamp  duties  on  sea  insurances,  that  nothing  in  that 

act  shall  extend  to  prohibit  the  making  any  alteration  in  any 

policy  of  insurance  duly  stamped,  or  to  require  any  additional 

stamp  by  reason  of  such   alteration,   so  that  the  alteration  be 

made  before  notice  of  the  determination  of  the  risk  originally 

insured ;  and  so,  that  the  premiums  originally  paid,  or  contracted 

for,  exceed  105.  per  cent,  on  the  sum  insured;  and  so,  that  the 

thing  insured  remain  the  property  of  the  same  persons;  and  so, 

that  the  alteration  do  not  prolong  the  term  insured  beyond  the 

period  allowed  by  the  act ;  and  so,  that  no  additional  sum  be  in> 

sured  by  means  of  such  alteration, 

Kiamagton  v.        I"  »  ^^s^  where  the  policy  was  on  goods  and  specie  on  board 

Inglis,  8  East,    of  ship  or  ships  sailing  between  the  1st  Octohei'  1799  and  the  1st 

H^LtU^  '^    *^*"^^  1800,  being  the  property  which  should  first  sail  to  a  certain 

Jackaon   ^'       amount,  and  a  memorandum  was  written  on   the  policy,   and 

4Taunt'.i69.     subscribed  by  the  defendant,  of  the  lUh  of  June  1800,  before 

Ridsdale  v.        notice  of  the  determination  of  the  risk,  agreeing  to  extend  the 

Sheddon,  time  of  sailing  to  1st  August  following;  the  court  held,  that  the 

Wei>"v!  Abcr-  "i^niorandum  did  not  require  a  stamp,  for  no  new  subjcict  of  in- 

dein,  2  Barn,     surance  was  introduced. 

&  A.  320.    Ramstrom  v.  Bell,  5  Maul.  &  S.  270. 

Hill  V.  Patten,  But  where  the  subject  of  insurance  was  originally  "  ship  and 
8  Ea»t,  373. ;  «  outfit,"  and  it  was  altered  by  consent  of  the  underwriters  to 
rfru/e9East,    «  gj^jp  ^^^  jroods,"  the  court  held  that  the  subject  of  insurance 

351.  Park  on  ,'^         *  i  .  •'  i  .i  r 

Insur.  46.  ^^  ditlerent,  and  a  new  stamp  was  necessary ;  and  they  atter- 

wards  held,  that  the  parties  could  not  resort  back  to  the  original 

state  of  the  instrument,  and  treat  it  as  a  policy  on  "  ship  and 

*«  outfit." 

Kershaw  v.  Where  the  alteration  is  made  with  the  consent  of  all  parties, 

Cox,  3  Esp.      merely  for  the  purpose  of  correcting  a  mistake,  and  in  order  to 

N.P.  C.  246.    render  the  instrument  conformable  to  the  original  intention  of 

Jacobs  V  ^^^^  parties,  there  a  fresh  stamp  is  unnecessary.     As,  where  a  bill 

Hart,  2  Stark,  had  been  drawn  payable  to  the  defendant,  but  without  the  words 

N.  P.  C.45.      «  or  order,"  and  the  defendant,  on  the  day  after  the  bill  was 

drawn, 
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drawn,  indorsed  it  over  to  the  plaintiff,  and  the  plaintiff  returned  Robinson  v. 
it  to  the  defendant  to  get  the  omission  rectified,  and  the  drawer  Touray, 
then  inserted  the  words,  the  jury  having  found  that  the  omission  ^^^"^*  ^  ^* 
was  by  mistake,  and  that  the  words  were  originally  intended  to  Robinson  v. 
be  inserted,  the  court  held  the  alteration  allowable,  and  that  a  Tobln,i  Stark. 

new  stamp  was  not  necessary.  J^-  P-  ^'  ^^s. 

Doe  V.  Hough- 
ton, 1  Mann.  &  Ry.  208.  Farquhar  T.Southey,  1  Moo.  &  Malk.  14. 

So,  the  conversion  of  a  promissory  note  into  a  bill  of  exchange,   Webber  v. 
pursuant  to  an  original  agreement  between  the  parties,  that  a  bill  Maddock, 
of  exchange  should  be  given,  has   been  held  allowable  without  ^  ^a"^P'  ^' 
a  fresh  stamp,  the  instrument  having  never  been  negotiated  as  a 
promissory  note. 

So,  where  the  bill  of  sale  of  a  ship,  in  reciting  the  certificate  Cole  v. 
of  registry,  incorrectly  stated  Gueimsey  as  the  port  where  the  Parkin, 
certificate  was  granted,  instead  of  Weymouth,  and  the  mistake  ^^  v,v/e*Sawtell 
was  fifterwards  rectified  by  assent  of  the  parties,  and  the  deed  y  Loudon 
delivered  afresh,  it  was  held  that  a  new  stamp  was  unnecessary ;  5  Taunt.  359. 
for  the  instrument  in  its  original  state,  by  reason  of  the  mistake, 
was  void  by  the  26  G.  3.  c.  60.  §  1 7.,  and  the  alteration  only 
made  it  what  the  parties  originally  intended. 

A  writ  may  be  altered  as  to  the  return  day  before  it  is  return-  Durden  v. 
able,  without  a  fresh  stamp,  provided  no  term  intervenes  between  5^^™"^°^* 
the  teste  and  the  day  on  which  it  is  ultimately  made  returnable.  ||  c  m.' 

11(D)  Of  Instruments  not  within  the  Stamp  Acts,  or 
expressly  exempted  from  Stamp. || 

IIT^HE  statute  5B  Geo.  3.  c.  184.  the  last  general  act  relating  to    55  Geo.  5, 

stamp  duties,  enacts,  that  every  agreement,  minute,  or  me-  <^;  184. 
moranduni  of  agreement,  (not  particularly  exempted,)  made  in  ^chedule, 
Erigland  under  hand  only,    or  made    in  Scotlajid  without  any  jareemenL 
clause  of  registration,  is  liable  to  a  stamp  in  proportion  to  the 
number  of  words  contained,  when  the  subject-matter  is  of  the 
value  of  20/.  or  upwards,  whether  the  same  shall  be  only  evidence 
of  a  contract,  or  obligatory  on  the  parties  from  its  being  a  written 
instrument. 

A  written  memorandum  delivered  by  the  auctioneer  to  the  Ramsbottom 
bivider  to  whom  lands  are  knocked  down  to  be  let,  containing  )^*A"55j*I]j^^^' 
a  description  of  the  lands,  the  terms  of  the  letting,  and  the  rent  inj^/ain  v 
paynlilc,  but  not  signed  by  the  auctioneer,  or  any  of  the  parties,  Lea,  2  Camp, 
is  notxuch  a  minute  of  the  agreement  as  requires  stamping;  but  521.  Adams 
it*  signt^l  by  the  auctioneer,  it  ought  to  be  stamped.  v.  Fairbairn, 

277.  Ramsbottom  v.  Mortley,  2  Maul.  &  S.  445. 

A  memorandum,  "  Received  of  L,  and  Co.  a  paper  parcel,  Latham  v. 

"  dirtctcd  to  Messrs.  //.  B,,  value  260/.,  which  we  agree  to  de-  !f"»^^'/?^* 

*'  livir  to  thtm,  &c.  airriagc  paid  here;"  given  by  a  carrier  on  ^^^^  ^0^^.^'' 

rccLipt  of  goods,  is  admissible  in  evidence  as  an  agreement  with-  p.  15. 
out  stamp ;  the  subject-niattgr,  viz,  the  carriage,  being  under  20/. 

E  c  3  A  mere 


422  STAMPS. 

Drant  v.  A  mere  proposal  by  one  party,  without  the  accession  of  the 

3  Barn* &  C      °^^''>  '^  "^^  ""  agreement  requiring  stamp. 

665. ;  and  see  5  Barn.  &  A.  326.  1  Stark.  Ca.  464.  9.  Id.  415. 

Tomkins  v.  A  mere  acknowledgment,  "  Mr.  J.  has  left  in  my  hands  200/.,*' 

6  C  ■*54^°^"*  requires  no  stamp. 

1  Camp.  499.         So,  also,  a  mere  I  O  U. 

1  Dow.  &  Ry.  N.  P.  Ca.  8.  3  Stark.  Ca.  3. 

Mullet  V.  So,    also,  an  admission,    "  I  have   in  my  hands  three  bills 

Hutchison,        a  which  amount  to   120/.,  which  I  have  to  get  discounted  or 
l^.J^   "  return  on  demand." 
2Mann.&Ry.  10.167. 

Tomkins  V.  So,  also,  a  broker's  note  delivered  by  a  broker  to  his  prin- 

Savory,  cipal,  containing  an  account  of  a  purchase  of  goods  for  him,  and 

9  Bam.  &C.  jhe  price  paid,  does  not  require  any  stamp. 

■  U  A.  agree  by  parol  to  let  to  B.  certain  premises  on  the  con- 

Powc?^  ^  ditions  contained  in  a  certain  lease,  and  A.  sue  B,  on  the  agree- 

7  Barn!  &  C.  nient,  the  lease  cannot  be  read  in  evidence  unless  it  be  duly 
625.  stamped. 

Orford  v.  A  contract  of  marriage  may  be  proved  by  unstamped  letters, 

Cole,  2  Stark,  the  statute  applying  only  to  such  matters  as  are  the  subject  of 

^^^*  pecuniary  calculation. 

Grey  v.  I^  ^  receipt  for  money  be  written  on  the  same  paper  with  an 

Smith,  agreement,  the  paper  is  admissible  in  evidence  as  a  receipt,  with 

Jv"*?^*  '^^'^'  *  receipt  stamp,  though  without  an  agreement  stamp  ;  and,  if  a 

Hewle^L  Ifiro.  ''^^^^P^  stamp  specify  the  consideration  for  which  the  money  is 

&  B.  1.;  sed  paid,  it  may  be  evidence  of  such  consideration  without  an  agree- 

vide  Corder  ment  stamp. 
V.  Drakeford, 

Sk '"n*"^  '^^^  And,  a  receipt  for  the  price  of  a  horse,  containing  a  warranty 

Elmore  of  soundness,   is  evidence  to  prove  the    warranty,   without   an 

2  Camp.  407.     agreement  stamp. 

Ames  V.  Hill,         A  cognovit,  being  a  mere  confession  of  an  action  without  any 

2  Bos.  &  P.  mutuality,  does  not  require  a  stamp.     But,   if  it  contains  any 

R^'  I  agreement  for  stay  of  execution,  or  any  other  terms,   then  a 

Swaby^4  East,  Stamp  is  necessary. 

188. 

Blandy  v  ^'  ^'"^  entitled  during  his  life  to  the  dividends  of  certain 

Herbert,'  bank  annuities,  and  B.  being  entitled  to  the  stock  at  the  death 

9  Barn.  &  C.  of  A.,  it  was  agreed  between  them,  that,  in  consideration  of  A.'s 
permitting  B.  to  sell  out  the  stock,  the  latter  should  pay  to  A,, 
during  his  life,  an  annuity  equivalent  to  5  per  cent,  on  the  prin- 
cipal money  produced  by  the  sale  of  the  stock;  and  ihat,  as 
security  for  payment  of  the  annuity,  A.  should  assigr  to  B.  a 
policy  of  insurance  on  goods  on  a  voyage  to  Lidia.  By  deed, 
reciting  these  facts,  and  that  the  stock  had  been  sold  out,  and 
produced  a  given  sum,  which  had  been  paid  to  B.,  the  latter  bar- 
gained, sold,  and  assigned  to  A,  the  policy,  and  covenanted  that, 
in  case  no  money  should  be  produced  by  the  policy,  he  should, 
within  one  month  after  his  return  from  the  voyage  he  was  about 
to  make  to  India,  pay  to  A.  a  sum  of  money  which,  when  invested 

in 
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in  stock,  would  produce  an  annuity  equal  in  amount  to  5  per 
cent,  on  the  principal  money  produced  by  the  sale  of  the  stock. 
Held,  that  the  deed  did  not  require  an  ad  valorem  stamp,  the 
transaction  described  in  it  not  being  a  "  sale"  of  an  annuity  with- 
in 55  G.  3.  c.  184-.  sched.  p.  1.,  and  the  assignment  of  the  policy 
not  being  a  conveyance  of  "  property"  within  the  meaning  of 
that  word  in  the  statute. 

The  following  particulars  are  expressly  exempted  from  the  St.  48  G.  3. 
stamp  duty  imposed  on  agreements  :  —  c.  149.  55G.3. 

1.  Any  label  containing  the  heads  of  insurance  to  be  made  by  ^'  ^^^'i^^ 
the  Tioyal  Exchange  Insurance  and  Lojidoii  Insurance  Companies.  ^  ^g  *  -* 

2.  Memorandum  or  agreement  for  granting  any  lease  or  tack  35  G.  3.  c.  50. 

at  rack-rent  of  any  land  under  the  yearly  rent  of  5l,  §  i-  6.  37  G.  3. 

•^  J        J  c.  90.  §1.6. 

Whether  a  particular  agreement  is  to  be  considered  as  a  lease,  Morgan  v. 

(in  which  case  it  will  require  a  lease  stamp,)  or  merely  as  an  Bissell, 

agreement  for  a  lease,  depends  on  the  intention  of  the  parties,  to  ^  Taunt.  65. 
be  collected  from  the  whole  of  the  instrument. 

If  the  words  are,  that  the  one  party  does  demise,  tj-c,  or  that  the  Harrington  v. 
other  party  shall  have,  S^c,  and  no  other  words  appear  to  qualify  Wise,  Cro. 

the  expressions,  they  import  an  actual  lease.      And  where  an  in-  ]^."^*  ^^^'  „ 

tention  appears  on  the  instrument  to  convey  a  present  interest,  or  gg^  j^q^,  *  54^ 

where  there  are  words  of  present  demise,  without  anything  to  shew  Baxter  v. 

that  the  parties  intended  a  mere  executory  contract,  the  instru-  Brown, 

ment  will  be  construed  as  an  actual  lease,  notwithstanding  there  3^^      VJ.^* 

may  be  a  stipulation  for  executing  a  subsequent  lease  under  seal.||  jrent,  5  Term 

R.  165.    Pool  V.  Bentley,   12  East,  168.     Tempest  v.  Rawlings,  13  East,  18.  Doe  v.  Groves, 
15  East,  244.    Phill.  on  Evid.  508.  (6th  edit.) ;  et  vide  ante.  Tit.  Lease  (K). 

A  written  agreement  in  these  words,  "  A,  doth  let  and  sell  to  Prosser  v. 

"  J5.,  for  the  term  of  three  years,"  Sec,  was  offered  in  evidence  in    S^'"l.P^*,c 

c  •.  -^         '.  ,  rrii       1  r     J      ^    Hereford  Siim- 

an  action  01  assumpsit  on  a  special  agreement.      1  he  delendant  ,„gr  Assizes 

objected  to  its  being  read,  because  it  was  a  lease,  and  was  not  i765,  coram 

stamped.    For  the  plaintiflf'it  was  said,  this  was  only  a  memoran-  ^^\^^i^''^  . 

dum  of  a  parol  lease,  which,  being  for  three  years  only,  is  good  as  zz^'  jl* 

such,  and  that  the  statute,  in  using  the  words  "  indenture,  lease,  v.James,  2  Br. 

**  or  deed-poll,"   meant  only  deeds.     But  it  was  holden,  that  Ch.  Rep. 309. 

though  a  parol  lease  for  three  years  is  good,  yet  if  a  man,  through  ^-P- 
caution,  will  reduce  it  into  writing,  he  must  pay  for  the  stamp; 
otherwise  the  court  are  inhibited  from  receiving  it  in  evidence. 

Is.  Memorandum  or  agreement  for  the  hire  of  any  labourer,  («)Thc  7& 

artificer,  manufacturer,  or  menial  servant,  (a)  §  17.  e-xemnts 
•crecmcnts  between  master  and  nmriners  for  wages  or  service  on  any  voyage,  from  more 
toan  a  duty  of  2s. 

An  agreement  for  the  assignment  of  an  apprentice  from  one   Rex  v.  St. 
master    to   another    is    not    within    this    exeinplion,    the    term   Paul'sBcdford, 
"  hirin^y"  not  being  applicable  to  an  apprentice.  ^  ^'  '^-  '*^*- 

4.  Meniornndum,  letter,  or  agreement,  made  for,  or  relating 
to,  the  sale  of  any  goods,  wares,  or  merchandize.  || 

The  plaintiff,  through  the  medium  of  the  defendant,  his  broker,   Curry  r. 
had  ma<Ie  two  purchases  of  cotton  ;  and  the  defendant  engaged  to  ^'[^"jl^^^'g^ 
indemnify  the  plaintiff  from  any  loss  on  the  re-sale  of  them.    At 
the  trial,  the  plaintiff  gave  parol  evidence  of  this  contract  of  in- 
demnity, and  for  further  proof,  called    upon  the  defendant  to 
priMlucc  his  book,  wherein  he  had  entered  a  minute  of  the  con- 

E  e  ♦  tract 
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tract  for  the  purchase  of  the  cotton,  with  the  letter  G.  at  the 
bottom,  which  was  explained  to  signify  giiarcMtce,  It  was  ob- 
jected, that  tliis  entry  ought  to  have  been  stamped  by  virtue  of 
the  23  G.  3.  c.  58.  which  requires  a  stamp  on  every  piece  of 
paper  whereon  any  agreement  sliall  be  wiitten,  whether  the  same 
be  only  evidence  of  the  contract,  or  obligatory  upon  the  parties 
from  its  being  a  written  instrument.  But  the  court  held,  that  the 
entry  required  no  stamp ;  for  that  it  came  within  the  exception  in 
the  fourth  section  of  that  act,  whereby  it  is  provided,  that  it  shall 
not  extend  to  any  memorandum,  letter,  or  agreement,  made  for  or 
relatttig  to  the  sale  of  goods  ;  under  which  latter  description  this 
contract  fell, 
enning  V.  ||Upon  this  clause  it  has  been  determined,  that  an  agreement 

13  East,  7.  ^y  the  defendant  to  take  a  share  of  some  goods  bought  by  the 
Curr}'v.Edeu-  plaintiff,  on  their  joint  account,  and  to  pay  for  them  at  a  certain 
sor,  3T.R.52^.  time,  is  an  agreement  ;r/«////^  to  the  sale  of  goods,  and  therefore 
-  *^"''"^°"  ^'  exempted  from  stamp  duty.  So,  also,  we  have  seen,  is  an  agree- 
ment by  a  broker  to  indemnify  his  principal,  for  whom  he 
bought  goods,  from  any  loss  on  the  re-sale,  or  a  guarantee  for  the 
payment  of  goods  purchased  by  a  third  person. 

And  where  the  primary  object  of  an  agreement  is  the  sale  of 
goods,  the  introduction  of  other  matter  connected  with  the  sale 
does  not  render  a  stamp  necessary.  An  agreement,  therefore, 
for  the  sale  ofa  ship,  and  for  procuring  her  to  be  chartered, 
need  not  be  stamped. 

A  letter  from  a  principal  to  his  factor,  containing  bills  of  ex- 
change drawn  upon  the  factor,  and  engaging  to  provide  for  the 
bills  if  certain  goods  in  his  hands  remained  unsold  when  the 
bill  should  become  due,  is  not  within  the  last  exemption  from 
stamp ;  for  the  clause  is  confined  to  instruments  which  have  the 
sale  of  goods  for  their  primary  object,  and  the  primary  object  of  the 
letter  in  question  was  the  obtaining  money  on  a  pledge  of  goods. 
An   agreement   for    making   certain    machinery,  at   a   fixed 
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been   considered,   in   one  case,   not  within   the  ex~ 
the  ground  that  it  is  not  a  contract  relating  to  the 


emption,  on 

sak^  but  to  the  makings  of  gooils,  and  to  work  and  labour  to  be 

done. 

However,  the  Court  of  Common  Pleas  have  determined  that 
a  contract  for  sale  of  linseed  soil,  to  be  made  out  of  seed  then  in 
the  vendor's  possession,  is  within  the  exemption,  as  being  a  con- 
tract relating  to  the  sale  of  goods. 

An  agreement  for  the  sale  of  crops  growing  on  certain  lands, 
has  been  determined  to  be  an  agreement  for  an  interest  in  land, 
and  not  exempted  as  a  sale  of  goods. 

Emmerson  y.  Hedis,  2  Taunt.  38. 
But  where  the  owner  of  a  close  cropped  with  potatoes  agreed 
to  sell  them  at  a  certain  rate,  and  the  purchaser  was  to  take  them 
up  immediatclij,  the  Court  of  King's  Bench  held,  that  this  was 
not  an  agreement  for  any  interest  in  the  land,  for  the  land  was 
to  be  considered  a  mere  warehouse  for  the  potatoes  till  removal, 
which  was  to  be  done  immediately. 

A  contract 
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A  contract  under  seal  relating  to  the  sale  of  goods  is  not  Clayton  v. 
exempt  from  the  stamp  duty  on  deeds.  Burtenshaw, 

^  r         J  5Barn.&C.41. 

An  agreement  to  supply  a  house  with  water  by  means  of  pipes  ^Vest  Middle- 
to  be  laid  in  a  certain  manner,  and  to  a  certain  extent,  is  an   sex  Water- 
agreement  for  sale  of  goods  not  requiring  stamp.  Suwerkropp 

Moo.  &  Malk.  409. 

An  agreement  to  confess  judgment  for  30/.  to  secure  51.  and  2  Bos.  &  P. 
costs,    is  not    an   agreement  for  more  than  201.,   within  the   ^^^• 
23  Geo.  3.  c.  58.  s.  4.,  and  therefore  need  not  be  stamped. 

A  valuation  made  of  parish  lands  by  two  resident  parishioners   Atkinson  v. 
appointed  for  that  purpose,  at  a  parish  meeting,  by  the  parish  ^^11,  5  Maul, 
officers,  with  a  view  of  equalising  the  poor's  rate,  does  not  require  ^^^' 

an  appraisement  stamp ;  it  being  merely  for  the  information  of 
the  parties  employing  the  valuers,  and  the  valuers  not  bearing 
the  known  character  of  appraisers. 

An  appointment  of  an  umpire,  made  in  writing,  by  two  arbi-  Routledge 
trators,  requires  no  stamp.  v.  Thornton, 

Where  the  mere  value  of  goods,  or  any  other  matter,  is  re-  Leeds  v.  Bur- 
ferred  to  an  arbitrator,  a  paper  signed  by  him,   ascertaining  the  rows,  12  East, 
amount,  does  not  require  an  award  stamp,  but  only  an  appraise-    iVci/^^^  ^* 
ment  stamp  ;  but  it  is  otherwise,  if  he  is  to  determine  whether  or  Moo'^&^Malk 
not  any  thing  is  due.  Ca.  340. 

An  unstamped  draft,  drawn  on  A.  B.,  bricklayer,  is  not  within  Castleman  v. 
the  exception  of  23  Geo.  3.  c.  4-9.  §  4.  in  favour  of  drafts  drawn  Ray,  2  Bos.& 
on  bankers,  within  ten  miles  of  the  place  where  the  draft  is  P«385. 
drawn. 

A  draft  on  a  banker,  post-dated,  and  delivered  before  the  day  Allen  v. 
of  the  date,  though  not  intended  to  be  used  till  that  day,  requires  Keeves,  1  East, 
to  be  stamj>ed  by  the  31  Geo.  3.  c.  2.5.,  not  being  within  the  ex-  '^^^' 
emption  of  the  fourth  section,  which  exempts  drafts  payable  to 
bearer  on  demand,  bearing  date  on  or  before  the  day  on  which 
the  same  shall  be  issued. 

The  shipping  note  of  goods  shipped  from  a  port  of  Scotland  Scotland  v. 
to  Londony  is  not  a  bill  of  lading  of  goods  to  be  exported,  so  as  Wilson, 
to  require  a  stamp  under  48  Geo.  3.  c.  149.;  since  such  goods   ^  A^«"t.  535. 
must  be  considered  as  carried  coastwise. 

The  weekly  notes  for  payment  of  35.  Qd.^  under  the  Lords'  Tekell  v. 
Act,  do  not  reciuire  stamp.  Casey,  7  Term 

R.  670. 
Bowring  v.  Edgar,  1  Bos.  &  P.270* 

Where  an  account  contains  acknowledgments  of  sums  re-  Wright  v. 
ccived  at  successive  times,  written  at  the  time  of  the  receipt,  it  Shawcross, 
must  be  stamped  with  a  receipt  stamp.  2  Bam. &  A. 

5.  Memorandum  or  agreement  made  between  the  master  and  *^^  * 
mariners  of  any  ship  or  vessel  for  wages  on  any  voyage  coast- 
wise from  port  to  port  in  Great  Britain. 

6.  Letters  containing  any  agreement  (a)  (not  before  exempted)  (a)  See  Chitt/ 
in  respect  of  any  merchandize,  or  evidence  of  such  an  agreement,  <>"  Stamps, 
which   shall   pass   by  the  post  between    merchants    and   other  PP'  '^'^*  '^* 
persons  carrying  on  trade  or  commerce  in  Great  Britain,  and 

residing  and  actually  being,  at  the  time  of  sending  such  letters, 
at  the  distance  of  fifty  miles  from  each  other.  || 

In 
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Mackenzie 
V.  Banks, 
5T.R.  176. 


Robinson  v. 
Drybroiigh, 
6  term  H. 
317. 

\\rtde37G.3, 
C.  136.  §  1. 
48  G.  3  C.  149. 
Phill.  on 
Evidence,  I. 
489.  (6th  ed.)l| 


Corder  v. 
Drakeford, 
3  Taunt.  382. 


Phill.  on 
Evid.  1.  507. 
(7th  ed.) 


In  an  action  on  the  defendant's  undertaking  to  pay  the  debt  of 
his  mother,  who  was  in  trade,  it  appeared,  that  the  debt  arose  in 
tlie  course  of  her  business,  which  the  defendant  assisted  her  in 
carrying  on,  though  without  any  share  in  it.  The  evidence  of 
the  undertaking  was  a  letter  written  by  the  defendant  to  the  plain- 
tifF.  The  question  was.  Whether  the  letter  ought  to  have  been 
stamped,  as  all  agreements  in  writing  are  required  to  be  by  the 
above  act  of  23  Geo.  S.  c.  58.;  or,  whether  the  letter  came  within 
the  exception  of  32  Geo.  3.  c.  51.  §  I.  whereby  it  is  provided, 
"  That  the  said  act  shall  not  extend  to  make  liable  to  the  stamp 
"  duty  any  letter  passing  by  the  post  between  merchants  or  other 
**  persons  carrying  on  trade  or  commerce  in  this  kingdom,  residing 
**  at  fifty  miles'  distance  from  each  other."  The  court  held,  that, 
as  it  appeared  that  the  defendant  did  carry  on  the  business  for 
his  mother,  and  this  debt  arose  in  the  regular  course  of  trade,  any 
letter  written  by  him  on  account  of  that  very  trade,  whereby  he 
bound  himself  to  another  tradesman,  might  fairly  be  construed  to 
fall  within  the  letter  and  spirit  of  the  last  act,  which  meant  that 
the  correspondence  of  merchants  and  tradesmen  at  a  distance 
from  one  another,  on  the  faith  of  which  they  had  considerable 
dealings,  should  not  be  fettered  with  stamps. 

11(E)  Of  Amount  and  Denomination  of  Stamp.H 

^^HERE  the  legislature  have  appropriated  a  stamp  to  any 
particular  form  of  instrument,  a  substitution  of  another 
stamp,  though  of  equal  value,  will  not  give  validity  to  such  in- 
strument ;  for  as  long  as  a  distinction  of  the  several  stfimps  is 
preserved  by  the  legislature,  it  must  be  adhered  to  by  the  courts 
of  justice.  Hence  articles  of  agreement,  under  seal,  stamped 
with  an  agreement  stamp,  were  holden  to  be  inadmissible  in 
evidence,  though  the  agreement  stamp  which  they  bore  was  of 
the  same  value  with  the  stamp  which  they  required,  viz,  a  deed 
stamp. 

II  An  instrument  containing  a  present  demise  of  a  house,  con- 
taining also  an  agi'eement  for  goods  and  fixtures  in  the  house, 
requires  a  lease  stamp,  the  one  contract  being  auxiliary  to  the 
other ;  and,  unless  it  is  so  stamped,  cannot  be  given  in  evidence  as 
an  agreement  for  sale  of  goods  in  an  action  to  recover  the 
amount. 

The  statute  87  Geo.  3.  c.  136.  contemplates  the  mistakes  which 
may  arise  in  the  use  of  stamps,  and  makes  provision  for  those 
mistakes.  It  enacts,  that  where  any  instrument  (except  bills, 
notes,  and  drafts,)  shall  have  been  stamped  with  a  stamp  of  dif- 
ferent denomination,  but  of  equal  or  greater  value  than  that  re- 
quired by  law,  the  commissioners,  upon  payment  of  the  duty  and 
a  penalty  of  5/.,  may  stamp  the  same  with  a  })roper  stamp. 
With  respect  to  bills  and  notes,  (which  by  statute  31  Geo.  3.  c.  25. 
were  forbidden  to  be  stamped  after  they  were  made,)  the  statute 
of  37  Geo.  3.  c.  136.  §  5.  (incorporated  with  48  Geo.  3.  c.  U9. 
by  §  3.  &  8.  of  that  act,)  provides  that  bills  and  notes  made  subse- 
quent to  that  act,  and  stamped  with  an  improper  stamp,  but  of 
equal  or  greater  value  than  the  stamp  required,  may  be  stamped 

by 
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by  the  commissioners  on  payment  of  the  duty  and  a  penalty. 
But  bills  and  notes  made  before  that  act  remain  in  the  same 
situation  as  if  the  act  had  not  passed. 

Provided  a  bill  or  note  bear  a  stamp  of  the  proper  denomin-  Bayley  on 
ation,  it  is  now,  by  the  operation  of  the  43  Geo.  3.  c.  127.  §  6.,  (^'J^'J^-t^?* 
no  ground  of  objection  to  it,  that  it  is  of  greater  value  than  that   y^^^  p^^r 
required  by  law.     Nor  is  it  an  objection  (since  55  Geo.  3.  c.  184«.  v.  Price, 
§  10.)  though  it  have  a  stamp  of  a  different  denomination,  unless   i  East,  55. 
such   stamp  is  specially  appropriated  to  some  other  instrument  ^\^^  ^' 
by  having  its  name  on  the  face  thereof.  2  East',  414. 

where  stamps  were  objected  to  on  the  ground  now  removed  by  43  G.  3.  c.  127.  §  6. 

A  schedule  of  goods  referred  to  in  a  deed  to  which  it  is  an-  Lake  v. 
nexed,  must  have  the  proper  deed  stamp  required  by  37  Geo.  3.   ^  g^^.  ^^^^ 
c.  90.  §  7.,  according  to  the  number  of  words  and  sheets,  and 
not  merely  the  schedule  stamp  imposed  by  §  1. 

A  warrant  of  attorney  to  confess  judgment  was  liable,  as    a  Barrow  v. 
deed,  to  a  stamp  duty  of  105.  by  various  statutes  prior  to  the  Mashiter, 
37  Geo.  3.  c.  111.,  which  imposes    an  additional  duty  of  105.  on         ^  * 
all  deeds,  with  an  exception  of  bonds  and  letters  of  attorney.     A 
warrant  of  attorney  was  held  within  such   exception,  and  there- 
fore liable  only  to  a  duty  of  105.  as  before  that  statute. 

An  award  in  writing,  and  under  seal,  need  not  have  a  deed  Brown  v. 
stamp,  unless  delivered  as  a  deed ;  being  only  delivered  as  an  ^  ^^^^  '^^^^ 
OKard^  it  is  sufficient  if  it  have  an  award  stamp. 

Where  nothing  is  referred  to  appraisers  but  the  mere  value  Leeds  v. 
of  goods,  repairs,    t^r.   an  appraisement  stamp  on  the  written   j2East% 
valuation  is   sufficient,   under  46  Geo.  3.  c.  43.,  and  an  award 
stamp  is  not  necessary ;  but  it  is  otherwise  if  the  appraiser  is  to 
decide  whether  or  not  any  thing  is  due. 

By  the  55  Geo.  3.  c.  184.  sched.  part  [.,  all  bills,  drafts,  or 
orders  for  payment  of  any  sum  of  money,  out  of  any  particular 
fund  which  may  or  may  not  be  available,  or  upon  any  condition 
or  contingency,  which  may  or  may  not  be  performed  or  happen, 
if  the  same  shall  be  made  payable  to  the  bearer  or  to  order,  or 
if  the  same  shall  be  delivered  to  the  payee,  or  to  some  person 
on  his  or  her  behalf,  shall  be  deemed  inland  bills,  drafts  or 
orders,  within  the  meaning  of  the  schedule  of  the  act. 

A  letter  from  the  owner  of  goods  to  his  agent  having  the  Firlmnk  v. 
possession  of  them,  directing  him  to  pay  a  sum  certain,  out  of  ^^j*  ^  ^^''"• 
the  proceeds  of  the  sale  of  the  goods,  to  a  third  party,  is     an  ^^^  g  yj.'^ 
order  for  the  payment  of  money  within  this  clause.  &  B.  78. 

An  instrument  {e.g.  a  connnission  of  bankrupt)  issuing  under  j^ex  v.  Bul- 
ihe  great  seal  of  the  empire  docs  not  come  within  the  descrip-  lock,  i  Taunt, 
tion  of  a  process  or  mandate    under   the  seal  of  one  of  the  '^'• 
courts  at  Westminster^  so  as  to  require  the  stamp  required  by 
several  acts  for  such  instruments. 

Ileserving  interest  from  the  date  of  a  bill  or  note  will  not  Pruetsing  v. 
vary  the  stamp,  which  is  to  be  calculated  on  the  principal  due  at  I"^»  ^  S*"^* 
the  time  the  bill  or  note  is  given.  ^      ^^^' 

A  note  payable  two  months  after  sight  requires  a  stamp  ap-  ?J""!^  ^' 
propriated  to  a  note  jwyable  more  than  sixty  days  after  sight,  or  ^  ^^^^  ^  \ 
two  months  after  date,  sight  and  date  not  l>cing  here  synonymous.  592. 

A  promissory 
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Keates  v. 
Whieldon,^ 
sBaru.  j&C.  7. 


Moj-ser  v. 
VVhitaker, 
9  Barn.  &  C. 
409. 

Armitagc  v. 
Berry, 
5Bing.  R.301. 

Emly  V. 

Collins, 

6  Maul.  &  S. 

144. 


A  promissory  note  for  11/.  payable  to  A,  B.  on  demand,  has 
been  held  to  be  a  promissory  note  payable  to  bearer  on  demand, 
within  the  first  class  of  the  schedule  as  to  notes,  in  53  Geo.  3. 
c.  184-.,  and  requires  the  higher  rate  of  stamp  (25.). 

But  a  promissory  note  payable  "  to  A.  B.  or  order  on  de- 
"  mimd,"  is  held  to  fall  within  the  second  class  of  the  schedule, 
beincj  a  note  payable  in  another  manner  than  to  bearer  on  de- 
mand, and  not  exceeding  two  months  after  date. 

And  so  also  as  to  a  note  payable  "  to  A,  B.  or  order;"  and 
the  authority  o^ Keates  v.  Whieldon  seems  to  be  doubtful. 

An  order  by  A.  to  defendant  to  pay  to  plaintiff  a  sum  of 
money  out  of  the  produce  of  sale  of  goods  of  ^.  in  defendant's 
possession,  and  about  to  be  sold  by  him,  requires  an  inland  bill 
stamp.  II 


1  Stra.  624. 

6  Mod.  364. 
5  &  6  W.  3. 
C.  21. 


57  G.3.  C.19. 
§3.    iJBythe 
55  G.3. 
C.  184.  §8. 
this  provision 
applies  to  the 
stamp  duties 
under  that 
act.ll 


Bee  Green  v. 
Davie8,4  Barn, 
&  C.  242. 

Bee  5  Barn. 
&  A.  415. 


(a)  Rex  V. 
St.  Paul's 
Bedford, 
f;  Term  R. 
452.     Hodges 
V.  Drakeford, 
iNew  R.271. 


11(F)  Of  the  Consequences  of  an  Instrument  not  being 
duly  stamped.  11 

II TN  general  the  stamp  acts  do  not  render  deeds,  SfC,  void,  which 
are  not  properly  stamped,  but  merely  subject  the  parties  to 
penalties  to  enforce  the  duty,  and  prohibit  the  instrument  from 
being  read  in  evidence  until  the  same  has  been  duly  stamped.  || 

By  an  act  for  more  effectually  securing  the  stamp  duties  on 
indentures,  leases,  bonds,  and  other  deeds,  a  penalty  of  201.  is 
imposed  upon  any  attorney,  solicitor,  clerk,  oflicer,  or  other 
person,  who  shall  engross,  print,  or  write  any  indenture,  lease, 
bond,  or  other  deed,  on  vellum,  parchment,  or  paper,  not  duly 
stamped  according  to  the  directions  of  that  act,  and  who  shall 
neglect  to  bring  the  same  to  be  duly  stamped  within  the  time 
thereby  directed  and  allowed ;  and  no  such  indenture,  lease, 
bond,  or  other  deed,  shall  be  pleaded  or  given  in  evidence,  or 
be  good,  useful,  or  available  in  any  manner  whatever,  unless  the 
same  shall  be  stamped  as  required  by  that  act. 

II The  23  Geo.  3.  c.  58.  §  12.,  relatuig  to  agreements,  ^r.  de- 
clares, that  unless  the  instrument  be  duly  stamped,  it  shall  not 
be  pleaded,  or  given  in  evidence  in  any  court,  or  admitted 
to  be  good,  useful,  or  available  in  law  or  equity. 

The  31  Geo.  3.  c.  25.  §  19.  and  35  Geo.  3.  c.  55.  §  10.,  relating 
to  bills,  notes,  anU  receipts,  contain  a  similar  regulation. 

By  8  Ann.  c.  9.  §  39.,  all  indentures  of  apprenticeship  not 
stamped  within  the  respective  times  for  that  purpose  limited  by 
the  act,  or  in  which  the  premium  is  not  duly  inserted,  are  de- 
clared void,  and  not  available  in  any  court  or  place,  or  for  any 
purpose  whatsoever. 

The  general  rule  as  to  the  consequence  of  a  want  of  proper 
stamp  is  that  the  unstamped  or  unduly  stamped  instrument 
cannot  be  read  in  evidence  for  the  purpose  of  giving  to  it  any 
legal  operation  (a) ;  and  no  parol  ;  evidence  can  be  given  of 
its  contents.     Thus,  in  an  action  for  use  and  occupation,   if  it 

appear 
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appear  that  defendant  held  under,  a  written  agreement,  which  Rex  v.  Castle 
for  want  of  stamp  cannot  be  given  in  evidence,  the  plaintiff  will  ^^g'^^^"^   . 
not  be  allowed  to  go  into  general  evidence;  for  the  agreement  ^gg 
is  the  best  evidence  of  the  nature  of  the  occupation,  (a)     And  (a)  Brewer 
it  makes  no  difference  that  the  instrument  \s  functus  (yfficio  at  the  v.  Palmer, 
time  it  is  offered  in  evidence.     Thus,  an  agreement  to  assign  01-    'n^* 
an   apprentice  cannot  be    received  in  evidence  without  stamp,  YioxQ,  2  id. 
even  after  the  expiration  of  the  apprenticeship,  [h)  724.    Rams- 

bottom  V. 
Mortley,  2  Maul.  &  S.  445.    (*)  Rex  v.  Inhabitants  of  St.  Paul's  Bedford,  6  Term  R.  452. 

A  note  given  as  an  apprentice  fee  caimot  be  enforced,  the  Jackson 
indentures  being  void  for  want  of  stamp,   although  the  master  v.  Warwick, 
has,  in  fact,  maintained  the  apprentice  for  a  time.  j2i.-  and  see 

The  giving  a  bill  or  note  without  stamp,  or  with  an  improper 
stamp,  will  not  preclude  the  creditor  from  proving  his  original  V'S^^.^" 
debt,  (c)     Such  a  bill  is  no  payment,  although  the  parties  would   iTaunt/355. 
have  paid  it  if  presented  in  due  time,  {d)  (d)  Wilson 

V.  Vysar,  4  Taunt.  288. 

The  rule  as  to  the  necessity  of  stamp  is  the  same  although  Williams 
the  instrument  be  in  the  possession  of  the  opposite  party.     In  ^'^^^k*'?^^"' 
such  case  it  is  not  sufficient  to  produce  a  copi/  duly  stamped.  292. 

And  parol  evidence  is  inadmissible  though  the  unstamped  in-  (e)  Rex  v.  Cas- 
strument  is  lost  (e) ;  or  even  though  it  be  destroyed  by  the  party  tie  Morton, 
who  objects  to  the  want  of  stamp,  (fr)      It  is  one  of  the  risks   foo^"^' 

■1    "  .      .  *        °  .  ,      f,  .       .       588. 

attendant  on  an  omission  to  stamp  an  instrument  before  it  is  (g)  Rippiner  v. 
executed,  that,  if  any  accident  happens  to  it  before  the  stamp  is  Wright,2Barn. 
affixed,  there  is  no  remedy  on  it  whatsoever.  ^  ^-  ^ ''S- 

However,  where  a  party  refuses,   after  notice,  to  produce  an  (A)  Crisp  v. 
agreement    in  liis  possession,    it  will    be  presumed  to  be  duly    Anderson, 
stamped  till  the  contrary  appear.     If,   however,  the  contrary  is   ^^'^*^*  ^^« 
proved,  secondary  evidence   of  the  agreement   cannot   be  re-  (a'doc  v. 
ceived.  (h)     And   if  the  agreement  is  produced  by  the  opposite  Here,  2  Esp. 
party  on  notice,  it  cannot  be  read  unless  duly  stamped,  (i)  Ca.  724. 

But  though  an  unstamped  instrument  is  not  admissible  in 
evidence  for  the  purpose  of  being  an  available  instrument,  or 
having  a  legal  operation  in  itself,  it  may  be  received  for  certain 
purposes  collateral  to  its  efficacy  as  an  instrument. 

Thus,  on  an  indictment  for  forging  an  instrument,  or  uttering  /^.x  |^ 
it  knowing  it  to  be  forged,  it  is  settled  that  the  forged  instru-  Hawkeswood, 
nient,  though  unstamped,  is  evidence  against  the  prisoner  (A-) :    1  Leach,  C.C. 
for  the  stamp  acts  cannot  affect  the  law  as  to  forgery,   and  the   ^^\  East's 
offence  is  complete  whether  the  instrument  be  stamped  or  not.   o*  J '  ^f>^* 
And  u  a  person  were  to  be  sued  lor  a  penalty  in  having  ne-  cuHst, 
gotiated  an  instrument  without  stamp,  there  can  be  no  doubt  2  Leach,  C.  C. 
but  that  the  unstamped  instrument  might  be  given  in  evidence,  not-  "'  ^-    }^^^ 
withstanding  the  general  prohibitory  words  of  the  stamp  acts.  {/)    2  EasI!^P.  C. 
956.     Phill.  on  Evid.  500.  (6th  cd.)    (/)  2  Leach,  Cr.  Ca.815. 

So,  an  unstamped  cheque  is  admissible  on  an  indictment  for  r^x  v. 
larceny,  for  tlie  purpose  of  identifying  the  property  charged  to  Poolcy, 
be  stolen.  3  Bos'.  &  Pul. 

316. 
So, 
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Stark,  on  So,  in  a  civil  action,  an  unstamped  agreement  is  admissible  for 

Evid.  1382.       the  collateral  purpose  of  proving  usury. 

Holland  q.  t.  So,  in  an  action  to  recover  penalties  for  illegally  insuring  lot- 

v.Dufi&n,  tery-tickets,  contrary  to  22  Geo.  3.  c.  47.  §13.,  Lord   Kenyan 

Peake'sCa.       held,  that  an  instrument  purporting  to  be  a  policy  of  insurance 
might  be  given  in  evidence  without  stamp.    (Here  it  is  to  be  ob- 
served, that  the  instrument,  being  prohibited  and  illegal,  could 
not  be  within  the  acts  requiring  stamp.) 
Dover  So,   in   an  action  of   debt  for  bribery  at  an  election,  Lord 

«  Rm?^'  iS//t7iZ>or(w^A  held,  that  an  unstamped  promissory  note,  which 
^^*  *■  *  a  witness  swore  he  had  given  for  repayment  of  money  re- 
ceived by  him  from  the  defendant  (a  candidate),  for  his  vote, 
was  evidence  in  corroboration  of  the  witness,  to  show  the  fact  of 
payment.  It  was  not  offered  as  a  security,  or  to  enforce  it  as  a 
valid  instrument,  but  as  corroborating  the  evidence  of  the  wit- 
ness as  to  the  transaction. 
Gregory  And  so  in  an  action  for  money  lent,  where  the  defence  was, 

v.  Eraser,         that  the  defendant  had  been  made  drunk  by  the  plaintiff,  and 
5  Camp.  454.     -11  1  /.  1       '  \  '.. 

mducea  to  write  an  unstamped  note  tor  40/.,  without  receiving  any 

money,  the  same  learned  judge  held,  that  this  note  (though  not 

evidence  to  prove  the  loan  of  money)  might  be  looked  at  by 

the  jury  to  prove  or  disprove  the  fraud  imputed  to  plaintiff. 

Sweeting  But  in  a  late  civil  action  it  has  been  held  by  the  Court  of 

V.  Haise,  King's  Bench,  that  the  jury  cannot  be  allowed  to  look  at  and 

S65   "^         draw  a  conclusion  of  fact  from  an  unstamped  instrument 

Rex  V.  Gilson,  And  even  in  a  criminal  case,  in  general,  an  unstamped  instru- 
1  Taunt.  95.  ment  cannot  be  read  in  evidence  as  an  instrument  of  that  de- 
scription, which  it  would  answer  if  stamped.  Thus,  on  an 
indictment  for  setting  fire  to  a  house,  with  intent  to  defraud  an 
insurer,  an  unstamped  policy  is  not  admissible,  to  prove  the  con- 
tract of  insurance. 

And  upon  an  indictment  against  a  clerk  for  embezzling  his 
3  Stark,    master's  money,  a  receipt  given  by  the  clerk  to  the  debtor  of 

Ca,67.  In  the  master  who  paid  him  the  money,  is  not  evidence  against  the 
this  case  it  is  •  t        ^  i 

to  be  Ob-  prisoner,  if  unstamped. 

served,  the  instrument  was  offered  in  evidence  for  the  very  purpose  for  which,  by  the  stamp 
laws,  it  is  made  unavaihible,  viz.  to  prove  the  receipt  and  payment  of  money ;  but  these  two 
last  cases  seem  irrcconcilcable  with  the  reasons  of  the  judges  in  Reculist's  case  (2  Leach,  706.) 
for  admitting  unstamped  instruments  in  criminal  cases,  viz.  that  the  legislature,  by  the  stamp 
acts,  merely  meant  to  prevent  their  being  received  in  evidence,  when  proceeded  upon  to  re- 
cover the  value  of  the  money  thereby  secured.  It  has  been  held,  that  trover  lies  for  an  un- 
stamped agreement,  though  it  seems  that  the  plaintiff*  must  show  that  it  might  be  stamped  at 
the  stamp-office,  on  payment  of  penalty.  Scott  v.  Jones,  4  Taunt.  865. ;  sedvide  Peake's  Ca.  167. 

Rex  V.  And  an  unstamped  agreement  for  letting  a  tenement  is  not 

Castle  Mor-  evidence  in  a  settlement  case  to  prove  the  value,  for  that  is  the 

ton,  3  Bam.  essence  of  the  contract. 
&  A.  588. 

Rambertv.  An  unstamped  receipt  may  be  referred  to  by  a  witness,  to 

Cohen,  4  Esp.  refresh  his  testimony,  though  it  cannot  be  put  in  evidence. 

V/a.     213m 

Jacob  v.  Lindsey,  1  East,  460. 

Per  Bayley  J.  And  the  rule  excluding  an  unstamped  instrument  from  being 
15  East,  455.    evidence  to  the  jury,  does  not  apply  to  the  court  looJdng  at  it  for 

collateral 


Rex  V. 
HaB,3 
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collateral  purposes,  and  to  see  how  far  it  affects  the  reception 
of  other  evidence.  Thus,  if  an  unstamped  contract  relate  to  the 
sale  and  delivery  of  goods,  and  a  contract  be  proved  by  parol 
only,  the  court  will  look  at  the  instrument  to  see  if  it  applies  to 
the  goods  then  sought  to  be  recovered  for. 

So,  justices  at  sessions  may  look  at  an  unstamped  agreement 
relating  to  an  expired  hiring  and  service,  to  see  when  it  ceased  to 
operate,  in  order  to  guide  them  as  to  receiving  or  rejecting  parol 
evidence  to  prove  a  subsequent  hiring  and  service. 

So,  where  a  party  declared  upon  two  written  agreements, 
with  some  counts  on  both  agreements,  and  some  on  the  first 
only,  and  the  first  agreement  only  was  stamped;  it  was  held,  that 
though  the  second  agreement  could  not  be  received  in  evidence, 
the  court  might  look  at  it  to  see  whether  it  altered  the  first, 
and,  as  it  did  so,  the  plaintiff  could  not  recover  on  the  counts 
setting  out  the  first  only. 

An  unstamped  agreement  relating  to  the  sale  of  goods  (which 
is  exempt  from  stamp  duties)  and  also  to  some  other  matter, 
in  respect  of  which  it  ought  to  have  been  stamped,  may  be  read 
as  to  the  former.  || 


Rex  V. 
Pendleton, 
1 5  East,  449. 


Reed  v. 
Deere, 
7  Barn.  &  C. 
261.;  and  see 
Vincent  v. 
Cole,  3  Carr. 
&  P.  N.  P. 
Ca. 

Heron 
V.  Granger, 
5  Esp.  Ca. 
269.;  and  see 
1  Stark.  Ca. 
437.  S.  P. 
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rT^HE  statute  law  is  the  will  of  the  legislature  in  writing;  the  Per  WUmot 
*-       common  law  is  nothing  else  but  statutes  worn  out  by  time.  ^'  •^•>  sWils. 
All  our  law  began  by  consent  of  the  legislature;  and  whether  it  Ua\V{uW 
is  now  law  by  usage  or  writing  is  the  same  thing.     For  many  («)  Hist,  of  the 
of  those   things   tliat  we  now  take  for  common  law  were  un-  Com.  Law,68. 
doubtedly  acts  of  parliament,  though  not  now  to  be  found  on 
record. 

Indeed  our  lawyers  have  made  a  distinction  between  statutes   i  Reeves's 
themselves ;  they  have  distinguished  between  statutes  made  be-  Hist.  En?, 
fore  the  time  of  legal  memory,  viz.  1  R.  1.  and  tiiose  made  since.     ^^'  ^^^' 
The  former  are  considered  as  part  of  the  connnon  law,  the  leges 
noil  uriptcc ;  for  notwithstanding  copies  of  them  may  be  found, 
their  provisions  obtain  at  this  day,  not  as  acts  of  parliament, 
but  by  immemorial  usage  and  custom.      The  latter,  or  those 
since   lime   of  memory,    are   again  distinguished ;    those  from 
1  R«l.to£L3.  are  called  antiqua  statuta ;  and  all  subsequent 
statutes  are  called  nova  statuta.'] 

A  statute  is  a  written  law,  made  by  the  king  and  two  houses  [{b)  It  would 
of  parliament,  {b)  be  more  cor- 

rect to  say, 
**  hy  the  kiog,  with  the  advice  and  consent  of  the  two  houses  of  parliament.*'] 

[An 
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Hatton  on  the 
Statutes,  p.  2, 


9  Atk.  654. 
per  Lord 
xMruncwP* 


Ibid, 


[An  act  of  |3arliament  is  a  law  agreed  upon  by  the  king  or 
queen  of  England,,  Imving  regal  authority,  the  lords  spiritual  and 
temporal,  and  the  commons,  lawfully  assembled ;  which  taketh 
straigth  and  life  by  the  assent  royal ;  so  that  the  rest  ot*  the 
consents  may  be  accounted  to  be  parcel  <i^  the  substance,  and  the 
royal  assent  to  hejbrma  itttema  et  informans,  qxue  dat  rei  esse. 

No  new  laws  can  be  made  to  bind  the  people  of  this  land,  but 
by  the  king,  with  the  advice  and  consent  of  both  houses  of  par- 
liament^  and  by  their  united  authority ;  neither  the  king  alone, 
nor  the  king  with  the  concurrence  of  any  particular  number  or 
order  of  men,  have  this  high  power. 

The  binding  force  of  these  acts  of  parliament  ariseth  from  that 
prerogative  which  is  in  the  king,  as  our  sovereign  liege  lord ; 
from  that  personal  right  which  is  inherent  in  the  peers  and  lords 
of  parliament,  to  bind  themselves  and  their  heirs  and  successors, 
in  their  honours  and  dignities ;  and  from  the  delegated  power 
vested  in  the  commons  as  the  representatives  of  the  people.  And 
therefore  Lord  Coke  saith,  4  Inst.  1.  these  represent  the  whole 
commons  of  the  realm,  and  are  trusted  for  them.  By  reason  of 
this  representation  every  man  is  said  to  be  party  to,  and  the  con- 
sent of  every  subject  is  included  in  an  act  of  parliament :  —  And 
though  it  be  undoubtedly  true,  that  many  amongst  the  commons 
have  no  votes,  as  persons  having  no  freehold,  freeholders  in  the 
ancient  demesne,  women,  ^t.  yet  that  does  not  make  it  cease  to 
be  an  actual  representation  of  the  people.  Nobody  ever  imagined 
that  in  exercising  a  right  of  this  kind  every  person  could  pos- 
sibly join,  but  some  rule  of  qualification  must  be  laid  down,  and 
lliat  hath  been  taken  from  the  most  worthy,  and  such  as  have  the 
most  valuable  and  fixed  sort  of  property ;  which  also,  to  avoid 
confusion,  hath  been  restrained  by  later  acts  of  parliament.] 

The  manner  of  passing  bills  in  parliament  has  been  shewn 
under  the  title  Court  of  Parliament,  jjVol.  2.;  and  Addenda 
to  that  Vol.y 


I 


The  remainder  of  what  falls  under  this  title  shall  be  considered 
in  the  following  order ; 

(A)  Of  some  Things  necessary  to  the  Validity  of  a 

Statute. 

(B)  Of  some  Things  incidental  to  a  Statute. 

(C)  From  what  Time  a  Statute  begins  to  have  Effect. 

(D)  How  long  a  Statute  continues  in  Force. 

(E)  Of  the  vast  Power  of  a  Statute. 

(F)  Of  a  public  or  private  Statute. 

(G)  Of  an  affirmative  or  negative  Statute. 

(H)  Whose  Province  it  is  to  construe  a  Statute. 

(I)  Rules 
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(I)   Rules  to  be  observed  in  the  Construction   of  a 
Statute. 

1 .  Words  and  Phrases,  the  Meatiing  of  which  in  a  Statute 

has  been  ascertained,  are,  when   used   in  a  subsequent 
Statute,  to  be  understood  in  the  same  Sense. 

2.  I?i  the  Construction  of  one  Part  of  a  Statute  every  other 

Part  ought  to  be  taken  into  Consideration, 

3.  If  divers  Statutes  relate  to  the  same  Tiling,  they  ought  to 

be  all  taken  into  Consideration  in  construing  any  one  of 
them. 

4.  The  common  Law  ought  to  be  regarded  in  the  Construction 

of  a  Statute, 

5.  The  Intention  of  the  Makers  of  a  Statute  ought  to  be 

regarded  in  the  Constriction  if  the  Statute. 

6.  In  what  Cases  a  Statute  ought  to  have  an  equitable  Con- 

struction, 

7.  A  Statute  which  concerns  t/ie  public  Good  ought  to  be 

construed  liberally, 

8.  A  remedial  Statute  ought  to  be  construed  libei^ally, 

9.  A  penal  Statute  ought  to  be  construed  strictly, 

10.    Some   otha-  Rules   which   ought   to   be   observed  in  the 
Construction  of  a  Statute, 

(K)  How  a  Person  guilty  of  Disobedience  to  a  Sta- 
tute may  be  punished. 

(L)  Of  pleading  a  Statute. 

1.  A  public  Statute, 

2.  A  private  Statute, 

3.  S(mie  general  Rules  for  pleading  a  Statute, 

4.  Some  Rules  for  pleading  a  Statute,  which  relate  to  parti" 

cutar  Parts  of  the  Pleadings, 

5.  Cff  Misrecital  in  pleading  a  Statute, 

6.  Of  Surplusage  in  pleading  a  Statute. 


(A)  Of  some  Things  necessary  to  the  Validity  of  a 

Statute. 

TT  has  been  said,  that  a  parliament  may  be  holden  without  2  Inst.  585. 

summoning  the  lords  spiritual  thereto;  but  the  better  opinion 
is  that  they  ought  to  be  summoned  ;  because  they  have,  by  the 
law  and  custom  of  parliament,  as  good  a  right  to  sit  in  the  House 
of  Lords  as  the  lords  temporal. 

If  the  spiritual  lords,  after  having  been  summoned,  voluntarily   Ibid, 
absent  themselves,  the  king,  lords  temporal,  and  commons  may 
make  a  statute  witlioul  tlieni. 

Vol,  VII.  F  f  Thii 
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3  Inst.  585,  Tliis  is  Constantly  the  case,  where  a  bill  is  brought  into  parlia- 

586.  ment  for  attainting  a  person.  The  lords  spiritual  are  forbidden 
((a)  It  is           i)y  ^,e  canon  law  to  be  present  at  the  passing  of  such  bill ;  yet, 

the  bibhops  always  decline  to  vote  on  acts  of  attainder,  yet  most  of  those  acts  make  express 
mention  of  the  lords  spiritual,  ride  si.  1 6  Car.  1.  c.  1.  in  Rushw.  Tr.  Strafford,  T5G,  57,  and 
the  act  for  attainting  Sir  John  Fenwick,  8  W.3.  c.4.  in  5  St.  Tr.  44.  4th  edit.]     ||As  to  the 

2 uestion  of  the  judicial  power  of  the  bishops  as  peers  in  capital  cases,  which  Mr.  Hargiave, 
lo.  Lit.  134,  note  1.,  sin^tdarly  confounds  with  their  unquestioned  right  to  vote  on  bills  of 
attainder,  see  I  Burn.  Hist.  lief.  460.  SlilliDgfleet*8  Works,  vol.  iii.  p.  820.  Hallaui's  Midd. 
Ages,  vol.  iii.  p.  9.  note-U 

Ibid.  If  the  spiritual  lord.s,  being  present,  refuse  to  give  their  assent 

to  or  protest  against  the  passing  of  a  bill,  yet,  if  the  bill  do  pass, 
it  is  a  valid  statute. 

4  Inst.  516.  Two  bills  being  read  in  parliament,  one  intituled  {b),  A  con- 
(A)  11  R.  s.  Jirmation  of  the  statute  of  promisors,  and  the  forfeiture  of  him  that 
ff^^ii^Ra  acccpteth  a  benefice  a^aiftst  that  statute ;  the  other  intituled  (c), 
•i,  s.  c.  2.  *       ^^^  penalty  of  him  that  bringeth  a  summons  or  sentence  of  excom- 

munication  against  any  pnson  upon  the  statute  of  provisars,  and  of 
a  prelate  executing  it ;  both  which  tended  to  restrain  the  autho- 
rity claimed  by  the  pope  of  disposing  of  ecclesiastical  benefices 
within  this  realm,  the  Archbishops  of  Canterbury  and  York,  in 
the  name  of  the  whole  clergy  of  their  provinces,  made  a  solemn 
protestation  in  open  parliament,  that  they  would  in  nowise  assent 
to  any  law  in  restraint  of  the  pope's  authority.  This  protest- 
ation was,  at  their  request,  enrolled ;  yet  both  bills  were  passed 
by  the  king,  lords  temporal,  and  commons,  and  are  among  the 
printed  statutes. 
2  Inst.  585.  As  all  votes  in  parliament,  whether  in  the  affirmative  or  in  the 

negative,  ought  to  be  absolute,  if  the  bishops  annex  any  condition 
to  their  votes,  their  votes  are  void,  and  the  statute  is  good  with- 
out their  concurrence. 
Rot.  Pari.  ^  ^*'^  ^^^  brought  into  parliament  in  the  time  of  Henty  the 

6  H.  6.  n.27.  Sixth,  That  no  man  should  contract  or  mariy  himself  to  any  queen 
2  Inst.  587.  o/*  England  without  the  special  licence  arid  assent  of  the  kijig,  on 
pain  of  losing  all  his  goods  and  lands.  The  bishops  and  clergy 
assented  thereto,  as  far  forth  as  the  same  swerveth  not  from  the 
law  of  God  and  the  church  ;  and  so  as  the  same  importeth  no  deadly 
sin.  This  was  holden  to  be  no  assent,  and  it  was  specially 
entered,  that  the  statute  was  enacted  by  the  king,  lords  temporal, 
and  commons. 
2  Inst.  585.  Notwithstanding  it  be  specially  entered  in  the  parliament  roll, 

587.  that  a  statute  was  enacted  by  the  king,  lords  temporal,  and  com- 
mons, it  is  not  to  be  inferred  that  the  prelates  were  not  sum- 
moned to  parliament:  but  it  must  be  intended  that  they  volunta- 
rily absented  themselves  ;  or  refused  to  give  their  assent  to,  or 
protested  against,  the  passing  of  a  bill ;  or  gave  such  votes  as 
were  contra  legem  et  consuetudinem  parliafficriti. 

1  Black.  Com.        II  In  passing  a  statute  in  the  House  of  Lords,  each  peer  has  a 

167.  right,  by  leave  of  the  House,  when  a  vote  passes  contrary  to  his 

sentiments,  to  enter  his  dissent  on  the  journals  of  the  House, 

with 
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'with  the  reasons   of  such   dissent,    usually  styled    his  protest,  * 

The  first  instance  of  such  a  protest  on  the  rolls  of  parliament  is 
in  15  Edw.  3.  when  petitions  were  presented  of  an  obnoxious 
kind,  (amongst  other  things,)  that  the  judges  and  ministers  should 
be  sworn  to  observe  the  great  charter,  and  should  be  appointed  in 
parliament.  The  king,  unwilling  to  defer  a  supply  which  depended  Rot.  Pari. 
on  the  granting  the  petition,  suffered  them  to  pass  into  a  statute,  p.  128.  isi. 
but  witli  an  alteration^  viz.  that  the  officers  should  be  appointed 
by  the  king,  but  should  surrender  their  charges  at  the  next  parlia- 
ment, and  be  responsible  to  any  who  had  cause  of  complaint 
against  them.  The  chancellor,  treasurer,  and  judges,  entered 
their  protest  that  they  had  not  assented  to  these  statutes,  and 
could  not  observe  them,  in  case  they  should  prove  contrary  to 
the  laws  and  customs  which  they  had  sworn  to  maintain. 

The  breach  of  law  by  the  king  in  altering  the  statute,  gave  See  the  Pro- 
rise  to  another,  in  revoking,  by  royal  proclamation  to  the  sheriffs,  clamation, 
the  said  statutes,  as  having  passed  without  the  king's  assent,  but  '^Edw.  o. 
that  the  king  "  dissimuled  in  the  premises  by  protestations  of  Yixmer  ^^^^^* 
"  revocation,"  in  order  to  avoid  the  parliament  dissolving  with-  p.  382.' 
out    despatching    any   thing.      However,    in    17  Edw.   3.,   the  4lnst.  5i.; 
statutes  15  Edw.  3.  were  utterly  repealed,  and  to  lose  the  name  ?"'*  w^,^^^" 
«t  a  statute,  as  contrary  to  the  laws  and  prerogative.  ||  ^      -    ^q^ 

Some  ancient  statutes  are  penned  in  the  form  of  charters.  Hawk.  Pref. 

ordinances,  commands,  or  prohibitions  fi-om  the  king,  without  to  the  Stat, 

mentioning  either  lords  or  commons,  and  some  others  have  only  /J!'?^  p^^'.   , 

the  general   words,   It  is  provided^   or  It  is  ordained,   without  Hist^End^^* 

saying  by  whom  ;  but  as  these  have  constantly  been  received  as  Law,  vol.  i. 

statutes,  the  presumption  is,  that  they  were  made  by  lawful  215.  vol.  2. 

authority.  ^^^-  ^'*''-  ^• 

^  \A3.  252.  379. 

The  mode  of  stating  the  enacting  authority  hath  varied  exceedingly  at  different  periods ;  but 
the  present  correct  style  hath  uniformly  obtained  from  the  13  Car.  2.  —  In  the  fimious  act  of 
Tonnage  and  Poundage,  12  Car.  2.  c.  4.,  it  is  remarkable  that  the  enactment  is  not  stated  to 
be  by  the  royal  authority.  The  language  of  the  act  is,  by  the  commons^  by  and  with  the  advice 
and  consent  of  the  lord*  in  this  present  jiarliament  assembled.  Perhaps,  as  the  statute  was  to 
convey  an  interest  to  the  crown,  the  framers  of  it  might  think  the  royal  assent  was  sufficiently 
implied.] 

The  difference,  according  to  Lord  Coke,  between  a  statute  and  4  Inst.  25. 
an  ordinance  is,  that  the  latter  has  not  had  the  assent  of  the  king, 
lords,  and  commons,  but  is  made  by  only  one  or  two  of  those 
powers. 

Mr.  Pri/nne,  in  his  remarks  upon  tliis  passage,  says,  there  is  Prynne*s 

no  such  difference,  nor  any  difference  between  a  statute  and  an  Animadv. 

ordinance.     To  prove  this,  he  produces  more  than  a  hundred  o"  ^  Inst.  15. 

printed  statutes,  in  which  the  words  act  and  ordinance  are  used  irJnarch. 

indifferently  or  coupled    together  as  synonymous   terms.      He  Hcdiviv. 

likewise  cites  a  clause,  contained  in  all  writs  for  electing  knights,  ^J  to  74. 

citizens,  and  burgesses  to  parliament,  which  runs  thus,  ad  fa-  ^^'^f.  f"'"^''^'*  . 
.      ,     '  ".      ,        ,.!  ,       '  .  ...  .      ^     .   on  this  subject, 

ctrnaum  et  consent  it  naum  tuts  qutv  dc  cominum  concilio  rcgni  nostri  Hargr.  and 

contingerint  ordinari ;  and  infers,  that  some  acts  of  parliament  Buti.  Co.  Liu. 

V  f  2  have 
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i59,h.notis;    have  been  called  ordinances  from   the  word  ordinari  in  thi» 
Whitlockeon    clause, 
the  Writ  of 

Parliament,  vol-  2.  294.;  ElsjTige  on  Parliaments,  «8.;  and  Barrington*s  Observations  on  the 
more  Ancient  Statutes,  p.  46'.  —  With  regard  to  the  Parliamentary  Forms  of  enacting  laws, 
thus  much  seems  to  be  agreed  ;  that  where  the  proceeding  consi^^ied  only  of  a  petition  from 
parliament,  and  an  answer  from  the  king  these  were  entered  on  the  Parliament  Roll;  and 
if  the  matter  was  of  a  public  nature,  the  whole  was  then  usually  styled  an  Ordinance  :  if, 
however,  the  petition  and  answer  were  not  only  of  a  public,  but  a  novel  nature,  they  were 
then  formed  into  an  Act  by  the  king,  with  the  aid  of  his  council  and  judges,  and  entered  on 
the  Statute  Roll.  Many  instances  of  these  distinctions  are  to  be  found  upon  the  rolls  of 
parliament.  See  22  E.5.  n.  20.  30.  vol.  3.  p.  20.3.  Rot.  Pari.  —  23  E.3.  n.  16.  vol  2.  p.  25T. — 
37E.3.  n.  39.  vol.2,  p.  280. — and  1  R.  2.  n.  56.  vol.  3.  p.  17.  Hargr.  and  Butl.  Co.  Litt. 
«^i  itqjr.  and  3  Reeves's  Hist.  Engl.  Law,  146.  An  ordinance  on  the  parliament- roll,  with  the 
king's  assent  upon  it,  has,  nevertheless,  eoual  force  with  a  statute :  and  a  resjiectiiatur  entered 
upon  the  roll  in  no  degree  lessens  its  authority.  See  st.  1 1  H.  4.  n.  28.  cited  and  admitted  in 
evidence  on  Lord  Macclesfield's  trial,  St.  Tr.  vol.  6.  —  See  The  Report  from  the  committee 
upon  temporary  laws,  expired  or  expiring.]  HHallam's  Midd.  Ages,  vol.  iii.  p.  72.  RuflThead** 
Pref.  to  the  Statutes.|| 

Case  of  Pro-  II  The  king,  by  his  procIamalio?i,   cannot  create  any  offence 

clamations,  which  was  not  an  oflfence  before,  for  then  he  may  alter  the  law 

76    Fortescue  °^  '^^^  ^^"^^  ^^  ^^'^  proclamation  in  a  high  point;  for  if  he  may 

de  Laudilus,  create  an  offence  where  none  is,  upon  that  ensues  fine  and  im- 

&c.  cap.  9.  prisonmcnt.    Also  the  law  of  England  is  divided  into  three  parts 

Ames's  edit.  — common  law,  statute  law,  and  custom  ;  but  the  king's  procla- 

tor's'note  *"  "^^'^^'o"  i^  "0"e  of  them  :   and  all  indictments  conclude  co/itra 

pp.  59,  60'.  legc??i  ct  cojisiictudhiein  Adglue,  or  contra  leges  et  statiUa,  &c.    But 

where  see  the  never  was  seen  any  indictment  to  conclude  contra  regiam  pro- 

remarksand  clamatw7iemA\ 
references  as 

to  the  assumption  of  legislative  power  by  one  branch  of  the  legislature,  whether  the  Commons 
or  Lords. 

8  Rep.  118.  If  a  statute  be  against  common  right  or  reason,  or  repugnant, 

Bonham's  ^p  impossible  to  be  performed,  the  common  law  shall  control  it, 
2  Inst.  527.       ^"^^  adjudge  it  to  be  void. 

Finch,  74.  ["  Acts  of  parliament  that  are  impossible  to  be  performed,  are  of  no  validity:  and 
"  if  there  arise  out  of  them,  collaterally,  any  absurd  consequences,  manifestly  contradictory  to 
"  common  reason,  they  are,  with  regard  to  those  collateral  consequences,  void.  I  lay  down 
"  the  rule  with  these  restrictions;  though  I  know  it  is  generally  laid  down  more  largely,  that 
"  acts  of  parliament,  contrary  to  reason,  are  void.  But,  if  the  parliament  will  positively  enact 
•*  a  thing  to  be  done  which  is  unreasonable,  I  know  of  no  power  in  the  ordinary  forms  of  the 
"  constitution  that  is  vested  with  authority  to  control  it ;  and  the  examples  usually  alleged 
"  in  support  of  this  sense  of  the  rule,  do  none  of  them  prove,  that  where  the  main  object  of  a 
"  statute  is  unreasonable,  the  judges  are  at  liberty  to  reject  it ;  for  that  were  to  set  the  judicial 
*'  power  above  that  of  the  legislature,  which  would  be  subversive  of  all  government.  But, 
•*  where  some  collateral  matter  arises  out  of  the  general  words,  and  happens  to  be  uiireason- 
"  able,  there,  the  judges  are  in  decency  to  conclude,  that  this  consequence  was  not  foreseen 
"  by  the  parliament,  and  therefore  they  are  at  liberty  to  expound  the  statute  by  equity,  and 
"  only  quoad  hoc  disreg-ard  it.  Thus,  if  an  act  of  parliament  gi?es  a  man  [)owcr  to  try  all 
"  causes  that  arise  within  his  manor  of  Dale;  yet,  if  a  cause  should  arise  in  which  he  himself 
"  is  party,  the  act  is  construed  not  to  extend  to  that,  because  it  is  unreasonable  that  any  man 
"  should  determine  his  own  quarrel.  But,  if  we  could  conceive  it  possible  for  the  parliament 
"  to  enact,  that  he  should  try,  as  well  his  own  causes  as  those  of  other  persons,  there  is  no 
"  court  that  has  power  to  defeat  the  intent  of  the  legislature,  when  couched  in  such  evident 
"  and  express  words,  as  leave  no  doubt  whether  it  was  the  intent  of  the  legislature  or  no." 
1  Bl.  Comm.  91.] 

Hob.  87.  It  has  been  holden,  that  a  statute  contrary  to  natural  equity, 

8  Rep.  118.       as  to  make  a  man  judge  m  his  own  catise,  is  void;  for  that  jura 
naturae  sunt  immutabilia. 

But 


f 
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But  it  is  said  in  another  case  wherein  this  case  is  cited,  that  lo  Mod.  115. 
the  judges  will  not  hold  a  statute  to  be  void,  unless  it  be  clearly  n  Co.  ez, 
contrary  to  natural  equity ;  for  that  they  will  strain  hard  rather 
than  hold  a  statute  to  be  void. 

Before  the  art  of  printing  was  introduced  into  England,  all  2  Inst.  526. 
statutes  were  at  the  end  of  every  session  of  parliament  transcribed  644.  4  Inst.  26. 
on  parchment,  and  sent  to  the  sheriff  of  every  county,  and  with  t(^)  ^^^^  ^^^^ 
them  a  writ  from  the  king,  commanding  him  to  proclaim  them  ^at^n^'the" 
throughout  his  bailiwick,  (a)  After  he  had  proclaimed  them,  statutes  seems 
which  was  usually  done  in  the  county  court,  the  transcripts  were  to  have  fallen 
there  deposited,  that  any  person  might  read  or  take  copies  of  ^"*°  disuse 

^e°^-  Ifterthe" 

introduction  of  the  art  of  printing.  The  last  proclamation  writ  to  be  found  upon  the  statute 
rolls  in  the  Tower,  bears  date  8  Rich.  2.  viz.  in  the  year  1385.  —  See  Report  from  the  com- 
mittee for  promulgation  of  the  statutes,  p.  5,  6.] 

But  a  statute  was  even  at  the  time  when  this  laudable  prac-  4  inst.  26. 
tice  prevailed  equally  binding,  although  it  had  not  been  so  pro-  2  Inst.  526. 
claimed,  lb)  W  Ordi- 

nances were 
never  promulgated  in  this  manner ;  but  it  was  sometimes  recommended  by  the  king  to  the 
Commons  (probably  by  a  charter  or  patent)  to  publish  them  in  their  counties.    S  Reeves's  Hist. 
Eng.  Law,  p.  147.] 

It  has  been  holden,  that  the  title  of  a  statute  is  no  part  of  the  3  Rep.  35. 
statute ;  because  this  is  usually  framed  by  the  clerk  of  that  house  Poulter's  case, 
in  which  the  bill  first  passes ;  and  is  seldom  read  more  than  Hard.  524. 

,   X  r  '  LordRaym.77. 

<^"ce.  i^)  ^  [(c)  iJBut  the 

title  is  sometimes  material  in  the  construction  of  the  statute;  see  7  East,  152,  154. ||  And  as 
arguments  are  frequently  drawn  from  the  title  of  a  statute,  it  is  to  be  wished  that  there  was 
a  little  more  attention  to  the  settling  of  it.  For  example,  who  would  expect  to  find  a  most 
material  alteration  of  the  statute  of  D'utributions^  in  a  law,  the  title  of  which  is,  An  act  for  the 
renewal  and  continuance  of  several  acts  of  parliament  ?  1  Jac.  2.  c.  17.  §  8.  Or  in  an  act,  the  title 
of  which  is.  An  act  to  enforce  the  execution  of  an  act  of  this  session  of  parliament ^  for  granting 
lo  His  Majcsti/  several  rates  and  duties  upon  houses,  windows,  or  lights,  to  find  p.  provision,  that 
all  existing,  and  all  future  statutes  which  mention  England,  shall  also  extend  to  Wales  and 
Berwick  upon  Tweed,  though  not  particularly  named?  20G.  2.  c.  42.  §  3.  It  becomes  in- 
deed impossible,  when  statutes  relate  to  matter-;  of  a  very  miscellaneous  nature,  that  the  title 
can  be  co-cxtensivc  with  the  views  of  the  legislature;  it  is  therefore  to  be  wished  that  such 
acts  of  parliament  were  distinct  laws,  and  not  thrown  together  in  that  very  strange  confusion 
which  hath  now  obtained  the  name  of  a  hodge-podge  act.  Barrington's  Observations  on  the 
more  Ancient  Statutes,  p.  449.     Sne  an  instance  of  one  of  these  acts  in  17  G.  2.  c.  40.] 

The  custom  of  prefixing  titles  to  statutes  did  not  begin  till   Ld.  Raym.  77, 
about  the  eleventh  year  of  the  reign  of  Henrij  the  Seventh,  (d)  V']""*^°  Xv    a 

324.  [(rf)  Instances  have,  however,  occurred  before  this  time.  Barrington's  Observations  on 
the  more  Ancient  Statutes,  p.  449.  noti*^ 

The  preamble  of  a  statute  usually  contains  the  motives  and  6  Mod.  62. 
inducements  lo  the  making  of  it:  but  it  has  been  holden  that   Mills  v. 
it  is  no  part  of  the  statute.  Sd?! 44. 

IJAs  to  its  use  in  construing  statutes ;  sec  post<\ 
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(B)  Of  some  Things  incidental  to  a  Statute. 

1  Inst.  235.       \^HEREVER  the  provision  of  a  statute  is  general,  every 
s  Inst.  asa.  tiling  which  is  necessary  to  make  such  provision  effectual 

is  supplied  by  the  common  law. 
1  Hawk.  c.  41.       ^*  ^^  offence  be  made  felony  by  a  statute,  such  statute  does 
§  4.    3  Inst,      by  necessarj'  consequence  subject  the  offender  to  the  like  attain- 
47.  49,  50.        (Jer  and  forfeiture,  and  does  require  the  like  construction,  as  to 

those  who  shall  be  accounted  accessaries  before  or  after  the  fact, 

and  to  all  other  intents  and  purposes,  as  a  felony  at  the  conmion 

law  does. 

1  H.H.P.C.  Misprision  of  felony  is  as  well  incidental  to  a  felony  created 
€5ii.                 by  a  statute  as  to  one  at  the  common  law. 

12  Rep.  150,  Wherever  a  power  is  given  by  a  statute,  every  thing  necessary 

iJi.  to  the  making  of  it  effectual  is  given  by  implication:  for  the 

2  Inst.  306.       maxim  is,  Qiiando  lex  aliquid  concedit^  concedere  videtur  ct  id  per 

quod  devenituv  ad  illud. 
Bro.  Waste,  ^^  ^^  action  of  waste  should  now  be  given  by  a  statute  against 

pi.  68.  tenant  in  tail  after  possibility  of  issue  extinct,  treble  damages 

would,  although  not  mentioned,  be  recoverable :  for  such  damages 
are  recoverable  under  a  former  statute,  by  which  an  action  of 
waste  is  given ;  and  wherever  an  old  action  is  given  in  a  new 
case,  all  that  before  appertained  to  the  action  is  likewise  given. 

(C)  From  what  Time  a  Statute  begins  to  have  Effect. 

1  Roll.  Abr.  TJ^  VERY  statute  begins  to  have  effect,  unless  some  other  time 
465.  Hawej»*s  be  appointed,   from  the  first  day  of  that  session  of  parlia- 

ReUt    1  35     '"^"^  i"  which  it  is  made. 

Bro.  Pari.  pi.  86.  4  Inst.  25.  27.  Hob.  309.  Sid.  310.  [6  Bro.  P.  C.  553.  4  Term  R. 
660.  This  doctrine,  that  where  the  commencement  of  an  act  was  not  directed  to  be  from  any 
particular  time,  it  should  commence  from  the  first  day  of  the  session  of  parliament  in  which 
It  passed,  though  often  productive  of  the  most  provoking  injustice  was  sanctioned  by  so  many 
decisions  that  the  interference  of  the  legislature  was  necessary  to  control  it.  ||For  some  in- 
stances of  these  inconveniences  sec  4  Term  R.  463.  660.  6  I3ro.  P.  C.  553.  1  Lev.  9i.||  It 
is  therefore  enacted,  that  the  clerk  of  the  parliament  shall  endorse  (in  English)  on  every  act, 
the  time  it  receives  the  royal  assent ;  which  endorsement  shall  be  taken  to  be  a  part  of  the 
act,  and  to  be  the  date  of  its  commencement,  where  no  other  is  provided.    St.  35  G.  3.  c.  13. 

Ld.  Raym.  But,  where  a  particular  time  for  the  commencement  of  a  sta- 

Gal    pfow  79    ^"'*^  ^^  appointed,  it  only  begins  to  have  effect  from  that  time. 
Bro.  Pari.  pi.  86.     Hob.  222. 

II  And  if  the  main  and  principal  clause  of  an  act  is  to  come 
into  operation  from  a  day  named,  the  other  subsidiary  clauses 
may  be  held  to  commence  from  that  day,  though  it  be  not 
so  expressed,  if  it  would  be  inconvenient  that  they  should  com- 
mence from  the  passing  of  the  act.  Thus,  where  by  the  1st  sec. 
of  the  39  &  40  Geo.  3.  c.  104-.  the  jurisdiction  of  the  courts  of  re- 
Whitbor  9"ests  in  London  was  enlarged  from  4-05,  to  5l.  from  30th  of  Septem- 

Evans,  2  East    ^^''  ^^^^  >  ""^^  '^y  ^  ^^'  ^^  ^"y  action  shall  be  commenced  in  any 
135.  '  other  court  to  recover  any  debt  not  exceeding  51,  within  the  ju- 

risdiction. 
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risdiction,  the  plaintiff  shall  not  recover  any  costs,  it  was  held 
that  the  words  "  shall  be  commenced"  must,  by  necessary  con- 
struction, be  restrained  to  the  date  of  30th  of  September  1800,  and 
not  to  the  passing  of  the  act,  which  was  on  9th  of  Ji//j/ preceding.   Attorney-Gc- 

A  statute  passed  to  correct  an  error  in  a  former  statute  of  the  "^[,  Jp?°"" 
same  session  has  relation  back  to  the  time  of  the  passing  of  the  J^  -^^ 
1st  statute,  and  may  be  read  as  if  incorporated  with  it.|| 

If  two  statutes  relative  to  the  same  sul;)ject  are  made  in  the  standen  v. 
same  session  of  parliament,  and  no  time  is  fixed  for  the  com-  The  University 
mencement  of  either,  neither  shall  have  priority :   for  both  have  ^^  Oxford, 
relation  to  the  same  day  and   instant  of  time ;  and   they  shall,  above  statute 
although  contained  in  two  chapters,  be  construed  as  if  they  had  of  33  G.  3.] 
been  only  one  sUitute. 

It  is  in  the  general  true,  that  no  statute  is  to  have  a  retrospect  ||2  Inst.  292. 
beyond  the  time  of  its  commencement;  for  the  rule  and  law  of  1  Black.  Com. 
parliament  is,  that  iwva  comtitutio futurh  Jbrmam  debet  iviponere  Ip-'  ^""  ^^^ 
non  prceteritis.  v.Teffri28,  ' 

Burr.  R.  24G0,     Wilkinson  v.  Meyer,  Lord  Raym.  1350.|| 

A  treaty  of  marriage  being  on  foot  between  the  plaintiff  and  Gilmore  v. 
a  person  whom  he  afterwards  married,  and  had  2000/.  with,  as  '^f^shooter^^'^* 
a  portion,  Shooter,   who  was  of  kin  to  the  plaintiff,   promised  to  2  Mod.  310. 
give  him  as  much,  or  to  leave  him  as  much,   by  his  will.     This  ||2ShowR.  17. 
promise  was  made  before  the  24'th  day  of  June  1677.     Shooter  Jones  R.  108. 
died  in  the  September  following,  without  having  paid  the  money,   J  y  ^V^-tq 
or  made  provision  by  his  will  for  the  payment.     An  action  was  g^  q  11  * 
brought  against  his  executors,  and  the  question  made  upon  a 
special  verdict  was,  Whether  this  promise,  it  not  being  in  writ- 
ing, was  within  the  29  Car.  2.  c.  3.  whereby  it  is  enacted,  "  That 
"  from  and  after  the  twenty-fourth  day  of  June,  which  shall  be 
"  in  the  year  of  our  Lord  one  thousand  six  hundred  and  seventy- 
**  seven,  no  action  shall  be  brought  to  charge  any  person  upon 
"  any  agreement  made  upon  consideration  of  marriage,  unless 
**  the  agreement  upon  which  such  action  shall  be  brought,  or 
"  some  memorandum  or  note  thereof,   shall  be  in  writing  and 
"  signed."     Judgment  was  for  the  plaintiff:  and  by  the  court  — 
It  cannot  be  presumed  that  the  statute  was  to  have  a   restro- 
spect,  so  as  to  take  away  a  right  of  action  which  the  plaintiff 
was  entitled  to  before  the  time  of  its  commencement. 

II  By  the  9  Geo.  4.  c.  14.  (which  passed  May  9,  1828,  but  by  its  Fowler  v. 
10th  section  was  to  commence  and  take  effect  on  1st  oi  January  (-'hatterton, 
1829)  it  is  enacted  that  "  in  actions  of  debt,   or  upon  the  case  The' late  Baron 
**  grounded  on  any  simple  contract,  no  acJcnondcih^m^nt  or  pro-  Uxdlock  \\\ 
**  mise  by  xtxn-ds  only  shall  be  deemed  stifficient  evidence  of  a  new  Kirkhaugh  v. 
"  or  continuing  contract,  whereby   to  take  the  case  out  of  the  Herbert, ^cited 
«  operation  of  the  said  enactments  (the  Statute  of  Limitations,  ^^jj"^  have  ' 
**   2 1  Jac.  1 .  c.  1 6.),  or  to  deprive  any  party  of  the  benefit  thereof,  ruled  the  same 
"  unless  such  acknowledgment  or  promise  shall  be  made  or  con-  same  at  «m 
«  tained   by,  or  in  some   writing  to  be  signed  by   the  party  ^""^  though 
"  chargeable  thereby.'^     The  plaintiff,   in  Hilary  Term  1829,  coramercr** 

F  f  4  brought 
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be/ore  the  act  brought  an  action  for  a  debt  more  than  six  years'  old,  and  in 
came  into  order  to  take  the  case  out  of  the  statute  of  limitations  gave  in 
iMrd^T^^',  ^^'»^lc"ce  a  verbal  promise  by  the  defendant  to  pay,  made  in 
rfmissuted  Febmarj/  lf>2S,  It  was  held  by  the  Court  of  Common  Pleas 
(iMti.)  to  have  that  the  plaintiff  could  not  recover  on  this  verbal  promise  by 
i^lillll^-"?"^  reason  of  the  above  clause,  which  came  into  operation  before 
not  appear  to*  ^^^  ^'**^»  ^"^  before  the  commencement  of  the  action,  though 
matter  when  subsequently  to  tlie  promise  being  made.  || 
the  action  was 

commenced.  The  necessary  construction  of  the  statute,  cu  it  is  ivordcd,  appears  to  be  that 
after  the  1st  of  January  1889,  no  verbal  acknowledgment  shall  be  held  sufficient  evidence  of  a 
continuing  contract  to  take  the  case  out  of  the  Statute  of  Limitations,  whether  the  acknow- 
ledgment were  made  prior  or  subsequent  to  the  1st  January  1829.  But  it  surely  is  desirable 
that  statutes  should  be  so  framed  as  to  be  prospective  not  merely  with  reference  to  the  time  of 
an  action  being  brought,  or  of  evidence  being  offered,  but  with  reference  to  the  making  of  the 
contract,  or  occurring  of  the  matter  to  which  they  relate :  that  is,  with  reference  to  the  sub- 
ftantial  subject  matter  on  which  they  operate.  It  is  somewhat  hard  that  creditors  having,  pre- 
Tions  to  the  1st  January  1829,  or  to  the  9th  of  May  1828,  when  the  statute  passed,  sufficiently 
•ecared  themselves  by  taking  verbal  acknowledgments,  should  by  the  retrospective  effect  of 
the  ebon  be  deprived  of  the  remedy  for  their  debts. 

But  a  statute  may  have  a  retrospect  to  a  time  antecedent  to 
that  of  its  commencement. 

If  a  parson  hold  a  farm  upon  condition  not  to  alienate,  and 
afterwards  a  statute  be  made  which  inflicts  a  punishment  upon 
a  parson  who  alienates  a  farm  holden  by  him,  the  condition  re- 
mains good. 

It  is  said  that  if  A.  covenant  not  to  do  an  act  which  is  lawful, 
and  a  statute  be  made  afterwards  which  compels  him  to  do  the 
act,  the  statute  repeals  the  covenant :  or,  that  if  A.  covenant  to 
do  an  act  which  is  lawful,  and  by  a  statute  made  afterwards  he 
be  forbidden  to  do  tlie  act,  the  statute  repeals  the  covenant. 

But  it  has  in  a  later  case  been  holden,  that  in  construing  a 
statute  made  after  the  entering  into  a  contract,  the  sense  of  the 
words  ought  not  to  be  strained  so  as  to  avoid  the  contract,  to  the 
benefit  whereof  some  person  was  entitled  at  the  time  the  statute 
was  made. 


S  Brownl.143. 
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(D)  How  long  a  Statute  continues  in  Force. 

OOME  statutes  are  temporary,  others  are  perpetual. 

A  temporary  statute  continues  in  force,  unless  it  be  sooner 
repealed,  until  the  time  for  which  it  is  made  expires ;  a  perpetual 
one  until  it  is  repealed. 

[A  temporary  statute  is  sometimes  made  to  continue  in  force 
after  it  has  ceased  to  operate  substantially,  for  the  purpose  of 
supporting  prosecutions  against  those  who  have  violated  it  during 
the  term  assigned  for  its  continuance.] 

Every  statute  for  the  continuance  of  which  no  time  is  limited 

is  peqietual,  although  it  be  not  expressly  declared  so. 

Lit.  Rep.  213.         It  is  laid  down,  that  if  a  statute,  whicli  was  to  have  continu- 

The  case  of  the  ancc  only  for  seven  years,  have  been  after  the  expiration  of  that 

pkI'I^?  ^^        term  made  perpetual  by  another  statute,  only  the  latter  statute  is 

to  be  considered  as  in  force. 

This 


29  G.  3.  C.  64 

33  G.  3.  c.  66. 

34  G   3.C80. 
&C.&C. 


(D)  Hotv  long  a  Statute  cojitmues  in  Force.  4-41 

This  case  does  not  seem  to  be  law.     TTie  statute  against  per-  Owen,  135. 
jury,  made  in  the  fifth  year  of  the  reign  of  Queen  Elizabeth,  ^^*^^.^*s®-. 
was  only  to  have  continuance  till  the  end  of  the  next  parliament.  Lu?w  221  ^° 
Another  parliament  commenced  in  the  thirteenth  year  of  her 
reign,  another  in  the  twenty-seventh,  and  another  in  the  twenty- 
eighth  :  but  this  statute  was  not  made  perpetual  till  the  twenty- 
ninth  year  of  her  reign.  The  first  statute  has  however  been  always 
holden  to  be  in  force,  and  the  offence  of  perjury  is  constantly 
charged  in  an  indictment  to  have  been  committed  against  the 
form  of  that  statute. 

[In  a  late  case,  the  Court  of  King's   Bench  held  with  great  Shipman  v. 
clearness,  that  if  a  statute  expire,  and  afterwards  be  revived  by  Henbest, 
another  statute,  the  law  derives  its  force  from  the  first  statute ;  \Jg^^"^  ^* 
and  that  therefore  the  statute  of  21  Jac.  1.  c.  4.  extends  to  sta- 
tutes made  since,  which  revive  statutes  made  before  it.] 

In  an  indictment  for  perjury  in  an  affidavit  for  holding  to  bail,  gtra.  1066. 
the  affidavit  was  alleged  to  have  been  taken  by  virtue  of  the  Rexv.Morgan. 
12  Geo.  1.  c.  29.  a  statute  made  for  five  years,  but  which  was  after- 
wards continued  with  some  alterations  by  the  5  Geo.  2.  c.  27.  It 
was  objected  for  the  defendant,  that  it  ought  to  have  been  al- 
leged that  the  affidavit  was  taken  by  virtue  of  the  latter  act,  and 
especially  as  this  is  not  a  mere  continuing  statute,  the  former 
being  thereby  altered.  The  objection  was  over-ruled  ;  and  by 
Lord  Hardwicke  C.  J.  —  When  a  statute  is  continued  every 
person  is  estopped  to  say  that  it  is  not  in  force ;  and  as  there  is 
no  alteration  in  the  latter  statute  as  to  the  subject-matter  of  the 
present  indictment,  it  is  no  more  than  a  continuance  of  the 
former  quoad  hoc. 

It  is  moreover  in  divers  books  laid  down,  that  if,   before  the  Lutw.  221. 
expiration  of  a  temporary  statute,  it  be  made  perpetual  by  another  Anon.  Owen, 
statute,  the  former  stiitute  is  as  much  in  force  as  if  it  had  been  ]^^'  ^'"°'  ^^^^* 
at  first  made  perpetual. 

Divers  parliaments  have  attempted  to  prevent  the  repeal  of  4  Inst.  43. 
their  statutes  by  subsequent  parliaments ;  but  this  never  could 
be  effected ;  for  a  subsequent  parliament  has  always  power  to 
abrogate,  suspend,  qualify,  or  make  void,  in  the  whole  or  in  part, 
any  statute  made  by  a  former  parliament,  notwithstanding  any 
words  of  restraint  or  prohibition  contained  in  such  statute. 

Some  parts   of  magna  charta,  although   it  be  expressly  de-  Jenk.  Cent.  2. 
clared  by  the  42  E.  3.  c.  3.  that  all  statutes  contrary  thereto  shall 
be  void,  have  been  repealed,  and  other  parts  have  been  altered 
by  subsequent  statutes ;  yet  such  statutes  have  been  constantly 
holden  to  be  in  force. 

[But  an  act  cannot  be  altered  or  repealed  in  the  same  session  36G.3.e.  20, 
in  which  it  is  passed,  unless  there  be  a  clause  inserted  expressly  »i,22. 
reserving  a  power  to  do  so.] 

If  a  statute,  which  has  been  repealed,  be  afterwards  revived,  2  Inst.  686. 
the  repealing  statute  becomes  of  no  force. 

By  the  repeal  of  a  repealing  statute  the  original  statute  is  12  Ren.  7. 

revived.  '^1^*^  Bishops* 

II  n   *   *^*^'  2  Inst. 
II  But   686. 


m 


STATUTE. 


Warren  v. 
Windlc, 
5  East,  'J  12. 

The  King  v. 

Ilofrers, 

10  East,  569. 

Tattle  V. 
Grim  wood, 
3  Bing.  493. 


But  the  expiration  of  a  repealing  statute  does  not  necessarily 
revive  the  original  statute,  unless  it  appear  clearly  that  such  was 
the  intention  of  the  legislature. 

The  repeal  may  be  absolute  though  the  repealing  statute  be 
only  temporary  in  its  substituted  provisions. 

The  5  Geo.  4.  c.  98.  which  repealed  the  former  bankrupt 
acts  enacted  thatafler  June  1824,  a  bankrupt's  certificate  should 
not  be  received  in  evidence,  unless  entered  of  record.  The 
6  Geo.  4.  c.  16.  repealed  the  5  Geo. 4.  c.  98.  from  Maj/  2. 1 825  ;  and 
the  old  statutes  from  the  1st  of  Sepiembn^  1625  (the  day  when  the 
6  Geo.  4.  c.  16.  was  generally  to  take  effect).  The  6  Geo.  4.  provided 
also  that  its  enactments  respecting  certificates  should  take  effect 
from  the  passing  of  the  act  (2d  of  May  1825),  and  that  certificates 
on  commissions  issued  after  the  act  took  effect  should  be  en- 
teretl  of  record.  Where  a  commission  was  issued  in  January 
1825,  and  the  certificate  obtained  in  November  1825,  it  was  held 
that  it  did  not  require  to  be  entered  of  record :  not  under  the 
5  Geo.  4.  c.  98.,  since  that  was  repealed  from  2{\of  May  1825,  and 
not  under  the  6  Geo.  4.  c.  16.  since  that  only  applied,  according  to 
a  reasonable  construction,  to  certificates  on  commissions  dated 
after  the  act  took  effect.  || 

If  a  statute  have  been  repealed  by  three  different  statutes,  and 
only  two  of  the  repealing  statutes  are  repealed,  the  third  con- 
tinues in  force,  and  repeals  the  original  statute. 

If  a  statute  be  repealed,  all  acts  done  under  it  whilst  it  was 
in  force  are  good :  but,  if  a  statute  be  declared  to  be  null,  all  acts 
done  under  it  whilst  it  was  in  force  are  void. 

Every  affirmative  statute  is  a  repeal,  by  implication,  of  a  pre- 
cedent affirmative  statute,  so  far  as  it  is  contrary  thereto :  for 
leges  posteriores  priores  ^^contrarias^  abrogant, 

[The  statute  of  5  G.  1.  c.  27.  inflicts  a  fine,  nor  exceeding  100/.  and  three 
months*  imprisonment,  on  such  persons  as  shall  be  convicted  of  seducing  artificers.  —  The 
23  G.  2.  c.  13.  inflicts  a  penalty  of  500/.  and  twelve  months'  imprisonment  Ibr  the  same  of- 
fence- Lord  Mansfield  held,  that  the  statute  was  in  this  respect  a  virtual  repeal  of  the 
former.  Rex  v.  Cator,  4  Burr.  2026.  So,  e  convertn^  where  a  later  statute  inflicts  a  milder 
punishment  than  a  preceding  statute  for  the  same  oflence.  Rex  v.  Davis,  Leach's  Cases, 
228.] 


IS  Rep.  7. 
The  Bishops* 


Jenk.  233. 
pi.  6. 

11  Rep.  61. 
Foster's  case. 
Show.  580. 
Ld.  Rayro. 
160.     4  Inst  43. 


Ex  parte  Car- 

ruthers, 

9  East's  R.  4. 


Jenk.  Cent. 
2.  73. 


[Thus  the  stat  13  Geo.  2.  c.  28.  J  5.,  exempting  generally  from 
the  impress  service  any  harpooner,  ^-c,  or  seaman  in  the  Greenland 
fishery  trade,  is  impliedly  repealed  by  the  26  Geo.  3.  c.  41.  §  17. 
which  exempts  any  harpooner,  Sfc,  whose  name  shall  be  inserted 
in  a  list  required  to  be  delivered  on  oath,  <5c ;  and  which  also 
exempts  any  seaman  entered  on  board  any  ship  intended  to  pro- 
ceed on  the  said  fishery  in  the  following  season,  whose  7iamc  shall 
be  inserted  in  a  list,  &c.,  and  who  shall  give  security,  &c. ;  for  the 
latter  statute  superadds  the  insertion  of  the  seaman's  name  in 
such  list  as  a  condition  precedent  to  the  exemption. 

So,  if  a  former  act  says  that  a  juror  shall  have  20/.  per 
annum,  and  a  new  statute  enacts  that  he  shall  have  twenty  marks, 
here  the  latter  statute,  though  it  does  not  express  necessarily 
implies  a  negative,  and  virtually  repeals  the  former. 

So, 


t 


(E)  Oft/ie  vast  Power  of  a  Statute.  443 

So,  the  43  Eliz.  c.  2.  J  6-,  which  gives  an  appeal  witliout  limit-  Rex  v.  Justices 
ation  as  to  time  against  overseers'  accounts,  is  virtually  repealed  of  Worcester- 
by  the  17  G.  2.  c.  38.  §  4.,  which  requires  that  the  appeal  shall  shire,  5  Maul. 
be  to  the  next  general  quarter-sessions   after  allowance  of  the  ^p^j'^g^'* 
accounts.  l  Price,  438.; 

and  seepo*^  (G)  as  to  affirmation  and  negative  statutes. 

The  Metropolis  Paving  Act,  57  Geo.  3.  c.  29.  §  136.  has  repeal-  Burns  v.  Car- 
ed the  Clink  Liberty  Pavin«T  Act,  52  Geo.  3.  c.  14.  as  to  the  time  ter,5  Bing.R. 

r  •  ^  II  429 

tor  commencmg  actions.  || 

If  a  statute,  before  perpetual,   be  continued  by  an  affirmative  Raym.  397. 
statute,  for  a  limited  time,   this  does  not  amount  to  a  repeal  Anon.  l|Hob. 
thereof  at  the  end  of  that  time.  2i5.|| 

[But  subsequent  statutes,   which  add  accumulative  penalties,  Cowp.  297. 
and  institute  new  methods  of  proceeding,  do  not  repeal  former  2  Atk.  675. 
penalties  and  methods  of  proceeding  {a)  ordained  by  preceding  jjw  ^^^''P  ^* 
statutes,  without   negative   words.     Nor  hath  a   latter  act   of  q  Price/  131. 
parliament  ever  been  construed  to  repeal  a  prior  act,  unless  Dore  y.  Gray, 
there  be  a  contrariety  or  repugnancy  in  them,  or  at  least  some  2  Term  R. 
notice  taken  in  the  former  law  of  the  preceding  one,  so  as  to  in-  ^^^' 
dicate  an  intention  in  the  law-makers  to  repeal  it.     Neither  is  a 
bare  recital  in  a  statute,  without  a  clause  of  repeal,  sufficient  to 
repeal  the  positive  provisions  of  a  former  statute.] 

Jf  two  statutes,  repugnant  to  each  other,  be  made  in  the  same  6  Mod.  287. 

session  of  parliament!  the  latter  only  shall  have  effect.  ^^^  ^!?t^^J5." 

^  ^  J  ants  of  St.  Cle- 

ment's V.  The  Inhabitants  of  St.  Andrew's. 

If  the  latter  part  of  a  statute  be  repugnant  to  the  former  part  Fitzgib.  195. 
thereof,  it  shall  stand,  and,  so  far  as  it  is  repugnant,  be  a  repeal  TheAttomey- 
of  the  former  part ;  because  it  was  last  agreed  to  by  the  makers  ^^q    ^\noT 
of  the  statute.  of  Chek7a 

Water  Works, 

But  the  la^r  does  not  favour  a  repeal  by  implication,  nor  is  it  j  j  j^^p  gj 
to  be  allowed  unless  the  repugnancy  be  quite  plain :  for  as  such  Foster's  case. 
repeal  carries  with  it  a  reflection  upon  the  wisdom  of  the  former   1  Holi.  R.  88. 
parliament,  it  has  ever  been  confined  to  the  repealing  as  little  as  no'^»^'  ^^^' 
possible  of  the  preceding  statute.  fnhabitantr  of 

Idle,  2  Barn.  &  A.  149.     Rex  v.  Drake,  6  Maul.  &S.  116.    Goldson  v.  Buck,  l5  East,  372.|| 

Athough  two  acts  of  parliament  are  scanitigh/  repugnant,  yet  Dyer,  547. 

if  there  be  no  clause  of  non  obstante  in  the  latter,  they  shall,  if  JJl^o^pjlrf^jf  9* 

possible,  have  such  construction  that  tlie  latter  may  not  be  a  1 ,  jigp.  ei.* 

repeal  of  tlie  former  by  implication.  Hard.  344. 

(E)  Of  the  vast  Power  of  a  Statute. 

/i  STATUTE  can  do  no  wrong;  butitmaydo  some  things  which   12  Mod.  688. 
seem  very  strange  :  for  it  may  discharge  a  person  from  the  '^^^  ^'y  of 
allegiance  he  lives  under,  and  restore  him  to  a  state  of  nature.       v?ood"  ^ 
An  estate  may  be  made  to  cease  by  a  statute  in  the  same 

uiauner 


444  STATUTE. 

6  Rep.  40.  manner  as  if  the  party  possessing  had  been  dead ;  as  is  done  by 

Mildma/g  the  21  H.  8.  c.  13.,  which  declares,  that  if  a  person  accept  a  se- 

case.  cond  benefice  the  first  shall  be  void,  in  the  same  manner  as  if 

the  incumbent  had  died. 

1  Lev.  75.  A  man  may  be  enabled  by  a  statute  to  have  or  be  an  heir, 

Wheatley  v.  ^Jjq  otherwise  could  not  have  or  be  an  heir. 

Raym.  555  ^^  estate-tail  may  be  limited  by  a  statute  without  a  donor ; 

Murrey  v.  ^"^  ^^^  validity  of  such  a  limitation  is  not  to  be  measured  by  the 

Eyton.  rules  of  the  common  law :  for  a  statute  can  control  the  rules  of 

1  Jon.  105.  the  common  law. 

Godb.  315.  A  man  can  only  forfeit  such  estate  as  he  has,  as  if  tenant  in 

Sheffield  v.  tail,  with  remainder  over,  forfeit,  the  remainder  is  saved.    But,  if 

^    ^'  the  land  of  tenant  in  tail  be  given  to  the  king  by  a  statute,  the 
remainder  is  not  saved. 

Bro.  Pari.  If  the  king  become  entitled  by  a  statute  to  the  land  of  J.  S,  he 

pi.  77.  takes  it  discharged  of  all  tenure. 

Bro.  Pari.  If  land,  subject  to  a  rent-charge,  be  given  to  a  person  by  a  sta- 

pl.  28.  tute,  the  rent-charge  is  thereby  discharged. 

tL^*^'  ^^f'  ^  statute  cannot  make  it  lawful  for  A.  to  commit  adultery  with 

London^.  *^^  "^'^^^  °^^"  ^^^  ^^'^  ^^'^^  ^^  ^^^  ^^^^^^^^  this :  but  it  may  dis- 

Wood.     '  solve  her  marriage  with  B.,  and  so  enable  her  to  marry  A. 

2  Jon.  12.  A  statute  may  make  a  woman  a  mayor  or  a  justice  of  the 
Crow  V.  Ram-  peace. 


say  t  per  IVild  J, 


(F)  Of  a  public  or  private  Statute. 


8  Rep.  138.        A    STATUTE  which  relates  to  all  the  subjects  of  the  realm  is 
Bamngton*8      -tX       n„ui:„  st.qtiitP. 


case. 


a  public  statute. 


The  distinction  between  public  and  private  acts  is  marked  with  admirable  precision  in  the  fol- 
owing  note  in  the  printed  report  from  the  committee  for  the  promulgation  of  the  statutes:  — 
Public  and  private  Acts  —  in  Legal  Language. —  1.  Acts  are  deemed  to  be  public  and 

feneral  acts^  which  the  judges  will  take  notice  of  without  pleading,  viz.  acts  concerning  the 
ing,  the  queen,  and  the  prince;  those  concerning  all  prelates,  nobles,  and  great  officers ;  those 
concerning  the  whole  spirituality ;  and  those  which  concern  all  officers  in  general,  such  as  all 
sherifTs,  &c.  -—  Acts  concerning  trade  in  general,  or  any  specific  trade ;  \^sed  vide  1  Term  R.  1 25.|| 
acts  concerning  all  persons  generally,  though  it  be  a  special  or  particular  thing,  such  as  a 
statute  concerning  assizes,  or  woods  in  forests,  chases,  &c.  &c.  Com. Dig.  tit.  Parliament  (R) 
2.  Privaie  acts  arc  those  which  concern  only  a  particular  species,  thing,  or  person,  of  which  the 
judges  will  not  take  notice  without  pleading  them,  viz.  acts  relating  to  the  bishops  only ;  acts 
for  toleration  of  dissenters;  acts  relating  to  any  particular  place,  or  to  divers  particular  towns, 
or  to  one  or  divers  particular  counties,  or  to  the  colleges  only  in  the  universities.  Com.  Dig. 
tit.  Parliament  (R.  7).  3.  In  a  general  act  there  may  be  a  private  clause, Ibid  ;  and  a  private 
actf  if  recocnizcd  by  a  public  act,  must  afterwards  be  noticed  by  the  courts  as  such.  2 1  erm  R. 
569.  —  2.  In  Pari.ia.mbntaby  Langdage. —  1.  The  distinction  between  public  and  jmvate 
bills  stands  upon  different  grounds  as  to  fees.  —  All  bills  whatever,  from  which  private  persons, 
corporations,  &c.  derive  benefit,  are  subject  to  the  payment  of  fees,  and  such  bills  are  in  this 
respect  denominated  private  bills.  —  Instances  of  bills  within  this  description  arc  enumerated 
in  the  second  volume  of  Mr.  Hatsel's  Precedents  of  Proceedings  in  the  House  of  Commons, 
edit.  1 796,  p.  267.  &c.  —  2.  In  parliamentary  language,  another  sort  of  distinction  is  also  used; 
and  some  acts  are  called  public  general  acts;  others,  public  local  acts^  viz.  church  acts,  canal 
acts,  &c.  To  this  class  may  also  be  added  some  acts  which,  though  public,  are  merely  personal, 
viz.  acts  of  attainder,  and  patent  acts,  &c.  Others  are  called  private  acts;  of  which  latter  class 
some  are  local,  viz.  inclosure  acts,  &c.,  and  some  personal,  viz.  such  as  relate  to  names,  estates, 
divorces,  &c.* 

•  It  must  give  additional  anthority  to  the  extracts  which  have  been  made  from  the  Reports 

of 


\ 


(F)  0/  a  public  or  private  Statute.  445 

Althoutrh  the  words  of  a  statute  are  particular :  yet  if  the  in- 
tent be  general,  it  is  a  public  statute. 

If  the  intent  of  a  statute  be  particular,  it  shall,  notwithstanding 
the  words  are  general,  be  deemed  a  private  statute. 

A  statute  which  concerns  the  king  is  a  public  statute :  for 
every  subject  has  an  interest  in  the  king,  who  is  the  head  of  the 
body  politic ;  and  consequently  ought  to  be  as  sensible  of  that 
which  affects  him,  as  a  member  of  the  natural  body  is  of  what  the 
head  at  any  time  feels. 

The  preamble  (fl)  of  the  1 3  &  14- Car.  2.  c.  12,  recites  divers  mis- 
chiefs to  the  public  which  arise  from  want  of  proper  regulations 
concerning  the  poor ;  and  by  §  4?.  it  is  enacted,  "  That,  for  the 
"  redress  of  the  mischiefs  intended  to  be  remedied,  a  workhouse 
"  shall  be  erected  in  the  county  of  Middiesea:"  This  statute  has 
been  holden  to  be  a  public  statute;  because  it  concerns  the  safety 
of  the  king's  person,  and  the  public  peace,  that  a  stop  should  be 
put  to  such  mischiefs.  And  the  clause  for  erecting  a  workhouse 
has  been  holden  to  be  public ;  because  as  it  refers  to  the  mis- 
chiefs mentioned  in  the  preamble,  a  remedy  is  thereby  provided 
for  such  mischiefs  in  the  county  of  Middlesex, 

A  statute  which  concerns  the  public  revenue  is  a  public  statute: 
but  some  clauses  therein  may,  if  they  relate  to  private  persons 
only,  be  private ;  fen-  a  statute  may  be  public  in  one  part  and  pri^ 
vote  in  another. 

Hob. 

Although  a  statute  be  of  a  private  nature,  as  if  it  concern  a 
particular  trade,  yet  if  a  forfeiture  be  thereby  given  to  the  king, 
it  is  a  public  statute* 

In  an  action  of  debt  upon  a  bond  the  defendant  pleaded  a  cer- 
tain statute  for  the  discharge  of  poor  prisoners,  but  did  not  set  it 
out  Exception  was  taken,  that  the  statute  should  have  been 
pleaded  at  large,  because  it  is  a  private  statute,  inasmuch  as  it 
does  not  extenci  to  all  poor  prisoners,  but  to  such  only  as  were  in 
prison  at  a  time  therein  mentioned:  but  by  the  court  —  This 
shall  be  construed  to  be  a  public  statute.  1.  Because  all  the 
people  of  England  may  be  interested  as  creditors  of  the  prisoners. 
2.  It  is  a  charitiible  act  and  therefore  ought  to  have  a  more  favour- 
able construction.  3.  As  it  is  a  long  act  and  difficult  to  be 
pleaded,  poor  prisoners  could  never  bear  the  expense  of  pleading 
it  specially. 

But  by  the  8&9  W.  3.  c.  18.  for  the  relief  of  creditors  by  Ld.Raym.39ot 
making  composition  with  their  debtors,  in  case  two  thirds  in  Pitis  v.  Pole- 


of  the  COBWiitlMi  fur  Wgoiring  into  the  state  of  the  tempornry  statutes,  ami  the  means  of  better 
promnlpliBg  the  bwi^  to  mention,  thaL  tlu  v  come  from  the  pen  of  a  gentleman  universally 
allo#ed  to  hafc  a  very  exact  know  I  <  i  laws  and  constitution,  I  mean  Mr.  Abbot,  one 

of  the  reprcfcnlativcs  for  the  boron  •  m  tone  in  the  last  and  present  parliament,  and  the 
merer  of  the  retolutions  which  formed  and  gave  activity  to  tho»o  most  useful  committees. 

number 


10  Rep.  101. 

Beaufage*s 

case. 

Plow.  204. 
Stradling  v . 
Morgan. 

4 Rep.  77. 
Holland's 
case. 

sRep.SS.  138. 
Hob.  227. 

Sid.  209. 
Rex  V.  Pawlin. 
Il(rt)  The  re- 
cital  in  the 
preamble  of  a 
public  act  of  a 
public  fact  is 
evidence  to 
prove  the  ex- 
istence of  that 
fact.     Rex  v. 
Sutton, 
2  Maul.  &  S. 
235.11 

12  Mod.  249. 
Anon.  12. 
12  Mod.  615. 
1 0  Rep.  57. 
Plow.  65. 
227.     Sid.  24. 

Skin.  429. 
Rex  v.  Baggs. 

Ld.Raym.l20. 
Jones  V.  AxcQ. 
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Hampton.  number  and  value  agree  thereto,  was  liolden  to  be  a  private 

12  Mod.  249.      sj^^^^e^ 
This  act  was 
repealed  by  9  &  10  W.  3.  c.  29.|| 

LdJlaym.  709.  ^^^^  j"tlges  are  not  obliged  to  take  notice  of  a  statute  of  general 
Ingram  v.  pardotiy  utiiess  they  are  by  such  statute  directed  so  to  do :  for  as 
Foot.  a  statute  of  general  pardon  only  relates  to  offenders,  it  is  not  a 

12  Mod.  613.    puijiic  statute ;  and  it  is  by  no  means  a  consequence  that  because 
iaman  is  enabled  to  give  such  statute  in  evidence  upon  the  general 
ssue,  the  judges  must  take  notice  of  it  as  to  any  other  purpose. 
4 Rep.  76.  A  statute  which  concerns  trade  in  general  is  a  public  statute; 

Holland's         jjjg  genus  trade  being  composed  of  all  kinds  of  trade. 

4  Ren  76  ^"'  ^  statute,  which  relates  only  to  a  particular  trade,  or  to  a 

Holland*/         particular  |)erson  of  that  trade,  is  a  private  statute ;  because  the 

caic.  II 1  Term  particular  trade  is  a  species  of  tiie  genus  trade,  and  the  particular 

R.  125.|1  person  is  an  individual  of  that  species. 

4  Rep.  120.  T\\Q  statute  against  non-residence  and  that  against  pluralities 

Dumpor*s         are  public  statutes ;  because  they  extend  to  every  species  of  the 

case,    2  Roll,     spirituality^ 

Abr.  465. 

4  Rep.  76.  gyj.  ^  statute  which  concerns  only  a  certain  species  of  the  spi- 

u^^*  Iv  rituality,  as  the  bishops  ;  or  an  individual  of  a  certain  species,  as 

case  "roH.      ^  particular  bishop ;  is  a  private  statute. 

Abr.  466.  Cro.  Jac.  112.    2  Mod.  57. 

4  Rep.  76.  T'he  statute  of  first  JVestmitister,  which  says,  that  no  sheriff  or 

Holland's  other  minister  of  the  king  shall  take  any  reward  to  do  his  office^  hut 

case.  he  satisfied  with  what  he  receives  from  the  king,  is  a  public  statute; 

because  it  extends  to  all  officers. 
Coll.  ofPhy-         IjThe   14  &  15  Hen.  8.    c.  5.    appointing   and    regulating    the 
sicians  V.  Ila^  College  of  Physicians  is  a  public  act;  the  last  section  extending 
S.Ca!ii9i.;  ^o  a^l  persons  in  England. 
and  see  Gilb.  Evid.  10.  13. 

B.  N.  P.  225.  So  it  is  said  that  the  act  of  Bedford  Levels,  and  that  for  rebuild- 
12  Mod.  816.    jng  Tiverton  are,  from  the  publicity  of  the  subject-matter,  public 

acts,  and  that  a  printed  copy  may  be  given  in  evidence.  || 
2  Saund.  154.        The  23  H.  6.  c.  10.,  which  is  confined  to  sheriffs,  has  in  divers 
w"lb*"  Trin     ^^^^  ^^"  holden  to  be  a  private  statute, 

22  Car!  2.     Plow.  65.     Sid.  24.  439. 

2 Lev.  103.  ^"^  ^^^  contrary  has  been  laid  down  in  other  cases;  and  in 

Okey  V.  Sell,  one  subsequent  to  the  case  in  Saunders,  Holt  C.  J.  was  of  opi- 
Pasch.  nion,  that  this  is  a  public  statute ;  [and  that  opinion  has  been 

1  Ler*83'         '^"^^  confirmed  by  the  Court  of  King's  Bench.] 
Sid.  23.    [Samuel  v.  Evans,  2  Term   R.  569.]     ||Lovell  v.  Sheriffs  of  London,  15  East,  320. 
2Saund.  155.  DOte.n 

Plow.  65.  '^^  Statute  made  in  the  time  of  Henry  the  Sixth,  by  which  all 

Dyer  v.  Man-  corporations  and  licences  granted  hy  that  prince  are  declared  to  he 
ningham.  Bro.  >Doi(l^  was  holden  to  be  a  private  statute ;  because,  as  it  does  not 
4  R  ^76  extend  to  all  corporations,  it  is  not  general,  but  particular  in  a 
Dyer,  119*.  generality,  or  to  speak  with  more  propriety,  general  in  a  parti- 
cularity. 
Morris  v.  II The  statute  53  Geo.  3.  c.  152.  intituled    An  act  to  continue 

until 
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until  the  Jirst  day  i^/* 'January  1819,  an  act   made  in  the  Jifty^  Hunt, 
Jirst  year  of  his  present  majesty,  to  explain  and  amend  the  laws   1  Chit.  R.  453. 
touchi?ig  the  election  of  knights  of  the  shire  to  serve  iii  parlia- 
ment for    England,    respecting   the    expenses    of  hustings    and 
poll'clerks,  so  far  as  regards  the  city  of  Westminster,  is  a  public 
act,  since  it  relates  to  one  branch  of  the  legislature.  || 

In  many  statutes  which  would  otherwise  have  been  private,   .^        ,     „ 
there  are  clauses  by  which  they  are  declared  to  be  public  sta-  tinction  be-  ^^' 
tutes.  tween  pHvate 

acts,  and  ;j?f^/ic,  was  first  made  in  the  reign  o^  Richard  III.,  who  applied  this  new  invention  to 
the  purpose  of  destroying  his  enemies  by  parliamentary  attainders.  Reeves's  Hist.  Engl.  Law, 
vol.iii.  379.  vol.iv.  129,  130.] 

II  But  if  an  act  of  parliament  be  of  a  private  nature,  it  does  not  3  Bos.  &  Pull, 
derive  any  additional  weight  or  authority  from  having  a  clause  de-   565. 
daring  it  to  be  a  pubHc  act.   It  must  still  be  construed  as  a  private  s]  f  "^  ^-  ^68. 
act.  The  only  object  of  the  proviso  making  it  a  public  act  is,  that  it  2  Black  Com* 
may  be  judicially  taken  notice  of,  and  to  save  the  expense  of  prov-  546. 
ing  an  attested  copy.     Such  acts,  passed  on  the  petition  of  indi- 
viduals,  are  to   be   construed   as  private   agreements   between 
parties. 

Private  acts  for  settling  estates  are  construed  Hke  common  1  Term  R.  95. 
conveyances. 

It  has  always  been  held  that  a  private  act  does  not  bind  stran-  Lucy  v. 
gers :   and  this  before  the  general  practice  prevailed  of  inserting  Livingstone, 
a  saving  clause  in  every  private  act.     Lord  Hale  says,  "  Every   ^  Vent.  1 76. 
"  man  is  so  far  party  to  a  private  act  as  not  to  gainsay  it,  but 
"  not  so  as  to  give  up  his  interest.     It  is  the  great  question  in 
"  Barrington's  case,  8  Co.     The  matter  of  the  act  there  directs  it 
"  to  be  between  the  foresters  and  the  proprietors  of  the  soil ;  and 
"  tlierefore  it  shall  not  extend  to  the  commoners,  to  take  away 
**  the  common.     Suppose  an  act  says,  whereas  there  is  a  con- 
"  troversy  concerning  land  between  A.  and  7?.,  it  is  enacted  that 
"  A.  shall  enjoy  it ;  this  does  not  bind  others,  though  there  be  no 
"  saving,  because  it  was  only  intended  to  end  the  difference  be- 
**  tween  two." 

It  has  been  held  that  a  private  act  will  bar  an  estate-tail,  and  Westby  v. 
all  remainders  expectant  thereon,  and  also  the  reversion,  although  ;^nT"g"j- 
the  rights  of  the  remaindermen  were  not  excepted  out  of  the  sav-  Provost  of 
ing  clause.  But,  where  a  tenant  for  life  enters  into  an  agreement  to  Eton  v.  Bishop 
convey  the  fee-simple,  and  a  private  act  is  passed  for  establishing  of  Winches- 
such  agreement,  in  which  is  a  saving  of  the  rights  of  all  persons   ^^II^   a 
not  parties  to  the  act,  it  will  not  affect  the  persons  entitled  to  the  Cru.Dig.vol.v. 
remainder  expectant  on  the  life-estate.  p.  9.  (sd.  edit.) 

A  private  act  is  not  printed  or  published  among  the  other  laws   2  Black.  Com. 
of  the  session:  it  hath  been  relieved  against  when  obtained  upon   ^^^'  4Co.  R. 
fraudulent  suggestions,  and  hath  been  holden  void  if  contrary  to   ^^* 
law  and  reason;  and  no  judge  or  jury  is  bound  to  take  notice  of 
it  unless  the  same  be  specially  set  forth  and  pleaded  to  them. 

Ambiguous  words  in  a  jirivate  act  incorporating  a  company  Scales  v. 
are  to  be  construed  against  the  company,  and  in  favour  of  private  I'«t')icnng, 
rightsofpropcrty.il  4B.ng.R.448. 
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2  Inst.  200. 
llnst.  111. 
115.  Show. 
Pari.  Ca.  64. 

Bro.  Pari, 
pi.  70. 


Bro.  Pari, 
pi.  180. 


2  Inst.  200. 
Bro.  Pari.  pi. 
70.  1  Rep.  64. 
Cro.  Eliz.  104. 

Plow.  206. 
Stradling  v. 
Morgan.  Hob. 
298.    Sid.  56. 

Stra.  1123. 
Rex  V.  Spar- 
row.   [Rex  V. 
Stubbs,2Term 
R.395.S.P.] 


Rex  V.  Justices 
of  Leicester, 
7Bam.&C.6. 


1 1  Rep.  64. 
Foster's  case. 
llWarden  of 
St.  Paul's  V. 
the  Dean,&c. 
4  Price, R.  65.11 

Plow.  206. 
Stradling  v. 
Morgan. 


(G)  Of  an  affirmative  or  negative  Statute. 

QOME  statutes  are  from  their  being  in  affirmative  terms  called 
affirmative  statutes ;  others  obtain  the  name  of  negative  sta- 
tutes, because  they  are  penned  in  negative  terms. 

It  is  a  maxim  of  law,  t/ial  a?i  qffinnative  statute  does  not  take 
a9at/  the  common  law, 
llSee  7  Terra  R.  628.11 

By  the  43  E.  3.  c.  11.  it  is  enacted,  «  That  the  pannel  of  assize 
«  shall  be  arrayed  four  days  before  the  day  of  assize ;"  yet,  if  this 
be  done  two  days  before  the  day  of  assize,  it  is  good ;  for  two 
days  were  sufficient  at  the  common  law,  and  where  a  statute  is 
affirmative  it  does  not  take  away  the  common  law. 

The  statute  o(  Marlbridge,  c.  21.  and  the  statute  of  2  Westm. 
c  39.  are,  "  That  after  complaint  made  to  the  sheriff  he  may 
"  take  the  posse  comitatus,  and  make  replevin."  Notwithstanding 
this  statute  the  sheriff  may  take  the  posse  comitatus  to  serve  any 
process  with,  as  he  could  before  at  the  common  law;  for  an 
affirmative  statute  does  not  take  away  the  common  law. 

Although  an  affirmative  statute  do  not  take  away  the  common 
law,  it  is  nevertheless  binding ;  and  a  party  may  take  his  election 
to  proceed  upon  the  statute,  or  at  the  common  law. 

It  is  in  the  general  true,  that  if  an  affirmative  statute,  which 
is  introductive  of  a  7ie7vlaw,  direct  a  thing  to  be  done  in  a  certain 
manner,  that  a  thing  shall  not,  even  although  if  there  are  no 
negative  words,  be  done  in  any  other  manner. 

But,  where  the  question  was,  whether  an  appointment  of  over- 
seers, made  after  the  expiration  of  the  time  limited  by  a  statute 
for  such  appointment,  was  valid?  It  was  holden  to  be  so; 
and  by  the  court — The  43  Eliz.  c.  2.  ought  to  have  a  liberal 
construction ;  because  it  is  a  statute  under  which  provision  is  to 
be  made  for  the  poor.  As  it  was  not  in  the  power  of  the  parish 
to  compel  the  justices  to  make  an  appointment  within  the  time, 
the  appointment  ought  ea:  necessitate  to  be  holden  good.  Although 
that  statute  be  introductive  of  a  new  law,  no  negative  ought  to 
be  implied  against  the  meaning  and  justice  thereof. 

II  And  so,  though  the  54  Geo.  3.  c.  84.  enacts  that  the  JVIichaelmas 
quarter  sessions  shall  be  held  in  the  week  next  after  the  11th  of 
October,  it  is  held  merely  directory,  and  those  sessions  may 
still  be  held  at  another  time — but  negative  words  would  have 
made  the  statute  imperative.  || 

If  a  new  power  be  given  by  an  affirmative  statute  to  a  certain 
person,  or  to  certain  persons,  by  the  designation  of  that  one 
person,  although  it  be  an  affirmative  statute,  all  other  persons 
are  in  the  general  excluded  from  the  exercise  of  the  power;  it 
being  a  maxim,  that  incltisio  unius  est  exclusio  alterius. 

If  an  action  founded  upon  a  statute  be  directed  to  be  brought 
before  the  justice  of  Glamorgan  in  his  sessions,  it  cannot  be 
brought  before  any  other  person,  or  in  any  other  place. 
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It  being  by  the  31  Eliz.  3.  c.  12.  provided,  "  That  error  in  the  n  Rep.  59. 
"  Exchequer-chamber  shall  be  amended  before  the  chancellor  Foster's  case. 
**  and  treasurer,"  such  error  cannot  be  amended  before  any  other 
person  or  persons. 

By  the  26  Geo.  2.  c.  22.  for  establishing  the  British  Museum, 
>ome  acts  are  directed  to  be  done  by  the  majority  of  the  trustees. 
It  was  so  clear,  that  the  acts  could  not  be  done  by  the  majority 
of  the  trustees  present  at  a  meeting,  unless  that  majority  were 
likewise  a  majority  of  the  whole  trustees,  that  the  27  Geo.  2.  c.  16. 
was  made  for  enabling  the  majority  of  those  trustees  who  shall 
be  present,  provided  that  seven  are  present,  at  any  meeting  to 
do  these  acts. 

But  the  designation  of  a  certain  person,  to  whom  a  new  power  1 1  Rep.  64. 

is  given   by  an   affirmative    statute,  does  not   exclude   another  Foster's  case ; 

person,  who  was,  by  a  precedent  statute,  authorised  to  do  it,  from  11^"^  ^^<;  ^^- 
j   •        .1  4.U'  VIS  V.  Edmon- 

domg  the  same  thmg.  ^„   .  U^^ 

By  the  8  Hen.  6.  c.  16.  it  is  provided.  That  after  office  found  he  ^      -'p 
mihofnds  himself  aggrieved  may  within  a  month  offer  his  traverse,  qq    i\  j|gp\ 

nd  to  take  the  pre??iises  to  farm ;  and  that  the  chancellor,  treasurer,  64. 
or  other  officer  shall  demise  them  to  him  to  farm.  By  the 
1  Hen.  8.  c.  1 6.  liberty  is  given  to  the  person  aggrieved,  to  do  this 
at  any  time  ii'ithin  the  space  of  three  months.  Afterwards  the 
32  Hen.  8.  c.  4-0.  authorizes  the  master  of  the  wards,  to  grant  a 
lease  of  the  lands  of  a  laard  or  an  idiot  while  they  remain  in  the 
J s  of  the  cr own.  This  last  statute,  notwithstanding  the  de- 
ation  of  a  new  person,  shall  not  take  away  the  power  given 
l»y  the  former;  for  if,  before  any  lease  is  granted  by  the  master 
of  the  wards,  the  chancellor,  or  treasurer,  grant  a  lease  of  the 
premises,  the  master  of  the  wards  cannot  afterwards  demise 
them. 

An  affirmative  statute,  even  if  there  are  negative  words  in  it,   1  Rep.  C4. 
(](    ^  not,  in  many  cases,  exclude  the  jurisdiction  of  the  Court  of  .^^ostcr's  case. 
Kiig's   Bench;    because   the  pleas  there  are  before  the  king 
himself. 

A  negative  statute  so  binds  the  common  law,  that  a  man  cannot  Bro.  Pari, 
aftcrwarids  make  use  thereof.  pl-  72. 

At  the  common  law,  if  a  lord  distrained  for  customs,  services,   2  Inst.  105. 
or  other  duties,  when  none  were  behind,  an  action  of  trespass  l^ro.  Pari, 
lay:  but  since  the  statute  of  Marlbridgc,  ||  52  Hen.  3.  c.  3.||  the  P^- "72. 
words  of  which  are.  Si  quis  major  vet  minor  districtioncs  faciat 
super  tcnementum  suum,  pro  servitiis  vel  consuctudiiiibus  qudc  sihi 
defwri  dicat,  vclpro  re  altera,  undc  ad  dominumfcodi  j)niineat  dis- 
iririunir^  farnc,  c.t  postea  convincatur  quod  tencns  ea  sibi  ?ion  debet, 
'  'itur  dominus  per  redemptionem,  it  has  been  holden 

''  case  no  action  lies  at  the  common  law. 

A  woman,  us  well  as  a  man,  might  at  the  common  law  have  2  Inst.  68. 
hml  an  appeal  of  the  deatli  of  one  of  her  ancestors  :  but  a  woman  *]'^":i'*'^'* 
can  now  only  have  an  appeal  in  the  case  of  her  husband's  death  ;  ^ 
I!  '  '  Charta,  c.  34f»  i]cc]tirc(l,  quod  ntilttis  capiatur  aut 

rtcr   appcllum  famittfC  dc  morfc  altcritis  quam 
viri  siii. 

Vol.  VII.  Gg  An 
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1  Inst.  111.  -^^"  affirmative  statute  does  not  take  away  a  custom. 

115.  [In  another  place  Lord  Coke  lays  down  the  like  rule  as  to  an  affirmative  statute  not 
taking  away  the  common  law,  but  with  more  particularity.  For  his  words  are,  that  a  statute 
made  in  the  affirmative  without  any  negative  expressed  or  impliedy  does  not  take  a  wot/  the  common 
law.  2  Inst.  200.  This  seems  to  be  the  justest  way  of  stating  the  rule  both  as  to  common  law 
and  customs.    Margr.  &  Butl.  Co.  Litt.  115.  B..not%s.] 

The  King  v.  ||  Therefore  the  inhabitants  of  the  hundred  of  Baffle,  having  by 

Pugh,  charter  and  immemorial  custom  enjoyed  the    privilege  of    not 

Doug.  R,  188.   serving  on  juries  out  of  the  hundred,  were  held  not  to  be  de- 
prived   of  their   exemption   by  the   several   statutes    respecting 
jurors — the  words  of  those  statutes  being  affirmative  only.|| 
1  Inst.  115.  ^^  ^^  ^^'^  down  that  a  custom  is  good  against  a  negative  statute, 

unless  a  new  law  be  thereby  introduced ;  for  that  if  the  statute 
be  only  declaratory  of  the  common  law,  as  a  man  might  have 
alleged  a  custom  against  the  common  law,  so  he  may  against  such 
statute. 

1  Jon.  271.  ^"^  ^^^^  been  since  holden,  that  no  prescription  or  custom  is 
Ld.  Lovelace*8  good  against  a  negative  statute,  whether  it  be  declaratory  of  the 
case.  2  Bulstr.  common  law,  or  introductory  of  a  new  law. 

36.     Show. 

420.     Show.  Pari.  Ca.  1 75. ;    [sed  vide  Hargr.  &  Butl.  Co.  Litt.  1 15.  a.  note  (9). ;    vide  etiam 

2  Hawk.  P.  C.  c.  10.  §  8.] 

(H)  Whose  Province  it  is  to  construe  a  Statute. 

Hob  346  T^HE  power  of  construing  a  statute  is  in  the  judges  ;  who  have 

Sheffield  V.  authority  over  all  laws,  and  more  especially  over  statutes,  to 

Ratcliffe.  mould  them  according  to  reason  and  convenience  to  the  best  and 

Mar.  9o!  ^"^  °"^y  the  judges  of  the  temporal  courts  have  the  power  of 

pi.  148.*  construing  a  statute. 

2  Inst.  614. 

[If  the  misinterpretation  of  an  act  of  parliament  directory  to  an  inferior  court,  in  a  proceeding 
confessedly  witnin  their  jurisdiction,  be  the  subject  of  appeal^  and  not  of  prohibition,  aa  seem* 
to  be  pretty  generally  admitted,  the  position  in  the  text  is  stated  too  broadly.  2  H.  Bl.  536. 
4  Term  R.  398.]  ||But  it  has  now  been  decided  by  the  Court  of  King's  Bench  on  elaborate  argu- 
ment, that  such  misinterpretation  is  a  ground  of  prohibition.     Gould  v.  Gapper.  5  East,  345.|| 

Hob.  83.  ^^  ordinary  cannot  impose  a  new  condition  in  a  bond  of  ad- 

Slawney*8  ministration,  but  must  take  such  bond  according  to  21  II.  8.  c.  5., 

case.  nnd  when  an  action  is  brought  upon  it,  the  meaning  of  that 

statute,  and    of  the  condition,  must  both  be  ascertained  by  a 
court  of  common  law. 
2  Jon.  142.  -^  question  arising,  whether  a  person  were  a  bankrupt  ?  it  was 

Dodsworthv.  objected,  that  as  the  jury  had  only  found  the  evidence,  and  had 
Anderson.  not  drawn  the  conclusion,  the  court  cannot  do  this.     The  objec- 

tion was  not  allowed ;  and  by  the  court — The  court  may  conclude 
from  the  evidence,  whether  the  person  were  a  bankrupt  within 
the  meaning  of  any  statute. 
Saver,  121.  In  an  action  brought  for  the  penalty  given  by  the  5  Ann.  c.  14. 

Hearle,  qui  it  was  found  by  a  special  verdict,  that  the  defendant  carried  on 
tamy  V.  Boul-  ^^g  trade  of  a  poulterer;  that  for  the  carrying  on  of  this  trade  he 
28*^  0  2  ^^P^  ^"  ^P^"  shop,  wherein  he  bought  and  sold  geese,  chickens, 

and 
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and  other  poultry ;  that  he  had  a  hare  in  his  custod}',  and  did 
sell  the  hare  to  J.  S.  for  four  shillings ;  and  that  at  the  time  of 
having  the  hare  in  his  custody,  and  of  selling  it,  he  was  seised  in 
fee  of  an  estate  of  one  hundred  pounds  a  year.  The  question 
being.  Whether  the  plaintiff  were  a  chapman  within  the  meaning 
of  the  5  Ann.  c.  14.  ?  it  was  holden  that  he  was  not.  In  arguing 
this  question  it  was  said,  that  as  the  jurors  have  only  found  facts, 
and  have  not  expressly  found  that  the  defendant  was  a  chapman 
within  the  meaning  of  that  statute,  the  plaintiff  ought  not  to  have 
judgment,  although  the  court  should  be  of  opinion  that  the  de- 
fendant was  a  chapman  within  the  meaning  of  that  statute.  The 
opinion  of  the  court  upon  this  point  was,  that  as  the  question. 
Whether  the  defendant  was  a  bankrupt  within  the  meaning  of 
that  statute  ?  does  in  a  great  measure  depend  upon  the  construc- 
tion of  that  statute,  it  is  a  proper  question  for  the  determination 
of  the  court;  and  that  the  facts  found  are  sufficient  to  enable  the 
court  to  determine  it.  In  this  case  the  authority  of  Dodsworth 
V.  Anderson,  2  Jon.  142.  was  recognized. 

(I)  Rules   to   be   observed  in  the  Construction  of   a 

Statute. 

1 .  Words  and  Phrases,  the.  Mea?iing  of  which  in  a  Statute  has 
been  ascertained,  are,  when  used  in  a  subsequent  Statute,  to  be 
understood  in  the  same  Sense, 

"PJXCEPTION  was  taken  to  an  indictment  upon  the  14  Car.  2.  Salk.  609. 

c.  12.  against  churchwardens  and  overseers,  for  not  having  y  ^11^154^°^' 

made  a  rate  to  reimburse  a  constable,  that  the  statute  only  puts  j|So  in  the  stat. 

it  in  their  power  by  the  word  may  to  make  such  rate,  but  does  8  &  9  W.  3. 

not  require  the  doing  it  as  a  duty,  for  the  omission  of  which  they  c.  11.  M»  'h® 

are   punishable:    the  exception  was   not  allowed:    and    by  the  woj-  s    wwv 
*      ,wTi  1-  1       1    •  />       1  •        f        1    "^     1       assign,     and 

court — Where  a  statute  directs  the  doing  or  a  thmg  tor  the  sake  «<  ,„^^  sug- 

of  justice  or  the  public  good,  the  word  may  means  the  same  as  gest "  breaches 

the  word  shall.     The  23  H.  6.  says  the  shev'i^  may  take  bail;  but  are  held  coni- 

the  construction  has  been  that  he  shall  do  this.  ttifft"" pro! 

cecd  according  to  the  statute.   5  Term  R.  636.     2  Wils.  377.11 

Every  crime,  the  perpetrator  of  which  is  by  any  statute  or-  Bro.  Core, 
dained  to  have  judgment  of  life  or  member,  is  a  felony  ;  although  J^** 
the  vfOTdJelony  be  not  contained  in  the  statute.  2  Inst!  434! 

3  Inst.  91.     Hob.  293.     I  Hawk.  c.  41.  §2. 

But,  if  an  offence  be  only  prohibited  by  a  statute  upon  pain  of  1  Inst.  791. 
forfeiting  all  that  the  offender  has;  or  of  forfeiting  his  body  and  '''g''*/i*u' 
goods  ;  or  of  being  at  the  king's  will  lor  body,  land,  and  goods;   270*.  29i. 
it  shall  amount  to  no  more  than  a  misdemeanor. 

If  an  act  of  parliament  say,  an  off  aider  shall  be  jninished  accord'^  4  Init.  171. 
ing  to  his  demerit,  these  words  import  only,  that  he  shall  be  pu- 
nished in  the  ordinary  course  of  justice  by  indictment. 

When  a  statute  gives  a  penalty  to  be  recovered  be  fore  justices  of  -^'H*-  C06. 
G  g  2  the  A"^"-' 
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thepeace^  but  prescribes  no  method  of  recovering  it,  tlie  proper 
method  is  by  indictment. 

An  information  exhibited  against  the  defendant,  a  saddler,  for  a 
penalty  given  by  the  1  Jac.  1.  c.  22.  was  quashed;  and  by  Lord 
Mansfield  C.  J.  —  Where  a  power  is  given,  as  is  done  in  the 
present  case,  by  a  statute,  to  enquire^  hear^  and  determine,  it 
always  means  according  to  the  course  of  the  common  law  by  a 
jury;  and  the  proceeding  must,  in  such  case,  be  by  indictment. 

2.  In  the  Construction  of  one  Part  of  a  Statute  eveiy  other  Part 
ought  to  be  taken  into  Consideration* 

The  most  natural  and  genuine  way  of  construing  a  statute  is  to 
construe  one  part  by  another  part  of  the  same  statute :  for  this 
best  expresseth  the  meaning  of  the  makers ;  and  such  construc- 
tion is  ex  visceribits  actus* 

If  any  part  of  a  statute  be  obscure  it  is  proper  to  consider  the 
other  parts ;  for  the  words  and  meaning  of  one  part  of  a  statute 
frequently  lead  to  the  sense  of  another. 

A  statute  ought,  upon  the  whole,  to  be  so  construed,  that,  if 
it  can  be  prevented,  no  clause,  sentence,  or  word  shall  be  super- 
fluous, void,  or  insignificant. 

[Where  words  in  a  statute  are  express,  plain,  and  clear,  the 
words  ought  to  be  understood  according  to  their  genuine  and 
natural  signification  and  import,  unless  by  such  exposition  a  con- 
tradiction or  inconsistency  would  arise  in  the  statute,  by  reason 
of  some  subsequent  clause,  from  whence  it  might  be  inferred  that 
the  intent  of  the  parliament  was  otherwise.  And  this  holds  with 
respect  to  penal  as  well  as  other  acts.] 

-  The  title  of  a  statute  is  not  to  be  regarded  in  construing  it, 

IKa)  B^ut"in^the  ^^"^e  this  is  no  part  of  the  statute,  {a) 

more  ancient  statutes  which  arc  penned  with  less  precision  and  detail,  the  title  is  often  material, 

as  in  the  sUtute  4  Edw.  3.  c.  7.,  giving  a  remedy  to  executors  for  certain  trespasses.     Vide 

7  East,  132.  4.|| 

Plow.  369.  It  is  in  the  general  true,  that  the  preamble  of  a  statute  is  a 

Zouch.  ^  ^^y  ^  "P^"  ^^®  '""^^  ^^^  ^^^  makers   as  to  the  mischiefs  which 

1  Inst  79.  ^^^  intended  to  be  remedied  by  the  statute,  (h) 
[(.b)  So,  the  civilians  say,  Cettante  ie^  proamio^  cettat  et  ipsa  lex. — But,  if  the  preamble  to  a 
statute  be  a  key  to  its  construction,  it  is  to  be  lamented,  that  it  so  rarely  states  the  real  occa- 
sion of  the  law,  and  the  views  of  the  proposer  of  it.  TJie  most  common  recital  for  the  intro- 
duction of  any  new  regulation,  is  to  set  forth,  that  doubls  have  arisen  at  common  laiv,\\\\\c\\  fre- 
quently never  existed ;  and  such  preambles  haev,  therefore,  mucli  weakened  the  force  of  the 
common  law  in  several  instances.  Sec  Mr.  Barrington's  Observations  on  the  more  Ancient 
Statutes,  p.  3QA.  411.  477,  to  which  add  32  G.  3.  c.  6(».J 

8  Mod.  144.  But  this  rule  must  not  be  carried  so  far  as  to  restrain  the 
Rexv.AIthoes.  general  words  of  an  enacting  clause  by  the  particular  words  of  the 
6  Mod.  62.        preamble :  for  there  was  a  time  when  statutes  were  made  without 

preambles ;  and  the  preamble  of  a  statute  is  no  more  than  a  re- 
cital of  some  inconveniences,  which  does  not  exclude  any  other, 
for  which  a  remedy  is  given  by  the  enacting  part  of  the  statute. 

II In  the  case  of  Kinaston  v.  Clarlc,  2  Atkins's  R.  205.,  Lord 
Hardwickc  says,There  are  many  cases  where  the  enacting  part  of 

a  statute 


Hard.  324. 


1  Jon.  164. 

2  Atk.  205. 
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a  statute  extends  further  than  the  preamble,  even  in  criminal  (a)  But  the 

matters;  as  in  an  act  made  in  33  H.  8.  c.  23.  for  trying  treasons  West  Indies 

and  murders  where  the  words,  being  within  the  king's  dominions,  would  seem 

or  without  it,  have  been  extended  to  trials  in  the  West  Indies  (a),  wulunthepre- 

and  persons  have  been  tried  and  executed  there  by  virtue  of  this  'j,s  the  enact- 

act.  ing  clause ;  for 
the  preamble  mentions  "  places  in  this  realm,  and  other  the  Aitig's  dominions.** 

And  in  Basset  v.  Basset,  on  the  construction  of  the  1 0  &  1 1  ^  Atk.  203. 
W.  3.  c.  16.  enabling  posthumous  children  to  take,  Lord 
Uardwicke  says,  "  if  the  enacting  words  can  take  it  in  they  shall 
be  extended  for  that  purpose,  though  the  preamble  does  not 
warrant  it ;  and  innumerable  instances  of  this  kind  are  in  the 
law  books." 

If  the  words  of  the  enacting  clause  give  a  cleai*  and  definite  Wilson  v.  " 
remedy  for  the  grievance  recited  in  the  preamble,  their  import  ^'?"''^'^^'^ 
cannot  be  enlarged  so  as  to  include  another  remedy,  although    '     '    »    - 
the  words  of  the  preamble  would  seem  intended  to  introduce  a 
more  extensive  remedy  than  that  given.     Thus,  although  the 
Stat.  3  W.  &  M.  c.  14.  for  relief  of  creditors  against  fraudulent 
devises,  ^eems  to  allude  to  all  specialty  debts,  and  although  the 
second  section,  in  general  terms,  makes  void  wills  of  land,  &c. 
against  specialty  creditors,  yet  as  the  specific  remedy  given  by 
§  3.  is  an  action  of  d£bt  on  such  bonds  and  specialties  against 
the  heir  and  devisee,  it  is  decided  that  an  action  of  coveJiant  will 
not  lie  against  a  devisee  for  a  breach  of  covenant  by  the  devisor, 
but  that  the  remedy  is  confined  to  cases  where  debt  lies.  || 

It  was  said  by  Lord  Conk^per^  that  he  could  by  no  means  adopt  j  p.vVms.S'io. 
the  notion,  that  a  preamble  shall  restrain  the  operation  of  an  enact-  Copemim  v. 
ing  clause;  and  he  added,  that  if  the  pi-eamble  of  the  Coventiy  act  Gallant. 
had  only  recited  the  barbarity  of  slitting  Coventry's  nose,  and  the  K^)  !^"^  ^^^^ 
enacting  clause  had  been  general  against  the  doing  of  any  thing  Lo^rCoMVier 
•whereby  a  man  is  disfigured  or  defaced,  it  might,  agreeably  to  with  respect  to 
that  notion,  have  been  said,  that  cuttinn;  off  the  lip,  or  putting  out  the  operation 
an  eye,  would  not  have  been  within  the  meaning  of  this  statute,  ^^  j'|'- 1.""*^" 
because  neither  of  these  is  mentioned  in  the  j)reamble.  (b)  nressly  dis- ' 

approved  of  by  Lord  Chief  Baron  Parker  and  Lord  Hardwicke^  in  Ryal  v.  Rowies,  1  Atk.  174. 
182.  and  1  Ves.3G5.  371 ;  for  though,  in  many  cases,  the  preamble  will  not  restrain  the  gene- 
ral purview,  as  in  Sir  W.  Jones,  163.  Palm.  485.,  on  the  construction  of  the  statute  of  the  13th 
Eliz.  jet  it  is  a  rule,  and  so  ai;reed  there,  that  where  the  not  restraining  the  generality  of  the 
enactmg  clause  will  be  attended  with  inconvenience,  the  preamble  shall  restrain  it.  So,  thoui;h 
the  preamble  cannot  control  the  enacting  part  of  a  statute,  whicli  is  expressed  in  clear  and 
unambiguous  terms,  yet,  if  any  doubt  arise  on  the  words  of  the  enacting  part,  the  pream- 
ble maybe  resorted  to,  to  explain  it.  4  Term  R.  793.  jjlS  Ves.  36'.||  —  However,  where 
enacting  words  will  take  in  the  mischief  intended  to  be  prevented,  they  shall  be  extended  for 
that  purpose,  though  the  preamble  does  not  warrant  it ;  and  innumerable  instances  of  this  kind 
are  in  the  law-books.  3  Atk.  204.  Cowp.  543.]  ||The  King  v.  Pierce,  3  Manl.  &  S.  66.  So 
as  to  ttat.  32  H.  8.  c.  37.  See  Lord  Raym.  1 72.  Co.  Lit.  162.  ante  tit.  Rcnt^  p.  48.  And  in 
a  late  case  Lord  Tentcrden  thus  stated  the  rule  on  the  subject. — "  In  construing  acts  of  parlia- 
ment we  arc  to  look  not  only  at  the  language  of  the  preamble,  or  of  any  particular  clause,  but 
at  the  lanj^agc  of  the  whole  act.  And  if  we  find  in  the  preamble,  or  in  any  particular  clause, 
an  expression  not  so  large  and  extensive  in  its  import  as  those  used  in  other  parts  of  tiie  act, 
and  upon  a  view  of  Uic  whole  act  we  can  collect  tlie  real  intention  of  the  legislature,  it  is  our 
duty  to  give  effect  to  the  larger  expressions,  notwithstanding  the  phrases  of  lc"«s  extensive  im- 
port in  the  preamble,  or  in  any  particular  clause.**  7  Harn.  &  C.  6G0  jj 

G  g  S  J'he 
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8  Mod.  8.  The  general  words  in  one  clause  of  a  statute  may  be  restrained 

A*^^hb'  J^^  ^y  ^^^  particular  words  in  a  subsequent  clause  of  the  same 
ofArmVgT       Statute. 

IJIn  2  Term  R.  164.,  BuUerJ.  said,  "  If  in  the  same  act  of  pnrlianir-nt  there  is  one  clause  which 
applies  to  a  particular  case,  and  another  which  is  conceived  in  ecneral  terms,  the  former  shall 
not  restrain  the  signification  of  the  latter."  These  apparently  conflicting  dicta  seem  to  be  both 
equaJIv  correct  when  applied  to  the  separate  subject-matters  of  which  the  judges  were  speaking. 
Of  so  little  value  are  such  general  remarks,  when  separated  from  the  whole  judgment,  and  the 
facts  of  the  case.jj 

1  Lcv.sa  If  by  a  statute  lands  are  disgavelled  to  all  intents  and  purposes, 

Wiseman  t.  and  made  descendible  as  lands  at  the  common  law,  the  former 
Cotton.  general  words  are  so  restrained  by  the  particular  subsequent 

words,  that,  although  the  partibility  of  an  estate  by  which  many 
families  have  been  reduced  to  a  low  estate  be  thereby  put  an  end 
to,  the  custom  to  devise  is  not  taken  away ;  for  this  custom  is  a 
privilege  at  the  common  law,  and  no  part  of  the  custom  of  gavel- 
kind. 
8  Mod.  144.  Tlie  general  enacting  words  of  a  statute  are  not  to  be  restrained 

R«L?.AIthoes,  by  any  words  introductory  to  the  enacting  words. 
Palm.  486.  ^       ^  *  b 

1  Jon.  164. 

1  Jon  26.  I^^  particular  thing  be  given  or  limited  in  the  preceding  part 
Standonv.The  of  a  statute,  this  shall  not  be  taken  away  or  altered  by  any  sub- 
University  of  sequent  e:eneral  words  of  the  same  statute. 
Oxford.  . 

1  Reo  47  "^  saving  in  a  statute,  which  is  repugnant  to  the  purview  of  the 

Alton  Wood's  statute,  is  void. 
Plow.  564. 


1  Jon.  339.  The  purview  of  a  statute  may  be  qualified  or  restrained  by  a 

Rcxv.Prest,    saving  in  the  statute;  but,  if  the  saving  be  repugnant  to  the  pur- 
10 Mod.. IS.    view,  it  is  void.  K  1    fo  I 

Fiizg.  195.  If  a  proviso  in  a  statute  be  directly  contrary  to  the  purview  of 

The  Attorney-  the  statute,  the  proviso  is  good,  and  not  the  purview ;  because  it 

General  v.  the  speaks  the  later  intention  of  the  legislators. 
Governors  of      "^  ° 

Chelsea  waterworks. 

Hob.  226.  [As  one  chapter  in  a  statute  may  be  both  general  and  particular, 

Parker,  13, 14.  because  one  chapter  may  contain  divers  acts  and  laws,  which  may 
be  as  several  in  their  natures  as  if  they  were  in  several  chapters; 
so,  by  parity  of  reason,  where  there  are  different  jirovisions  for 
different  purposes,  and  penned  in  different  words  in  the  same 
chapter,  they  ought  to  be  so  construed,  to  avoid  inconsistency,  as 
if  they  had  been  in  different  chapters.] 

3.  Jf  divers  Statutes  relate  to  the  same  Thing,  they  ought  to  be  all 
taken  into  Consideration  in  construing  any  one  of  them, 

Dougl.  30.  [It  is  an  established  rule  of  law,  that  all  acts  mpari  materia, 

nSee  2  Term     are  to  be  taken  together,  as  if  they  were  one  law.] 

4*Maui.  &S.210.II 

Plow.  206.  I^  o"6  statute  prohibit  the  doing  of  a  thing,  and  another  statute 

Stradling  v.       be  afterwards  made,  whereby  a  forfeiture  is  inflicted  upon  the 
Morgan.  person  doing  that  thing,  both  are  to  be  considered  as  one  statute. 

When 
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When  an  action  founded  upon  one  statute  is  given  by  a  sub-  Bro.  Waste, 
sequent  statute  in  a  new  case,  every  thing  annexed  to  the  action  pl.68. 
by  the  first  statute  is  likewise  given. 

A  statute  lately  made  may  be  holden  to  be  within  the  equity  4  Rep.  4, 
of  a  statute  made  long  since  ;  and  there  ai*e  in  our  books  frequent  Vernon's  case. 
instances  of  its  having  been  so  holden. 

If  a  thing  contained  in  a  subsequent  statute  be  within  the  reason  j^j  Ravm 
of  a  former  statute,  it  shall  be  taken  to  be  within  the  meaning  of  1028.  Sir* 
that  statute.  William 

Moore*s  case.  2  Jon.  63. 

The  13  Eliz.  c.  10.  concerning  leases  made  by  spiritual  persons,    1  Vent.  246. 
being  enlarged  by  the  1 4*  Eliz.  c.  11.  although  only  the  former  of  j^^i-f^^" 
these  statutes  be  recited  in  the  18  Eliz.  c.  11.  it  has  been  holden, 
that  the  latter  is  virtually  recited  therein. 

In  the  same  case  it  is  laid  down,  that  there  is  such  a  connection 
betwixt  all  the  statutes  concerning  leases  made  by  ecclesiastical 
persons,  that  they  are  all  to  be  Uiken  into  consideration  in  the 
construction  of  any  one  of  them.  The  32  H.  8.  c.  28.  is  not  re- 
cited in  the  1  Eliz.  c.  19.  nor  in  the  13  Eliz.  c.  10.,  yet  a  lease  is 
not  warranted  by  either  of  these  statutes,  unless  it  have  the  quali- 
fications required  by  the  32  H.  8.  c.  28. 

The  22  &  23  Car.  2.  c.  \0.for  the  better  settling  of  intestates'  ^a*""-  ^^an. 
estates,  is  continued  with  some  additional  clauses  by  the  1  Jac.  2.   >^yaliis  v^' 
c.  17.     It  was  holden  by  Lord  Hardwicke  C.  that  for  this  reason  Hodsou. 
the  latter  statute  must  be  construed  as  if  the  former  had  been 
therein  recited. 

A  question  arising,  whether  justices  of  the  peace  had  a  power  MS.  Rep.  Rex 
to  appoint  five  overseers  for  the  parish  of  St.C/md's  in  Shrewsbnn/  ?  v.  Loxdalc 
it  was  holden,  that  they  had  not :  and  by  Lord  Mansfeld  C.  J.,   '?"J^  otiiers. 
the  number  of  overseers  was  by  the  39  Eliz.  c.  3.  to  be  precisely 
four.    As  this  number  might  in  some  places  have  been  found  too 
large,  power  is  given  by  the  43  Eliz.  c.  2.  of  appointing  four, 
three,  or  two,  respect  being  had  to  the  greatness  of  the  parish  ; 
but  no  power  is  given  to  exceed,  in  any  place,  the  number  of 
four.     The  rule  of  law  as  to  a  special  authority  is,  that  every 
thing  done  under  the  colour  thereof  which   is  not  within  it  is 
void.     There  was  no  need  to  insert  negative  words  in  either  of 
the  statutes  :  nay,  since  no  power  had  been  ever  given  to  appoint 
five  overseers,  it  would  have  been  quite  nugatory  to  have  said  that 
five  shall  not  be  appointed.     As  the  39  Eliz.  was  undoubtedly 
under  the  consideration  of  the  legislature  when  the  43  Eliz.  was 
made,  it  ought,  although  long  since  expired,  to  be  taken  into 
consideration  in  construing  the  latter  statute;  for  it  is  a  rule  in  the 
construction  of  statutes,  that  all  which  relate  to  the  same  subject, 
notwithstanding  some  of  tliem  may  be  expired  or  are  not  referred 
to,  must  be  taken  to  be  one  system  and  construed  consistently ; 
and  the  practice  has  been  so  to  do  in  cases  of  bankruptcy,  church 
leases,  and  in  other  cases. 

I  If  it  can  be  gathered  from  a  subsequent  statute   in  ])ari  Morris  v. 
matcridf  what  meaning  the  legislature  attached  to  the  words  oi  a  jJ*^!'"H  cBarn. 
former  statute,  this  will  amount  to  a  legislative  declaration  of  *^^''*^*'*"** 

Gg  4  its 
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sec  7  Darn.  &    its   meaning,    and   will   govern   the   constrHction   of    the   first 
^•^^-  statute.  II 

4.  The  Common  Law  ought  to  be  regarded  in  the  Construction  of  a 

Statute. 

6  Mod.  143.  I^  ^  Statute  make  use  of  a  word  the  meaning  of  whicli  is  well 

Smith  V.  known  at  the  common  law,  the  word  shall  be  understood  in  the 

Hanuan.  same  sense  it  was  understood  at  the  common  law. 

Plow.  365.  To  know  what  the  common  law  was  before  the  making  of  a 

Zouch  V.         statute,  whereby  it  may  be  known,  whether  the  statute  be  intro- 
Stowell,  ductory  of  a  new  law  or  only  affirmatory  of  the  common  law,  is 

308.  5Rep.'i3.  ^^  ^^^y  ^*^^  ^^^  ^^y  ^°  ^^^  open  the  windows  of  a  statute. 
Hob.  83.  97. 

3  Rep.  7.  In  order  to  construe  a  statute  truly,  four  things  are  necessary 

Heydon*scasc  to  be  understood  and  considered.  1.  What  the  common  law  was 
1  Inst.  272.  before.  2.  What  the  mischief  was  for  which  the  common  law 
had  not  provided.  3.  The  remedy  that  is  by  the  statute  pro- 
vided for  the  mischief.  4.  The  true  reason  of  the  remedy. 
1  P.Wins.252.  The  best  construction  of  a  statute  is  to  construe  it  as  near  to 
1^      ^P)  ^^^^  ''"^^  ^^^  reason  of  the  common  law  as  may  be,  and  by  the 

565,  *  2  In«t.     course  which  that  observes  in  other  cases. 

148.  301.     1  Saund.  240.     10  Mod.  245. 

3  Rep.  83.  By  the  statute  de  donis  it  is  enacted,  that  a  fine  levied  of  entailed 

The  case  of      lands  ipso  jure  sit  mdliis :  yet  the  construction  has  been,  that  such 

rmcs,llob.97.  g^^^  shall  not  be  a  nullity,  and  only  a  discontinuance;  because  at 

the  common  law,  if  a  bishop  seised  in  the  right  of  his  church,  or 

a  husband  in  the  right  of  his  wife,  had  aliened  by  a  fine,  it  was 

but  a  discontinuance. 

I  Show.  455.         When  the  provision  of  a  statute  is  general,  it  is  subject  to  the 

Rex  V.  The       control  and  order  of  tlie  common  law. 

Bishop  of 

London.    Sav.  39.     Hard.  62. 

II  Mod.  150.        [In  all  doubtful  matters,  and  where  the  expression  is  in  general . 

terms,  statutes  are  to  receive  such  a  construction  as  may  be  agree- 
able to  the  rules  of  the  common  law  in  cases  of  that  nature;  for 
statutes  are  not  presumed  to  make  any  alteration  in  the  common 
law,  farther  or  otherwise  than  the  act  expressly  declares :  there- 
fore, in  all  general  matters  the  law  presumes  the  act  did  not 
intend  to  make  any  alteration ;  for  if  the  parliament  had  had  that 
design,  they  would  have  expressed  it  in  the  act.] 
11  Rep.  59.  It  a  new  remedy  be  given  by  a  statute  in  a  particular  case,  this 

Forstcr**  case,  shall  not  be  extended  to  alter  the  common  law  in  any  other  than 
r^  16^*         ^^^  casQ.   [Or,  as  it  seems  better  expressed  by  my  Lord  Vati^han, 
Vaugh.  179.       When  a  statute  alters  the  common  law,  the  meaning  shall  not 
be  restrained  beyond  the  words,  except  in  cases  of  public  utility, 
when  the  end  of  the  act  appears  to  be  larger  than  the  enacting 
words.] 
^l'°72^^''\nst         ^^^  statute  of  1  Westm.  c.  20.  do  mcdtfactorihus  in  parcis  ct 
455.  Vau'^h,      vivariis^vW  not  extend  to  forests ;  because  it  is  in  restraint  of 
179.       °        the  common  law,  and  such  statute  is  tq  be  construed  strictly. 

An 


(I)  Rules  to  he  observed  in  the  Construction  of  a  Statute,  457 

An  obscure  statute  ought  to  be  construed  according  to  the  Win.  86. 

rules  of  the  common  law.  S'^^?*^^^  Z', 

Machm.  jjln 
Dr.  Bonham's  case  Lord  Coke  lays  it  down  that  the  common  law  will  sometimes  control  acts 
of  parliament,  and  sometimes  adjudge  them  to  be  utterly  void;  for  when  an  act  of  parliament 
is  against  common  right  and  reason,  or  repugnant  or  impossible  to  be  performed,  the  common 
hiw  will  control  it,  and  adjudge  such  act  to  be  void,  and  he  cites  several  instances.  8  Coke, 
118.  a.  (ed.  1826.),  and  see  per  Holt  C.  J.  12  Mod.  669.  and  note  (C).  8  Coke,  1 18.  a.  (ed. 
18:26).     Stewart  v.  Lawton,  1  Bing.574.|| 

5.   The  Intention  of  the  Makers  of  a  Statute  ought  to  he  regarded 
in  the  Construction  of  the  Statute, 

Such  construction  ought  to  be  put  upon  a  statute,  as  may  best  pio^  252. 

answer  the  intention  which  the  makers  had  in   view ;  for,  qui  William  v. 

hctret  in  titerd,  hceret  in  coi'tice,  Barkley. 

..11  Rep.  73. 

The  intention  of  the  makers  of  a  statute  is  at  sometimes  to  be  pj^^^  ^05 

collected  from  the  cause  or  necessity  of  making  a  statute ;  at  other  Stradlin<^  v. 

times  from  other  circumstances.     Whenever  this  can   be  dis-  Morgan.  Lit. 

covered,  it  ought  to  be  followed  with  reason  and  discretion  in  the  ^^Pw~J.^' 

construction  of  the  statute,  although  such  construction  seem  con-  ^  show  491^ 

trary  to  the  letter  of  the  statute.  1  jon.  105. 

Great  regard  ought  in  construing  a  statute  to  be  paid  to  the  g  Inst.  11. 

construction,  which  the  sages  of  law,  who  lived  about  the  time  ise.  isi. 
or  soon  after  it  was  made,  put  upon  it ;  because  they  were  best 
able  to  judge  of  the  intention  of  the  makers.     It  is  moreover  a 
maxim,  that  contemporanea  expositio  est  fortissima  in  lege. 

Wherever  any  words  of  a  statute  are  obscure  or  doubtful,  the  Plow.  57. 

intention  of  the  legislators  is  to  be  resorted  to,  in  order  to  find  ^p!!"^***^  ^* 
,  •  r  1  1  lailboys. 

the  meanmg  01  the  words.  p. 

A  thing  which  is  within  the  intention  of  the  makers  of  a  statute,   ^ouch  v 

is  as  much  within  the  statute  as  if  it  were  within  the  letter.  Stowell, 

10  Rep.  101. 

By  the  4  H.  7.  c.  24-.  it  is  provided,  that  the  right  of  a  person,  Plow.  36G. 
who  was  within  the  age  of  twenty-one  years  at  the  time  of  levy-  Zouch  v. 
ing  a  fine,  shall  not  be  thereby  bound  :  yet,  if  the  disseisee  die  leav-  Stowell. 
ing  a  wife  with  child,  and  the  disseisor  levy  a  fine,  and  afterwards 
the  child  be  born,  the  child,  although  not  within  the  letter  of  the 
.statute,  (l)ecause,  as  the  age  of  a  child  begins  only  from  its  birth, 
it  cannot  be  said  to  have  been  at  the  time  the  fine  was  levied  within 
the  .age  of  twenty-one  years,)  is  within  the  meaning ;  and  his  right 
shall  be  saved. 

The  words  of  2  Westm.  2.  c.  23.  are,  in  casu  guando  vir  pjow.  57. 
amisit  per  defallam  tcncmentum  quod  fuit  jm  uxor  is  siuc,  durum  Wimhisli  v. 
fuil  quod  uxor  post  mortem  viri  sui  non  habuit  aliud  rccupcrare  'fui'boys. 
quam  per  breve  de  recto,  propter  quod  dominus  icx  staiuit,  quod 
rmdier  post  nwrtem  viri  sui  habeal  rccupcrare  per  breve  de  ingrcssu, 
ati  ipsa  in  vita  sud  contra di cere  non  potest.     Only  a  loss  by 
default  of  the  husband  is  within  the  letter  of  the  statute ;  but 
the  construction  has  been,  that  a  woman  shall  have  a  writ  of 
cut  in  vitdj  although  the  loss  was  by  default  of  both  herself  and 
husband ;  because,  as  she  is  presumed  to  have  acted  under  the 
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coercion  of  her  husband,  this  case  is  within  the  intention  of  the 
makers  of  tlie  statute. 

A  thing  which  is  within  the  letter  of  a  statute,  is  not  within 
the  statute,  unless  it  be  within  the  intention  of  the  makers. 

The  statute  of  Mariebridge,  c.  4.  proliibits  generally  the  driv- 
ing of  a  distress  talceti  in  one  county  into  anotha\  It  has  however 
been  adjudged,  that  if  land  holden  of  a  manor  in  one  county  lie 
in  another  county,  the  lord  may  distrain  upon  the  land,  and 
drive  the  distress  into  the  county  where  the  manor  lies ;  for  as 
it  would  be  inconvenient  and  a  great  loss  to  the  lord,  if  he  could 
not  drive  the  distress  to  his  manor,  this  case,  although  within 
the  letter,  is  not  within  the  meaning  of  the  statute. 

By  the  statute  of  Gloucester^  c.  1.  it  is  provided,  "  That  the 
"  disseisee  shall  recover  damages,  in  a  writ  of  entry  founded 
"  upon  a  disseisin,  against  him  who  becomes  tenant  after  the 
"  disseisor."  Yet,  if  the  disseisor  make  a  feoffment  by  deed  to 
three  persons,  and  make  livery  of  seisin  to  two  of  them,  but  the 
third  was  not  present  at  the  livery,  nor  ever  agreed  to  the  feoff- 
ment, nor  received  any  of  the  profits,  he  shall  not,  although  he 
become,  by  the  death  of  the  other  two,  tenant  after  the  disseisor, 
be  liable  to  answer  in  damages  to  the  disseisee :  for  the  legis- 
lators could  not  intend  to  make  him,  who  never  assented  to  the 
wrong  due  to  the  disseisee,  answerable  for  it. 

[Where  it  is  manifestly  the  intention  of  the  legislature,  that  a 
subsequent  act  of  parliament  shall  not  control  the  provisions 
of  a  former  act,  the  subsequent  act  shall  not  have  such  oper- 
ation, even  though  the  words  of  it,  taken  strictly  and  grammati- 
cally, would  repeal  the  former  act. 

Thus,  in  Bro.  tit.  Parliament,  52.  "  Where  a  statute  is,  that 
"  the  merchant  shall  import  bullion  of  two  marks  for  every 
*'  sack  of  wool  exported ;  and  then  another  statute  was  made, 
**  that  the  merchant  should  not  be  charged  except  for  the  ancient 
"  custom,  this  does  not  repeal  the  first  statute."  Vide  cmisam, 
4  £.  4.  12.  And  the  reason  is,  that  it  clearly  was  not  the  in- 
tent of  the  legislature  that  it  should  have  that  effect. 

Again,  houses  built  on  lands  embanked  from  the  Thames,  in 
pursuance  of  7  Geo.  3.  c.  37.  which  vests  those  lands  in  the 
owners  free  from  taxes,  were  holden  not  to  be  liable  to  be  as- 
sessed to  the  general  land-tax  imposed  by  27  Geo.  3;  for  though 
(strictly  speaking)  the  land-tax  is  an  annual  statute,  and  the 
words  of  the  land-tax  act,  which  was  passed  in  the  27th  year  of 
Geo.  3.  are  general  and  sufficiently  large  to  subject  these  lands 
to  the  payment  of  the  tax  in  question ;  yet,  as  the  land-tax  is  one 
of  the  ways  and  means  for  raising  the  supplies  every  year,  and 
is  now  become  part  of  the  constant  resources  of  the  country, 
the  legislature  in  passing  the  27  Geo.  3.  could  not  intend  to  repeal 
the  provisions  of  7  Geo.  3.  whch  exempted  these  lands  from  the 
land-tax.] 

6.  In  ^uohat  Coses  a  Statute  ought  to  have  an  equitable  Construction, 

By  an  equitable  construction,  a  case  not  within  the  letter  of 

a  statute 
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a  statute  is  sometimes  holden  to  be  within  the  meaning,  because   i  inst.  24. 

it  is  within  the  mischief  for  which  a  remedy  is  provided.     The  l|(a)  As  to  this 

reason  for  such  construction  is,  that  the  law-maker  could  not  doctrine  of  ex- 

/    \  tending  sta- 

set  down  every  case  m  express  terms,  {a)  ^^^^  ^^  ^j^^j^ 

equity,  see  Litt.  §  21.  Plowden  9,  10.  17,  18.  36.  46.  53.  57.  59.  82.  88.  109.  124.  177. 
204.  244.  3Q3^  364.  366.  371.  464.  466.  Vin  Abr.  tit.  Statute,  (E)  6.  Hatt.  Treat,  on  Stat. 
Ash.  Expos,  of  Stat.,  Cora.  Dig.  Parliament,  (R)  10.  13.  It  was  observed  by  Richardson 
{argucndo\4yi-a.n\,&,S.  118.,  that  such  construction  by  equity  might  well  obtain  formerly 
when  the  legislature  was  used  to  express  its  intention  sparingly  in  a  few  words  or  sentences 
only ;  but  in  modern  times,  since  it  was  the  practice  to  express  the  intention  fully  and  at 
large,  such  construction  was  unnecessary  and  dangerous.  And  Lord  Tenterden  in  a  late 
case  said,  "  There  was  always  danger  in  giving  effect  to  what  is  called  the  equity  of  a  statute." 
6  Barn.  &  C.  475 ;  and  the  court  there  refused  so  to  extend  the  8  Ann.  c.  14.  §  1.;  and  see 
ante  tit.  Rcnt^  note,  p.  28.|| 

In  order  to  form  a  right  judgment,  whether  a  case  be  within  Plow.  4«7. 
the  equity  of  a  statute,  it  is  a  good  way  to  suppose  the  law-  |^^Jjj"  ^' 
maker  present ;   and  that  you  have  asked  him  this   question,   j-go  ^hg  „^^^^ 
Did  you  intend  to  comprehend  this  case  ?     Then  you  must  give  master  of 
yourself  such  answer,  as  you  imagine  he,  being  an  upright  and  Ethics — 
reasonable  man,  would  have  given.     If  this  be,  that  he  did  mean  *"^"*',<"^»'  ^«ri 
to  comprehend  it,  you  may  safely  hold  the  case  to  be  within  the  ^KaQoXml^^ntri 
equity  of  the  statute;  for  while  you  do  no  more  than  he  would  Siin  tovtoiq 
have  done,  you  do  not  act  contrary  to  the  statute,  but  in  con-  '^^P<^  "^o  ««^o- 
formity  thereto.  ^«'  ^""  °P^*^ 

\tiirii  6  vofioQtTijg^  ij  rjfiapTev  aTrXwc  mroiVj  nrapvop9ovv  to  eXXtupOtv,  6  Kav  6  vofio9trT)g  ovtmq  av 
iiiroij  tKu  Trapwv,  cat  £t  rjSit,  tvofioOtTijatv  av.     Arist.  Ethic,  ad  Nicom.  lib.  5.  c.  10.] 

In  some  cases  the  letter  of  an  act  of  parliament  is  restrained 
by  an  equitable  construction ;  in  others  it  is  enlarged ;  in  others 
the  construction  is  contrary  to  the  letter. 

That  equitable  construction,  which  restrains  the  letter  of  a  P'o^-  ^^^' 
statute,  is  defined  by  Aristotle  in  this  manner: — JEquitas  est  cor-  oj^^jT  ^* 
itctio  legis  generntim  lattv  qua  parte  defecit ;  or,  as  the  passage   [(aMf  the 
is  explamed  by  Pcronius^  JEqtdtas  est  correct io  qturdam  legi  ad-  original  had 
hibita^  quia  ab  ea  abest  aliquid  propta'  gencralcin  sine  exceptione  1^^^"  correctly 

the  gloss  would  not  have  been  necessary.     We  transcribe  the  passage: — Kat  fpiv  avrtj  t) 

?>t><rif  Tov  tTuiKOVQ,  iirapvop9utfia  rov  vo/iov,  t)  tWnrrti  Sia  to  KaOoXov.     Arist.  Ethic,  ad  Nicom. 
lb.  5.  c.  10.] 

The  words  of  2  Westm.  c,  1 1.  are  general,  that  all  bailiffs  and  piow.  565. 
receivers,  who  in  passing  their  accounts  before  auditors  assigned  Zouch  v. 
shall  be  found  in  arrear,  may  be  committed  to  the  next  gaol :  ^towdl. 
yet,  if  an  infant  bailiff  or  receiver  be  found  in  arrear,  he  shall 
not  be  conmiitlted ;  for  he  is  not  by  reason  of  his  want  of  dis- 
cretion within  the  equity  of  the  statute. 

If  a  law  be  made,  that  whoever  does  a  certain  act  shall  be  p.    .   .g, 
adjudged  a  felon  and  suffer  deatli;  yet,  if  a  madman  do  this,  he  Kyston  v. 
shall  be  excused  :  for,  as  the  action  is  not  to  be  imputed  to  him,  Siudd. 
but  to  an  involuntary  ignorance  brought  upon  him  by  the  hand 
of  God,  he  is  not  within  the  reason  of  the  law. 

But,  if  a  felonious  act  be  done  by  a  drunken  person,  it  is  felony  ;  pio^,  j  j,^ 
and,  although  he  did  not,  when  drunk,  know  what  he  did,  he  Kcniger  v. 
shall,  because  he  brought  the  ignorance  upon  himself,  suffer  death,  loyassa. 

lie 
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He  does  indeed  deserve  to  be  doubly  punished  ;  for  he  has  been 

guilty  of  two  offences,  the  setting  of  an  ill  example  to  others  in 

being  drunk,  and  tlie  doing  of  a  thing  which  the  law  prohibited. 

Rid.  Actions,  which  proceetl  from  involuntary  ignorance,  are  in  le- 

[ETopov  '<  ^  ^  ^  gal  phrase  said  to  have  been  done  ex  ignurantia  [a) ;  actions  which 

coijM  Koi  TO  ft  I  proceed  from  ignorance  that  miffht  have  been  avoided,  are  said  to 

ayvotav  xpar-     f  ,  j      ®   .  ^  ,  ° 

rttv  row  "*^'^  ^^"  done  tgiioranter, 

trfvovvra  iroiwv.  Arist.  Ethic,  ad  Nicom.  lib.  3.  c.  1.]  j]  {a)  Where  a  prisoner  was  indicted 
for  maliciously  shooting  A,  B.  on  the  high  seas,  and  the  offence  was  within  a  few  weeks  of  the 
pasui^  of  the  39  G^o.  3.  c.  37.  (which  enabled  the  trying  the  prisoner  on  land),  and  before  be 
could  hare  had  knowledge  of  the  passing  the  act,  the  Judges  thought  that  ns  he  could  not 
have  been  tried  but  for  that  act,  and  as  he  could  not  have  known  of  it,  he  ought  to  be  par- 
doned. Rex  V.  Bailey,  Russ.  &  Ry.  C.  Ca.  l.|l 

Plow.  467.  That  equitable  construction,  which  enlarges  the  letter  of  a  sta- 

Eyston  v.  tute,  is  thus  defined  : — JEquitas  est  vaborum  Icgis  direct io  efficicnsy 

Studd.  ^^^  j^,^^  yp^  solumviodo  legis  cavetur  verbis^  ut  omnis  alia  in  crquali 

genere  eisdevi  caveatur  ver-bis. 
Plow.  56.  The  words  of  the  13  E.  1 .  are,  Circumspecte  agatis  de  ncgotiis 

Piatt.  V.  The  tangejitibtis  episcopum  Norvicensem ;  yet  this  statute,  although 
Sheriff  of         Qniy  ti^g  bishop  of  Norwich  be  named,  has  been  always  extended 

by  an  equitable  construction  to  other  bishops. 
Plow.  467.  The  remedy  given  by  the  9  E.  3.  c.  3.  against  executors  has 

Eyston  v.  been  always  extended  by  an  equitable  construction  to  adminis- 

Studd.  trators;  because  these  are  within  the  equity  of  the  statute. 

_,  A  statute  oufjht  sometimes  to  have  such  equitable  construction 

Plow.  109.  -..^.11^* 

Fulmerston       »«  is  contrary  to  the  letter. 

V.  Steward,  3  Rep.  7.    Hob.  346. 

Plow.  13.  By  the  1  E.  2.  st.  2.  the  breaking  of  a  prison  by  a  prisoner 

Reniger  v.         confined  for  felony  is  made  felony:  yet,  if  a  prison  be  on  fire,  and 

Fogaaia.  ^  prisoner  break  it  in  order  to  save  his  life,  he  shall  be  excused, 

notwithstanding  the  excusing  of  him  be  directly  contrary  to  the 

letter  of  the  statute. 

Plow.' 88.  By  2  Westm.  c.  12.  the  party  acquitted  upon  an  appeal  may  re- 

Straungc  cover  damages  against  all  who  have  been  abettors  of  the  appeal ; 

V.  Cfoker.         ygj  jf  ^  gQj^  g^et  nis  mother  in  bringing  an  appeal,  he  shall  not, 

°*       *         although  he  act  contrary  to  the  letter  of  the  statute,  be  liable  to 

damages ;  for  the  common  law  and  reason  both  say,  that  it  is  the 

duty  of  a  son  to  aid  and  abet  his  mother. 

Le  Neve  v.  [^^  ^  deed  respecting  lands  situate  in  any  of  those  counties 

Le  Neve,  where  the  legislature  have  required  registration,  is  not  registered, 

1  Ve«.  64.        and  afterwards  the  same  lands  are  sold  or  mortgaged  by  a  deed 

properly  registered  ;  if  the  person  claiming  under  the  second  deed 

has  notice  of  the  first  deed,   the  person  claiming  under  the  first 

deed,  though  it  is  not  registered,  shall  be  preferred  to  him;  for 

though  the  register  act  vests  the  legal  estate  according  to  the  prior 

registry,  yet  it  is  left  open  to  all  equity;  and  there  is  no  danger 

to  the  subsequent  purchaser,  who  might  refuse,  if  he  had  notice 

of  the  prior  conveyance.     And  a  similar  construction  has  pre- 

A^^i9  vailed  upon  the  statute  of  enrolments  27  H.  8  c.  16.     And  so  on 

the  statute  of  frauds,  29  Car.  2.  c.  3.  the  courts  have  decided,  that 

as  it  was  made  with  a  design  to  prevent,  either  in  marriage  or 

any 
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any  other  treaties,  uncertainty,  perjury,  and  contrariety  of  evi- 
dence, the  cases  not  liable  to  these  inconveniences  are  not 
within  it.] 

A  statute,  which  is  to  take  away  a  remedy  given  by  the  com-   jq  j^qJ 
mon  law,  ought  never  to  have  an  equitable  construction.  282. 

Hammond  v.  Webb. 

If  the  words  of  a  statute  do  not  extend  toja  mischief  which  Vaugh.  373. 
rarely  happens,  they  shall  not  be  extended  by  an  equitable  con-  Bole  v. 
struction  to  that  mischief;  but  the  case  is  to  be  considered  as  a  Horton. 
casus  omissus  :    for  the  objects  of  statutes  are  mischiefs  qiuc  fre- 
quentiiis  accidtint.     [But  it  is  no  reason,  when  the  words  of  a  law 
do  enough  extend  to  an  inconvenience  seldom  happening,   that 
they  should  not  extend  to  it  as  well  as  if  it  happened  more  fre- 
quently, because  it  happens  but  seldom.] 

A  statute  shall  never  have  an  equitable  construction,  in  order  ^  Leon.  135. 
to  overthrow  an  estate.  Wroth  v.  The 

Countess  of  Sussex. 

The  sense  of  words  used  in  an  explanatory  statute  ought  not  Carth.  396. 
to  be  extended  by  an  equitable  construction  ;  but  their  meaning.  Inhabitants  of 
the  explanatory  statute  being  a  legislative  construction  of  the  S^'^^'^^o'ii^ 
words  used  in  a  former  statute,  ought  to  be  strictly  adhered  to.  534  1-3^.  ^.j^j^ 
rule  that  the  statutes  of  explanation  shall  always  be  taken  literall}*,  is  denied  by  Lord //o6ar/, 
in  2  Roll.  Rep.  500,  501.  Winch,  123.  Sir  Wm.  Jon.  59. ;  for  no  statute  law,  he  says,  should 
exclude  all  equity.  And  in  3  Co.  75.  a.  it  is  said  in  argument,  and  seems  admitted  by  the 
court,  that  statutes  of  explanation  are  always  interpreted  beneficially.] 

7.  A  Statttte  which  co?icems  the  public  Good  ought  to  be  construed 

liberally. 

The  crown  is  bound  by  the  general  words  of  a  statute  made   jj  j^^    ^^ 
for  the  maintenance  of  religion,  the  advancement  of  learning,  or   Magdalen 
the  support  of  the  poor ;  because  all  statutes  in  which  the  pub-  College's 
lie  are  interested,  ought  to  be  so  construed  that  they  may  be   e^g^fjo**^^^* 
effectual.  ' 

Parker  4.  fPhe  general  rule  ia,  that  the  king's  rights  shall  not  be  barred  or  restrained,  unless 
he  be  specially  named.  The  instances  mentioned  in  the  text,  which  are  adduced  as  exceptions 
to  it,  open  a  very  uncertain  latitude.  "  In  such  cases,"  saith  a  very  sensible  writer,  "  I  pre- 
**  sume,  he  may  be  precluded  of  such  inferior  claims  as  might  belong  indifferently  to  the  king 
**  or  to  a  subject,  as  the  title  to  an  advowson  or  a  landed  estate,  but  not  stripped  of  any  part 
**  of  his  ancient  prerogative,  nor  of  those  rights  which  are  incommunicable,  and  are  appro- 
"  priated  to  liim  as  essential  to  his  regal  capacity,"  1  Wooddes.  31,  52.  Parker,  180.] 
H  Attoru..Gcn.  v.  Newman,  1  Price  R.  438  |1 

Every  word  in  an  act  of  general  pardon  shall  be  taken  most  Keilw.  los. 

strongly  against  the  king.  pl.  i* 

A  statute  made  j)ro  bono  publico  shall  be  construed  in  such  Str.  953.  258. 

manner,  that  it  may  as  far  as  possible  attain  the  end  proposed.  P'^rce  v.  Hop- 

The  New  River  water  act  was  holden,  although  only  the  city   2  Vern.  451. 
o^ London  be  therein  mentioned,  to  extend  to  places  adjacent;  be-  New  River 
cause  all  statutes  made  for  the  conveniency  of  the  public  ought  Company  v. 
to  have  a  liberal  construction.  Graves. 

It  has  been  holden,  that  a  statute  discharging  insolvent  debtors    12  Mod.  513, 
ought  to  be  construed  strictly,  because  it  gives  away  the  property   p?jl.'-"'"^  ^' 
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1  Inst.  381. 


n  Rep.  74,  75. 
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of  some  subject ;  and  by  Holt  C.  J. — Let  a  statute  be  ever  so 
charitable,  if  it  give  away  t!ie  property  of  a  subject,  it  ought  be 
construed  strictly. 

8.  A  remedial  Statute  ought  to  be  construed  liberally. 

Such  construction  ought  to  be  put  upon  a  remedial  statute  as 
will  tend  to  suppress  the  mischief  intended  to  be  remedied. 

A  statute  made  for  the  suppression  of  a  fraud,  or  to  give  a 
more  speedy  remedy  for  a  right,  ought  to  be  construed  liberally; 
because  such  construction  is  for  the  furtherance  of  justice. 

It  is  the  duty  of  judges  to  put  such  construction  upon  a  statute 
as  may  redress  the  mischief;  guard  against  all  subtle  inventions 
and  evasions  for  the  continuance  of  the  mischief  j^ro  privato  com^ 
modo  ;  and  give  life  and  strength  to  the  remedy  pro  bono  publico^ 
according  to  the  true  intent  of  the  makers  of  the  law. 

A  fine  levied  by  a  husband  seised  in  the  right  of  his  wife 
is  within  the  letter  of  the  statute  of  Gloucester;  but  as  the  heir 
would  be  thereby  barred  of  the  inheritance  of  his  mother  by  the 
warranty  of  his  father,  although  no  assets  did  descend  upon  him, 
the  construction,  in  order  to  prevent  this  mischief,  has  been, 
that  such  fine  does  not  bind  the  heir,  unless  assets  did  descend 
upon  him. 

By  the  ISEliz.  c.  10.  it  is  enacted,  "That  from  henceforth 
"  all  leases,  gifts,  grants,  feoffments,  conveyances,  or  estates  to 
"  be  made,  had,  done,  or  suffered  by  any  master  and  fellows  of 
"  a  college,  to  any  person  or  persons,  bodies  politic  or  cor- 
"  porate,  other  than  for  the  term  of  twenty-one  years,  or  three 
"  lives,  shall  be  utterly  void  and  of  none  effect,  to  all  intents, 
"  constructions,  and  purposes."  After  the  making  of  this  statute, 
the  master  and  fellows  of  Magdalen  College  granted  certain  pre- 
mises by  indenture  to  the  queen,  her  heirs  and  successors  for 
ever,  with  condition  that  she  should,  before  a  day  mentioned  in 
the  indenture,  convey  and  assure  the  same,  by  letters  patent 
under  die  great  seal,  to  Benedict  Spinola^  a  merchant  of  Genoa. 
The  question  was,  whether  the  grant  to  the  queen  were  good  ? 
or,  in  other  words,  whether  the  queen  were  bound  by  the  general 
words  of  the  statute  ?  It  was  holden,  that  where  the  crown  has 
by  prerogative  any  estate,  right,  title,  or  interest,  this  is  not 
barred  by  the  general  words  of  a  statute;  but  that,  in  this  case, 
as  the  queen  would  not  be  deprived  of  any  estate,  right,  title,  or 
interest  which  she  had  in  the  premises  before  the  making  of  the 
statute,  she  is  bound  thereby;  and  that  such  construction  is 
necessary,  for  the  preventing  of  subtle  inventions  and  evasions, 
by  which  this  act,  made  for  the  maintenance  of  religion  and  the 
advancement  of  arts  and  sciences,  might  be  eluded. 

A  penal  Statute  ought  to  be  construed  strictly. 
Plow.  17.  The  rules  of  the  common  law  will  not  suffer  the  general  words 

Reniger  v.  of  a  statute  to  be  restrained,  to  the  prejudice  of  a  person  upon 
Fo^issa  ,Bro.  ^hom  a  i)enalty  is  inflicted ;  but  there  are  a  multitude  of  cases  to 
Pari.  pi.  13.  ^  ^  ,hew. 
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shew,  that  the  general  words  of  a  statute  ought  to  be  restrained 
in  favour  of  such  person. 

Wherever  a  greater  punishment  is  inflicted  by  a  statute  for  a  2  Inst. 468. 
second  offence,  an  offender  is  not  liable  thereto,  unless  there  has 
been  judgment  against  him  for  a  former  offence ;  for  a  penal  statute 
ought  to  be  construed  strictly,  and  it  does  not  appear,  that  he  has 
beenguiltyof  a  former  offence,  unless  there  has  beensuch  judgment. 

The  statute  which  gives  an  action  of  attaint  in  a  plea  real,  being  gro.  Pari. 20. 
a  penal  statute,  has  never  been  extended  to  a  plea  personal. 

It  was  in  one  case  holden,  that  statutes  which  give  costs  are  to   Salk.  205. 
be  construed  strictly ;  costs  being  a  kind  of  penalty.  ^ 


And  in  another  case,  wherein  the  authority  of  the  last- 
mentioned  case  was  recognized,  it  was  said  by  Lord  Hard'-mcke 
C.  J.,  to  be  a  settled  rule,  that  statutes  which  give  costs  are  to 
be  construed  strictly. 

However  true  it  may  in  the  general  be,  that  penal  laws  are  to 
be  construed  strictly,  yet,  even  in  the  construction  of  these,  the 
intention  of  the  legislators  ought  to  be  regarded. 

\Bidler  J.  said,  "  It  is  not  true  that  the  court,  in  the  expo- 
sition of  penal  statutes,  are  to  narrow  the  construction.  We 
are  to  look  to  the  words  in  the  first  instance,  and  where  they  are 
plain  we  are  to  decide  on  them.  If  they  are  doubtful,  we  are 
then  to  have  recourse  to  the  subject-matter ;  but  at  all  events  it 
is  only  a  secondary  rule." 

But  the  court  cannot  extend  a  penal  law  to  other  cases  than 
those  intended  by  the  legislature,  though  they  may  think  they 
come  within  the  mischief  intended  to  be  remedied.  Therefore  a 
curate  of  a  curacy,  augmented  by  Queen  An7ie^s  bounty,  not 
felling  within  the  words  "spiritual  person  beneficed  with  any 
parsonage  or  vicarage,"  in  the  residence  act  21  Hen.  8.  c.  13.  §  6., 
was  held  not  liable  to  the  penalties  of  non-residence  under  that 
statute. 

So  also  where  a  party  was  brought  up  as  a  felon  convict  under 
the  smuggling  act  19  Geo.  2.,  for  not  surrendering  himself  in  com- 
pliance with  an  order  in  council  for  him  to  surrender  on  a  charge 
of  being  armed  on  the  sea  coast,  8:c. ;  and  it  was  objected,  that 
the  statute  required  the  sheriff  to  proclaim  the  order  in  two 
market  towns  ?iear  the  place  where  the  offence  was  committed, 
and  it  was  proclaimed  at  towns  forty-two,  thirty,  and  six  miles 
distant,  when  there  were  towns  only  six,  eight,  and  fourteen  miles 
distant;  the  court  held  the  objection  good,  since  it  was  a 
penal  statute,  and  to  be  construed  strictly ;  and  though  ?irar 
might  not  mean  ticxt,  it  nniat  mean  within  a  reasonable  distance. || 

It  is  declared  by  the  25  E.  3.  to  be  treason  for  a  servant  to 
kill  his  master.  A  question  arising  upon  this  statute,  whether  a 
servant  who  had  killed  his  master's  wife  ought  to  have  judgment 
to  be  drawn  and  hanged,  or  only  to  be  hanged  ?  it  was  holden 
by  all  the  Judges  that  this  is  treason,  and  the  judgment  was  that 
he  should  be  drawn  and  hanged  ;  and  by  Coo/ce  J.  —  Notwith- 
standing 
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Standing  that  a  statute,  which  increases  a  punishment  beyond 
what  it  was  at  the  common  law,  ought  not  to  be  extended  by  an 
equitable  construction,  yet  the  words  of  sucli  statute  ought  to  be 
construed  according  to  the  true  intention  of  the  makers  of  the 
statute. 

The  7  H.  7.  c.  1.  and  the  3  H.  8.  c.  1.  make  the  departure  of  a 
soldier  from  liis  captain  without  Hcence  felony.  A  question 
arising,  whether  the  departure  of  a  soldier  without  licence  from 
his  conductor,  to  whom  he  was  delivered  to  be  brought  to  tlie 
sea-side,  was  felony  ?  It  was  resolved  by  nine  judges  against 
three  that  it  was  felony ;  for  that  a  conductor  is  a  captain  within 
the  meaning  of  the  statutes,  and  that  a  penal  statute,  when  made 
for  the  public  service,  and  good  of  the  king  and  realm,  ought 
to  be  construed  according  to  the  intention  of  the  makers  of  the 
statute. 

It  was  holden,  than  an  offender  who  had  been  guilty  of  arson 
was  not  entitled  to  the  benefit  of  clergy,  notwithstanding  this  was 
not  expressly  taken  from  him  by  any  statute ;  and  it  is  added, 
that  there  are  many  cases  in  our  books  where  penal  statutes  have 
been  construed  by  intendment  for  the  suppression  of  a  mischief, 
the  advancement  of  justice,  and  the  putting  of  a  stop  to  heinous 
offences. 

A  statute  which  is  made  for  the  good  of  the  public  ought, 
although  it  be  penal,  to  receive  an  equitable  construction. 

A  statute,  which  is  penal  to  some  persons,  may,  provided  it  be 
beneficial  to  all  others,  have  an  equitable  construction ;  for  every 
statute  is  penal  to  some  persons  :  and  if  the  extending  of  a  penal 
statute  by  an  equitable  construction  be  more  advantageous  than 
prejudicial  to  the  greater  part  of  the  people,  it  may,  by  the  rules 
of  law,  be  so  extended. 

The  statute  of  Marlcbridge,  c.  2i.  against  committing  waste  is 
penal ;  yet  it  has  been  construed  liberally.  The  words  of  this 
statute  avejinnarii  luni  Jaciant  vastum:  but  it  has  been  holden, 
that  tfie  \ioxdiJirmarii  extends  to  strangers ;  it  has  likewise  been 
holden,  that  this  statute  extends  to  waste  omittendo^  although  the 
word  faciatU  in  the  strict  sense  of  it  does  only  mean  active  waste. 
II The  Stat.  8  Ann.  c.  7.,  imposing  a  penalty  of  treble  the 
value  on  the  importation  of  foreign  goods  prohibited  to  be 
imported,  is  prospective  in  its  operation,  and  extends  to  goods 
prohibited  subsequently  to  the  statute,  as  well  as  previously 
toit.|| 

It  was  insisted,  that  the  statute  against  simony,  being  a  penal 
law,  ought  to  receive  no  aid  from  a  court  of  equity:  but  by 
H'ig/it  Lord  Keeper  —  This  court  will  aid  remedial  laws  not- 
withstanding they  are  penal,  not  indeed  so  as  to  make  them 
more  penal,  but  to  let  them  have  their  proper  effect. 

[Even  statutes  which  take  away  clergy  are,  in  some  cases,  to 
.  be  taken  by  equity ;  and  if  a  statute  is  made  suppletory  to  the 
common  law,  and  in  a  similar  case,  and  takes  away  clergy,  it 
must  be  construed  liberally.] 

10.  Some 


(K)  How  Guilt  of  DisobedieTwe  to  a  Statute  punished.  465 

10.  Some  other  Rules  is:hich  ought  to  he  obsaved  in  the  Constrtictton 

of  a  Statute. 

Such  construction  ought  to  be  put  upon  a  statute  as  does  not  jj^i,  g^^ 
suffer  it  to  be  eluded.  Moore  v. 

Hussey.     3  Rep.  7.  11  Rep.  75. 

Every  statute  ought  to  be  construed  for  the  preventing  of  delay  2  Inst.  6II. 

as  much  as  possible.  614. 

A  statute  ought  to  be  so  construed,  that  no  man  who  is  inno-  1  Inst.  360. 
cent  be  punished  or  endamaged. 

No  statute  shall  be  construed  in  such  manner  as  to  be  incon-  ^art.  136. 

venient  or  against  reason.  Hu^'hes   ' 

1  Inst.  97.     5  Rep.    Cawdrie*s  case. 

By  the  12  Car.  2.  c.  17.  all  persons  presented  to  benefices  in  Sid.S52. 

the  late  times,  who  should  conform  as  in  the  statute  was  di-  Crawley  v. 

rccted,  were  to  be  confirmed  therein,  notwithstandiiig  any  act  or  Pl»"l'ps- 
thing  -i^hatsocver :  yet  it  was   holden,   that  the  statute  did  not 
extend  to  the  confirming  of  a  person,  who  had  been  simoniacally 
promoted. 

If  the  meaning  of  a  statute  be  doubtful,  the  consequences  are  ioMod.344. 

to  be  considered  in  the  construction :  but,  where  the  meaning  is  The  Queen  v. 

plain,  no  consequences  are  to  be  regarded  in  the  construction ;  ^'™pson- 
for  this  would  be  assuming  a  legislative  authority. 

If  a  statute  be  penned  in  dubious  terms,  usage  is  a  just  rule  to  Vaugh.  169, 

construe  it  by ;  foi-  jus  ct  norma  loquendi  is  governed  by  usage,  ^^^-       . 

and  the  meaning  of  words  spoken  or  written  ought  to  be  allowed  Qo^J^ieij. 

to  be  as  it  has  constantly  been  taken  to  be  :  but  if  the  usage  have  [Parker,  44. 

been  to  construe  the  words  of  a  statute  contrary  to  their  obvious  i  Term  R. 

meaning,  such  usage  is  not  to  be  regarded  ;  it  being  rather  an  "^^^O 
oppression  of  those  concerned  than  a  construction  of  the  statute. 

A  statute  which  gives  a  new  remedy  ought  not  to  have  a  liberal  2  Sid.  6.7. 

construction.  Poolv.Neel. 

A  statute  creating  a  new  jurisdiction  ought  to  be  construed  Stra.  258. 

strictly.  260.  Pierce  v. 

Hopper. 
10  Rep.  75. 

It  has  been  holden,  that  the  6G.  1.  c.  21.  which  jjives  the  „    .    ,^^ 

commissioners  01  excise  a  jurisdiction  to  condemn  in  a  summary  Warwick  v. 
way    certain   goods    tlierein    mentioned,    out    to   be   construed   White, 
strictly ;  because  it  breaks  in  upon  the  ancient  jurisdiction  of  the 
Court  of  Exchequer. 

A  private  statute  ought  not  to  have  a  liberal  construction.  o  jvfod.  57. 

Thrcadneedle  v.  Lynam. 

(K)  How  a  Person  guilty  of  Di.sobedience  to  a  Statute 
may  be  punished. 

'1\^HEN  a  statute  giveth  a  forfeiture  or  penalty  against  him   i  Inst.  159. 
who  wrongfully  detaineth  or  dispossesseth  anoUier  of  his  3  Lev.  290. 
duty  or  interest,  he  that  hath  the  wrong  shall  have  the  forfeiture 
or  penalty,  and  shall  have  an  action  therefore  upon  the  statute  at 
Vol.  VII.  III.  the 
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the  common  law ;  for  the  king  shall  not  have  the  forfeiture  in 
such  case ;  and  so  it  was  atljudged  in  the  exchequer  upon 
conference  with  the  other  judges,  in  an  information  for  the 
treble  value  for  not  having  set  out  tithes  at  Iclingtofi  in  the 
county  of  Cambridge, 
s  Inst.  55. 74.  As  every  statute  made  against  an  injury,  mischief,  or  grievance, 
10  Rep.  75.        j]Qgg  impliedly  give  a  remedy;  the  party  injured,  if  no  remedy 

be  expressly  given,  may  have  an  action  upon  the  statute. 

6  Mod.  26.  If  a  statute  command  or  prohibit  a  thing  for  the  advantage  of 

Anon.  ^  particular  person,  that  person  shall  have  an  action  upon  the 

statute,  to  recover  satisfaction  for  an  injury  done  him  contrary 

thereto ;  for  it  would  be  strange  that  there  should  in  such  case 

be  no  remedy  except  in  a  court  of  equity. 

Poph.  175.  If  a  penalty   be  given   by   a  statute,  but  no  action  for  the 

Welden  v.        recovery  thereof  be  given,  an  action  of  debt  will  lie  for  the 

^^^'^'  penalty. 

2  And.  127,  If  a  thing  be  prohibited  by  a  statute  under  a  certain  penalty, 

128.  Agard  v.  ^^j  ([^q  penalty,  or  any  part  of  it,  be  given  to  him  who  will  sue 
2F?awk'c  ''6  ^^^  ^^^  same,  any  person  may  bring  an  action  or  information  for 
§  1 7.     •   •  -  •  ^j^g  penalty. 

Salk.  178.  ^^  ^^^  penalty  given  by  a  statute  is  to  be  recovered  in  a  court 

Walwyn  v.  of  record,  this  can  only  be  recovered  in  one  of  the  superior  courts 
Smith.  at  Westmmstet' ;  for  being  a  penal  law  it  ought  to  be  construed 

strictly,  and  these  are  the  courts  in  which  the  king's  attorney- 
general  is  supposed  to  attend. 
Cro.  Eliz.  480.       If  an   action    upon    a    statute  giving  a  penalty    be  brought 
Partridge  v.      against  several  defendants,  only  one  penalty  can  be  recovered. 
Naylor. 

Salk.  182.  ^"^  ^^^  conviction  be  upon  a  statute  giving  a  forfeiture,  each 

The  Queen  v.  defendant  must  pay  the  forfeiture :  for  the  forfeiture  in  such  case 
King.  is  not  in  the  nature  of  a  satisfaction  to  the  party   injured,  but  a 

punishment  of  the  offender ;  and  altliough  debts  be  joint,  crimes 
are  several. 
Cro.  Eliz.  G35.       When  a  statute  commands  or  prohibits  a  thing  of  public 
Croucher's        concern,   the  person  guilty  of  disobedience  to  the  statutes,  be- 
13^  163  sxdcs  being  answerable  in  an  action  to  the  party  injured,  is  like- 

1  Hawk.  ^ise  liable  to  be  indicted  for  the  disobedience. 

C   22   "S  5. 

\,. ,      '  If  the  thing  commanded  or  prohibited  by  a  statute  can  only 

2  Sid.  209.  I  •     r    •    1  *  .  ^  'C'^    1       ^  •     .1 

Rexv.Pawlyn.  "^  prejudicial  to  one  or  two  persons,  as,  it  it  be  to  repair  the 
bank  of  a  river,  for  want  of  having  done  which  the  ground  of  a 
certain  person  has  been  overflowed,   no  indictment  lies ;  the  re- 
medy being  by  an  action  upon  the  case. 
1  Mod.  71.  I»  a  statute,  although  it  extend  to  all  persons,  chiefly  concern 

Rex  V.  begin-    disputes  of  a  private  nature,  as  those  relating  to  distresses  be- 
ham,  Jbid.28S.  tween  lords  and  tenants,  an  offence  against  the  statute  is  not  in- 
dictable. 
P'itzg.  66.  If  a  statute  inflict  a  new  punishment  upon  the  person  guilty  of 

Rex  V.  Wool-    an  offence,  before  punishable  at  the  common  law,  the  offence  is 
»ton.  10  Mod.  g^in  punishable  as  it  was  before  the  making  of  the  statute.     The 
crime  of  forgery,   notwithstanding  the    5   Eliz.,   is  at  this  day 
punishable  in  the  same  manner  as  it  was  at  the  common  law. 

An 
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Aw  indictment  against  a  person  for  having  acted  as  a  justice  of  Cro.  Jac.643. 
peace,  whereas  he  had  not  lands  to  the  value  of  40/.  per  annum,   Castle's  case, 
was  holden  to  be  bad ;  because  this  is  a  new  offence,  and  the   Mich. 21  Jac.i, 
method  of  recovering  the  penalty  given  is  prescribed  in  the  sta- 
tute; and  by  the  court  —  Where  a  statute  creating  a  new  of- 
fence gives  a  penalty,  and  directs  how  it  shall  be  recovered,  the 
offence  cannot  be  punished  in  any  other  way  than  that  directed 
by  the  statute. 

Since  this  case  it  has  been  holden,  that  if  the  thing  commanded   1  Mod.  34. 
or  prohibited  by  a  statute  be  of  public  concern,  an  offender  u'-P^o^"^  ^^2^ 
against  the  statute  may  be  indicted,  although  the  offence  be  a   j  Vent.  63, 
newly  created  one,  and  the  method  directed  for  recovering  the  S.  C. 
penalty  given  be  not  indictment ;  for  that  the  giving  of  other 
affirmative  remedies  shall  not,  unless  these  words,  and  not  other- 
wise,  are  added,  take  away  the  general  way  of  proceeding  which 
the  law  has  appointed  for  the  offence. 

The  former,  however,  seems  to  be  the  better  opinion  ;  for  it  is   2  Hawk.  c.  25. 
laid  down  in  divers  books,  that  if  a  statute  creating  a  new  offence   §  '*•    Show, 
appoint  a  particular  method  of  proceeding  against  the  offender,   ^-ft^2„'^47| 
as  by  commitment  or  information,  without  mentioning  an  indict-         ° 
ment,  no  indictment  lies ;  because,  as  other  methods  of  proceed- 
ing are  expressly  mentioned,  that  by  indictment  seems  to  be  ex- 
cluded by  implication. 

In  a  modern  case  the  doctrine  of  the  last-mentioned   books  is    1  Butt.  545. 
recognized ;  and  by  Lord   Mansfield  C.  J.,   Crqfton^s  case  has   JJf''  y-^^^g*^^ 

.  f%  1*1.11  I  oCe  too  rvcX 

been  otten  denied  to  be  law.  ^  Pensax, 

1  Barnard  B.  R.  127.     Rex  v.  Robinson,  2  Burr.  803.     Rex  v.  Boyall,  Id.  834. 

[WTiere  a  new  offence  is  created  by  a  statute,  and  a  penalty   Rex  v.  Harris, 
annexed  to  it  by  a  separate  and  substantive  clause,   it  is  not  ne-   4  Term  R. 
cessary  for  the  prosecutor  to  sue  for  the  penalty,  but  he  may  pro-  ^^^• 
ceed  on  the  prior  clause  by  indictment,  on  the  ground  of  its 
being  a  misdemeanor.] 

It  has  been  holden,  that  if  a  statute  creating  a  new  offence  and  2  Hawk,  c  25. 
inflicting  a  penalty,  provide,  that  the  penalty  may  be  recovered  §  4. 
by  action,  bill,  plaint,  information,  or  ofherwiscy  an  indictment 
will  lie  upon  the  statute. 

By  the  12  Geo.  1.  c.  35.  a  penalty  of  20.?.  per  thousand  is  given  Stra.  828. 
for  burning  place-bricks  and  stock-bricks  together ;  but  there  is  l^cx  v.  Mal- 
no  appropriation  of  the  penalty,  nor  is  any  method  of  recovering 
it  directed.  Upon  a  demurrer  to  an  indictment  for  lliis  offence, 
the  court  held,  that  this,  like  every  unappropriated  penalty,  is  in 
the  nature  of  a  debt  to  the  crown,  and  recoverable  by  action  in 
a  court  of  revenue;  but  that  an  indictment  does  not  lie. 

(L)  Of  pleading  a  Statute. 

1.  A  public  Statute. 
A    PUBLIC  statute  may  be  pleaded  without  reciting  it ;  for  the  "^  Rep.  76. 

rule  of  law  is,  that  the  iudires  are  ex  officio  bound  to  take   ^^""»"jj'* 
_   ..         /.  LI*       .  **      °  '*'  c»se.    Bro. 

noUce  of  every  public  statute.  Pari.  pi.  09. 

9  Roll.  Abr.  465.    Cro.  JEWt.  601.    Doct.  pi.  .137, 

H  h  2  Upon 


land. 
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8  Rep.  28.  Upon  this  principle,  tliut  ihe  judges  are  bound  to  take  notice  c^ 

The  Prince's      every  jniblic  statute,  it  is  holtlen,  that  mil  tid  record  cannot  be 
case.    Cro.        pleaded  to   a   public   statute:  and  by  the  court  —  God  forbid, 
II 15 Es^t  322.11   ^^^^^  ^^  ^^^  record  of  a  public  statute  sliould  be  lost  or  destroyed 
by  fire,  this  should  tend  to  the  prejudice  of  the  commonwealth. 
In  such  case,  the  judges  may,  from  some  printed  copy,  or  from 
some  record  in  which  it  has  been  pleaded,  or  in  some  other 
way,  inform  themselves  of  the  contents  of  the  lost  or  destroyed 
statute. 
10  Rep.  57.  If  part  of  a  statute  be  public,  and  the  residue  thereof  private. 

The  Chancel-  (j^^j-g  jg  j^q  necessity  that  the  part  which  is  public  should  be  re- 
lor  of  Oxfords      .      ,  .        i      ,.  "^  '  ^ 

case.    Hob.       Cited  m  pleadmg. 

227.     SiJ.24.  T^        ,  r  ^  /-    1 

II  By  the  statute  of  4-1  Geo.  3.  c.  90.  §9.  copies  of  the  statutes 
of  Great  Britain  and  Ireland,  prior  to  the  union,  printed  by  the 
printer  duly  authorized,  shall  be  received  (mutually)  as  conclu- 
sive evidence  of  the  several  statutes  in  the  courts  of  either 
kingdom.  II 

2.  A  private  Statute* 

4  Rep.  76.  If  a  private  statute  be  pleaded,  it  must  be  recited  ;  for,  unless 

Holland's  case.  i],ijj  [^g  done,  the  iudffes  cannot  take  notice  of  any  thinff  therein 

2R0II.  Abr.  co,,t.:„e,i      '         ^      ^  ^  ^ 

466.  2  Mod.  conuineci. 

57.  D0Ct.pl.53.  T      .       .  1  ,  1  -r  •  ,,11 

H  H  C  L  16  It  IS  in  the  general  true,  that  if  a  private  statute  be  pleaded, 
8  Rep.  28.  ^'^^  ^^^^  record  may  be  replied :  but,  if  the  exemplification  of  a 
The  Prince's  private  statute  under  the  great  seal  be  pleaded,  7iid  tiel  record  can- 
case,  not  be  replied. 

3.  Sojiie  general  Rules  for  'pleading  a  Statute, 

Ld.  Raym  77.         In  pleading  a  statute,  it  is  not  necessary  to  recite  the  title ;  be- 
chance V.         cause  this  is  no  part  of  the  statute. 
Adams. 

6  Mod.  62.  In  pleading  a  statute,  it  is  not  necessary  that  the  preamble 

Mills  V.  Wil-  should  be  recited  ;  for  this,  although  it  usually  contain  the  mo- 
kins,8Mod.i44  tives  of  making  it,  is  no  part  of  the  statute. 

12  Mod.  .'^40.  If  a  statute  make  certain  circumstances  necessary  to  the  validity 
Birch  V.  I3cl-  of  an  act,  which  was  valid  at  the  common  law  without  such  cir- 
lamy.  cumstances,  this  does   not  alter  the  manner  of  pleading,  which 

was  used  before  the  making  of  the  statute. 
Ibid.  A  tenant  for  years  cannot  since  the  29  Car.  2.  c.  3.  assign  over 

^  his  term  without  doing  it  in  writing ;  but,  as  lit  might  have  done 

this  by  parol  at  the  common  law,  an  assignment  may  be  pleaded 
without  alleging  it  to  have  been  in  writing ;  and  it  may  be  given 
in  evidence  that  it  was  in  writing. 
/4^  Where  the  power  to  do  an  act  was  originally  granted  by  a  sta- 

tute, it  must  be  shewn  in  pleading  the  statute  that  the  act  was 
done  according  to  the  direction  of  that  statute,  and  of  every  sub- 
sequent statute  relative  to  the  subject. 
/^,  If  a  will  of  lands  be  pleaded,  it  must  be  shewn,  that  the  will  is 

in  writing,  as  by  the  32  H,  8,  c.  1.,  by  which  power  to  make  such 

will 
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will  was  first  given,  is  directed  :  and  it  must  be  likewise  shewn, 
that  the  requisites  made  necessary  to  the  validity  of  such  will  by 
the  29  Car.  2.  c.  3.  have  been  complied  with. 

When  a  temporary  statute,  which  has  expired,  is  continued  by  Stra.  1066. 

a  subsequent  statute,  it  is  sufticient  to  plead  the  former,  without  Rexv.Morgan. 
taking  any  notice  of  the  latter. 

If  one  statute  have  prohibited  the  doing  of  an  act,  and  another  Plow.  206. 

be  afterwards  made,  which  inflicts  a  forfeiture  on  the  person  who  Stradling  v. 

shall  do  the  act,  the  person  who  sues  for  the  forfeiture  must  plead  ^  ^^^g^"- 
both  statutes. 

Exception  was  tiiken  to  a  replication,  that  only  part  of  a  statute  Plow.  106. 

therein  pleaded  was  recited,  and  it  was  insisted,  that  the  whole  Fulnierstonev. 

statute  ought  to  have  been  recited  :  but  the  whole  court  agreed,  'g5^^^o.   Cro* 

that  the  replication  was  good;  for  that  no  person  is  obliged  to  jac.  1 40.  2  Jo. 

recite  in  pleading  any  more  of  a  statute  than  the  clause  which  50. 
makes  for  himself. 

But,  if  there  be  in  the  same  clause  of  an  act  of  parliament,  piow.  410. 

which  is  pleaded,  any  proviso  or  exception,  this  must  be  recited,  Newysv.Lark. 

although  it  should  make  against  the  party  reciting  it :  for,  as  the  I^^o-  Plead,  pi. 

proviso  or  exception  is  parcel  of  the  clause  which  is  pleaded,  ^^'^'    ^^* 

if  this  should  be  omitted,  it  would  amount  to  a  misrecital  of  the  [Vul.imev'es 

clause.  V.  Parker, 
1  Torm  R.  141.     Rex  v.  Hall,  Id.  322.]     ||Gill  v.  Scriven,  7  Term  R.  27.     Jelfs  v.  Ballard, 
1  Bos.  &  Pul.  468.11 

II  But  a  proviso  forming  a  distinct  sentence  need  not  be  stated,  Steel  v.  Smith, 

although  it  is  included  in  the  same  section  with  the  clause  pleaded.  ||  ^  ^^^'^ 

If  one  party  have  only  pleaded  such  part  of  a  statute  as  it  was      * 

for  his  interest  to  plead,  the  other  party  may  plead  any  other  j^^^'i  v^Potter. 

part  of  the  statute.  Ld.  Raym.  120. 

If  in  pleading  a  statute  it  be  said,  that  the  parliament  at  which  Ld.Raym.210. 

the  statute  was  made  continued  usque  ad  a  certain  day,  the  words  Birtv.Roth- 

ttsque  ad  in  this  case  include  the  day  to  which  they  relate ;  for  well. 
it  is  usual  to  say,  that  a  parliament  continued  usque  ad  a  certain 
day,  quo  die  it  was  prorogued ;  but  in  all  other  cases  the  day  to 
which  they  relate  is  excluded  by  the  words  usque  ad. 

4.  Some  Rules  for  pleading  a  Statute,  which  relate  to  particular 
Parts  of  the  Pleadings, 

If  a  statute  give  a  new  action,  the  statute  must  be  recited  in  2  Inst.  121. 
the  writ.  Bro.  Act.  sur 

le  Stat.  pi.  47.     Bro.  Purl.  pi.  75. 

But,  if  a  statute  giving  a  new  action  ascertain  the  form  of  a  Bro.  Act.  snr 
writ  to  be  used,  as   is  done  by  the  statute  giving  aformrdon  in   le  Stat. 
descender  and  by  other  statutes,  it  is  not  necessary  to  recite  the  l\'' '^  V,   , 
htatutc  in  the  writ ;  for  the  writ  itself  is  in  such  case  in  the  words 
of  the  statute. 

If  an  action  which  lay  at  the  common  law  be  given  by  a  statute  jj^. 

in  a  new  case,  the  statute  by  which  it  is  given  need  not  to  be  re- 
cited in  the  writ. 

If  an  action  of  trespass  be  brought  by  an  executor  de  bonis  as  ji^, 

portatisin  vita  tes/alorisy  there  is  no  necessity  that  the  writ  should 

H  !i  3  recite 


470 


STATUTE. 


1 1  Mod.  207. 
Hall  V.  Holli- 
daj. 
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'2  Bing.  257. 
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127.     Oliver 
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recite  the  statute  by  which  the  action  is  given  ;  because  an  action 
of  trespass  lay  at  the  common  law  in  other  cases. 

If  a  statute  in  any  case  direct  what  shall  be  pleaded,  the  plea 
must  be  in  tlie  words  of  the  statute. 

5.  OfMisrecitat  in  pleading  a  Statute, 

If  one  party  in  pleading  a  statute  misrecite  the  matter,  year, 
day,  or  place,  the  other  party  may  demur  generally,  there  being 
no  such  statute  ;  for  he  who  takes  upon  him  to  recite  a  statute 
must  do  it  truly. 

If  a  party  recite  a  statute  as  made  upon  a  certain  day,  which 
was  not  made  on  that  day,  he  has,  although  the  statute  be  a  pub- 
lic statute,  failed  ;  for  he  does  not  refer  to  the  knowledge  of  the 
judges,  as  he  would  have  done  if  he  had  said  against  the  form  of 
the  statute  in  such  case  provided.  If  he  had  said  so,  the  law 
would  have  referred  the  pleading  to  such  statute  as  had  been 
apt  for  it ;  but  as  he  has  recited  a  particular  statute,  if  there  be 
not  such  statute,  his  pleading  is  grounded  upon  a  thing  which 
does  not  exist. 

The  32  H.  8.  c.  9.  was  recited  to  have  been  made  at  a  par- 
liament holden  the  twenty-eighth  of  April  in  the  thirty-second 
year  of  the  reign  of  Henry  the  Eighth,  whereas  in  truth  the 
parliament  began  the  twenty-eighth  day  of  April  in  the  thirty- first 
year  of  that  prince's  reign,  and  was  continued  by  prorogation  to 
the  time  of  making  this  act.  It  was  insisted  that  the  misrecital 
was  fatal ;  but  it  was  holden  that  it  was  not ;  and  by  Hales  J.  — 
Every  meeting  of  a  parliament,  after  a  prorogation,  is  a  new 
session,  and  a  statute  can  never  relate  further  back  than  to  the 
first  day  of  the  session  in  which  it  was  made. 

||The  session  called  29Eliz.,  really  commenced  28  Eliz.  29th 
October;  then  the  parliament  was  adjourned  till  the  29th  November, 
and  then  adjourned  by  the  queen's  commissioners  to  the  15th 
February  following;  therefore  the  correct  way  of  stating  the 
statute  29  Eliz.  c.4.,  as  to  extortion  by  bailiffs,  is  as  being  made 
at  a  parliament  which  commenced  the  29th  October,  in  the  2Sth 
year,  &c.,  and  where  it  was  stated  ^s  of  the  29th  year  in  the  de- 
claration, the  judgment  was  arrested;  for  till  the  day  of  passing 
acts  was  stated  in  the  margin,  they  had  reference  to  the  first  day 
of  the  session.  II 

In  an  action  of  debt  upon  the  statute  of  E.  6.  for  not  having 
set  out  tithes,  the  plaintiff  declared,  that  whereas  the  fourth  day 
of  November,  in  the  second  year  of  the  reign  of  Edward  the  Sixth, 
it  was  enacted.  It  was  said  in  arrest  of  judgment,  that  there  is 
no  such  statute ;  because  the  parliament  began  in  the  first  year  of 
that  prince's  reign,  and  was  continued  by  prorogation  to  the  time 
of  making  this  statute:  but  by  the  court — There  are  a  thousand 
precedents  to  the  contrary,  and  as  the  constant  usage  has  been 
to  recite  this  statute  as  the  plaintiff  has  done,  we  will  not  depart 
from  that  usage,  the  doing  of  which  would  disturb  a  great  num- 
ber of  judgments. 

The 
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The  safest  way  of  pleading  a  statute,  is  to  say  that  it  was  made  Ld.  Raym. 

at  a  parliament  holden  upon  a  certain  day  of  a  certain  year  of  a  210.    Birt 

certain  king's  reign,  without  taking  any  notice  of  the  commence-  v.  Mason, 

ment  of  the  parliament:  for  the  judges  are  bound  to  take  notice  ^j  Ra\Tn  545 

of  the  commencement  of  every  parliament,  and  likewise  of  its  Lutw.  140. 
prorogations  and  sessions. 

In  pleading  a  private  statute,  there  was  a  raisrecital  of  the  day  Mo.  S5i. 
of  the  commencement  of  the  parliament  in  which  it  was  made.     JP^      .  P, 

This  was  holden  to  be  fatal,  upon  a  general  demurrer ;  for,  al-  ^^^^     l^j 

though  the  judges  cannot,  ex  officio,  take  notice  of  the  contents  of  Raym.  210. 

a  private  statute,  they  are  bound  to  take  notice  of  the  commence-  543. 

ment  of  a  parliament.  J^P^',  ^??' 

'  [Doiigl.  97. 

notis.  So,  where  a  private  statute  was  described  in  the  declaration  to  be  made  in  the  fourth 
year  of  PhUip  and  Mart/,  whereas  the  record,  when  produced  in  evidence,  appeared  to  be  in 
the  fourth  and  ffth  of  Philip  and  Marj/y  the  variance  was  holden  to  be  fatal,  and  the  plaintiff 
was  nonsuited,    Rann  v.  Green,  Cowp.  474.]  l|See  2  Bing.  257.|| 

If  a  statute  is  recited  to  have  been  made  at  a  parliament  holden    12  Mod.  602. 

upon  a  day  to  which  the  parliament  was  adjourned,  this  is  such  a  Anon. 

inisrecital  as  is  fatal:  for,  as  an  adjournment  of  a  parliament  does  f  ,  „  '^    ' 

t  .  .        '^       .  f.         1         !•  •     Ld.Kaym.343, 

not  put  an  end  to  a  session,  the  meetmg  after  the  adjournment  is 

only  a  continuance  of  the  session. 

It  is  said,  that  a  misrecital  of  the  day  of  making  an  act  of  par- 
liament, which  would  have  been  fatal  in  a  declaration,  is  not  so 
in  a  plea  in  bar. 

Repugnancy  in  reciting  the  day  of  making  a  statute  is  fatal : 


1  Brownl.  196 
Woolsey  v. 
Shepherd. 

Mo.  302. 
L^ngly  V. 
Haynes. 

2  Hawk, 
c.  25.  §  104. 
Ld.  Raym. 
1224.    Anon. 


as,  if  it  be  said  that  a  statute  was  made  on  a  certain  day  in  the 
first  and  second  year  of  the  reign  of  a  certain  king ;  it  being  im- 
possible that  the  same  day  should  be  in  two  different  years. 

A  statute  was  alleged  to  have  been  made  upon  the  twelfth  day 
of  November^  in  the  sixth  year  of  the  reign  of  IVilliam  the  Third, 
whereas  Queen  Mari/  being  at  that  time  alive,  it  should  have 
been  in  the  sixth  year  of  the  reign  of  William  and  Mary.  For 
this  misrecital  judgment  was  arrested. 

It  has  been  holden,  that  as  the  title  of  a  statute  is  no  part  of 
the  statute  a  misrecital  of  this  is  not  fatal. 

This  case,  which  was  in  the  Court  of  Common  Pleas,  appears 
to  have  been  determined  upon  the  authority  of  one  in  the  time 
of  Hale  C.  B.  which  had  been  determined  the  same  way. 

Hutchison. 

But  in  a  later  case  it  was  holden,  that  a  misrecital  of  the  title  6  Mod.  62. 
of  a  statute  is  fatal :  and  by  Holt  C.  J.  —  It  is  very  true,  that  ^y'/^^' 
the  title  of  an  act  of  parliament  is  no  more  a  part  of  the  law  Mich""  Ann. 
than  a  title  of  a  Uwk  is  a  part  of  the  book ;  and  there  is,  for  that 
reason,  no  necessity  to  recite  it :  but,  if  a  party  do  take  upon  him 
to  recite  the  title  of  a  statute,  he  thereby  ties  himself  up  to  an  act 
so  entitled*  and  if  he  cannot  produce  it  he  is  gone.     Notwith- 
standing my  great  veneration  for  him,   I  cannot  agree  with  what 
is  reported  to  have  been  said  by  Hale  as  to  this  point.    Gould  J. 
agreed   with  the  C.  J.     PonDcll  J.  gave  no  opinion ;  but   said, 
that  he  had  concurred  with  the  other  judges  of  the  Common 

H  h  4  Pleas, 


Ld.  Raym.  77. 
Chance  v. 
Adams. 
Pasch.  8  \V.  3. 
Hardr.  324. 
The  Attorney- 
ffcneral  v. 
Pasch.  15C.2. 


472  STATUTE. 

Pleas,  merely  upon  the  authority  of  the  opinion  of  Hale  as  re- 
ported in  Hardres. 

Cro. Elir.2.36.       A  public  statute  need  not  be  recited  in  pleading;  but,  if  a 

Vanderplan-      party  take  upon  him  to  recite  a  public  statute,  and  misrecite  it, 

hen  V  Griffith,  t^^  misrecital  is  fatal. 

Cro.  Car.  232. 

2  Mod.  99. 

LJ  Ravm  "ss-       ^^'  ^^^^^  pleading  a  public  statute,  the  conclusion  be,  contra 

Piatt  V.  Hill,    formam  statuti  in  hnjusmodi  casu  editi,  a  misrecital  is  not  fatal ; 

Plow.  79.  84.    for,  as  it  was  not  necessary  to  recite  the  statute,  the  judges,  al- 

Cro.  Car.  233.  though  it  be  niisrecited,  will  take  notice  of  the  true  contents. 

ll(2d  ed  )||  ^ut,  if  after  pleading  a  public  statute,  the  conclusion  be,  contra 

formam  statuti  })rccdicti  or  vigore  statnti  pnvdicti^  a  misrecital  is 
fatal ;  for,  by  the  conclusion,  the  pleading  is  tied  up  to  the  mis- 
recited  statute. 

Cro.  Eliz.  245.       A  misrecital  of  a  public  statute  is  so  fatal,  that  the  court,  well 

L^ve  V.  knowing  there  is  no  such  statute,  cannot,  even  if  both  parties 

[Doigr'u?.       ^^^"^^^  consent,  give  judgment. 

Boyce  v.  Whitaker.] 

Sid.  ZSQ  ^  private  statute  being  misrecited  in  pleading,   the  plaintiff 

Hil.  19  Car.  2.  demurred  :  but  did  not  shew  the  misrecital  for  cause.     The  court 

Holby  V.  Bray,  doubted,  whether,  in  the  case  of  a  private  statute,  they  could, 

from  a  printed  copy,  or  from  the  record,  or  in  any  other  way, 

take  notice  that  the  statute  was  not  as  the  defendant  had  recited 

it ;  and  the  case  was  adjourned. 

Ld.Rayn)..~82.       ^^  ^^^^  been  since  holden,  that  although  a  private  statute  be 

Mich.  ioW.3.  misrecited  in  pleading,  the  court  must  take  it  to  be  as  recited, 

^'\"  \'  ^^^'^*     unless  it  is  denied  to  be  so  by  pleading  nultiel  record ;  or  shewn 

^°  *  to  be  otherwise,  by  alleging  how  it  ought  to  have  been  recited. 

Cro.  Car.  Every  misrecital  of  a  statute  in  a  material  part  is  fatal. 

136.  522.    Ld.  Raym.  382.     2  Mod.  98. 

Cro.  Eliz.  186.       The  words  of  M^  8  H.  6.  c.  9.  are,  if  it  he  found  by  verdict^  or 
Farr  v.  East,     in  any  other  manner  by  due  form  of  law,  that  the  party,  &c.      In 
Ld.Rayni.382.  reciting  this  statute,  the  words,  or  in  any  other  manner,  were 
omitted.     The  misrecital  was  holden  to  be  fatal  ;  because  the 
sense  of  the  statute  is  thereby  altered,  it  being  tied   up  to  a 
recovery  by  verdict  only :  but  it  was  said,  that  if  the  misrecital 
had  been  of  a  part  not  material  the  misrecital  would  not  have 
been  fatal. 
Cro.  Eliz.  2G."5.       By  the  8  Eliz.  c.  ^.  §  3.  it  is  enacted.  That  if  any  person  shall 
Vanderplan-      cause  any  other  person  to  be  arrested  to  answer  in  any  court,  where 
hen  V.  Gnffith.  ^^^  Ubei'ty  or  privilege  is  used  to  hold  plea  in  any  action  oi-  actions 
'  personal.    In  reciting  this  statute,  the  yN ord  personal  was  omitted. 
The  misrecital  was  holden  to  be  fatal ;  because  the  statute  was 
recited  as  extending  to  all  actions,  whereas  it  did  in  truth  extend 
only  to  personal  actions. 
Cro.  Car.  ^  misrecital  of  a  statute  in  an  immaterial  part  is  not  fatal. 

136.  522.  Ld.  Raym.  382.  2  Mod.  98.  [But  qn.  if  it  be  ?ct  out  unnecessarily,  for  in  that 
case  the  materiality  of  the  misrecited  [^art  seems  not  to  be  considerable;  the  court  will  hold 
the  party  to  half  a  letter.     Dougl.  97.,  and  vide  Mills  v.  Wilkius,  supra.] 
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In  an  action  of  false  imprisonment,   the  defendant  justified  Godb.  246. 
under  the  1  M.  c.  3.  which  statute  was  recited  in  these  words,  if  Crosse  v. 
any  person  shall  maliciously  and  contemptuously  molest.      It  was   Stanhope, 
upon  a  ^neral  demurrer  insisted,  that  the  words  of  the  act  are  ^g  |Jg'*  ^  * 
in  tlie  disjunctive  maliciously  or  contemptuously :  but  by  the  court 
—  Where  the  word  which  precedes  and  the  word  which  follows 
are  of  the  same  import,  the  disjunctive  or  means  the  same  as  the 
copuhitive  a7id :  but  if  the  two  words  are  of  different  import,  as 
by  li'ord  or  deed^  it  is  otherwise.     Another  part  of  this  act  was 
thus  recited,  by  the  said  justices,  or  by  the  better  jyart  of  them. 
To  this  recital  it  was  objected,  that  the  words  are  by  the  said 
justices,  or  by  the  more  part  of  them  :  but  the  objection  was  over- 
ruled. 

The  words  of  the  statute  of  Winchester  are,  forasmuch  as  from  2  Mod.  99. 
day  to  day,  robberies,  murders,  burnings  and  thft,  be  more  often  2  Jon.  51. 
used.  In  an  action  upon  this  statute,  brought  by  a  person  who 
had  been  robbed,  the  recital  was  in  these  words,  forasmuch  as 
from  day  to  day,  robberies,  murdns,  biuming  of  houses,  and  theft, 
be  more  often  used :  But,  as  the  plaintiff's  case  was  founded  upon 
a  robbery,  the  court  were  unanimously  of  opinion,  that  the 
misrecital  was  not  fa  til  • 

A  misrecital  of  a  public  statute  is  not  cured  by  a  verdict :  nor  Cro.  Eliz.  245. 
can  the  court,  who  are  bound  to  take  notice  of  the  contents  of  Love  v. 
every  public  statute,  give  judgment ;  because  they  know  the  sta-  Wotton. 
tute  to  be  otherwise. 

It  is  laid  down,  that  a  misrecital  of  a  public  statute,  in  a  part  Styles, 
which  does  not  go  to  the  ground  of  the  action,  is  after  a  verdict  Boomer  v. 
cured  by  the  statute  of  jeofails.  Cleve. 

A  misrecital  of  a  private  statute  is  cured  by  a  verdict:  for  ad-  Ld.Raym.382. 
vantage  should  have  been  taken  of  the  misrecital,  by  pleading  P'att  v.  Hill. 
nul  tiel  record,  or  by  shewing  the  statute  to  be  otherwise.  ^        *  ^^^' 

6.  Of  Surplusage  in  pleading  a  Statute. 

An  act  of  parliament  for  the  restitution  of  an  heir  after  the  Bro.  Nug.  A 
attainder  of  his  ancestor  for  treason,  enabled  the  heir  to  enter.  Surpl.  pi.  8. 
He  did  enter,  and  brought  a  scire  facias  against  J,  N.  quare  terra 
resumi  twn  debet,  et  libera ri  querent i.     The  word  restimi  was  not 
io  the  act :  yet  the  better  opinion  was,  that  the  surplusage,  al- 
though in  a  judicial  writ,  was  not  fatal. 


SUMMONS 


(     *7^    ) 


SUMMONS  AND  SEVERANCE. 


T^HIS  title  is  distinguished  in  the  books  by  the  name  of  Sum^ 
inons  and  Severatice :  but  the  proper  name  of  it  is  Severance  ; 
for  the  summons  is  nothing  more  than  a  process,  which  must,  in 
certain  cases,  issue  before  judgment  of  severance  can  be  given. 

It  will  here  be  proper  to  shew, 

(A)  The  Necessity  of  Judgment  of  Severance  in  some 

Cases. 

(B)  By  whom  Judgment  of  Severance  may  be  given. 

(C)  Where  a  Summons  must  issue  before  Judgment  of 

Severance  can  be  given. 

(D)  At  what  Time  Judgment  of  Severance  must  be 

prayed  in  a  Writ  of  Error. 

(E)  Who  may  pray  Judgment  of  Severance. 

(F)  In  what  Actions  Judgment  of  Severance  may  be 

given. 

(G)  Where  the  Writ  abates  notwithstanding  there  is 

Judgment  of  Severance. 

(H)  The  Consequence  of  Judgment  of  Severance  to 
the  Party  severed. 


(A)  The  Necessity  of  Judgment  of  Severance  in  some 

Cases. 

TT  b  a  rule  of  law,  that  if  two  or  more  have  a  joint  right  to  a 
thing,  they  must  join  in  an  action  for  the  recovery  thereof. 
1  Inst.  180.  Joint-tenants  must  emplead  jointly;  for  they  claim  under  one 

title. 
1  Inst.  163,  Parceners,  who  make  but  one  heir,  must,  in  order  to  recover 

IS"*-  the  possession  of  their  ancestor,  join  in  one  praecipe. 

Godolph.  Executors,   because  the  right  of  their  testator  devolves  on  all 

Orph.  Leg.       of  them,  must  join  in  an  action  for  the  recover^'  of  any  thing  due 
Carth.  6j,        to  their  testator. 


(B)  Bif  'whom  Jud^me/U  of  Severance  may  Uie  given. 
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If  two  or  more  persons  who  have  a  joint  right  of  action,  have   Cro.Eliz. 
not  all  joined  in  an  action  which  is  brought,  the  defendant  may   554. 
plead  in  abatement ;  for  if  any  one  could  recover  in  such  case  Deering  v. 
singly,  every  other  might;    the  consequence  of  which  would  be,   g^^'  ,- 
that  the  defendant  would  be  liable  to  answer  in  divers  actions  for  Salk.  5.  32.' 
the  same  matter.  2  Lev.  113. 

3  Lev.  354.  1  Mod.  102. 


It  is  indeed  in  the  power  of  one  or  more  of  the  persons,  who 
have  a  joint  right  of  action,  to  commence  a  suit  in  the  name  of  all 
in  whom  the  right  is  :  but,  notwithstanding  a  plea  in  abatement 
would  be  Uiereby  prevented,  it  would  still  be  in  the  power  of  any 
one  of  them,  by  neglecting  to  appear,  or  by  refusing  to  proceed 
afterwards  in  the  suit,  to  render  it  fruitless. 

For  if  an  action  be  brought  in  the  name  of  two  or  more,  and 
one  make  default  the  nonsuit  of  him  is  the  nonsuit  of  all. 

So,  if  a  writ  of  error  be  brought  in  the  name  of  two  or  more, 
the  assignment  of  error  cannot  be  by  one  without  the  other  or 
others. 

To  prevent  the  inconvenience  and  the  failure  of  justice,  which 
would  be,  if  all  the  other  persons  having  a  joint  right  of  action 
should  be  precluded  by  the  negligence  or  collusion  of  one  from 
having  the  effect  of  a  suit,  the  law  has  provided,  that  if  one  of  the 
persons,  in  whose  name  a  joint  action  is  commenced,  do  not  ap- 
pear, or  do  after  appearance  make  default,  the  other  or  others 
may  have  judgment  ad  sequaidum  solum,  or  in  other  words  judg- 
ment of  severance. 

If  two  bring  an  assize,  and  one  come  not  at  the  day,  a  summons 
(id  sequendum  simid  may  issue ;  and  if  the  party  summoned  do  not 
appear  at  the  return  of  the  summons,  the  other  party  may  pray 
judgment  ad  sequaidum  solum. 

If  eight  have  joined  in  an  assize,  and  five  of  them  are  non- 
suited, or  will  not  sue,  judgment  of  severance  may  be  had  against 
the  fkv^. 

If  in  a  writ  of  quo  jure  by  two,  one  make  default,  judgment  of 
severance  may  he  had  by  the  other ;  in  which  case  the  nonsuit  of 
the  one  shall  not  be  nonsuit  of  the  other. 

After  judgment  of  severance  against  one  or  more  of  the  plain- 
tiffs in  an  action,  the  other  plaintiff  or  plaintiffs  may  proceed  in 
the  suit. 


1  Inst.  139. 
Bro.  Sumra. 
and  Sev.  pi. 
17. 


Bro.  Summ. 
and  Sev.  pi.  2. 
pi.  5.  pi.  7. 

Cro.  Eliz.  892. 
Andrews  v. 
Ld.  Cromwell. 

Hard.  318. 
Manley  v. 
Lovell. 
Bro.  Summ. 
and  Sev.  pi.  4. 
pi.  16. 


Bro.  Summ. 
and  Sev.  pi.  4. 
pi.  18. 


Bro.  Summ. 
and  Sev.  pi. 
16. 

Fitz.  N.  B. 
128.     1  Inst. 
139. 


(B)  By  whom  Judgment  of  Severance  may  be  given. 


JUSTICES  of  nisi  prius  have  no  power  to  give  judgment  of  ^'^•^^""J' 
y  severance ;  for  sucli  judgment  can  only  be  given  by  the  jus-  "^  ^  ^'^[J  * 
ticcs  of  the  court  in  which  the  record  is.  Abr.  489. 


(C)  Where 
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1  Inst.  139. 
Bro.  Sumiu. 
and  Sjv. 
pi.  10.  2  Roll. 
Abr.  488. 

Bro.  Summ. 
and  Sev.  pi. 
10.  10  Rep. 
155.  Hard. 
317. 


(C)  Where  a  Summons  must  issue,  before  Judgment  of 

Severance  can  be  given. 

TF  two  or  more  are  joint  plaintiffs  in  an  action  in  which  there 
may  be  judgment  of  severance,  and  one  of  them  has  not  ap- 
peared, he  must  be  summoned  before  judgment  of  severance  can 
be  given  against  liim ;  because  a  writ  may  have  been  purchased 
in  a  person's  name  without  his  privity. 

But,  if  two  or  more  joint  plaintiffs  in  an  action  have  both  ap- 
peared, and  afterwards  one  make  default,  the  court  may,  without 
a  previous  summons,  give  judgment  of  severance  against  him. 

(D)  At  what  time  Judgment  of  Severance  must  be 

prayed  in  a  Writ  of  Error. 


Cro.  Jac.  1 1 7 
Blunt  V.  Sned 
stone. 


•     TUDGMENT  of  severance  cannot  be  given  in  a  writ  of  error, 
unless  it  be  prayed  before  the  defendant  has  pleaded  in  iiullo 
est  erratum. 

2  Lilly  Pr.  But  such  judgment  may  be  given  after  a  joinder  in  the  assign- 

Reg.  663.         nieni;  of  error. 


Bro.  Summ. 
and  Sev.  pi. 
17. 

5  Mod.  150, 
151.  PuUen 
V.  Palmer. 

Noy,  1. 
Farmer  v. 
Downes. 


2  Inst  197. 
5  Mod.  II. 


1  Inst.  161. 


Ibid. 


(E)  Who  may  pray  Judgment  of  Severance. 

TF  two  of  four  joint-tenants  disseise  the  other  two,  the  two,  who 
are  disseised,   may  bring  an  assize  in  the  name  of  the  four, 
and  may  have  judgment  of  severance  against  the  two  disseisors. 
Judgment  of  severance  may   be  prayed  by  one  joint-tenant 
against  any  other  joint-tenant  who  has  joined  in  an  avowry. 

But,  where  two  joint-tenants,  who  had  acknowledged  a  statute 
upon  which  their  land  was  taken  in  execution,  did  afterwards 
join  in  bringing  an  audita  querela  upon  the  statute,  it  was  holden, 
that  judgment  of  severance  could  not  be  given;  for  the  wrong 
done  to  one  by  taking  the  land  in  execution  being  no  wrong  to 
the  other,  they  ought  not  to  have  joined,  but  each  ought  to  have 
brought  an  audita  querela. 

One  tenant  in  common  cannot  in  the  general  pray  judgment  of 
severance;  for,  as  the  titles  of  tenants  in  common  are  distinct, 
they  are  not  in  the  general  obliged  to  join  in  an  action ;  but  one 
tenant  in  common  may  pray  judgment  of  severance  in  an  action 
of  quarc  impedit  for  tlie  recovery  of  an  advowson ;  because,  as  an 
advowson  is  not  divisible  tenants  in  common  must  join  in  that 
action. 

If  two  or  more  parceners  have  joined  in  an  action  for  recover- 
ing the  estate  of  their  ancestor,  judgment  of  severance  may  be 
prayed,  because  they  could  not  avoid  joining  in  such  action. 

If  a  person  having  two  daughters  be  disseised,  and  the 
daughters  die  leaving  issue,  any  of  their  issue  may  pray  judgment 
of  severance ;  for,  as  a  joint  right  descended   upon  them  from 

their 
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their  common  ancestor,  they  must  all  join  in  a  praecipe ;  and  it 
makes  no  difference,  whether  the  ancestor,  seeing  he  was  out  of 
possession,  died  before  the  daughters  or  after ;  for  in  either  case 
the  issue  must  make  themselves  heirs  to  the  person  last  seised. 

But,  if  the  two  daughters  had  in  this  case  been  actually  seised,  Bro.  Coparc. 
and  afterwards  disseised,  none  of  their  issue  could  have  prayed  ^'^'     ^  ^"^^' 
judgment  of  severance;  because,   as  distinct  estates  descended 
from  several  ancestors,    it  was  not  necessary  for  the  issue  to  join 
in  ajn'O'cipe. 

Judgment  of  severance  may  be  prayed  in  an  action  of  trespass  Godolph. 
by  executors  for  an  injury  done  to  the  goods  of  their  testator;   Orph.  Leg. 
because,  as  in  representing  him  they  make  but  one  person,  they  q^j.[^  gj 
must  all  join  in  such  action.  Salk.  3.  9. 

9  Rep.  37. 

If  two  or  more  persons,  who  have  joined  in  a  writ  of  error,  6  Rep.  25. 
were  under  a  necessity  of  joining  therein,  judgment  of  severance  ^^"""ock  s 
may  be  prayed.  KHz.  892. 

No  judgment  of  severance  can  be  prayed  in  a  case  wherein  two  2  Roll.  Abr. 
or  more  persons,  who  might  have  brought  separate  actions,  have  ^88.    6  Rep. 
joined  in  an  action  ;  for  it  was  their  folly  so  to  do.  ^^' 

If  four  persons  join  in  an  action  of  qua7'e  impedit  for  the  re-  Bro.  Quar. 
covery  of  an  advowson,  and  one  vary  from  the  others  in  making  l"iped.  pi.  2. 
title  to  the  advowson,  judgment  of  severance  cannot  be  prayed, 
but  the  writ  shall  abate  ;  for  they  ought  not  to  have  joined  in  the 
action,  unless  their  title  had  been  joint. 

A.,  /?.,  and  C.  being  jointly  seised  of  certain  premises  made  a  Bro.Summ. 
lease  thereof  to  D.  for  life  ;  and  afterwards  B.  and  C.  released  to  and  ^ev.  pi.  6. 
A.     In  an  action  of  waste  by  A.  the  lease  was  pleaded  by  Z).  in 
abatement ;  and  it  was  insisted  that  B.  and  C.  ought  to  have  been 
joined  in  the  action  :  but  it  was  holden,  that  as  the  right  of  B. 
and  C.  was  gone  by  the  release,  A,  might  sue  without  them. 

(Y)  In  what  Actions  Judgment  of  Severance  may  be 

given. 

^JUDGMENT  of  severance  may  be  given  in  an  assize;  in  a   1  Inst.  139. 
writ  of  cosinage;  in  a  writ  o^  quo  jure ;  and  in  all  real  actions.   Bro.  Judg. 


47. 


Judgment  of  severance  cannot  be  given  in  a  writ  of  quid  juris  ^qY{^^  j-, 
clamat ;  because  the  tenant  shall  not  be  compelled  to  attorn  to  one  ijcad  y.  Red- 
person,  man. 

Judgment  of  severance  may  be  given  hi  an  action  of  detinue   j  j^g^^  286. 
of  charter :  for  this  action  standeth  in  the  reality.  Iko.  Chart,  de 

.  ...  Terrc,  pi.  74. 

But  judgment  of  severance  cannot  be  given  in  an  action  of  Uro.  Summ. 
champertv ;  because  this  action,  as  only  damages  can  be  re-  and  Scv.  pi. 
covered  therein,  is  personal.  20. 

Judgment  of  severance  may  be  given  in  all  mixed  actions.  j  \^^^   139^ 

Bro.Chart.  dc  Tcrre,  pi.  74. 

Judgment  of  severance  may  be  given  in  an  ejectioncjirma:,  be-KeUw.  47. 

cause 
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cause  the  land  itself  as  well  as  damages,  may  be  recovered  in  the 

action. 
Bro.  Summ.  And  for  the  same  reason  judgment  of  severance  may  be  given 

and  Sev.  pi.  9.  in  an  action  of  waste. 
2  Roll.  Abr. 

488. 

1  Inst.  159.  I^  '^s  ^"  ^^^  general  true  that  judgment  of  severance  cannot  be 

Bro.  Chart,  de  given  in  a  personal  action. 

Terre,  pi.  74. 

Bro.  Summ.  and  Sev.  pi.  8.    Cart.  191. 

Gilb.  Hist.  If  a  trespass  be  committed  upon  the  estate  of  two  joint-tenants, 

C.P.  196, 197.  they  must  join  in  an  action  ;  yet  no  judgment  of  severance  can 
Cro.  Eliz.  649.  \y^  given  :  for,  as  either  might  have  released  the  damages,  either 

may  refuse  to  carry  on  a  suit  for  the  recovery  of  damages. 
jl^^  If  an  action  of  debt  be  brought  by  two  obligees  of  a  bond,  judg- 

ment of  severance,  although  they  must  join  in  the  action,  cannot 
be  given ;  because  either  may  discharge  the  debt ;  and  the  law 
does  not  provide  for  a  case  in  which  one  man  has  by  his  own  folly 
put  himself  into  the  power  of  another. 
Cart  191.  But  judgment  of  severance  may  be  given  in  a  personal  action 

Rickfield  v.      brought  by  two  or  more  executors  ;  for  although  any  one  of  them 
Udall.  Went,  may  give  a  release,  the  release  would  be  a  devastavit  in  him :  but, 
Off.  of  Exec,     ^g  ^Q  refusing  to  join  in  carrying  on  tlie  suit  is  not  a  devastavit, 
'     '  if  judgment  of  severance  could  not  be  given,  any  one  of  them 

may,  by  colluding  with  the  debtor,  prevent  the  recovery  of  a 
debt  due  to  his  testator,  without  being  guilty  of  a  devastavit. 
Hard  317.  If  two  executors,  however,  declare  in  an  action  of  trover  for  a 

Manly  r.  Lo-  bond  lost  in  the  time  of  their  testator,  but  lay  the  conversion  after 
Ah    4^  ^^  death,  judgment  of  severance  cannot  be  given  ;  because,  as  the 

conversion,  which  is  the  gist  of  this  action,  was  in  their  own  time, 
it  is  like  an  action  of  trespass  upon  their  own  possession  in  which 
judgment  of  severance  cannot  be  given. 
1  Inst.  139.  Judgment  of  severance  may  be  given  in  an  action  of  attaint 

Bro. Summ.  upon  a  real  action;  for  wherever  such  judgment  might  have 
and  Sev.  pi.  2.  been  given  in  the  principal  action,  it  may  in  an  action  of 
P   ^*  attaint  founded  upon  that  action. 

1  Inst.  139.  Judgment  of  severance  may  be  given  in  a  suit  upon  a  writ  of 

6  Rep.  25.         error,  or  in  a  suit  upon  a  scire  facias,  provided  it  might  have 
Cro.  Eliz.  649.  been  given  in  the  original  action ;   for  these  actions,  although 
personal,  shall  follow  the  nature  of  the  actions  upon  which  they 
are  founded. 
6  Rep.  25.  Judgment  of  severance  may  sometimes  be  given  in  suit  upon  a 

Ruddock^s        y.^\i  of  error,  although  it  could  not  in  the  original  action, 
case.  Cro.Jac.  "  ° 

177.616.     Cro.  Eliz.  649. 

10  Rep.  135.  The  distinction  seems  to  be,  that  if  any  thing  may  be  re- 

Read  v.  covered  by  two  or  more  plaintiffs  in  a  writ  of  error  judgment  of 

fiR     9 J  r  severance  cannot  be  given  ;  but  where  a  writ  of  error  is  brought 

Eliz.^649.  ^y  ^^^  °^  more  plaintiffs   to  discharge  themselves  from  some 

Cro.  Jac.  1 17.  burden,  judgment  of  severance  may  be  given. 

616. 

Cro.  Eliz.  649.       ^^  ^^^  plaintiffs  in  an  action  of  debt  are  barred  by  an  erroneous 

judgment, 


(G)  Where  a  Writ  abates  after  Judgment  of  Severance. 
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judgment,  and  costs  are  taxed  against  them,  and  they  afterwards 
brincr  a  writ  of  error  to  get  rid  of  the  costs,  judgment  of  severance 
cannot  be  given  ;  because,  as  eitlier  of  them  might  before  judg- 
ment have  released  the  original  action,  it  is  now  in  the  power  of 
either  of  them  to  give  a  release  of  error,  which  shall  bind  the 
other. 

But,  if  divers  are  defendants  in  an  action,  and  judgment  is 
against  them,  and  they  bring  a  writ  of  error  to  discharge  them- 
selves of  the  costs  and  damages  of  the  action,  judgment  of 
severance  may  be  given  ;  for,  although  the  costs  and  damages 
are  a  mere  personal  duty,  it  would  be  hard  that  a  release  of 
error  by  one,  with  whom  the  others  are  compelled  to  join  in 
bringing  a  writ  of  error,  should  be  prejudicial  to  the  others,  nay, 
this  would  put  it  into  the  power  of  a  plaintiff  to  secure  himself 
always  against  a  writ  error,  nothing  more  being  necessary  than 
to  make  some  person,  upon  whom  he  can  depend,  to  collude 
\iith  him,  a  defendant  in  the  action. 

It  has  been  holden,  that  if  there  be  judgment  of  outlawry 
against  two,  a  writ  of  error  to  reverse  the  judgment  must  be  in 
the  name  of  both  ;  that  if  only  one  appear  judgment  of  severance 
may  be  given  against  the  other ;  and  that  the  judgment  in  the 
original  action  may  in  such  case  be  reversed  for  the  benefit  of 
him  who  does  appear. 

This  determination,  if  not  mistaken  by  the  reporter,  seems  to 
have  been  a  hasty  one ;  for  it  is  laid  down,  and  in  books  of  the 
best  autliority,  that  where  four  had  joined  in  a  writ  of  error  to 
reverse  a  judgment  of  outlawry,  and  two  of  them  had  made 
default,  judgment  of  severance  could  not  be  given  ;  because,  as 
they  might  have  had  several  writs  of  error,  it  was  their  folly  to 
join  in  one  writ. 

Judgment  of  severance  may  be  given  in  a  suit  upon  a  writ  of 
audita  qucreloy  brought  by  two  upon  a  judgment  in  a  personal 
action :  for,  as  the  suit  is  by  way  of  defence,  it  would  be  hard 
that  the  nonsuit  of  one  should  be  the  nonsuit  of  the  other. 

It  is  said,  that  judgment  of  severance  may  be  given  in  an 
action  upon  the  case,  quare  ejcaltavit  stagiium,  per  quod  suum 
paiumfuit  inundaium, 

(G)  Where  a  Writ  abates  after  Judgment  of  Severance. 

TF  two  joint-tenants  join  in  a  suit  upon  a  writ  of  scire  facias, 
and  one  die  after  judgment  of  severance,  the  suit  does  not 

abate;  because  it  is  founded  upon  a  judicial  writ. 

But,  if  two  joint-lenants  join  in  a  real  action,  and  one  die  after 

judgment  of  severance,  the  action  does  abate;  because  it  is  founded 

upon  an  original  writ. 

For  the  same  reason,  if.  two  parceners  join  in  a  real  action, 
and  one  of  them  die  after  judgment  of  severance,  the  action  does 
abate. 

The 


Razing  v. 
Ruddock, 
6  Rep.  25. 
Cro.Jac.117. 
616. 


Cro.Jac.  616, 
Bythall  v. 
Harris, 
6  Rep.  25. 
10  Rep.  135. 
Cro.  Eiiz.  649. 
Cro.Jac.  19. 
117. 


Salk.496. 
Symmons  ▼• 
Bingoe. 


6  Rep.  25. 
Ruddock's 
case.    Bro. 
Summ.  and 
Sev.  pi.  11. 


1  Inst.  159. 
Bro.  Summ. 
and  Sev.  pi.  2. 
6  Rep.  25. 
Cro.  Eliz.  649. 
Cro.Jac.  616. 

Godb.  59. 
Gile's  case. 


10  Rep.  134. 
Read  V. 
Redman. 

Cro.  Car.  574. 
Rex  V.  Dryden, 
10  Ren.  134. 
Cro.Jac.  19. 

10  Rep.  154. 
F^ead  r. 
Redman,  Cro. 
Jac.  19.  Cro. 
Cur.  574. 
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1 1  Rep.  45.  The  reason  why  an  original  writ  abates  in  the  two  latter  cases 

Godfrey's  is,  that  the  survivor,  wlio  upon  the  death  of  the  other  became 

case,  loRep.  entitled  to  the  whole,  may  have  an  original  writ  to  recover  the 
285  ""  whole  :  for  if  an  original  writ,  which  when  it  was  sued  out  was 
proper,  become  afterwards  untrue  or  unfit  for  the  party's  case, 
and  lie  may  have  another  original  writ  which  agrees  with  the 
real  truth  of  his  case,  the  original  writ  does  abate,  notwithstand- 
ing the  alteration  was  occasioned  by  the  act  of  God  ;  because  the 
law  will  not  suffer  a  }xirty  to  recover  under  an  original  writ,  the 
words  of  which  are  false  or  unfit  for  his  case. 
10 Ren.  134.  ^^"^  ^^  ^"  original  writ  become  after  judgment  of  severance 

Read  v.  untrue  or  unfit  for  the  party's  case  by  some  act  of  his  own,  the 

Redman.  writ  does  not  ipso  facto  abate,  it  being  only  abateable ;  because  it 

would  in  such  case,  provided  there  had  been  no  judgment  of 
severance,  have  only  been  abateable; 
1  Inst.  197.  If  two  parceners  or  two  joint-tenants  join  in  a  writ  quare  im- 

286.  pcdit,  for  the  recovery  of  an  advowson,  and  one  die  after  judgment 

rPh  ^^  ^'^  of  severance,  the  writ,  notwithstanding  it  is  an  original  writ,  does 
here  <»iven,  "^^  abate:  because,  as  the  advowson  is  not  devisable,  the  party 
does  not  ap-      who  proceeded  in  the  suit  would  have  recovered  the  whole  if  the 

pear  in  the        other  party  had  lived,  and  consequently  no  new  right  is  acquired 

books  referred   .      j^j^  j^^^j^^ 

to,  nor  are  all       •' 

the  references  applicable  even  to  the  subject.] 

loRep.  135.  If  ^^^"O  persons  join  in  a  writ  of  error  brought  to  reverse  a 

Read  v.  judgment,  and   one  die  after  judgment  of  severance,  the  writ, 

Redman,  although  it  be  an  original  writ,  does  not  abate :   because,  as  the 

r-  *^t.'i-,*^^n  desifjn  of  the  plaintiffs  is  only  to  discharge  themselves  of  a 
Cro.  Lhz.  649.   .       n  '  •'  » 

Cro.  Jac.  117.  judgment,  the  deceased  party  could  not,  although  there  had 
616.  been  no  judgment  of  severance,  have  released  the  error. 

1  Inst.  133.  The  death  of  one  of  the  plaintiffs  after  judgment  of  severance 

Cro.  Eliz.448.  in  a  suit  upon  a  writ,  audita  querela  does  not  abate  the  writ, 
fi  R  fi-jfi^  although  it  be  an  original  writ;  because  nothing  can  be  recovered 
10 Rep.  135.      ^"  ^^^^  suit;  the  design  thereof  being  only  to  get  rid  of  a  charge 

to  which  the  plaintiffs  are  liable. 
Cro.  Eliz.  652.        If  an  action  of  debt  be  brought  by  two  executors,  and  one  die 
Anon.  after  judgment  of  severance,  the  writ  does  not  abate;  for  the 

10  Rep.  135.  right  of  the  survivor,  who  might,  if  the  other  had  lived,  have 
Went.^Off:  of    recovered  the  whole  debt,  is  not  thereby  altered. 

xec.     •       •        A   writ  does  not  abate  after  judgment  of  severance,  because 
tiro. tJrie,  121.  ^j^^  party  against  whom  judgment  has  been  given  was  an  alien; 
for  advantage  should  have  been  taken  of  this  in  pleading. 

(H)  The  Consequence  of  Judgment  of  Severance  to 
the  Party  severed. 


Bro.  Proc.         HPHE  power,  which  a  party  against  whom  judgment  of  sever- 
pl.  12.  2  Roll.  ance    has   been  given,    had   over  an   action,   is   thereby  so 

entirely  at  an  end,  that  liis  name  can  never  after  be  made  use  of 

in  any  of  the  proceedings. 

An 


Abr.489. 
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An  action  of  debt  had  been  brought  by  six  executors,  but  Cro.Car.420. 
there  was  afterwards  judgment  of  severance  against  three  of  Price  v. 
them ;  and  final  judgment  was  entered  in  the  names  of  the  three  ^p^j]"??* 
who  had  proceeded  in  the  suit.     It  was  assigned  for  error,  that  93  °  *      ^' 
the  other  three,  notwithstanding  the  judgment  of  severance,  were 
still  executors,  and  consequently,  that  they  ought  to  have  been 
named  in  the  final  judgment ;  but  the  court  held,  after  ordering 
precedents  to  be  searched,  that  the  final  judgment  ought  to  be 
entered  only  in  the  names  of  the  executors  who  had  proceeded  in 
the  suit. 

Two   executors   hfed  joined    in    an    action ;    but   there   was  Wentw.  Off. 
judgment  of  severance  against  one  of  them.     The  other  pro-  of  Exec, 
ceeded  to  final  judgment,  and  then  died.     As  the  survivor  was  T)^'i?^'i 
no  party  to  the  final  judgment,  it  was  holden  that  he  could  not  53.  pi. 30. 
take  out  execution  upon  it. 

One  executor  may,  indeed,  although  judgment  of  severance  be  Godolph. 
given  against  him,  release  the  debt  for  which  an  action  is  brought  Orph.  Leg. 
in  the  name  of  him  and  another  executor,  at  any  time  before  final   ^^^-  ^^-  -51. 
judgment ;  but  this  does  not  proceed  from  any  power  he  has  over  pf^p     * 
the  action,  but  from  an  interest  which  he  still  has  in  the  debt.  Wentw.  Off. 
The  presumption  of  law  is,  moreover,   that  as  he  is  liable  to  of  Exec.  104, 
answer  for  the  debt  so  released,  it  being  a  devastavit,  his  co- 
executor  is  not  thereby  injured. 

If  a  writ  of  partition  be  brought  in  the  name  of  three  parceners,  Jenk.  211. 
and  there  be  judgment  of  severance  against  one,  that  party  shall,  pl-^e. 
notwithstanding  the  judgment,  have  a  third  part  of  the  estate; 
the  design  of  the  suit  being  to  make  partition  of  the  estate. 
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A   SUPERSEDEAS,  in  the  strict  sense  of  the  word,  means  the 
setting  aside  or  annulling  of  an  act. 
But  the  word  in  its  legal  acceptation,  jneans  the  preventing,  as 
well  as  the  setting  aside  or  annulling  of  an  act. 

The  matter  which  falls  properly  under  this  title  shall  be  ranged 
in  the  following  order: 

(A)  Of  the  different  Kinds  o£  Supersedeas, 

(B)  Who  may  award  a  Writ  of  Supersedeas. 

(C)  In   what  Cases  a   Writ  of  Supersedeas   may  be 

awarded. 
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(D)  Of  certain   Writs  which    are    Supersedeases  by 

ImpHcation. 

1.  Of  a  Writ  o/*  Audita  Querela. 

2.  A  IVrit  of  second  Deliverance, 

3.  A  Writ  o/*  Habeas  Corpus  ad  faciendum  et  recipiendum, 

4.  A  Writ  of  Certiorari. 

5.  A  Writ  of  Error, 

(E)  Of  certain  Requisites,  which  are  necessary  to  the 

making  of  a  Writ  of  Error  a  Supersedeas, 

1.  It  must  be  allowed, 

2.  Bail  must  be  put  in  thereto. 

8.  It  must  be  proceeded  ifi  without  Delay, 

(F)  To  what  Time  a  Writ  of  Error  relates  as  a  Super- 

sedeas. 

(G)  What  the  Effect  of  a  Supersedeas  is. 

(H)  How   Disobedience    to    a    Supersedeas    may   be 
punished. 

(A)  Of  the  different  kinds  of  Supersedeas, 

A    SUPERSEDEAS  is  sometimes  express,  at  other  times  it  is 
implied. 
An  express  supersedeas  may  be  by  writ,  or  without  writ. 
When  it  is  by  writ,  the  person  to  whom  the  writ  is  directed 
is  commanded  to  forbear  the  doing  of  an  act  therein  mentioned ; 
or,  if  the  act  have  already  been  done,  to  annul  it  as  far  as  pos- 
sible. 
Fitzh.  N.B.  If  s"  exigent  have  been  awarded  against  a  person,  he  may 

S36.  have  a  writ  directed  to  the  sheriff,  commanding  him,  upon  the 

person's  finding  sureties  to  appear  at  the  return  of  the  exigent, 
that  if  he  have  not  arrested  him,  he  do  not  arrest  him,  but  suffer 
him  to  go  in  peace ;  and  that  if  he  have  arrested  him  he  dis- 
charge him. 
Tjirf.  Or  the  person  against  whom   an  exigent  has  been  awarded 

may,  upon  finding  sureties  in  a  court  which  has  power  to  award 
it,  have  a  writ  of  supersedeasy  directed  to  the  sheriff,  to  the  same 
effect. 

An  express  supersedeas  without  writ  is,  where  a  person  who 
has,  pursuant  to  an  authority  in  him  vested,  made  an  order  for 
the  doing  of  an  act,  does,  by  a  second  order,  forbid  the  doing 
of  the  act. 
Stra.  6.    The        If  a  justice  of  the  peace  have  made  an  improper  order,  he 
Inhabitants  of  may,  upon  finding  that  he  has  so  done,  by  a  second  order  su- 
The'inhlijit-     Persede  the  former  order, 
ants  of  RumbaUl. 

But, 


i 


(B)  Who  may  award  a  Writ  of  Supersedeas.  483 

But,  if  the  act  directed  by  the  former  order  to  be  done  were 
done  before  the  delivery  of  the  second  order,  it  is  doubtful 
whether  this  shall  annul  the  act ;  and  it  may  perhaps  be  proper 
that  only  a  writ  of  supersedeas  should  have  a  retrospective 
power. 

Every  writ  is  a  supersedeas  by  implication,  by  which,  although 
no  writ  of  supei'sedcas  have  issued  thereupon,  the  doing  of  an 
act  is  prevented. 

But  a  writ  which  is  only  a  supersedeas  by  implication  cannot 
annul  an  act  which  was  done  before  the  writ  issued. 

(B)  Who  may  award  a  Writ  o^  Supersedeas, 

A    WRIT  o(  supersedeas  does  not  lie  from  any  other  court  to 
the  Court  of  Chancery ;  but  this  court  may  award  a  writ  of 
supersedeas  to  a  writ  from  the  same  court. 

If  one  person  have  sued  out  a  writ  of  supplicavit  from  the  pitzh.  N.B. 
Court  of  Chancery  for  arresting  another  to  find  sureties  of  the  238. 
peace,  the  person  against  whom  this  writ  is  awarded   may  have 
a  writ  of  supersedeas  from   the   same   court,  commanding  the 
sheriff  to  forbear  to  arrest  him. 

A  writ  of  supersedeas  may  at  any  time  be  awarded  from  the 
Court  of  Chancery  to  any  other  court. 

A  capias  ad  satisfaciendum  having  issued  from  the  Court  of  Bro.  Supers. 
King's  Bench,  a  writ  of  supersedeas  was  awarded  by  the  Court  pl-  ^• 
of  Chancer}^,  commanding  the  justices  of  that  court  to  surcease. 
This  writ  was  by  some  thought  to  be  contrary  to  the  law ;  but 
Finch,  because  it  was  out  of  a  higher  court,  did  surcease,  and 
no  further  proceedings  were  had. 

If,  after  surety  of  the  peace  have  been  granted  by  the  Court  gro.  Peace^ 
of  King's  Bench  a  writ  of  siqyersedeas  come  from  tlie  Court  of  pl.  17. 
Chancery  to  the  justices  of  that  court,  their  power  is  at  an  end. 

Any  court  of  record  at  Westminster  may  in  term-time  award 
a  writ  of  supersedeas,  to  any  writ  or  process  which  has  issued 
from  the  same  court;  or  to  the  proceedings  of  any  other  court, 
in  case  the  other  court  have  proceeded  in  a  matter  properly 
conusable  in  the  court  from  whence  the  writ  of  supersedeas  is 
awarded. 

If  a  capias  or  an  exigent  have  been  awarded  against  a  person,  pit^ji  -^ ^ 
he  may  in  term-time  have  a  writ  of  supersedeas  out  of  the  court  236. 
which  awarded  it. 

\^  after  a  person,  who  is  sued  in  a  court  Christian,  have  ob-  _^  ^^ 

taincd  a  writ  of  prohibition,  the  spiritual  court  proceed  to  ex-  pi^^^'j."^^  *' 
communication,  he  may  in  term-time  have  a  writ  of  supersedeas  Fitzh.  N.B. 
out  of  the  court  from  which  the  writ  of  prohibition  was  awarded.    239. 

Heretofore  a  writ  of  supersedeas  to  a  writ  de  excommunicato  g^n^^  293. 
capiendo  could  only  be  had  from  the  Court  of  Chancery,  unless  Rex  v. 
the  court  Christian  hml  proceeded  after  the  awarding  of  a  writ  Fowler, 
of  prohibition :   but,  as  every  writ  de  excommunicato  capiendo 
must,  pursuant  to  tlie  5  Eliz.  c.  23.,  be  entered  of  record  in  the 
Court  of  King's  Bench  before  it  be  deUvered  to  the  sheriff;  and 
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miisi  likewise  be  returned  to  that  court,  a  writ  of  supersedeas 
may  at  this  day  be  awarded  by  that  court. 
Bro  Supers.  ^^  ^"  accountant  of  the  Court  of  Exchequer  be  sued  in  the 

pi.  38.  Court  of  Common  Pleas,  the  Court  of  Exchequer  may  in  term- 

time  award  a  writ  of  supersedeas  to  the  justices  of  the  Court  of 
Common  Pleas,  commanding  them  to  surcease. 
Ibid.  The  Court  of  Exchequer  cannot  award  a  writ  of  supersedeas  to 

[(a)  The  ju-  the  justices  of  the  Court  of  King's  Bench ;  because  the  pleas  in 
nior  Baron  ^j^g  latter  court  are  before  the  king  himself:  but  the  record  of 
the  writ-book  ^^^^  Court  of  Exchequer  may  be  shown  to  the  court,  and  if  the 
of  the  Ex-  person  therein  sued  appear  to  be  an  accountant  of  the  Court  of 
chequer  to  the  Exchequer,  the  Court  of  King's  Bench  will  dismiss  the  suit,  (a) 
Court  of 

King's  Bench,  and  show  it  to  them,  and  there  demand  cognizance  of  the  suit,  in  consequence 
of  which  the  court  surceased.  But  this  practice,  which  arose  from  this  odd  technical  reason, 
that  the  king  cannot  command  himself,  has  fallen  into  disuse  as  indeed  has  the  practice  of 
sending  a  supersedeas  to  the  C'ourt  of  Common  Pleas ;  all  actions  in  which  the  revenue  is 
concerned,  being  removed  as  well  out  of  the  Courts  of  King's  Bench  and  Common  Pleas  as  out 
of  o'ery  other  court  having  jurisdiction,  into  the  office  of  pleas  of  the  Court  of  Exchequer, 
simply  by  an  order  of  that  court,  which  operates  in  the  nature  of  an  injunction.  Anstr.  207, 
208.]' 

Bro.  Supers.  If,  after  the  plaintiff  have  recovered  in  an  action  of  debt  upon 

pl.  11.  a  bond  in  the  Court  of  Common  Pleas,  the  defendant  bring  a 

writ  of  error  in  the  King's  Bench,  and  the  plaintiff;  pending  the 
writ,  bring  another  action  of  debt  upon  the  same  Ixmd  in  the 
Court  of  Common  Pleas,  this  court  cannot  award  a  writ  of  5?/- 
persedeas  to  the  second  action ;  but  the  Court  of  King's  Bench 
may. 
s  E.  3.  c.  8.  ^y  the  2  E.  3.  c.  8.  it  is  provided,   "  That  it  shall  not  be 

"  commanded  by  the  great  nor  little  seal  to  disturb  or  delay 
"  common  right ;   and  though   such   commandment  do  come, 
"  the  justices  shall  not  therefore  surcease  to  do  right  in  any 
"  point." 
Bro.  Supers.  In  an  action  of  trespass  there  was  judgment  for  the  plaintiff, 

nl.  26.  Fitzh.  and  a  capias  was  awarded  for  the  fine  due  to  the  king.  And  an 
N.  B.  2.38.  exigent  was  afterwards  awarded.  Hereupon  the  defendant  ob- 
tained a  writ  of  a  supnscdeas  under  the  privy  seal,  commanding 
the  justices  to  surcease  all  process  for  the  king.  The  writ  oi^  su- 
persedeas was  holden  to  be  consistent  with  the  2  E.  3.  c.  8.,  for, 
although  the  fine  arose  upon  the  suit  of  the  party,  the  king  may 
at  his  pleasure,  as  the  capias  was  not  executed,  put  a  stop  to  all 
proceedings  for  his  fine  but,  if  a  defendant  have  in  such  case 
been  arrested  upon  the  capias,  the  king  shall  not,  unless  the 
plaintiff  be  satisfied,  set  him  at  liberty ;  for  the  plaintiff* may  elect 
to  have  the  capias  for  his  execution. 

An  express  supersedeas  without  writ  can  only  be  granted  by  the 
person  or  persons  who  did  the  act  which  was  intended  to  be  su- 
perseded. 
Stra.  6.    The        ^^'^^  justices  of  the  peace  may  by  a  second  order  supersede  a 
Inhabitants  of    former  order  made  by  themselves. 
Pancras  v.  The  InhabitanU  of  Rumbald. 

Salk.  472.  I^"t  a  court  of  (|uarter  sessions  cannot  by  their  order  supersede 

The  Inhabit-     an  order  made  by  two  justices  of  the  peace, 
ants  of  Oswell  y.  The  Inhabitants  of  Woking.  The 
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The  same  justices  by  whom  restitution  was  awarded  upon  a  i  Hawk, 
conviction  on  an  indictment   for  a  forcible  entry  found  before  c  64.  §61. 
them,  may,  upon  the  insufficiency  of  the  indictment  appearing  to  ^yfj>  ^^J; 
them,  supersede  the  award  of  restitution,  in  case  it  have  not  been   j^'^  * 
executed. 

And  it  is  said  that  if  the  award  of  restitution  were  made  by  Cro.Eliz.9i 5. 
four  or  five  justices  it  may  be  superseded  by  any  one  or  two  of  Fitzwilham's 
tliem. 

But  it  seems  to  be  agreed,  that  no  other  justice  or  justices  of  i  Hawk, 
the   peace,  nor  other  court  whatsoever,   except  the  Court   of  c.64.  §6i. 
King's  Bench,  have  a  power  to  supersede  such  award.  A^yer,    87. 

If  one  justice  of  the  peace  have  issued  a  warrant  to  compel  a   i  Hawk.  P.  C. 
person  to  find  surety  of  the  peace,  any  other  justice  may,  upon  c.  ee.  §  14. 
the  person's  entering  into  a  recognizance  before  him  for  keeping  Lamb.  95,96. 
the  peace,  supersede  the  former  warrant. 
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(C)    In  what   Cases    a  Writ    of  Supersedeas  may  be 

awarded. 

T  F  a  capias  or  an  exigent  have    been  awarded,   the   person  Fitzh.  N.  B. 

against  whom  it  was  awarded  may,  whether  he  has  or  has  not  ^se. 
been  arrested  thereupon,  have  a  writ  o^  stipei'sedeas. 

But  if  a  person  have  been  arrested  upon  a  capias  ad  satisfacien-  Fitzh.  N.B. 
JwTw,  no  writ  of  supersedeas  lies ;  because  he  is  taken  in  execu-  237. 
tion. 

If  a  declaration  be  not  filed  against  a  defendant,  who  is  in  8  Mod.  see. 
prison,  within  two  terms,  he  may  have  a  v^r'it  of  supersedeas :  but  p^"  ^^J'   . 
the  plaintiff  may  bring  a  second  action ;  for,  notwithstanding  the  459,  * 
former  action  was  for  want  of  declaring  in  due  time  superseded, 
the  cause  of  action  remains. 

Two  sheep  having  been  distrained,  the  owner  applied  for  a  Bro.  Supcri. 
writ  of  supersedeas.     It  was  hereupon  said,   that  this  writ  lies  pl*^^* 
only  for  the  person,  and  not  for  any  chattels :  but  by  Lacoji  it 
lies  for  both. 

A  writ  of  supersedeas  lies  to  process  of  outlawry.  Pitzh.  n. 

237. 

If  one  justice  of  the  peace  have  granted  a  warrant  to  compel  a  j  Hawk.  P.  C. 
person  to  find  surety  of  the  peace,  any  other  justice  may,  upon  c.  66.  §  14. 
the  j^erson's  entering  into  a  recognizance  before  him  for  keeping  Lamb.  95,96. 
the  peace,  supersede  the  former  warrant.  ^^* 

l(  A  vfr  It  oi' supplicavit  have  issued  from  the  Court  of  Chan-  Fitzh.  N.B. 
eery,  to  compel  a  man  to  fiiwl  surety  of  the  peace,  he  may,  upon  ^^^' 
finding  surety  in  that  court,  have  a  writ  oi'  supersedeas. 

Heretofore  if  a  justice  of  the  |>eace   had  granted  a  warrant  to  Jbid. 
compel  n  person  to  find  surety  of  the  peace,  the  Court  of  Chan-  ^^^^-  ^^'• 
eery  or  King's  Bench  might,  upon  the  person's  finding  surety, 
have  granted  a  writ  of  supersedeas  to  the  warrant. 

But  by  the  21  Jac.  1.  c.  8.  §  3.  after  reciting,  that  divers  tur-   21  Jac.c.8. 
bulent  and  contentious  {persons,  deservedly  fearing  to  be  bound  §  '• 
to  the  peace  or  good  behaviour  by  justices  of  the  peace  of  the 
counties  where  they  dwell,  do  oftentimes  procure  themselves  to 
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be  bound  to  the  peace  or  good  behaviour  in  the  Court  of  Chan- 
cery or  King's  Bencli  upon  insufficient  sureties,  or  upon  colour- 
able prosecution  of  some  person  or  persons,  who  will  be  ready  at 
all  times  to  release  them  at  tlieir  own  pleasure ;  whereupon  his 
majesty's  writs  of  supersedeas  are  oftentimes  directed  to  the  jus- 
tices of  the  peace,  and  othei*s  his  majesty's  officers,  requiring 
them  and  every  of  them  to  forbear  to  arrest  or  imprison  the 
parties  aforesaid ;  by  means  whereof  the  said  turbulent  and  con- 
tentious persons  misdemean  themselves  amongst  their  neigh- 
bours with  impunity,  to  the  great  offence  and  disturbance  of 
their  neighbours,  ahiongst  whom  they  converse  and  live,  to  the 
affi*ont  of  the  justices  of  the  peace,  and  to  the  evil  example  and 
encouragement  of  like  ilUdisposed  persons,  it  is  enacted,  "  That 
**  all  writs  o^  supersedeas,  granted  by  either  of  the  courts  afore- 
*'  said,  shall  be  void  and  of  none  effect,  unless  such  process  be 
**  granted  upon  motion  in  open  court  first  made,  and  upon  such 
*'  sufficient  sureties,  as  shall  appear  unto  the  judge  or  judges 
*'  of  the  same  court  respectively,  upon  oath,  to  be  assessed  at  five 
'*  pounds  lands  or  ten  pounds  in  goods  in  the  subsidy-book  at 
*'  the  least;  and  unless  it  shall  also  appear  unto  the  said  judge 
"  or  judges  from  whom  such  supersedeas  is  desired,  that  the  pro- 
**  cess  of  the  peace  or  good  behaviour  is  prosecuted  against  him 
**  or  them  desiring  such  supersedeas,  honajxde,  and  by  some  party 
"  grieved,  in  that  court  out  of  which  such  supersedeas  is  desired 
"  to  be  awarded." 
Fitzh.  N.  B.  If  a  person  in  a  writ  of  right  in  a  court-baron,  or  in  any  other 

239.  court,  vouch  a  foreigner  to  warranty,  the  tenant  may  sue  forth 

a  writ  o{  supersedeas  directed  to  the  court,  commanding  them  not 
to  proceed  till  the  warranty  is  is  determined. 
Ibid,  If  a   court    Christian,   after  a  writ  of   prohibition  has  been 

awarded,  proceed  to  excommunication,  and  a  writ  de  excomrmaii" 
catiopiendo  be  awarded,  a  writ  o{ supersedeas  lies. 
1  Sid.  181.  It  has  been  holden,  that  no  writ  oi supei'sedeas  shall  be  awarded 

Anon.  jj^  ^^  Court  of  King's  Bench  to  a  writ  de  excommunicato  ca- 

piendo before    the  writ  is  returned;  because  the  party,  as  the 
contrary  cannot  till  then  appear,  may  have  been  excommunicated 
for  one  of  the  causes  mentioned  in  the  5  Eliz.  c.  23. 
10  Mod.  351,         But,  if  from  the  entry  of  a  writ  de  excommunicato  capiendo  in 
352.    Rex  V.     the  Court  of  King's  Bench,  it  appear  to  have  issued  upon  a  sen- 
l^eed.    Stra.  tence  of  excommunication  for  some  cause  not  within  the  5  Eliz. 
c.  23.,  the  court  may  award  a  writ  of  supersedeas  without  waiting 
till  it  is  returned ;  otherwise  the  party,  who,  if  taken  into  cus- 
tody, must  at  the  return  of  the  writ  be  discharged,  may  in  the 
mean  time  be  deprived  of  his  liberty  upon  a  writ  which  ought 
not  to  have  been  awarded. 
Sayer,  257.  It  was  in  a  modern  case  holden  upon  great  consideration,  that 

Rex  V.  Ste-       a  writ  of  supersedeas  ought  not  to  be  awarded  to  a  writ  de  excom- 
phens.  municato  capicfulo,  which  issued  from  the  Court  of  Chancery  in 

England,  upon  a  signijicavit  from  a  court  of  delegates  in  Ireland, 
which  sat  under  an  authority  derived  from  the  Court  of  Chancery 
in  Eiigland, 

If 
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If  a  plea  of  trespass  vi  et  at^mis  be  holden  in  a  sheriiTs  court,  Fitzh.N.  B. 
the  defendant  may  have  a  writ  of  supersedeas,  with  a  recital,  that  239. 
plea  of  trespass  vi  et  armis  shall  not  be  holden  in  a  less  court  than 
before  the  king  himself,  or  other  justices  by  his  commandment. 

If  a  sheriff  hold  plea  of  forty  shillings,  a  writ  of  supersedeas  Ibid. 

lies. 

If  a  man  sue  in  the  sheriff's  court  for  an  entire  debt  of  more       ^  jhid. 
than  forty  shillings,  by  divers  plaints  each  under  the  sum  of  forty 
shillings,  the  defendant  may  have  a  writ  of  supei'sedeas  command- 
ing the  sheriff  not  to  hold  plea  of  those  plaints. 

If  the  constable  of  Dover  hold  plea  of  a  thing  which  he  ought  Fitzh.  N.  B. 
not  to  hold  plea  of,  a  writ  of  supersedeas  lies.  240. 

If  a  person,  who  on  the  account  of  privilege  ought  only  to  be  Vaugh.  155. 
sued  in  a  certain  court  be  sued  in  any  other  court,  he  may  have  Bushel's  case, 
a  writ  of  supersedeas. 

But,  where  a  peer,  being  in  custody  upon  a  bill  o^  Middlesex,  Sty.  17V. 
moved  for  a  writ  of  supersedeas  ujx)n  a  suggestion  that  he  ought  ^^""^  Rivers*s 
not  to  have  been  arrested,   the  court  directed  him  to  plead  his 
privilege;    and  said  they  could  not  upon   motion  take  notice 
thereof 

If  a  process  or  writ  have  issued  erroneously  or  improperly  a 
writ  oi  supersedeas  lies. 

In  an  action  upon  the  case  for  words  spoken  in  Loudon,  the  Lit.  Rep.  314. 
fendant  justified  for  words  spoken  in  the  county  of  Suffolk.    The  JJarvey's  c^e. 

1   •   .a-        1-    1    7         •     •  •  J         J       .      ^    •      Y-    •       Cro.Jac.  45. 

plaintiti  replied  ae  injuria  sua  propria,  and  sued  out  a  venire  facias 

for  London.     A  writ  of  supersedeas  was  awarded ;  because  the 
venire  facias  ought  to  have  been  for  the  county  of  Suffolk. 

\i  m  ^nt  o{  habere  facias  possessionem  have  issued  erroneously  Jenk.Cent.58. 
and  been  executed,  a  writ  of  supersedeas  will  lie  to  restore  the 
possession. 

It  is  in  the  general  true,  that  a  writ  of  supersedeas  does  not  gkin.  42. 
lie  where  a  writ  of  attaint  is  brought ;  for  a  verdict  having  been  The  case  of 
found  upon  the  oath  duodecim  legalium  et  proh&rum  hominum,  the  certioran's. 
law  will  not,  upon  so  slight  a  ground  as  the  bringing  of  a  writ  of  5'^^4  "^^"* 
attaint,  presume  that  it  is  a  false  verdict.  Dyer,  8 1. 

But  if,  after  the  defendant  in  an  action  of  trespass  vi  et  armis  Fitzh.  N.  B. 
have  brought  a  writ  of  attaint,  the  plaintiff  sue  out  an  elegit,  and  ^^"'^  ^^^• 
a  capias  be  awarded  for  the  fine  due  to  the  king,  the  defendant 
may  have  writ  of  supersedeas  as  to  the  capias,  upon  a  suggestion 
that  since  the  bringing  of  the  writ  of  attaint  the  plaintiff  has  sued 
out  an  elegit. 

If  an  audita  querela  be  brought,  the  plaintiff,  iftlie  audita  que-  2  Roll.  Abr. 
rcUi  be  founded  upon  matter  of  record  or  writing,  may  have  a  ^^^'  Morston 
yurk  ijf  supersedeas  to  stay  execution ;  but  not  if  it  be  founded  pitzh.  N.'b. 
upon  matter  in  pais.  104.    Bro. 

Supers,  pi.  24.    Noy,  145.    Cro.  Eliz.  364.    Salk.  92. 

If  an  audita  querela  be  brought  after  the  party  who  brings  it  2  Roll.  Abr. 
haa  been  taken  ia  execution,  he  may  have  a  v,' nt  o(  supcrsdecas  as  493.  Wbidner 
to  his  body  ;  but  as  lie  is  only  thereby  discharged  for  a  time,  that  L*^^°"^*"* 
he  taay  tli«  better  |)(Oiecutc  the  audita  querela  in  case  he  be  not 

1  i  4  relieved 
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Bro.  Supers, 
pi.  35. 
s  Roll.  Abr. 
492. 

3 Jack.  I.e. 8. 


[Fe 

upon  this  act, 

vide  supra, 

Vol.  I.  Iltit. 

Baii  in  Civil 

Catuet.W 


Cro.  Jac  350. 
Goldsmith  v. 
Piatt. 


Show.  14. 
Garret  v. 
Dandy,  Com. 
332. 


relieved  upon  the  audita  querela^  he  shall  again  be  a  prisoner 
in  execution. 

If  the  plaintiff  in  an  cudita  querela  after  having  been  non- 
suited bring  a  second  audita  querela^  he  shall  not  have  a  writ  of 
supei'sedeas. 

Heretofore,  if  a  writ  of  error  were  brought  execution  might 
in  all  cases  be  stayed  by  a  writ  of  supersedeas. 

But  bytheSJa.  1.  c.  8.  after  reciting,  that  his  Highnesses 
subjects  are  now  more  commonly  withholden  from  their  just 
debts,  and  often  in  danger  to  lose  the  same,  by  means  of  writs  of 
error,  which  are  now  more  commonly  sued  than  they  have  here- 
tofore been,  it  is  enacted,  "  That  no  execution  shall  be  stayed  or 
"  delayed  upon  or  by  any  writ  of  error,  or  supersedeas  thereupon 
**  to  be  sued,  for  the  reversing  of  any  judgment  given  or  to  be 
"  given  in  any  action  or  bill  of  debt  upon  any  single  bond  for 
"  debt,  or  upon  any  obligation  with  condition  for  the  payment 
"  of  money  only,  or  in  any  action  or  bill  of  debt  for  rent,  or 
"  upon  any  contract,  in  any  of  the  courts  of  record  at  West- 
"  minster,  or  in  the  counties  palatine  of  Chester,  Lancaster,  or 
"  Durham,  or  in  the  courts  of  great  sessions  in  Wales,  unless 
**  such  person  or  persons  in  whose  name  or  names  such  writ  of 
"  error  shall  be  brought,  with  two  sufficient  sureties,  such  as  the 
"  court  wherein  such  judgment  is  or  shall  be  given  shall  allow 
"  of,  shall,  before  such  stay  made,  or  supersedeas  be  awarded, 
"  be  bound,  unto  the  party  for  whom  any  such  judgment  is  or 
"  shall  be  given,  by  recognizance  to  be  acknowledged  in  the 
'*  same  court,  in  double  the  sum  adjudged  to  be  recovered  by 
"  the  said  former  judgment,  to  prosecute  the  said  writ  of  error 
"  with  effect,  and  also  to  satisfy  and  pay,  if  the  said  judgment 
*'  be  affirmed,  all  and  singular  the  debts,  damages,  and  costs 
"  adjudged  or  to  be  adjudged  upon  the  fromer  judgment,  and 
"  all  costs  and  damages  to  be  awarded  for  the  same  delaying  of 
"  execution." 

The  defendant,  an  executrix,  pleaded  j^lene  administravit,  and 
there  was  judgment  against  her  de  bonis  testatoris.  Upon  bring- 
ing a  writ  of  error  it  was  moved,  that  she  should  not  have  a  writ 
of  supersedeas  to  stay  execution,  unless  bail  were  put  in  as  is  re- 
quired by  the  3  Jac.  1.  c.  8.  It  was  holden,  that  the  statute  does 
not  intend  that  there  should  be  bail  where  the  judgment  is 
against  the  party  himself,  or  where  it  is  general  against  execu- 
tors; but  where  the  judgment  against  executors  is  special, 
namely,  that  execution  shall  be  of  the  goods  of  the  testator,  and 
damages  only  of  their  own  goods,  it  is  not  reasonable,  nor  the 
intent  of  the  statute,  that  the  executor  should  be  obliged  to  find 
sureties  to  pay  all  the  judgment  may  be  affirmed  for  with  his 
own  goods ;  and  Colre  C.  J.  said,  it  had  ruled  according  to  this 
difference  in  the  Court  of  Common  Pleas  when  he  was  there. 

It  has  been  holden,  that  no  bail  is  necessary  where  a  writ  of 
error  is  brought  upon  a  judgment  in  an  action  of  debt  upon  a 
bond  for  payment  of  money  upon  a  bottomry  contract ;  for  that 
such  bond  is  not  within  the  meaning  of  the  statute. 

^  But 
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But  it  is  in  a  later  case  laid  down,  that  if  the  contingency  Stra.476. 
mentioned  in  a  bottomry  bond    have  happened,  it  is  in  every   Pitt  v. 
respect  a  bond  for  the  payment  of  money  only,  and  that  bail  must   Coney. 
be  put  in,  in  case  a  writ  of  error  be  brought  upon  a  judgment  in 
an  action  of  debt  upon  the  bond. 

A  bond  was,  with  condition  to  pay  money,  and  to  do  a  collateral  Carth.29. 
act     It  was  holden,  notwithstanding  the  breach  assigned  was  Gerrard  v. 
only  the   nonpayment    of  the  money,   that  the  bond  was  not     ^^^' 
within  the  3  Jac.  1.  c.  8.  and  a  writ  of  error  brought  upon  a 
judgment  in  an  action  of  debt  upon  the  bond  was  allowed  with- 
out bail. 

But  where  the  condition  of  a  bond  was  for  the  payment  of  stra.  959. 
500/.  at  a  certain  day,  being  the  sum  mentioned  in  certain   in-  Desbordes  v. 
dentures,  it  was  holden,  that  there  ought  to  be  bail  in  a  writ  of  Horsey, 
error  brought  upon  a  judgment  in  an  action  of  debt  upon  the 
bond ;  for  that  the  material  part  of  the  condition  is  the  payment 
of  the  money,  the  other  words  being  only  added  to  shew  that  the 
bond  and  the  indentures  are  both  securities  for  the  same  sum  of 
500/. 

By  the  13  Car.  2.  st.  2.  c.  2.  §  9.  after  reciting  the  3  Jac.  1. 
c.  8.  and  that  divers  other  cases  within  the  same  mischief  are  not 
thereby  provided  for,  it  is  enacted,  "  That  no  execution  shall 
"  be  stayed,  in  any  of  the  courts  therein  mentioned,  by  any  writ 
"  of  error,  or  supersedeas  thereupon,  after  any  verdict,  andjudg- 
"  ment  thereupon,  in  any  action  of  debt,  grounded  upon  the 
"  statute  made  in  the  second  year  of  the  reign  of  Edward  the 
"  Sixth  for  not  setting  forth  of  tithes,  nor  in  any  action  upon  the 
**  case  upon  any  promise  for  the  payment  of  money,  action  sur 
"  Irorvcr,  action  of  covenant,  detinue,  or  trespass,  unless  such  re- 
"  cognizance,  and  in  such  manner  as  by  the  said  act  is  directed, 
"  shall  be  first  acknowledged  in  the  court  where  such  judgment 
"  is  given." 

By  the  16  &  17  Car.  2.  c.  8.  §3.  it  is  enacted,  "  That  no 
"  execution  shall  be  stayed,  in  any  of  the  courts  mentioned  in  a 
*'  statute  made  in  the  third  year  of  the  reign  o^  James  the  First, 
'*  by  writ  of  error  or  supersedeas  thereupon,  after  any  verdict  and 
"  judgment  thereupon,  in  any  action  personal  whatsoever,  unless 
"  a  recognizance,  with  condition  as  in  the  said  statute  is  directed, 
"  shall  be  first  acknowledged  in  the  court  where  such  judgment 
"  shall  be  given :  and  that,  in  a  writ  of  error  to  be  brought  upon 
"  any  judgment  after  a  verdict  in  any  writ  of  dower,  or  in  any 
"  action  ejectione Jinnee,  no  execution  shall  be  thereupon  or 
"  thereby  stayed,  unless  the  plaintiff  or  plaintiffs  in  such  writ  of 
**  error  shall  be  bound  unto  the  plaintiff'  in  such  writ  of  dower 
"  or  action  of  eject Umc  frnifC,  in  such  reasonable  sum  as  the 
"  court  to  which  such  writ  of  error  shall  be  directed  shall  think 
"  fit,  with  condition,  that  if  the  judgment  shall  be  affirmed  in 
"  the  said  writ  of  error,  or  that  the  said  writ  of  error  be  discon- 
"  tinued  in  default  of  the  plaintiff*  or  plaintiffs  therein,  or  that 
**  the  said  plaintiff*  or  plaintiffs  be  nonsuit  in  such  writ  of  error, 
"  that  then  the  said  plaintiff*  or  plaintiff's  shall  pay  such  costs, 

"  damages. 
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"  damages,  and  sum  or  sums  of  money,  as  shall  be  awarded 
"  upon  or  after  such  judgment  affirmed,  discontinuance  or  non- 
«  suit  had." 

But  by  §  5.  it  is  provided,  "  That  this  act,  or  any  thing 
"  therein  contained,  shall  not  extend  to  any  writ  of  error  to  be 
"  brought  by  any  executor  or  administrator;  nor  unto  any  action 
"  popuhir,  nor  unto  any  other  action,  which  is  or  hereafter  shall 
"  be  brought  upon  any  penal  law  or  statute,  except  actions  of 
"  debt  for  not  setting  forth  of  tithes ;  nor  to  any  indictment, 
"  presentment,  inquisition,  information,  or  appeal ;  any  thing 
"  hereinbefore  expressed  to  the  contrary  thereof  notwithstand- 
"  ing." 

It  is  in  the  general  true,  that  a  writ  of  supersedeas  cannot  be 
had  upon  a  second  writ  of  error,  after  the  plaintiff  in  error  has 
been  nonsuited  in  a  former  writ  of  error  in  the  same  court,  or 
such  former  writ  of  error  has  abated  by  the  act  of  the  party,  or 
has  been  quashed.  ||  And  execution  may  be  sued  out  without 
leave  of  the  court.  || 
1015.  IIBirch  v.  Triste,  8  East,  412.1| 

But,  if  a  person  bring  a  writ  of  error  in  the  Exchequer 
Chamber,  as  upon  a  judgment  of  the  King's  Bench,  before  judg- 
ment is  signed,  he  may  bring  a  second  writ  of  error,  and  have  a 
writ  of  siiposedeas  thereupon;  for  the  first  writ  of  error  being  a 
nullity,  because  brought  too  early,  the  second  is  to  be  considered 
as  the  first. 

If  a  first  writ  of  error  abate  by  the  act  of  God,  or  for  want 
of  form,  or  in  any  way  not  by  the  act  of  the  party,  a  writ  of  su- 
persedeas may  be  had  upon  a  second, 
pi.  140.     IJBirch  V.  Triste,  8  East,  4l2.|| 

It  was  formerly  holden,  that  if  one  writ  of  error  in  parliament 
had  abated  by  a  prorogation,  and  a  second  were  brought  in  the 
next  session,  a  writ  of  supersedeas,  if  a  term  had  intervened, 
could  not  have  been  awarded  upon  the  second  writ  of  error ;  al- 
though the  first  did  not  abate  by  the  act  of  the  party. 

But  an  order  was  made  about  the  year  1764,  by  the  House 
of  Lords,  that  no  cause  therein  depending  shall  be  discontinued 
by  a  prorogation. 

It  has  since  the  making  of  this  order  been  insisted,  that 
although  the  cause  is  not  discontinued  by  a  prorogation,  the  writ 
of  error  does  abate  ;  and  a  motion  was  made  in  the  Court  of  Ex- 
chequer for  leave  to  take  out  execution  in  such  case.  The 
motion  was  denied :  and  by  the  court  —  If  the  writ  of  error  be 
abated  by  the  prorogation,  you  may  take  out  execution  without 
applying  to  the  court ;  if  it  be  not,  the  court  cannot  give  leave 
to  do  it.  The  business  of  the  House  of  Lords,  in  their  judicial 
capacity,  goes  over  from  session  to  session,  as  matters  below  do 
from  term  to  term,  {a) 

Upon  the  reversal  of  a  judgment  upon  a  writ  of  error  the 
defendant,  who  was  in  custody,  obtained  a  writ  of  supersedeas  .• 
but  before  she  could  get  it  allowed,  she  was  charged  with  a  new 

declaration 
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declaration  at  the  suit  of  the  same  plaintiff.  Application  was 
hereupon  made  to  the  court,  and  she  was  ordered  to  be  dis- 
charged. Being  arrested  a  second  time  for  the  same  debt  for 
which  the  first  action  had  been  brought,  the  court  was  moved, 
that  she  might,  upon  entering  a  common  appearance,  have  a  writ 
of  supersedeas.  Wills  C.  J.  and  Comtjns  J.  were  of  opinion, 
that,  as  she  had  had  the  benefit  of  a  writ  of  supersedeas  in  the 
first  action,  which  was  at  an  end  by  the  reversal  of  the  judgment, 
the  plaintiff  was  now  at  liberty  to  proceed  in  a  second  action. 
Denton  J.  and  Fortescue  J.  were  of  opinion,  that  she  ought  to 
be  discharged  upon  entering  a  common  appearance.  The  court 
being  divided,  no  rule  was  made. 

(D)  Of  certain  Writs  which  are  Supersedeases  by 
Implication. 

1.  A  ^nV  o/' Audita  Querela. 

TT  is  in  one  case  laid  down,  that  if  an  audita  qiierela  be  brought  2  Roll.  Abr. 

upon  a  statute  merchant  before  execution,  it  is  a  supeisedeas  493.  pi,  4. 
by  implication. 

But  it  is  in  another  case  laid  down,   that  an  audita  querela  is  Salk.  92. 
never  a  supersedeas  by  implication.  Langton  v. 

Grant. 

2.  A  Writ  of  second  Deliverance. 

The  plaintiff  in  an  action  of  replevin  having  been  nonsuited.  Latch,  72. 
the  defendant  had  judgment  de  retorno  liabendo^  and  a  writ  issued  Anon.  Goldsb. 
to  enquire  of  the  damages.     A  writ  of  second  deliverance  being 
afterwards  brouglit  by  the  plaintiff,  it  was  holden  to  be  a  super- 
sedeas by  implication,  as  to  tlie  return  of  the  goods,  but  not  as 
to  the  writ  of  enquiry. 

S.  A  Writ  of  Habeas  Corpus  ad  faciendum  et  recipiendum. 

A  writ  of  habeas  corpus  ad  faciendum  et  recipiendum  does  so  2  Roll.  Abr. 
supersede  the  power  of  the  court  to  which  it  is  directed,  that  ^^^'    p.j."" 
every  proceeding  afiter  it  is  served  and  before  o.  procedendo  is  Cro.  Eliz.9i6. 
awiirded  is  void.  Cro.  Car.  261. 

Salk.  552.     1  Mod.  195. 

As  the  person  of  the  defendant  is  by  a  writ  of  habeas  corpus  skin.  244. 
nd  faciendum  et  recipiendum  removed  out  of  the  jurisdiction  of  Dorington  v. 
the  inferior  court,  new  bail  must  be  put  in,  and  tlic  plaintiff  must  Edwin, 
declare  de  novo. 

{Vide  supra^  Vol.  III.  tit.  "  Habeas  Corpus,'* pp.  440,  441, 

4.  A  Writ  of  Certioratri. 

A  writ  of  certiorari^  in  which  are  these  words  coram  nobis  Salk.  I48. 
ierminari  volumus  et  non  alibiy  supersedes  all  proceedings  sub-  ^''^•*  ^  Smith. 

sequent 
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Cro.  Eliz.915.  sequent  to  the  delivery  thereof,  although  the  record  intended  to 

Cro.  Car.  261.   jj^  certified  be  never  certified. 

Salk.148. 

2  Hawk.  c.  27.  }  64. 

1  Keb.  93.  It  lias  been  holden,  that  a  writ  of  certiorari  is  a  supersedeas  to 
Rex  V.  Spel-  the  inferior  court  from  the  time  it  was  sued  out ;  in  the  same 
nian.Moor,73.  nianner  as  the  suing  out  of  a  writ  of  supersedeas  from  the  court 

wherein  a  record  is,  which  is  an  appearance  upon  record,  will 
avoid  an  outlawry  pronounced  after,  although  the  writ  of  super- 
sedeas were  not  delivered  to  the  sheriff  before  the  quinto  exactus. 
Cro  Eliz  915.       -^"^  ^^  ^^  ^^^^  down  in  other  books,   that  a  writ  of  certiorari^ 
Fitzwilliam's     is  not  a  supersedeas  until  it  is  delivered  to  the  court  or  person 
case.  Cro.  Jac.  to  whom  it  is  directed. 

Salk  144  ^"^^  ^^  ^^  ^"  some  books  laid  down,  that  if  a  certiorari  for  re- 

Rex  v.  North,   moving  an  indictment  before  justices  of  peace  be  not  delivered 
6  Mod.  61.       before  a  jury  is  sworn  for  the  trial  of  the  indictment,  the  justices 
may  proceed. 

2  Roll.  492.  It  is  s^i<^5  ^^^^^  ^  ^^^^^  ^^  certiorari^  for  removing  a  recogni- 
Anon.               sance  to  appear  at  the  next  general  assize,  and  in  the  mean  time 

to  be  of  good  behaviour,  is  a  supersedeas  to  the  obligation  of  the 

recognizance. 
Cro.  Jac.  482.        But  it  is  laid  down  in  other  books,  that  although  the  recog- 
Rosse  V.  Pye.    nizance  be  in  such  case  removed  by  the  certiorari^  the  defend- 
Yelv.  207.         Q^^  jj.  ijound  to  appear ;  and  that  in  default  of  appearance  it  shall 

1  Bulstr.  156.     1      r     r  •.     1 

2  Hawk.  be  forfeited. 

P.  C.  C.27.  $65. 

iVide  supra,  Vol.  I.  tit.  "  Certiorari  "  (D),  p.  563. 
5.   Writ  of  Error, 

C     Jac  534         "^  ^^^^  ^^  error  is  a  supersedeas  by  implication. 
Bishop  of  Ossory's  case.    Godb.  439. 

Bro.  Exec.  I^  the  record  of  a  judgment  be  removed  by  a  writ  of  error  it 

pi.  68.  Bro.       is  necessarily  a  supersedeas  j  for  the  record  being  removed  it  is 
Supers,  pi. ^16,   impossible  for  the  justices  of  the  court,  in  which  it  was,  to  award 
execution. 

And  when  the  record  of  a  judgment  is  not  removed,  it  would 
be  quite  unreasonable  that  the  law  should  suffer  a  writ  of  error  to 
be  brought,  the  consccjuence  of  which  may  be  a  reversal  of  the 
judgment,  and  suffer  execution  to  be  taken  out  upon  the  judgment 
pending  the  writ  of  error. 
1  Mod.  28.  Some  of  the  parties'  names  having  been  omitted  in  a  writ  of 

Hughes  V.  ^  error,  execution  was  taken  out  upon  the  judgment;  the  plaintiff 
"  """'""'  being  advised  that  the  record  of  the  judgment  was  not  removed 
by  this  defective  writ ;  but  it  was  holden,  that  although  the  record 
was  not  thereby  I'emoved,  the  hands  of  the  court  were  so  tied  up 
by  the  writ  of  error  that  a  writ  of  execution  ought  not  to  have 
issued.  Such  defect  may  be  a  reason  to  quash  a  writ  of  error ; 
but  a  defective  writ  of  error  is,  until  it  be  quashed,  a  super- 
sedeas. 

A  plain- 


17.  Cro.  Jac. 
534.  Skin.422. 


Underwood. 
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A  plaintiff  who  has  signed  judgment  in  a  real  action  may,  if  12  Mod.  398. 
his  entry  were  lawful  without  the  judgment,  enter  nowithstanding  Badger  v. 
a  writ  of  error  is  brought;  for  he  does  not,  in  this  case  enter  by  '^oyd. 
virtue  of  the  judgment:  and  the  writ  of  error  shall  not  put  him 
into  a  worse  condition  than  he  was  before. 

J.N,  having  obtained  judgment  against  J.  S.,  he  sued  out  a  2  Roll.  Abr. 
writ  of  capias  ad  satisfacimdum^  to  which  the  return  was  71011  est  491.    Lock  v. 
inventus.     Hereupon  he  sued  out  a  scire  facias  against  his  bail,  Tilherd. 
and  upon  the  return  thereunto  sued  out  a  second  scire  facias. 

Before  the  return  to  the  second  scire  facias  the  defendant 
brought  a  writ  of  error :  it  was  holden  that  the  writ  of  error  was 
not  a  supersedeas  to  the  proceedings  against  the  bail ;  because 
these  are  founded  upon  an  original  different  from  that  upon 
which  the  judgment  is  founded. 

And   for  the  same  reason,  if  J,  N.,  after  obtaining  judgment,   2  Roll.  Abr. 
against  J.  S.,  proceed    to  judgment  upon  a  sciir  facias  against  491.  C.  pi.  5. 
his  bail,  and  the  bail  bring  a  writ  of  error,  this  shall  not  super- 
sede execution  upon  the  judgment  against  J.  S. 

But,  \^  a  scire  facias  be  brought  to  have  execution  upon  a   2  Roll.  Abr. 
judgement,  a  writ  of  error  brought  upon  the  judgment  will  be  a  490.  B.  pi.  5. 
supersedeas  to  the  proceedings  upon  the  scire  facias,  because  these 
are  founded  upon  the  same  original  as  the  judgment  is. 

Upon  this  distinction,  between  proceedings  founded  upon  the  Bro.  Err.  pi. 
same  or  different  originals,  it  was  formerly  holden,  that  although   170.    2  Roll. 
a  writ  of  execution  cannot  issue  upon  a  judgment,  pending  a  writ  ^^^-  '^^'  ^• 
of  error,  an  action  of  debt  may  be  brought  upon    the  judg-  ^g    *     ^    * 
ment,  because  the  action  of  debt  is  founded  upon  a  different 
ori^nal. 

But  this  doctrine  was  long  ago  questioned,  and  many  attempts 
have  been  made  to  overthrow  it. 

It  was  once  pleaded  to  an  action  of  debt  upon  a  judgment  Dyer,  32. 
brought  pending  a  writ  of  error,  that  the  record  of  the  judgment  Anon. 
wa«j  removed;  but  the  opinion  of  the  court  was,  that,  notwith- 
standing the  removal,  the  action  lay. 

It  is  in  one  case  said,  that  if  an  action  of  debt  upon  a  judgment  Raym.  100. 
be  brought  before  a  writ  of  error,  the  action  lies ;  but  that  if  the   Adams  v. 
writ  of  error  be  brought  first,  the  action  does  not  lie.  Tomlinson. 

In  answer  to  this  distinction  the  case  of  Limhuy  v.  Langham,   <^Y\w.  388. 
which  is  cited  by  Dolbcn  in  a  case  in  Skinner,  and  mentioned  in   Grandvill  v. 
Sir  Thomas  llaymond's  Reports,  has  been  frequently  relied  upon;  Dighton. 
wherein  it  was  holden  by  all  the  judges,   that  a  writ   of  error 
whether  it  be  brought  before  or  after  an  action  of  debt  upon  a 
judgment,  is  not  a  supersedeas  to  the  action. 

It  was  once  pleaded  in  bar  to  an  action  of  debt  upon  a  judg-  Carth.  1.  Ro- 
ment,  that  a  writ  of  error  was   depending  upon  the  judgment,  gers  y-  May- 
This  plea  was,  upon  a  demurrer,   holden   to  be  bad  ;   but  the  "*V^»  '^""' 
opinion  of  the  Court  of  King's  Bencii  was,  that  if  the  same  mat-  ^   *^'  ^' 
tcr  had  been  pleaded  in  abatement  it  would  have  been  good. 

And  in  the  same  term  a  plen  in  abatement,  wherein  the  same  Carth  191. 
matter  was  pleaded,  was  holden  by  the  Court  of  Kinir's  Bench  to  ^^y  v.  Buxton, 
be  good.  Trm,3j«c.2. 

But 
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Show.  146. 
Rottenhoffer 
V.  Lenthall. 
Pasch.  2  W. 
&M. 


Sid.  236. 
Adams  v. 
Tomlinson, 
Hil.  16  Car.  2 


H.  6.  31    Bro. 
Exec.  pi.  63. 
8  E.  4.  6.  b. 


2  Roll.  Abr. 
491.  D.  pi.  3. 
1  Ley.  153. 
12  Mod.  391. 

3  Lev.  397. 
Gale  V.  HUl, 
Pasch. 
6W.&M. 


Skin.  388. 
Glanville  v. 
Dighton. 


1 1  Mod.  78. 
Anon. 


1  Barn.  202. 
Humphreys 
T.  Daniel. 

East,  9  G.  2. 


But  another  plea  in  alxitenient,  wherein  the  same  matter  was 
pleaded,  was  shortly  after  holden  to  be  bad;  and  it  was  Liid  down 
that  such  matter  pleaded  in  abatement  is  as  insufficient  as  if  it 
had  been  pleaded  in  bar,  and  that  such  plea  in  abatement  had 
never,  except  in  the  case  of  Abi^  v,  Bnxton,  been  holden  to  be 
good. 

At  another  time  a  distinction  was  taken  betwen  an  action  of 
debt  upon  a  judgment  of  the  Court  of  King's  Bench,  and  one 
upon  a  judgment  of  the  Court  of  Common  Pleas,  or  of  any  other 
court  out  of  which  the  record  of  the  judgment  is  removed  by  a 
writ  of  error  ;  and  it  was  holden,  that  a  writ  of  error  is  not  a 
supersedeas  to  an  action  of  debt  brought  in  the  Court  of  King*s 
Bench  upon  a  judgment  of  that  court;  because  the  record,  as 
only  a  transcript  thereof,  is  sent  upon  bringing  a  writ  of  error 
into  the  Court  of  Exchequer  or  the  House  of  Lords,  remains  in 
that  Court;  but  a  doubt  was  made,  if  such  action  would  not  lie  in 
the  Court  of  Common  Pleas,  upon  a  judgment  of  that  court. 

This,  which  would  be  prejudicial  to  the  Court  of  Common 
Pleas,  is  not  reconcilable  with  what  is  laid  down  in  divers  books. 

As  long  ago  as  the  seventh  year  of  Henry  the  Sixth  it  was 
holden,  that  an  action  of  debt  would  lie  in  the  Court  of  Common 
Pleas  upon  a  judgment  of  that  court,  notwithstanding  a  writ  of 
error  had  been  brought  upon  the  judgment. 

And  it  is  laid  down  in  divers  cases,  that  a  writ  of  error  is  only 
a  supersedeas  so  far  as  to  bind  the  hands  of  the  court,  that  a  writ 
of  execution  cannot  be  issued  upon  the  judgment. 

Upon  tlie  strength  of  these  authorities  it  was,  not  many  years 
after  the  doubt  made  in  the  Court  of  King's  Bench,  resolved  by 
the  Court  of  Common  Pleas,  that,  although  the  record  of  a  judg- 
ment of  the  Court  of  Common  Pleas  be  removed  by  a  writ  of 
error,  an  action  of  debt  will  lie  in  that  court  upon  the  judgment 
pending  the  writ  of  error. 

At  length  courts  of  justice  hit  upon  a  method  of  preventing 
the  effect  of  an  action  of  debt  brought  upon  a  judgment  pending 
a  writ  oi  error.  This  was,  (and  indeed  there  was  no  other  way 
of  doing  it,  without  determining  contrary  to  what  had  been 
holden  in  a  number  of  cases,)  by  making  a  rule,  that  upon  giving 
judgment  in  the  action,  execution  shall  be  stayed  until  the  writ  of 
error  is  determhied. 

The  practice  of  making  such  rules  seems  to  have  been  intro- 
duced at  the  latter  end  of  the  reign  of  William  the  Third,  or 
early  in  the  reign  of  Queen  Anne ;  for  in  the  fifth  year  of  the 
reign  of  William  and  Mary,  it  was  holden  by  the  Court  of  King's 
Bench,  that  such  action  would  lie ;  and  no  notice  is  taken  of  any 
method  to  render  it  ineffectual. 

In  one  case,  which  was  in  the  fifdi  year  of  the  reign  of  Anne, 
the  law  is  said  to  be  settled,  that  a  writ  of  error  is  a  supersedeas 
to  all  proceedings  upon  a  judgment. 

But  it  appears  from  later  cases,  that  unless  application  be 
made  to  the  court  to  stay  the  proceedings,  an  action  of  debt  upon 
a  judgment  may  not  only  be  proceeded  in  pending  a  writ  of 

error, 
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error,  but  that  execution  may  be  taken  out  upon  the  judgment  Ibid.  143. 

u     ^♦r^r,  iJThis  is  the 

in  such  action.  rule  in  the 

Court  of  C.  B.,  Willes,  184.,  but  in  B.  R.  it  is  otherwise.  Vide  »/j/ra.|| 

If  this  be  so,  it  could  not  in  the  fifth  year  of  the  reign  of  Clarkson  v. 
Atine  have  been  settled,  that  a  writ  of  error  is  a  supersedeas  to  all  Physic,  Mich, 
proceedings  upon  a  judgment:  but  it  was  probably  about  that  ^^^'^' 
time  settled,  that  if  an  action  of  debt  have  been  brought  upon 
a  judgment,  after  a  writ  of  error  has  been  brought  upon  the 
judgment,  the  court  will,  upon  giving  judgment  in  the  action  of 
debt,  order  execution  in  that  action  to  be  stayed  until  the  writ  of 
error  is  determined. 

II  It  is  now  settled  in  the  court  of  K.  B.,  that  the  plaintiff  in  Taswell  v. 
such   case  cannot  take  out  execution  on  the  second  judgment  Stone, 
until  the  writ  of  error  on  the  first  be  determined ;  and  if  he  do,   ggn'^eiJ  y^* 
the  court  will  set  aside  such  execution.  Black. 

5  Term  R.  643. 

But  where  the  plaintiff  brought  an   action  on  a  judgment  Bishop  v.  Best, 
several  years  after  it  had  been  obtained,  and  obtained  judgment  3  Bain.  &  A. 
in  this  action,  and  after  the  second  judgment  the  defendant  sued  275. 
out  a  writ  of  error  on  the  first,  it  was  held  that  the  plaintiff 
might,  notwithstanding,  take  out  execution  on  the  second  judg- 
ment. 

If  a  defendant  be  supersedeable  for  want  of  judgment  being  Pierson  v. 
entered  up  in  time,  but  not  actually  discharged,  he  cannot  be  Goodwin, 
detained  in  an  action  on  the  judgment;  for  the  actual  discharge   ^  Bos. &  P. 
relates  back  to  the  time  when  the  prisoner  has  a  right  to  be  dis- 
charged. II 

Upon  a  rule  to  shew  cause  why  a  writ  o^ Jieri  facias  should  Sayer,  I66. 
not  be  set  aside,  and  why  the  money  levied  thereupon  should  not  Ridout  v. 
be  restored,  it  appeared  that  a  writ  of  error  coram  vohis  had  been  Wheeler. 
brought  and   allowed ;    that  the  plaintiff's   attorney  had  been 
served  with  a  notice  of  the  allowance  before  the  writ  oifcri  facias 
was  sued  out ;  that  the  writ  of  error  was  not  determined ;  and 
that  the  writ  o^fcri  facias  was  sued  out  without  leave  of  the 
court.    The  rule  was  made  absolute;  and  by  the  court —  A  writ 
of  error  coram  volts  is  not  a  supeiscdcas  in  itself:  but  execution  ![P!''^^  ^'* 
cannot  be  taken  out  whilst  it  is  depending,  without  leave  of  the  8]Ust%i6|| 
court*     It  would  be  very  unreasonable  that  it  should  be  in  the 
power  of  a  plaintiff  to  take  out  execution  upon  a  judgment  with- 
out leave  of  the  court,  whilst  a  question  is  depending  concerning 
a  fact,  by  which,  in  ciise  the  fact  be  as  it  is  alleged,  his  right  of 
action  will  be  destroyed. 

[See  farther  on  tliis  division,  supra^  Vol,  2.  tit.  "  Error"  (H).] 


(E)Of 


496 


SUPERSEDEAS. 


1  Mod.  28. 
Hughes  V. 
Underwood. 
1  Ventr.  30. 

Salk.  321. 
Perkins  v. 
Woolaston. 
1  Vent.  255. 
1  Mod.  112. 

1  Mod.  1 12. 
Lampiere  v. 
Mereday. 

1  Ventr.  255. 

2  Keb.  129. 

Salk.  321. 
Perkins  v. 
Woolaston. 
6  Mod.  130. 
2  Roll.  Abr. 
492.    1  Ventr 
30.    Rep.  of 
Pr.  in  C.  B. 
35. 39.     Stra. 

Stra.949. 
Home  V. 
Bushel. 
1  Ventr.  207. 
Stra.  690. 

Sayer,  166. 
Ridout  V. 
Wheeler. 


Jaques  v. 
Nixon,  iTerm 
R.  272.     Doe 
v.Braccbridge. 
Ibid. 


(E)  Of  certain  Requisites,  which  are  necessary  to 
tlie  making  of  a  Writ  of  Error  a  Supersedeas  by 
Implication. 

TT  has,  under  the  last  head,  been  shewn  that  a  writ  of  error  is 
in  the  general  a  supersedeas  by  implication  ;  but  it  should  be 
remembered  that  it  is  not  so  unless  certain  requisites  have  been 
complied  with. 

1.  Il  must  be  alloxred. 

It  has  been  holden,  that  a  writ  of  error  is  a  supersedeas  from 
the  time  of  its  being  sealed. 

1  Keb.  12. 

But  the  better  opinion  is,  that  a  writ  of  error  is  not  a  super- 
sedeas until  it  be  allowed,  except  notice  of  its  having  been  sued 
out  be  given  to  the  defendant  in  error. 

6  Mod.  130.     Poph.  132.     8  Mod.147. 

Notice  to  the  defendant  of  a  writ  of  error  having  been  sued 
out,  is,  however,  only  a  temporary  supersedeas :  for  if  the  writ  be 
not  allowed  within  four  days  after  it  is  sued  out,  execution  may 
be  taken  out. 

The  allowance  of  a  writ  of  error,  although  no  notice  is  given 
of  its  having  been  sued  out,  makes  it  a  supersedeas :  but,  although 
a  writ  of  error  be,  from  the  time  of  the  allowance,  a  supersedeas, 
an  attorney,  who  takes  out  execution  after  the  allowance,  is  not 
guilty  of  a  contempt  unless  he  had  notice  of  its  having  been 
sued  out. 

632.      1  Mod.  148. 

Other  writs  of  error,  being  writs  of  right,  are  allowed  of 
course :  but  a  writ  of  error  coram  vohis  cannot  be  allowed  with- 
out leave  of  the  court. 

And  the  court  will  not  give  leave  for  the  allowance  of  a  writ 
of  error  cm-am  vobis,  unless  there  be  an  affidavit  of  some  error  in 
fact ;  by  which,  in  case  the  fact  be  as  it  is  alleged,  the  plaintifTs 
right  of  action  will  be  destroyed. 

[But,  although  it  be  true,  that  a  writ  of  error  is  a  supersedeas 
from  the  allowance ;  yet,  as  it  is  the  practice  to  sue  out  the  writ 
of  error  before  judgment  is  signed,  the  courts  have  said  it  shall 
not  operate  as  an  allowance  till  the  judgment  is  actually  signed, 
and  the  party  shall  be  allowed  four  days  after  the  judgment 
signed  to  put  in  bail ;  for  before  the  judgment  no  bail  can  justify. 
As  to  the  service  of  the  allowance,  that  is  only  material  to  bring 
the  party  into  contempt  if  he  proceeds  to  sue  out  execution 
afterwards.] 


2.  Bail 
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2.  Bail  must  be  put  in  thereto. 

If  the  Chief  Justice,  to  whom  a  writ  of  error  is  directed,  die 
before  it  is  returned,  the  writ  becomes  ineffectual :  but  execution 
cannot  be  taken  out  without  leave  of  the  court. 

Upon  a  rule  to  shew  cause  why  a  scire  facias,  which  had  been 
sued  out  upon  a  judgment,  should  not  be  set  aside,  it  appeared 
that  a  writ  of  error  was  delivered  to  the  clerk  of  the  errors  before 
the  scire  facias  was  sued  out,  but  that  bail  was  not  put  in  at  the 
time  of  suing  it  out.  The  rule  was  made  absolute ;  and  by  the 
court  —  Upon  the  delivery  of  a  writ  of  error  to  the  clerk  of  the 
errors,  it  becomes  a  supersedeas  to  a  scire  facias  upon  a  judgment; 
and  continues  to  be  so  for  the  space  of  four  days  from  the  allow- 
ance of  the  writ ;  after  which  time,  if  the  plaintiff  in  error  neg- 
lect to  put  in  bail,  it  ceases  to  be  a  supersedeas. 

Execution  having  been  taken  out  after  special  bail  was  put  in 
to  a  writ  of  error,  because  notice  was  not  given  of  bail  being  put 
in,  a  writ  of  supersedeas  was  granted  ;  and  bylthe  court  —  The 
putting  in  of  bail,  if  no  exception  be  taken  thereto,  is  sufficient 
to  stay  execution ;  for  the  giving  of  notice  is  not  necessary,  and 
is  only  done  for  the  sake  of  making  the  party  who  takes  out 
execution  after  notice  liable  to  be  proceeded  against  for  the 
contempt. 

In  an  action  against  five  defendants,  damages  of  twenty 
pounds  were  found  by  a  verdict  against  four  of  them,  and  five 
shillings  against  the  other,  who  had  suffered  judgment  to  go  by 
default.  A  writ  of  error  was  brought  by  the  four,  in  the  name 
of  him  against  whom  the  judgment  by  default  was ;  and  as  he 
was  not  obliged  to  put  in  bail,  no  bail  was  put  in :  the  court 
gave  leave  to  take  out  execution  notwithstanding  this  writ  of 
error. 

A  writ  of  error  was  brought  in  the  court  of  King's  Bench 
upon  a  judgment  of  the  court  of  Common  Pleas;  and  the  judg- 
ment was  affirmed.  Upon  bringing  a  writ  of  error  afterwards  in 
parliament,  it  was  insisted,  that  no  new  recognizance  was  required 
by  the  3  Jac.  1.  c.  8.;  but  by  the  court.  —  The  first  recognizance 
docs  not  include  the  payment  of  costs  to  be  assessed  in  the  House 
of  Lords ;  and  therefore  a  new  recognizance  ought,  within  the 
meaning  of  that  statute,  to  be  entered  into.  It  is  not  the  business 
of  this  court  to  enquire  whether  bail  were  put  in  to  the  first  writ 
of  error;  inasmuch  iis  the  want  of  bail  does  not  prevent  the 
proceeding  upon  a  writ  of  error,  for  it  only  prevents  its  being  a 
Mpfnedeas, 

iFide  supra.  Vol.  III.  tit.  «  Error  "  (B).] 


Barnes,  201. 
Cramborne  v. 
Quennel. 

Sayer,  52, 
Spratt  V. 
Frederick. 


iKeb,  690. 
The  Dean  of 
St.  Pauls  V. 
Capel.  3  Lev. 
312. 


Barnes,  202, 
Mason  v. 
Simmonds, 


Salk.  97. 
Tilley  v. 
Richardson. 
8  Mod.  80. 
Stra.527. 


3.  //  must  be  proceeded  in  xcithout  delay. 

If  there  be  too  long  a  day  between  the  teste  and  the  return  of  Jenk.93.pl.8O. 
a  writ  of  error,  or  it  the  plaintifT  in  error  do  not  remove  the  2  Roll.  Abr. 
record  before  the  return-tlay,  execution  may  be  taken  out ;  it  *^^' 
plainly  appearing  that  the  writ  of  error  was  brought  for  delay. 

Vol.  VIL  K  k  A  motion 
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Sd.44.  Anon.       A  motion  was  made  in  Michaelmas  term,  that  the  time  of  the 

Jenk.  93.  pL      return  of  a  writ  of  error,  brooght  upon  a  judgment  of  the  court 

®^*  of  King's  Bencli,  which  was  made  returnable  in  the  court  of 

Exchequer  in  Hilarif  term  following,  might  be  shortened ;  or 

tliat  the  court  would  award  execution.     As  to  the  first  point, 

the  court  said,  that,  as  the  writ  had  issued  from   the  court  of 

Chancery,  they  had  no  power  to  make  any  alteriition  therein. 

As  to  the  second  point,  the  court  said,  that  the  law  is  open  to 

all  men ;  and,  if  the  return  be  as  suggested,  execution  may  be 

taken  out:  for,  if  a  writ  of  error  be  sued  out  with  too  long  a 

return,  it  is  not  a  supasedeas, 

I  Veiitr.  31.  It  has  been  holden,  that  a  writ  of  error  returnable  ad  proxi- 

Wordy  V.         jfiufn  pariiamaitum  is  not,  by  reason  of  the  distance  of  the  return, 

a  siipasedeas, 

™J^J^  A  writ  of  error  in  parliament  being  made  returnable  the  first 

Otway.  *  ^^y  ^^  ^  session,  the  House  was  moved,  that  if  the  plaintiff  in 

error  do  not  transcribe  the  record  within  eight  days,  execution 

may  be  taken  out.     An  order  was  made  to  show  cause ;  but  it 

was  aflerwards   discharged;   for  that,  as  by   the  order  of  the 

House,  of  the  13th  day  of  Jidy  1678,  fourteen  days  after  the 

beginning  of  the  session  in  which  a  writ  of  error  is  returnable 

are  given  to  transcribe  the  record,  it  is  not  reasonable  that  the 

defendant  in  error  should  take  out  execution  within  that  time. 

Btmb.  69.  But,  where  a  record  was  not  transcribed  within  fourteen  days 

Frort^v.  after  the  beginning  of  a  session,  it  was  ordered  that  the  record 

should  be  transcribed  and  certified  into  parliament  within  eight 

days,  or  that  the  defendant  in  error  should  be  at  liberty  to  take 

out  execution. 


Dawef. 


(F)  To  what  Time  a  Writ  of  Error  relates  as  a 
Supersedeas. 

1  MmI  ii«        a  LTHOUGH  the  teste  of  a  writ  of  error  be  before  judgment. 
Anon    jiridr  *^  *^  S^^>  ^"  case  there  be  judgment  before  the  return  of 

Tidd'.  Prac.      the  writ. 
1 186.  7th  ed.  and  casef  there  citcd.|) 

Barnes,  198.  A  writ  of  error  being  returnable  on  the  essoin-day  of  Hilaiy 

White  V.  term,  and  judgment  not  being  signed  till  three  days  after  the 

^^'t^  essoin-day,  the  plaintiff,  apprehending  the  record  was  not  re- 

moved by  the  writ  of  error,  took  out  execution.  The  execution 
was  set  aside  with  costs;  and  by  the  court  —  As  every  judgment 
relates  to  the  essoin-day  of  the  term  of  which  it  is  entered,  the 
record  was  well  removed. 

Execution  having  been  taken  out  upon  a  judgment  signed  in 
a  Trinity  vacation,  notwithstanding  the  allowance  of  a  writ  of 
error  returnable  in  the  Trinity  term,  it  was  set  aside  with  costs  ; 
and  by  the  court — The  judgment,  although  signed  in  the  va- 
cation, related  to  the  first  day  of  the  preceding  term ;  and, 
consequently,  as  it  was  signed  before  the  return  of  a  writ  of 
error,  the  writ  of  error  was  a  supersedeas. 

The 


Barnes,  1 96. 
Warwick  T. 
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The  plaintiff  having  obtained  a  verdict  at  an  assize  in  a  long  3  Lev.  312. 
vacation,  the  defendant  brought  a  w^rit  of  error,  which  was  Smith  v.  Cave, 
allowed,  and  bail  put  in  on  the  24th  day  of  October  following.  ^?J-  ^^^' 
Upon  the  27th  day  of  October,  the  plaintiff  entered  judgment 
generally,  and  took  out  execution,  teste  the  first  day  of  the  then 
Michaelmas  term,  which  was  executed  before  notice  was  given 
of  the  writ  of  error.  But  restitution  was  awarded ;  and  by  the 
court — By  the  putting  in  of  bail  to  the  writ  of  error  the  hands 
of  the  court  were  so  tied  up,  that  the  execution,  although  no 
notice  was  given  of  the  writ  of  error,  is  void.  The  judgment 
does,  indeed,  the  entry  being  general,  relate  to  the  first  day  of 
the  Michaelmas  term,  namely,  the  23d  day  of  October,  and  the 
execution  relates  to  the  same  day ;  and,  consequently,  the  date 
of  both  is  antecedent  to  the  allowance  of  the  writ  of  error,  which 
was  upon  the  24th  day  of  October:  but,  as  the  judgment  is 
founded  upon  a  verdict  in  the  vacation  of  Trinity  term,  it  could 
not  be  entered  till  the  quarto  die  post ;  namely,  until  the  27th 
of  October,  before  which  day  the  writ  of  error  was  allowed. 

A  plaintiff  not  having  signed  his  judgment  until  the  return-  Rep.  of 
day  of  a  writ  of  error  was  past,  the  question  was,  whether  the  C.  B.  5  Pr.  in 
writ  of  error  were  a  supersedeas  ?     It  was  holden,  that  it  was  ^^      ^T-  u 
not;  and  by  the  court  —  The  plaintiff  may  sign  his  judgment  2G.2. 
when  he  pleases ;  and,  as  he  did  not  in  fact  sign  it  till  after  the 
return-day  of  the  writ  of  error,  the  writ  did  not  attach  upon  the 
judgment 

In  a  subsequent  case  wherein  the  plaintiff,  v  ho  had  been  called  Rgp.  of  Pr.  in 
upon  to  do  it,  delayed  the  signing  of  judgment  until  the  return-  C.  B.  71.  Duf- 
day  of  a  writ  of  error  was  past,  the  court  ordered  him  to  pay  ^^^  X;  ^V^""- 
the  defendant  his  costs,  and  to  sue  out  a  new  writ  of  error  at  cq^  ' 
his  own  expense.     The  reporter  of  this  case  cites  the  case  of 
Harding  v.  Avcnj,  and  adds  quaere  tamen ;  for  it  does  not  appear 
that  the  plaintiff  has   in  this  case  in  any  manner  misbehaved 
himself 

In  another  subsequent  case,  wherein  the  plaintifPs  attorney,  Barnes,  250. 
who  had  artfully  delayed  the  signing  of  judgment  until  the  re-  Arden  v.  Lam- 
turn-day  of  a  writ  of  error  was  past,  then  signed  judgment,  and  ley.  East, 
brought  an  action  of  debt  upon  the  judgment,  a  rule  was  made  imjj's  p^ac 
for  staying  proceedings  in  the  action;  and  that  a  new  writ  of  ii86.(7thed.)I| 
error  should  be  sued  out  at  the  attorney's  expense. 

In  a  very  modern  case,  the  plaintifTs  attorney,  notwithstand-  MS.  Rep. 
ing  he  had  notice  of  the  allowance  of  a  writ  of  error,  delayed  Fisher  v.  Bran- 
the  signing  of  judgment  until  the  return-day  of  the  writ  of  error  ^<J'J*    ^^'''; 
was  past,  and  then  signed  judgment,  and  took  out  execution.  **    *  '*  ^"       * 
A  rule  was  made  for  setting  aside  the  execution,  and  that  a  new 
writ  of  error  should  be  sued  out  at  the  attorney's  expense ;  and 
by    Lord  Mans/icld   C.  J.  —  In  the  case  of  Arden  v.   Lamlcy 
(mpra),  a  rule  of  the  same  kind,  notwithstanding  there  are  some 
old  cases  to  the  contrary,  was  made. 
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(G)  What  tlie  Effect  otai  Supersedeas  is. 

vITthewVr^     TJPON  a  demurrer  to  a  declaration  in  an  action  of  false  im- 
HeiUey.  prisonment  against  a  sheriff,  it  was  ^aid,  that  as  the  defendant 

had  arrestetl  the  plaintiff  upon  a  capias^  before  a  writ  of  supa-- 
stdeas  was  delivered  to  him,  he  was  not  bound,  the  arrest  being 
lawful,  to  discharge  him,  but  may  return  the  writ  upon  which 
he  was  arretted,  together  with  the  writ  of  supersedeas,  for  the 
court  to  do  as  they  think  proper :  but  it  was  holden  unanimously, 
that  tlie  writ  of  supersedeas  was  an  obligatory  upon  the  sheriff 
to  discharge  the  plaintiff  as  the  capias  was  to  arrest  him ;  and 
that,  as  he  did  not  obey  it  he  is  liable  to  an  action  of  false  im- 
prisonment. 
-,        J  If  a  capias  ad  satisfaciendum  have  issued  upon  a  judgment, 

Aooiu  Viuh.  and  the  defendant  be  arrested  upon  it,  the  sheriff  is  not  bound 
N.  B.  237.  to  discharge  him,  notwithstanding  a  writ  of  supersedeas  be  de- 
Jeok.  92.  pi.  livered  to  him,  or  he  have  notice  of  the  allowance  of  a  writ  of 
®°*  error ;  because  the  defendant  is  in  that  case  taken  in  execution. 

Jenk.9S  pi.  ^"'  ^^  ^^*^  person  who  is  arrested  upon  a  capias  ad  satiS" 

go,  faciendum  have  a  writ  of  supasedeas  in  his  pocket,  and  deliver 

it  to  the  sheriff  immediately  upon  being  arrested,  he  ought  to 
be  discharged. 
Bvnet.  368.  After  the  reversal  of  a  judgment,  the  defendant,  who  was  in 

Peachey  ▼.  custody,  sued  out  a  writ  of  supersedeas :  but  before  she  could 
Bowe».  get  the  writ  allowed,  the  plaintiff  charged   her  with   another 

declaration.  She  was,  notwithstanding  tliis  declaration,  ordered 
to  be  discharged;  and  by  the  court  —  As  the  defendant  was  in 
custody  at  the  plaintiff's  suit  only,  she  could  not  regularly  be 
charged  with  a  second  declaration  after  the  reversal  of  the  judg- 
ment upon  which  she  had  been  wrongfully  detained. 
1  Vcntr.  50.  If  goods  be  taken  in  execution  after  the  suing  out  a  writ  of 

Cotton  ^'  supersedeas,  or  the  allowance  of  a  writ  of  error,  the  court,  al- 

on"r.  in  C.  b!  though  the  writ  were  not  delivered  to  the  sheriff,  or  although 
35. 39.  notice  were  not  given  to  him  of  the  allowance  of  the  writ  of 

error  before  the  taking  of  the  goods,  will  order  restitution,  or, 
in  case  the  goods  have  been  sold,  will  order  the  money  to  be 
brought  into  court. 
S  Roll.  Abr.  It  nas  been  holden  that  if,  before  sale  of  goods  which  have 

491.  Sttfc  V.  been  seized  under  a  feri  facias,  the  defendant  deliver  a  writ  of 
Sbeldoo.  supersedeas  to  the  sheriff,  he  shall  have   the  goods   again ;  for 

that  the  property  is  not  altered  by  the  seizure. 
S  Roll.  Abr.  ^"^  ^^^*  ^^^  ^^^^^  "o^  '^ccm  to  be  law ;  for  it  is  laid  down  in 

492.(6),  pi.  6.  other  books,  that,  if  an  execution  be  begun,  it  shall,  notwith- 
Jlnd.  493.  H.    standing  the  delivery  of  a  writ  of  supersedeas,  or  the  allowance 
P*-  ^*    y^J     of  a  writ  of  error,  proceed. 
1  Vent.  255.    Sal^*  *'23.     Ld.  Raym.  990. 

Cro.  Eliz.  597.  ^  sheriff  having  seized  goods  under  ?i  fieri  facias  upon  a  judg- 
Chartcr  v.  *  ment  of  the  Court  of  King*s  Bench,  the  record,  before  the  sale 
Peter.  of  the  goods,  was  removed  by  a  writ  of  error  into  the  Exchequer- 

chamber,  and  a  writ  of  supersedeas  was  awarded.     Upon  the 

return 
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return  of  the  sheriff  to  the  Jieri  facias,  that  he  had  seized  the 
fTQods,  and  that  they  remained  in  his  hands  j^ro  defectu  emptorum, 
restitution  was  prayed.  It  was  holden  that,  as  the  execution 
was  bej^un  before  the  writ  of  supersedeas  was  delivered  to  the 
sheriff,  a  wYit  o^  venditioni  exponas  should  be  awarded  to  perfect 
it;  and  that,  although  the  plea-roll  be  removed  by  the  writ  of 
error,  the  writ  of  veiiditioni  exponas  may  be  awarded  from  the 
return  to  i\\ejiai facias. 

But,  if  a  writ  of  execution  have  issued  contrary  to  a  rule  of  Jenk.  95. 
court,  or  upon  a  judgment  entered  irregulai'ly,  it  may,  notwith-  pl.so. 
standing  it  has  been  in  part  executed,  be  set  aside,  quia  impro- 
vide  emanavit. 

If  a  person,  who  has  been  taken  in  execution,  and  his  lands  2II0II.  Abr. 
extended  upon  a  statute  merchant,  bring  a  writ  of  audita  querela,  493. 
he  may  have  a  writ  of  supersedeas  quoad  his  person :  but,  as  the  ^"*"'*^^  ^* 
writ  of  supersedeas  is  awarded  for  the  sake  of  giving  him  an  op- 
portunity of  prosecuting  the  audita  querela,  he  shall,  in  case  he 
be  not  relieved  upon  the  audita  querela,  be  taken  into  custody 
again. 

Upon  a  rule  to  shew  cause  why  a  judgment  should  not  be  set  MS.  Rep. 
aside  for  irregularity,  and  why  the  defendant  should  not  be  dis-  Baldwin  v. 
charged  out  of  cutod'y,  it  appeared,  that,  eight  years  before,  a  writ   j???*-  j  rj  B 
of  supersedeas  had  been  awarded,  for  discharging  the  defendant  [q^.  If  this 
out  of  custody,  because  he  was  not  charged  in  execution  in  proper  case,  which 
time  after  judgment  had  been  signed  against  him;  and  that  he  was  added  by 
was  now  in  custody  upon  a  capias  ad  satisfaciendum  which  had  ^^^    f  mis!^'^' 
issued  upon  a  judgment  in  an  action  of  debt  upon  the  former  stated  as  to 
judgment.     The  rule  was  made  absolute;  and  by  the  court — It  the  judgment 
has  been  truly  said,  that,  after  a  defendant  has  been  discharged  of  the  court; 
out  of  custody  for  want  of  being  charged  in  execution  in  proper  fron^^h^^re^a- 
time,  his  person  cannot  be  afterwards  taken  in  execution  upon  the  soning  of  the 
same  judgment :  but  this  does  not  apply  to  the  present  case;  for  court,  we 
the  defendant  has  not  been  taken  in  execution  upon  the  judg-  should  not 
ment  in  the  former  action,  but  upon  a  judgment  in  a  different  J^^i^e'^^^!^^^]^.^ 
action.  '  charged,  in- 

stead oiviade  absolute.  l|The  case  is  fully  reported,  in  Cowp.  R.  72.,  by  the  name  oi  Blandford 
V.  Foot,  from  which  it  appears  that  the  rule  was  discharged.  The  same  point  was  decided  in 
15  Geo.  3.  Ismay  v.  Dewin,  2  Black.  R.  982. ||  And  taking  it  so,  it  perfectly  accords  with  the 
doctrine  of  a  late  case,  that  a  supersedeas  obtained  after  judgment  cannot  be  pleaded  in  bar  to 
an  action  on  that  judgment,  this  being  a  new  action.  Toppmg  v.  Ryan,  1  Term  R.  273.  Be- 
sides, the  rule  that  a  prisoner  tvho  w  once  supcrscdable  always  continues  so,  only  holds  so  long 
as  he  remains  in  tlie  same  custody,  and  under  the  same  process.  Rose  v.  Christfield)  1  Term  R. 
591.] 

(H)  How  Disobedience  to  a  Supersedeas  may  be 
punished. 

TF  a  sherifT,  or  other  officer,  detain  a  person  in  custody,  who  Cro.  Jac.  379. 

has  been  arrested  upon  a  capias  or  an  exigent,  after  a  writ  of  Wythcrs  v. 
supersedeas  delivered  to  him,  an  action  of  false  imprisonment  lies,  '^t"  i7r 

3  Uulstr.  97.    Fiuh.  N.  U*  S36. 

K  k  S  But 
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1  Ventr. «.  ^"^  "®  action  lies  for  detaining  a  person  who  has  been  arrested 

Anon.   Fiuh.  upon  a  capias  ad  satisfaciendum ;  because  such  person  is  taken  in 
N.  B.  237.        execution. 
Jcnk.92.pl.80. 

Line  V.Lowe  ||But  the  defendant  could  not  in  tlie  above  case  have  been 
7  East,  ."530.  *  taken  in  execution  upon  the  same  judgment  after  his  discharge : 
Tidd*8  Prac.  for  the  rule  is,  that  where  a  defendant  is  superseded  for  want  of 
377.  (7th  eU.)  proceedings  i^;r  judgment,  he  may  be  taken  afterwards  in  exe- 
cution upon  that  judgment;  but  alita-  where  he  is  superseded  for 
want  of  being  charged  in  execution  fl/?rr  judgment.  || 
9  Hawk.  c.  22.  A  judge  of  an  inferior  court  is  liable  to  be  punished  for  a  con- 
$**•  tempt,  if  he  proceed  in  a  cause  after  the  delivery  of  a  writ  of 

habeas  corpus  ad  faciendum  et  recipiendum^  or  aft«r  notice  of  the 
allowance  of  a  writ  of  error. 
Fiuh.N.B.i4.      A  sheriff  is  liable  to  be  punished  for  a  contempt,  if  he  proceed 
Fiuh.  Replev.  j^  a  cause  in  his  county  court  after  the  delivery  of  a  writ  of  super- 
^^'  sedeas. 

Moor,  677.  Justices  of  the  peace,  or  commissioners  of  sewers,  are  liable  to 

Fii2wiUiam*«     be  punished  for  a  contempt  if  they  proceed  in  a  matter  after  the 

^■**^«  *  ^^'  delivery  of  a  writ  of  certiorari, 
44.  Cro.  Ehz.  ^ 

915.     S  Hawk.  c.  22.  §  28. 

iVent.  30.  A  sheriff  who  has  taken  a  person,  or  the  goods  of  a  person, 

Sl^^Rep.  ^"  execution  after  the  delivery  of  a  writ  of  supasedeas,  or  after 
of  PrTm  cTu.  notice  of  the  allowance  of  a  writ  of  error,  is  liable  to  be  punished 
35.  for  a  contempt. 

Barnes,  376.  Jf  an  attorney  take  out  execution  after  notice  of  the  allowance 

Fan«ttel.         ®^  *  ^"^  °^  error,  he  is  liable  to  be  punished  for  a  contempt. 
Rep.  ofPr.  in  C.B.  35. 


SURETY  OF  THE  PEACE. 


gURETY  of  the  peace  is  a  recognizance  entered  into  to  the 
king  for  keeping  the  peace. 

Under  this  tide  it  will  l)e  proper  to  shew, 

(A)  In  what  Cases  a  Justice  of  the  Peace  may,  ea; 
(0cio,  compel  a  Person  to  find  Security  for  keeping 
the  Peace ;  Hand  whether  this  can  be  done  by  any 
other  Person.  (I 

(B)  Who  may  crave  Surety  of  the  Peace. 

(C)  Against  whom  Surety  of  the  Peace  may  be 
granted. 

(D)  In 
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(D)  In  what  Cases  Surety  of  the  Peace  ought  to  be 
granted. 

(E)  The  Manner  of  granting  Surety  of  the  Peace  by 
the  Court  of  Chancery. 

(F)  The  Manner  of  granting  Surety  of  the  Peace  by 
the  Court  of  King's  Bench. 

(G)  The  Manner  of  granting  Surety  of  the  Peace  by 
a  Justice  of  the  Peace. 

(H)  In  what  Cases  a  Recognizance  for  keeping  the 
Peace  is  forfeited. 

(I)  In  what  Cases  a  Recognizance  for  keeping  the 
Peace  may  be  discharged. 


(A)  In  what  Cases  a  Justice  of  the  Peace  may,  ex 
officio,  compel  a  Person  to  find  Security  for  keeping 
the  Peace ;  ||and  whether  this  can  be  don-e  by  any 
other  Person.  II 

A  JUSTICE  of  the  peace  may,  at  his  discretion^  bind  all  those  to  Lamb.  77, 78. 

keep  the  peace,  who  in  his  presence  shall  make  any  affray,  ^ro.  Peace, 

or  shall  threaten  to  kill  or  beat  any  person,  or  shall  contend  to-  P^u^'  \ 

gether  with  hot  words ;  and  all  those  who  shall  go  about  with  ^  j. 
unusual  weapons  or  attendants,  to  the  terror  of  the  people ;  and 
all  such  persons  as  he  shall  know  to  be  common  barrators ;  and 
who  shall  be  brought  before  him  by  a  constable  for  a  breach  of 
the  peace  in  the  presence  of  such  constable;  and  all  persons  who, 
having  been  before  bound  to  keep  the  peace,  shall  be  convicted 
of  having  forfeited  their  recognizance. 

Jit  is  said,  that  if  a  constable  see  persons  either  engaged  in  an  i  Ha  k  P  C 

affray,  as  striking,or  offering  to  strike,  or  drawing  their  weapons,  p. 490.  (8th 

SfC,  or  upon  the  very  point  of  entering  upon  an  affray,  as  where  ed.)  and  books 

one  shall  threaten  to  kill,  wound,  or  beat  another,  he  may  either  ^^^^^  ^^^^^' 

carry  the  offender  before  a  justice  of  the  peace,  to  the  end  that  ^°\  rs"Tth 

such  justice  may  compel  him  to  find  sureties  for  the  peace,  ^r.  peace  mayalso 

or  he  may  imprison  him,  of  his  own  authority,  for  a  reasonable  grant  surety 

time,  till  the  heat  shall  be  over,  and  also  afterwards  detain  him  according  to 

till  he  find  such  surety  by  obligation.  (a)||  '^^  ^^^;^ 

And  this  teemf  to  have  been  the  principal  duty  of  a  conservator,  1 1  Sta.  Tri.  316.  A  secretary 
of  »tatc  therefore  or  privy  councillor  never  bind  to  the  peace  or  the  good  behaviour,  for  they 
are  not,  t»  such^  conservators  of  the  peace.  Lord  Holt,  indeed,  in  one  case,  so  considered  them ; 
but  Lord  Camden  affinni,  that  no  treatise,  case,  record,  or  statute  has  ever  called  them  such. 
II  Sta.  Tri.  317. 


K  k   4  (B)  Who 
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(B)  WIio  may  crave  Surety  of  the  Peace. 

A  LL  persons  under  the  king's  protection,  being  of  sane  me^ 
Lamb.  78,79,  -tX  ^^^y^  whether  natural-born  subjects  or  aliens,  good  subjects 
l%o]  §2,         ^^  attainted  of  treason  or  other  crime,  have  a  right  to  crave  surety 

of  the  peace. 
Lamb.  80.  It  has  been  questioned,  whether  Jews  or  Pagans,  or  persons 

1  Hawk.  c.  60.  attainted  of  prcemu?iire,  have  a  right  to  crave  surety  of  the  peace, 

Fitzh.N.B.80.       A  wife  may  crave  surety  of  the  peace  against  her  husband,  if 

Lamb.  80.         he  threaten  to  beat  her  outrageously,  or  to  kill  her. 

s  Lev.  128. 

1  Hawk.  c.  60.  §4.    ||Rex  V.  Doherty,  1.3  East,  171.    Lord  Vane*s  Ca.  Stra.  1202.     13  East, 

171,  not6.    Rex  V.  Bowes,  I  Term  R.  696.|| 

Stra-  1231.  A  woman  exhibited  articles  of  the  peace,  m  which  she  called 

Rex  V.  Bam-     herself  the  wife  of  the  defendant,  and  set  forth  the  pendency  of  a 
bridge.  suit  in  the  ecclesiastical  court  for  the  restitution  of  conjugal  rights. 

When  the  defendant  came  to  put  in  bail,  he  desired  that  the  re- 
cognizance might  not  be  taken  so  as  to  carry  with  it  an  admission 
of  a  marriaore :  and  the  court  ordered  it  to  be  in  these  terms :  — 

o 

"  To  keep  the  peace  towards  our  Sovereign  Lord  the  King,  and 
"  all  his  liege  people,  and  particularly  towards  Haiuiah  Pemm, 
"  who  hath  exhibited  articles  of  the  peace  against  him  the  said 
**  James  Banibridge,  by  the  name  of  Hannah  Bambridge,  wife  of 
"  him  the  said  Janies,^* 

Sen.  IS07.  Surety  of  the  peace  may  be  craved  by  a  husband  against  his 

Simt't  aai      wife. 

1  Hawk.  c.  60.  §  4. 

Pult.  18.  It  is  said,  that  surety  of  the  peace  is  usually  granted  at  the 

request  of  one  person,  for  that  the  fear  of  one  person  can  scarce 
ever  be  the  fear  of  another;  and  that,  if  surety  of  the  peace  be 
granted  against  two  or  more  persons,  every  one  of  them  must 
enter  into  a  separate  recognizance. 

MS.  Rep.  Rex       But  in  a  modern  case  the  Court  of  King's  Bench  allowed 

two  *^^  tilers"^    three  women  to  file  joint  articles  of  the  peace  against  three  men. 

Mich.  23  G.  2.    llSee  Com.  Dig.  tit.  Justices  of  the  Peace.  (B)  5.|j 

(C)  Against  whom  Surety  of  the  Peace  may  be 
granted. 

Lamb.  82.         OURETY  of  the  peace  may  be  granted  against  every  person  of 
1  Mawk.  c.  60.   '^v  sane  memory,  whether  of  full  age  or  under  age. 
i  ^-  If  surety  of  the  peace  be  granted  against  an  infant  or  feme 

I  ?*La  b  Ti    ^®^^^^'  ^^°  cannot  themselves  be  bound,  a  recognizance  must  be 
'   '      "  •     •  entered  into  by  their  friends. 

(D)  In  what  Cases  Surety  of  the  Peace  ought  to  be 

granted. 


Lamb.  82. 
1  Hawk.  c.  60. 
§  6.  Stra.  473. 


TF  one  person  have  just  cause  to  fear  that  another  person  will 
burn  his  house,  or  do  him  some  corporal  hurt ;  or  that  he  will 


procure 
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procure  a  third  person  to  do  him  some  coiporal  hurt,  surety  of 
the  peace  ought  to  be  granted. 

It  is  said  that  surety  of  the  peace  ought  not  to  be  granted  for  Bro.  Peace, 
threatening  to  imprison ;  because  damages  may  be  recovered  in  pi.  22. 
an  action  of  false  imprisonment. 

But  the  better  opinion  is,  that  it  ought  to  be  granted  in  such  Lamb.  83. 

case,  because  imprisonment  is  a  corporal  hurt.  The  reason  given   I  ^^^  '  ^'  ^^' 

for  its  not  heincr  rrranted  is  no  more  conclusive  in  this  case  than 

in  that  of  a  battery :  for  an  action  will  lie  for  a  battery;  and  yet 

surety  of  the  peace  ought  to  be  granted  for  threatening  to  beat. 

Surety  of  the  peace  ought  to  be  granted  against  a  husband,  if  ^^2,*!'  ^^^* 
,        .      t-        T  11  ?•  Sir  Thomas 

he  give  his  wite  unreasonable  correction.  Seymour's 

case.     Godb.  215.    Fitzh.  N.  B.  80.    |iRex  v.  Doherty,  IsEast,  171.     Lord  Vane*s  ca.  7<&k/. 
no/(2.  II 

Divers  persons  having  made  a  disturbance  in  a  church,  and   i  Keb.  290. 
pulled  the  minister,  who  was  reading  the  Common  Prayer,  out  of  Rex  v. 
the  desk,  the  Court  of  King's  Bench  gave  leave  to  exhibit  articles  Douglas, 
of  the  peace  against  them. 

If  one  person  threaten  to  hurt  the  wife  or  child  of  another  Dalt.  266. 
surety  of  the  peace  ought  to  be  granted. 

But  surety  of  the  peace  ought  not  to  be  granted  because  one  Lamb.  83. 
person  threatens  to  hurt  the  servant  or  cattle  of  another. 

Surety  of  the  peace  ought  not  to  be  granted  on  account  of  a  Dalt.  266. 
past  bearing,  unless  there  be  fear  of  future  danger  :  the  remedy 
in  such  case  being  by  action  or  indictment. 

Surety  of  the  peace  ought  to  be  craved  soon  after  the  cause  of  e  Mod.  132. 
the  fear  on  account  of  which  it  is  craved ;  for  the  suffering  of 
much  time  to  pass  before  it  is  craved  shews  that  the  party  craving 
it  has  not  been  under  great  fear. 

(E)  The  Manner  of  granting  Surety  of  the  Peace  by 
the  Court  of  Chancery. 

A  T  the  common  law  it  was  sufficient,  in  order  to  obtain  pro-  Fitzh.  N.  B. 

cess  for  surety  of  the  peace  from  the  Court  of  Chancery,  for  79,  so. 
the  party  who  craved   it  to  make  oath  that  he  was  in  fear  of  a 
corporal  hurt;  and  that  he  did   not  crave  surety  of  the    peace 
from  malice,  but  for  the  safety  of  his  person. 

But  by  the  21  Jac.  I.  c.  8.,  after  reciting  that  divers  turbulent  21  Jac.  1, 
and  contentious  persons,  some  out  of  malice,  and  others  in  hope  c*  8* 
of  gain  by  way  of  composition,  do  oftentimes  upon  their  corpo- 
ral oaths,  or  otherwise  upon  false  suggestions  and  surmises, 
procure  process  of  the  peace  or  good  behaviour  out  of  his 
majesty's  courts  of  Chancery  and  King's  Bench,  against  divers  of 
his  majesty's  quiet  subjects,  whose  dwellings  and  abodes  are  for 
the  most  part  in  counties  far  distant  and  remote  from  the  .said 
courts,  to  their  intolerable  trouble  and  vexation ;  whereas  they 
might,  upon  good  cause  shewed,  receive  justice  at  the  hands  of 
the  justices  of  the  peace  in  the  counties  where  they  dwell,  it  is 
enacteil,  "  That  all  process  of  the  peace  or  good  behaviour,  to  be 

"  granted 
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"  granted  or  awarded  out  of  the  said  courts,  or  either  of  them^ 
•*  against  any  person  or  persons  whatsoever,  at  the  suit  of,  or  by 
"  the  prosecution  of,  any  person  or  persons  whatsoever,  shall  be 
"  void  and  of  none  effect,  unless  such  process  shall  be  granted 
"  or  awarded  upon  motion  first  made  bclbre  the  judge  or  judges 
"  of  the  same  courts  respectively  sitting  in  open  court ;  and  upon 
**  declaration  in  writing  upon  their  coqioral  oaths,  to  be  then 
"  exhibited  by  the  parties  which  shall  desire  such  process,  of 
**  tl)e  causes  for  wiiich  such  process  shall  be  granted  or 
"  awarded  by  or  out  of  the  said  courts  respectively  ;  and  unless 
"  such  motion  and  declaration  be  mentioned  to  be  made  upon 
"  the  back  of  the  writ,  the  said  writings  there  to  be  entered 
"  and  remain  of  record  :  and  if  it  shall  afterwards  appear  to  the 
**  said  courts,  or  either  of  them  respectively,  that  the  cause  ex- 
"  pressed  in  such  writings,  or  or  any  one  of  them,  be  untrue, 
"  then  the  judge  or  judges  of  the  said  courts,  or  either  of  them 
"  respectively,  shall  and  may  award  such  costs  and  damages 
"  unto  .the  parties  grieved,  for  their  or  any  of  their  wrongful 
"  vexations  in  that  behalf,  as  they  shall  think  fit ;  and  that  the 
"  party  or  parties  so  offending  shall  be  committed  to  prison  by 
"  such  judge  or  judges,  until  he  or  they  shall  pay  the  said  costs 
"  and  damages." 
Fitzh.  N.  B.  If  articles  of  the  peace  be  exhibited  in  the  Court  of  Chancery, 

•®*  and  oath  be  made,  that  the  surety  of  the  peace  is  not  craved  by 

the  party  from  malice,  but  for  the  safety  of  his  person,  a  writ  of 
sitpplicavit  issues,  directed  to  the  justices  of  the  peace  generally, 
or  to  some  one  justice  of  the  peace,  or  to  the  sheriff,  commanding 
them  or  him  to  take  security  in  the  sum  thereon  indorsed,  and 
if  the  party  refuse  to  find  such  security,  to  commit  him  to  the 
next  gaol  until  he  do  find  such  security. 
„     ^^  If  a  writ  of  siipplicavit  be  directed  to  the  sheriff,  he  may  issue 

pi.  39.    Fiuh.  ^  precept  to  a  bailiff  to  arrest  the  party:  but  only  the  sheriff 
N.  B.  81.  himself  can  take  a  recognizance  ;  for  the  power  given  by  the  writ 

being  judicial  it  cannot  be  delegated. 
Bro.  Peace,  I^  *  ^**^t  of  supplicavit  be  directed  to  the  justices  of  the  peace 

pU9.    Lamb,    generally,  only  the  justice  of  the  peace  to  whom  it  is  delivered 
*^'  can  grant  a  warrant  to  compel  the  party  to  find  security.     The 

warrant  must  likewise  be  made  returnable  before  the  justice  of 
the  peace  to  whom  it  is  delivered ;  for  only  he  can  take  a  recog- 
nizance or  make  a  return  to  the  writ. 
1  Hawk.  c.  60.       The  recognizance  to  be  entered  into  before  the  justice  of  the 
§  \5.    Lamb,     peace,  to  wliom  a  writ  o{  supplicavit  is  directed  or  delivered,  must 
^°*'  be  in  such  sum  as  is  indorsed  upon  the  writ. 

s  P.  Wms.  The  sum,  in  which  security  is  to  be  given  upon  a  writ  of  sup^ 

20S.   Claver-   plicavit,  is  sometimes  very  large.     A  writ  o^  supplicavit  was  once 
inff'ccflse.         indorsed  in  the  sum  of  4000/. 
||The  sum  is 

to  be  reasonable,  according  to  the  circumstances  of  the  party.     Keyn's  case,  2  Ves.  &  B.  182. 
Dobbins**  case,  3  Ves.  &  B.  i83.    Tunnycliff 's  case,  1  Jac.«&  \V.  348.1J 

Fitzh.  N.  B.  ^^  "o  return  be  made  to  a  writ  of  supplicavit,  the  party  who 

81.    Lamb.       sued  it  out  may  have  a  writ  o^  certiorari,  directed  to  the  person 

108,109.  who 
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who  ought  to  make  a  return,   commanding  him  to  certify  the 
writ  of  mpplicavit^  together  with  what  has  been  done  thereupon. 

If  a  writ  of  supplicavit  have  issued  from  the  Court  of  Chan-  pitzh.  N.  B. 
eery  against  a  person,  he  may  by  himself,  or  some  friend,  come  81.238. 
into  the  court  and  give  security  there  that  he  will  not  do  any 
harm  to  the  person  who  sued  out  the  writ ;  and  thereupon  he 
shall  have  a  writ  of  supersedeas,  reciting  the  writ  of  supplicavit 
and  the  security  given,  directed  to  the  justices  of  the  peace  ge- 
nerally, or  to  some  oAe  justice  of  the  peace,  or  to  the  sheriff, 
commanding  them  or  him  to  surcease  to  arrest  the  person 
against  whom  the  .writ  of  supplicavit  issued  ;  or,  in  case  he  have 
been  arrested  for  that  cause,  and  no  other,  to  deliver  him. 

(F)  The  Manner  of  granting  Surety  of  the  Peace  by 
the  Court  of  King's  Bench. 

A  T  the  common  law,  the  oath  of  the  party  was  a  sufficient  Ante^  p.  5(i5, 

ground  for  the  Court  of  King's  Bench  to  grant  surety  of  the 
peace  ;  but  this  court  cannot,  since  the  statute  made  in  the 
twenty-first  year  of  the  reign  of  King  James  the  First,  grant 
surety  of  the  peace,  unless  articles  of  the  peace  are  exhibited  in 
open  court. 

Mulli?iewc,  who  had  been  taken  into  custody  upon  a  writ  of  Skin.  61. 
supplicavit  outof  the  Court  of  Chancery,  being  brought  by  a  habeas  Mullineux'» 
corpus  before  Jones,  Justice  of  the    King's   Bench,  he  entered  ^^^®* 
into  a  recognizance  to  appear  in  the  Court  of  King's  Bench  the 
first  day  of  the  next  term.     He  appeared  at  the  time ;  and  the 
court  was  moved  that  the  articles  exhibited  in  the  Court  of  Chan- 
cery might  be  read,  and  that  he  might  enter  into  a  recognizance  for 
keeping  the  peace.  No  rule  was  made ;  and  by  the  court  —  The 
record  is  not  before  us.    If  the  witnesses  who  swore  to  the  articles 
in   the  Court  bf  Chancery  had  been  here,  and   had   sworn    to 
articles  to  the  same  effect,  we  could  have  taken  a  recognizance ; 
but  we  cannot  now  do  it.  . 

If  articles  of  the  peace  are  exhibited  in  the  Court  of  King's  Comb.  427. 
Bench,  and  oath  be  made  that  the  party  does  not  crave  the  surety  Russel's  case, 
of  the  peace  from  hatred  qr  malice,  but  for  the  safety  of  his  person,  ^"^'^^  N.  B.  79. 
an  attachment  of  the  peace  issues,  directed  to  the  sheriff,  com- 
manding him  to  take  a  bond  for  the  appearance  of  the  party  in  the 
Court  of  King's  Bench,  at  the  return  of  the  attachment,  to  put  in 
bail  to  the  articles,  and,  if  such  bond  be  not  given,  to  commit  the 
party  to  the  next  gaol. 

It  is  a  great  hardship  that  it  should  be  in  the  power  of  one 
person  to  compel  another,  who  lives  in  a  very  remote  part  of 
Etifrlandf  to  appear  and  enter  into  a  recognizance  in  the  court 
of  King's  Bench,  when  he  might  have  had  the  surety  of  the  peace 
from  a  neighbouring  justice ;  and  it  seems  to  have  been  the 
opinion  of  the  Court  of  King's  Bench,  some  years  ago,  that  a 
stop  ought  to  be  put  to  this  vexation. 

Upon  a  motion  on  the  behalf  of  Ktisscl  to  exhibit  articles  of  the  Comb.  427. 
peace  against  seven  or  eight  persons  who  lived  at  Nottingham,  Kussel'H  case. 
HoU  C.  J.  said, — Then  we  shall  give  seven  or  eight  persons  the  '''""•  ^  ^'  ^' 

trouble 
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MS.  Rep. 

Borough's 

CMC.     EuL 

59  G.  9. 

[9  Burr.  780. 

S.C.] 


6  Mod.  139. 
The  Queen  v. 
Lane. 

Sera.  1909. 
Lord  Vane's 
cace.    [s  Burr 
806.]  |See  a 
further  report 
of  this  case 
from  Mr. 
Ford's  MS. 
15East,17l. 


BCS.Rq). 
Rex  ▼.  Sir 
Thomas  Allen, 
Bart,  and 
others,  Hil. 
S9G.9. 
(9  Burr.  806. 
S.C.] 


MS.  Rep. 
Rex  V.  Ben- 


trouble  to  come  up  to  this  court  to  put  in  bail.  Why  did  you  not 
go  to  a  justice  of  the  pence  in  the  county  ?  The  complainant  an- 
swered, I  could  not  have  liad  justice  there  :  they  are  relations. 
Hereupon  the  motion  was  granted,  sed  ^vcsifatiter. 

In  a  late  case,  wherein  the  Court  of  King's  Bench  was  moved 
on  the  hehaK  o{  Boraitg/i  for  leave  to  exhibit  articles  of  the  peace 
against  fVait^  leave  was  unanimously  refused  ;  it  appearing  that 
fVail  lived  at  the  Devizes,  and  that  Borough  had  not  endeavoured 
to  obtain  the  surety  of  the  peace  in  the  county  wherein  JVait 
lived ;  and  by  Lord  Mansfield  C.  J.  —  Apply  to  the  magistrates 
of  Uie  county,  and  if  surety  of  the  peace  be  not  granted,  come 
here  again. 

When  the  party  against  whom  articles  of  the  peace  are  ex- 
hibited comes  into  court  to  put  in  bail,  the  articles  must  be  read 
to  him. 

Articles  of  the  peace  having  been  exhibited  against  Lord  Vane, 
and  process  of  the  peace  having  issued,  it  was  insisted,  when  he 
came  to  put  in  bail,  that  the  facts  charged  in  the  articles  were  not 
a  sufficient  ground  for  granting  surety  of  the  peace;  or,  if 
sufficient,  that  the  facts  were  flilse,  and  affidavits  were  offiired  to 
disprove  them.  The  reading  of  the  affidavits  was  opposed,  and 
it  was  said,  that  the  course  of  the  court  had  always  been  to  give 
such  credit  to  the  oath  of  the  party  as  to  order  security  :  but  it 
was  admitted,  that  the  court  might  review  the  articles,  and  hear 
any  objection  arising  upon  the  face  of  them  ;  and  by  the  court  — 
This  is  all  we  can  uo.  The  reading  of  affidavits  to  disprove  the 
facts  charged  in  the  articles  was  never  attempted  before ;  and  we 
must  adhere  to  the  course  of  the  court,  which  is  to  take  the  arti- 
cles to  be  true.  Upon  reviewing  these  articles,  the  court  were  of 
opinion,  that  the  facts  therein  charged  were  a  sufficient  ground 
for  granting  surety  of  the  peace. 

Robert  Parnel  exhibited  articles  of  the  peace  against  Sir  Thomas 
Allen,  Bart,  and  three  others ;  and  an  attachment  of  the  peace 
issued  against  them.  Before  a  recognizance  was  entered  into, 
Parnel  presented  a  petition,  in  which  he  recited  some  of  the  facts 
sworn  to  in  the  articles,  and  endeavoured  to  explain  them.  Here- 
upon the  counsel  for  the  defendants  moved  for  a  rule  to  review 
the  articles,  and  some  affidavits  were  read  to  contradict  the  facts 
therein  charged.  Upon  reading  this  petition  and  the  affidavits, 
in  which  the  facts  were  flatly  contradicted  by  five  or  six  persons, 
a  rule  was  made  to  shew  cause,  why  the  articles  should  not  be 
reviewed,  and  that  Parnel  should  attend,  upon  the  day  for  show- 
ing cause.  He  did  attend,  and  the  court  was,  upon  the  whole, 
so  satisfied  of  his  having  been  guilty  of  perjury,  that  he  was  im- 
mediately committed  for  wilful  and  corrupt  perjury;  and  a  rule 
was  made  that  all  further  proceedings  upon  the  articles  should 
stay.  The  rule  was  pronounced  in  these  terms,  and  not  to  take 
the  articles  off  the  file,  in  order  to  give  the  defendants  an 
opportunity  of  prosecuting  Parnel  for  perjury,  which  could  not 
otherwise  have  been  done. 

Articles  of  the  jMiace  having  been  exhibited  by  John  Brown 
against  Hannah  Bennett  and  three  others,  a  rule  was  made,  upon 

reading 
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read  in  o"  the  affidavits  of  the  defendants,  to  shew  cause  why  the  nett  and 
articles  should  not  be  reviewed.  It  was  sworn  in  the  affidavits,  ^^^^\  ^^^^' 
that  the  defendants  did  not  know  such  a  person  as  Brown  the 
articulant ;  and,  besides  other  strong  facts  sworn  to,  it  was  sug- 
gested, that  the  exhibiting  of  the  articles  was  a  fresh  contrivance 
of  the  defendant  Bennett's  husband  to  oppress  her.  No  cause 
being  shewn  the  articles  were  ordered  to  be  taken  off  the  file. 

II  But  in   a  subsequent  case,  in  which  the  two  last  cases  were  Rex  v. 
cited,  the  Court  of  King's  Bench  decided  that  the  facts  sworn  to  Doherty. 
in  the  articles  of  the  peace,  cannot  be  controverted  by  affidavits,   J?  l^ast,  171. 
and  so  it  was  decided  in  the  time  of  Lord  Hardwic/ce.\\  loe,irf.i74.«S'a. 

and  see  Lord  Vane*s  ca.  id.  171.  notd.^ 
Upon  a  motion  for  a  mandaimis  to  three  justices  of  the  peace  in  Stra.  855. 
the  county  of  Brecoji^  to  take  security  upon  articles  of  the  peace  Rex  v. 
exhibited  in  the  Court  of  King's  Bench,  an  affidavit  was  pro-  ^^^i^ 
duced,  in  which   it  was  sworn  that  the  defendant,  who  lived  in 
that  county,  was  seventy  years  of  age,  and  so  infirm  as  to  be 
unable  to  travel ;  and  Sri/mour's  case,   M.  6  Ann.  was  cited.     A 
inandamns  was  awarded. 

Upon  a  rule  to  shew  cause  why  a  mandamus  should  not  be  Sayer,  252. 
awarded  to  two  justices  of  the  peace  in  the  country,  to  lake  a  Rexv.  Hellier. 
recognizance  for  keeping  the  peace,  it  appeared,  that  articles  of 
the  peace  had  been  exhibited  in  the  Court  of  King's  Bench; 
that  the  defendant  was  in  prison  ;  and  that  he  was  so  poor,  as 
not  to  be  able  to  be  at  the  expense  of  a  Jiabeas  corpus  for  bring- 
ing him  up  to  the  court ;  the  rule  was  discharged;  and  by  the  court 
—  It  has  always  been  doubted,  whether  a  recognizance  for 
keeping  the  peace  can  be  taken  by  justices  of  the  peace  upon 
articles  of  the  peace  exhibited  in  this  court.  There  as  been  only 
one  instance,  of  late  years,  wherein  a  mandamus  for  taking  such 
recognizance  has  been  awarded ;  and  in  that  case,  which  was  the 
case  of  Rex  v.  Lewis,  Trin.  S  G.  2.,  there  were  very  particular 
circumstances  ;  namely,  that  the  defendant  was  seventy  years  of 
age,  and  that  he  was  so  infirm  as  not  to  be  able  to  travel. 

[Upon  a    woman's  offijring  to  exhibit   articles  of  the  peace  Afartrarct 
against  two  persons,  it  a})pearcd  that  the  facts  charged  were  done  Hutt's  case, 
at  Porismoutli,     Upon  which  the  court  objected  to  her,  that  she  ^  ^"^'''  ^^^^' 
ought  to  have  applied  to  a  justice  of  peace  in  the  neighbourhood. 
It  was  answered,  that  if  there  should  be  any  particular  incon- 
venience arising  therefrom,   there  might  be  a  mandamus  to  a 
justice   of  peace  in    the  county,    empowering   him  to  take  the 
security  there.     The  court,  however,  canie  to  this  expedient,  viz, 
that  on  issuing  tlie  attachment  of  the  peace,  which  is  of  course 
made  out  upon  the  court's  receiving  the  articles  praying  security 
of  the  |>eace,   an  indorsement  should  be  at  the  same  time  made 
thereon,  authorizing  and   directing  any  justice  or  justices  of  the 
peace   in  tlie  county  of  Southampton  to  take  the  security  of  the 
peace   there;    specifying  the  particular  sums  wherein  the  prin- 
cipals and  also  their  sureties  should  be  bound.] 

If,  after  surety  of  the  |ieace  has  been  granted  by  the  Court  of  Bro.  Peace, 
Kilig's  Bench,  a  writ  oi supersedeas  come  from  the  Court  of  Chan-  pi.  17. 
eery  to  tlie  justices  of  the  Court  of  King's  Bench,  their  power  is 

at 
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at  an  end ;  and  the  party  is,  as  to  the  recognizance  in  this  court, 

dischargetl. 
Rex  V.  Bowes,       ||On  articles  of  the  peace  exhibited,  the  Court  of  King*s  Bench 
I  Term  R.  696.  have  the  power  of  requiring  bail  for  such  a  length  of  time  as  they 

shall  think  necessary  for  the  preservation  of  the  peace,  and  are 

not  confined  to  a  twelvemonth.  || 

(G)  The  Manner  of  granting  Surety  of  the  Peace  by 
a  Justice  of  the  Peace. 

Lamb.  5&  A  JUSTICE  of  the  peace  is  empowered,  by  the  commission  of 

the  peace,  "  To  cause  to  come  before  him  all  those,  who  to 

"  any  one  or  more  of  our  people  concerning  their  bodies  or  the 

'*  firing  of  their  houses  have  used  threats,   to  find    sufficient 

**  security  for  the  peace  or  their  good  behaviour  towards  us  and 

"  our  people;  and  if  they  shall  refuse  to  find  such  security,  then 

"  them  in  our  prisons,  until  they  shall  find  such  security,  to  cause 

"  to  be  safely  kept." 

Lamb.  83.  If  oath  be  made  before  a  justice  of  the  peace,  by  one  person,  of 

Fiuh.  N.  B.      his  fearing  that  another  person  will  burn  his  house,  or  do  or  pro- 

'^fiA-fi  fi  cure  to  be  done  to  him  some  corporal  hurt,  and  that  he  does  not 

^    *         crave  the  surety  of  the  peace  from  malice,  but  for  the  safety  of 

his  person,  the  justice  is  bound  to  grant  him  the  surety  of  the 

peace. 

1  Hawk.  c.  60.       A  justice  of  the  peace  may  grant  surety  of  the  peace  against  a 

$  5.  Lamb.  81.  peer;  but  it  is  said  to  be  the  safer  way,  to  apply  to  the  Court  of 

[A  peer  or         Chancery,  or  the  Court  of  Kini^'s  Bench. 

peereM  cannot  ^  ° 

be  boand  over  in  any  other  place  than  the  courts  of  King's  Bench  or  Chancery.      4  Bl. 

Comm.  25.^.] 

Bro.  Main.  pr.  ^^  is  said  tlAt,  if  the  person  against  whom  surety  of  the  peace 
pi.  39.  is  craved  be  present,  the  justice  of  the  peace  may  commit  him  im- 

1  Hawk.  c.  60.  .mediately,  unless  he  offer  security  for  keeping  the  peace ;  and  a 
^  ^'  JbrtiorC  that  he  may  be  required  to  find  security,  and  be  com- 

mitted for  not  finding  it. 
MS.  Rep.  But  it  was,  in  a  very  late  case,   laid  down  by  Pratt  C.  J.  that 

Wilkes's  case,  no  person  ought  to  be  committed  by  a  justice  of  the  peace  for 
East.  3G.3.  jjQ^  finding  security  for  keeping  the  peace,  until  he  has  been  re- 
'*^    *    '  quired  to  find  security,  and  has  refused  or  neglected  to  do  it. 

Lamb.  85.  If  the  person  against  whom'  surety  of  the  peace  is  craved  be 

1  Hawk.  C.60.  absent,  a  warrant  for  committing  him  cannot  be  granted  until  a 
y  *^'  warrant  has  been  granted  commanding  him  to  find  security  for 

keeping  the  peace ;  and  the  warrant,  which  must  be  under  seal, 
ought  to  shew  the  cause  for  which,  and  upon  whose  complaint  it 
wasffranted. 
s  Rep.  59.  The  justice  of  the  peace  who  grants  a  warrant  commanding 

Foster's  case,  a  person  to  find  security  for  keeping  the  peace,  may  make  the 
1  Hawk.  c.60.  warrant  special  for  bringing  the  persoriT)efore  himself  only;  for, 
y  ^^'  as  he  has  most  knowledge  of  the  matter,  he  is  best  qualified  to 

do  justice  therein. 
Bro.  False  If  a  warrant  commanding  a  person  to  find  security  for  keeping 

the 
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the  peace  be  general,  the  officer,  who  executes  it  has  an  election  Impris.  pi.  ii. 
to  carry  the  person  before  what  justice  he  pleases,  and  may  carry   ^  Rep.  59. 
him  to  gaol  under  the  same  warrant,  if  he  refuse  to  find  security  j^^^^^  * 
for  keeping  the  peace  before  such  justice;  for  the  warrant  has 
these  words  in  it,  ?/'  he  shall  refuse  tofnd  security. 

If  a  person,  who  is  under  an  apprehension  that  surety  of  the  Lamb.  95, 
peace  will  be  craved  against  him,  give  security  for  keeping  the   96.  99. 
peace  before   a  justice  of  the  peace,  either    before  or  after  a  J^^w*^-c.60. 
warrant  is  granted  against  him,  he  may  have  an  order  o?  super- 
sedeas from  tile  justice ;  and  this  shall  prevent  or  discharge  him 
from  an  arrest  under  the  warrant  of  any  other  justice  of  the 
peace. 

A  writ  of  supersedeas  might  heretofore  have  been  had,  as  a  thing  Fitzh.  N.  B. 
of  course,  to  a  warrant  of  a  justice  of  the  peace,  commanding  a  ^^58. 
person  to  find  security  for  keeping  the  peace.     [But  this  is  now 
varied  by  the  21  Jac.  1.  c.  8.  §  3.  quod  vide  supra,  tit.    "  Super- 
sedeas" (C).] 

A  recognizance  for  keeping  the  peace  is  to  be  regulated,  as  to  Lamb.  100. 
the  number  and  sufficiency  of  the  sureties,  the  largeness  of  the  JJ^^wk.  c.eo. 
sum  it  is  to  be  taken  in,  and  the  time  it  is  to  continue  in  force,  at 
the  discretion  of  the  justice  of  the  peace  by  whom  it  is  taken. 

It  is  said  that  a  recognizance  taken  by  a  justice  of  the  peace   j  Hawk,  ibid 
for  keeping  the  peace  as  to  ^.  B.  for  a  year,  or  for  the  life  of  ^.   Lamb.  100. 
B.,  without  expressing  any  certain  time,  which  shall  be  intended 
to  be  for  the  life  of  A,  B.,  although  no  time  or  place  be  fixed  for 
the  appearance  of  the  recognizor,  or  he  be  not  bound  to  keep 
the  peace  as  to  all  the  king's  liege  people  is  good. 

But  it  is  the  safer  way,  to  bind  the  recognizor  to  appear  at  the  Lamb.  105. 
next  sessions  of  the  peace,  and  in  the  mean  time  to  keep  the  peace    ^  Hawk.  c.  60. 
as  to  all  the  king's  liege  people,  and  especially  as  to  the  party  ^  ^^• 
who  craved  the  surety  of  the  pea^e. 

II  However  it  is  settled  that  a  justice  of  the  peace  is  authorized  Willes  v. 
to  require  surety  of  the  peace  for  a  limited  time,  according  to  his   Bridger, 
discretion,  and  is  not  obliged  to  bind  the  party  over  to  appear  at  ^       "*  ^  ^' 
the  next  sessions.  || 

By  the  3  Hen.  7.  c.  1.  it  is  enacted,  "  That  every  justice  of  the 
"  peace  within  this  realm  that  shall  take  any  recognizance  for 
**  keeping  the  peace,  shall  certify,  send,  or  bring  the  recognizance 
"  at  the  next  sessions  of  the  peace  where  he  is  or  hath  been  jus- 
**  tice,  that  the  party  so  bound  may  be  called." 

If  one  of  the  sureties  in  a  recognizance  for  keeping  the  peace  Lamb.  113. 

die,  the  recognizor  is  not  obliged  to  find  a  new  surety;  the  exc-   Hro.  Peace, 

cutors  and  administrators  of  the  dead  person  being  bound  by  the  P';/''', 

'■  n  J  I  Hawk.  c.  60. 

recognizance.  ^,7, 

(H)  In  what  Cases  a  Recognizance  for  keeping  the 
Peace  is  forfeited. 

Tyy  the  3  Hen.  7.  c.  1.  it  is  enacted,  "  That  if  the  party,  who  is 

"  called  at  a  session  of  the  peace  upon  a  recognizance  for 

**  keeping  the  peace  make  default,  the  default  shall  be  there  re- 

"  corded) 
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"  corded,  and  the  recognizance,  with  the  record  of  the  default, 

"  shall  be  sent  and  certified  into  the  Chancery,  or  afore  the  king 

"  in  his  Bench,  or  into  the  king's  Exchequer." 

Bro.  Peace,  He  who  is  bound  to  keep  the  peace,  and  to  appear  at  a  ses- 

pl.  17.    Lamb.  gJQn  of  the  peace,  must  appear  and  record  his  appearance,  other- 

'^'  wise  his  recognizance  is  forfeited ;  and  although  the  party  who 

craved  the  surety  of  tlie  peace  come  not  to  pray  that  it  may  be 

continued,  the  justices  may,  at  their  discretion,  order  it  to  be 

continued  till  another  session  of  the  peace. 

1  HawlLc.  6a       fiut,  if  an  excuse  which  is  by  the  court  judged  to  be  reason- 

*  *••  able   be  given  for  the  non-appearance  of  the  recognizor,  the 

court  is  not  bound  to  record  his  default,  but  may  discharge  the 
recognizance,  or  respite  it  till  the  next  sessions  of  the  peace. 
Lamb.  115.  A  recognizance  for  keeping  the  peace  is  forfeited  by  the  doing 

i«T.    Bro.        of  violence  to   any  person,  whether   it   be  done   by  the   party 
1  H*^wk    'fio    ^O"'^^'  o"*  ^y  ^"y  other  by  his  procurement. 

i    *  Upon  a  rule  to  show  cause  why  the  proceedings  upon  a  scire 

Rex  V.  Stanley  »/^^'^  should  not  be  stayed,  it  appeared  that  the  scire  facias  was 
•od  his  bail.  brought  upon  a  recognizance  entered  into  by  Stanley  and  his 
bail,  for  Sianla/*s  keeping  the  peace  as  to  all  the  king's  sub- 
jects ;  that  the  recognizance  was  entered  into  in  consequence  of 
articles  of  peace  exhibited  by  J.  S,  against  Slafilej/ ;  and  that 
Stanley  had  been  guilty  of  assaulting  J".  N.  The  rule  was  dis- 
charged ;  and  by  Rida-  C.  J.  —  If  the  peace  have  not  been 
broken  by  an  assault  upon  the  person  who  exhibited  articles  of 
the  peace,  the  court  will  not  permit  a  proceeding  by  scire  facias 
upon  the  recognizance  entered  into  for  keeping  the  peace,  in  case 
the  proceeding  appear  clearly  to  be  vexatious  :  but,  if  the  recog- 
I  nizance  be  for  keeping  the  peace  as  to  all  the  king's  subjects,  as 

well  as  to  the  person  who  exhibited  the  articles,  the  court  will 
not,  in  a  doubtful  case,  stay  the  proceedings  upon  a  scire  facias  ; 
because  the  question,  whether  the  breach  of  the  peace  by  assault- 
ing another  person,  did  amount  to  a  forfeiture  of  the  recogniz- 
ance, may  be  determined  upon  the  plea  of  not  guilty  to  the  scire 
facias. 
Lamb.  128.  A  recognizance  for  keeping  the  peace  is  not  forfeited  where 

1  Hawk.  c.  60.  ijjj  officer,  having  a  warrant  to  arrest  a  person  who  will   not 

*  '  suffer  himself  to  be  arrested,  beats  or  wounds  him  in  an  attempt 

to  arrest  him. 

1  Sd.  176,177.       ^^  **  parent,  in  a  reasonable  manner,  chastise  his  child ;  a  master 

Lamb.  127,        his  servant ;    a  schoolmaster  his  scholar;    a  gaoler  his  prisoner  ; 

128.    Hetl.       or  a  husband  his  wife,  neither  of  these  is  a  forfeiture  of  a  recog- 

i^H  *  k^ 'Airf      nizance  for  keeping  the  peace. 

Fit2h.N.B.80. 

And,  without  enumerating  all  the  assaults  which  one  person 
may  make  upon  another,  without  forfeiting  a  recognizance  for 
keeping  the  peace,  it  may,  in  the  general,  be  said,  that  the  re- 
cognizance is  not  forfeited  by  any  assault  which  could  have  been 
justified  in  an  action  or  upon  an  indictment  for  the  assault. 

Lamb.  115,  A  recognizance  for  keeping  the  peace  is  forfeited  by  treason 

against 
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against  the  person  of  the  king,  or  by  any  unlawful  assembling  in  i  Hawk.  c.  60. 

tenorem  populi,  ^  ^  ^  • 

It  has  been  holden  that  words  which  tend  directly  to  a  breach  Lamb.  ii5. 

of  the  peace,  as  challenging  a  man  to  fight,  or  threatening  to  J^i^o^E^^^^gg* 
beat  a  person  who  is  present,  amount  to  a  forfeiture  of  a  recog- 
nizance for  keeping  the  peace. 

A  recognizance  for  keeping  the  peace  is  forfeited  by  threaten-  Lamb.  115. 
ing  to  beat  a  person  who  is  absent,  if  the  person  threatening 
afterwards  lie  in  wait  to  beat  the  person  threatened. 

A  recognizance  for  keeping  the  peace  is  not  forfeited  by  words  Cro.  Car.  498. 

of  heat,  as  calling  a  person  knave,  liar,  or  rascal :    for  although  Rex  v.  Hey- 

such  words  may  provoke  a  hasty  person  to  break  the  peace,  they  T"^^^  m" 

have  not  a  direct  tendency  thereto,  nor  does  it  appear  that  the  j  Hawk,  c  60. 

speaker  intended  to  carry  his  resentment  any  further.  §  22. 

Nay,  it  has  been  holden,  that  a  recognizance  for  being  of  good  Cro.  Eliz.  86. 

behaviour  is  not  forfeited  by  such  words ;  and  a  fortiori  a  recog-  King's  case, 

nizance  for  keeping  the  peace  is  not.  ^  „  ^t^'-^j 

A  recognizance  for  keeping  the  peace  is  not  forfeited  by  a  Cro.  Jac.  498. 

trespass  upon  the  lands  or  goods  of  any  person,  unless  it  be  1  Hawk.  c.  60. 

committed  with  actual  force.  §  ^^* 

Nor  is  it  forfeited  by  hurting  a  person  in  playing  at  cudgels  or  Dalt.  284. 

such  like  sport,  by  consent;  inasmuch  as  such  sports,  which  tend  1  Hawk.  c.  60. 

to  promote  activity  and  courage,  are  lawful.  §  ^^' 

But  a  recognizance  for  keeping  the  peace  is  forfeited  by  wound-  Bro.  Car.  229. 

ing  a  person  in  fighting  with  naked  swords ;    because  no  consent  1  Hawk.  ibid. 
can  make  so  dangerous  a  thing  lawful. 

If  a  soldier  hurt  a  person  by  discharging  his  gun  in  exercis-  1  Hawk.  c.  60. 

ing,  without  sufficient  caution,  it  is  not  a  forfeiture  of  a  recogniz-  §  27.    Hob. 

ance  for  keeping  the  peace ;  for,  although  the  soldier  would  be  VT*'  cfo^°^'* 
liable  to  an  action  for  the  damage  sustained,  this  is  not  such  a 
wilful  breach  of  tlie  peace  as  is  within  the  meaning  of  the  recog- 
nizance. 

A  court  of  quarter  session  cannot  proceed  against  a  person  for  1  Hawk.  c.  60. 

the  forfeiture  of  a  recognizance  for  keeping  the  peace;    but  the  §  ^^* 
recognizance  must  be  sent  into  one  of  the  king's  courts  of  record 
at  Westminster. 

Advantage  of  a  forfeited  recognizance  must  be  taken  by  scire  ^  RoU-  Abr. 

focias^  and  not  by  indictment.  ^^^*  Perrow's 

•^  •'  case.  Cro.  Jac. 

598.  1  Hawk.  ibid. 

(I)  In  what  Cases  a  Recognizance  for   keeping  the 
Peace  may  be  discharged. 

TF  the  person  who  has  entered  into  a  recognizance  for  keeping  Sav.  5.7. 

the  jKrace  die,  the  recognizance  may  be  discharged,  if  it  were  Uaifhide's 

not  forfeited  before.  *^^°- 

If  the  person  who  has  craved  the  surety  of  the  peace  die,  the  1  Lev.  235. 
recognizance  may  be  discharged. 

A  relea«>e  from  the  {)erson  upon  whose  complaint  it  was  entered  Bro.  Peace, 

into,  is  not  a  discharge  of  a  rccorrnizinicc  for  kecpinc:  the  peace;  P'-  ^7. 

Vol.  VII.  ^  "l1  *    »        '    ^^^;  Lamb.  111. 
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11  Mod.  109. 
The  Queen  v. 
Lord  George 
Howard. 


1  Hawk,  c  60. 
§17.  11  Mod. 
109. 


Bro.  Peace, 

pi.  15. 

1  Hawk.  Md, 

Bro.  Recogn. 
pi.  22.     Bro. 
Chart,  de 
Pard.  pi.  24. 

1  Hawk.  ibid. 

2  Hawk,  c  57. 
§  34. 

S  Roll.  Abr. 
492.  (F)  pi.  1. 
pi.  2.  Dalt,  278. 

Cro.  Jac  28S. 
RoaseT.Pye. 
Yek.  207. 
S  Hawk.  c.  27. 
§65. 


12  Mod.  251. 
Anon.  Stra. 
855.  ISeeRex 
▼.  Bowes. 
iTenn  R.696.|) 

2P.Wm».20«. 

Clavering't 
case ;  [tee  too 
ex  parte  Sir 
Richard  Gro9< 
vcnor,  3  P. 
Wms.  c  140. 

King  V.  King. 
2  Ves.  578. 
Ambl.  240. 


for,  as  the  recognizance  was  entered  into  to  the  king,  it  is  not  in 
the  power  of  that  |>erson  to  discharge  it. 

A  recognizance  being  entered  into  by  a  husband,  upon  articles 
exhibited  in  the  Court  of  King's  Bench  by  his  wife  to  keep  the 
peace  for  a  year;  a  motion  was  made  to  discharge  the  recogniz- 
ance, upon  a  suggestion  that  the  wife  consented  thereto.  No  rule 
was  made;  and  by  Holt  C.  3.  —  How  can  we  discharge  a  re- 
cognizance before  the  condition  thereof  is  performed  ? 

A  release,  however,  from  the  person  upon  whose  complaint  a 
recognizance  for  keeping  the  peace  was  entered  into,  may,  if  no 
time  for  its  continuance  is  mentioned  in  the  recognizance,  be  an 
inducement  to  die  court  to  discharge  it. 

The  demise  of  the  king  is  a  discharge  of  a  recognizance  for 
keeping  the  peace ;  for  as  the  condition  is  servare  ])ace?u  nostrajUy 
his  successor  cannot  take  advantage  of  a  breach. 

After  the  condition  of  a  recognizance  for  keeping  the  peace  is 
broken,  the  king  may  pardon  the  forfeiture:  but  the  king  cannot 
release  the  condition  before  it  is  broken;  inasmuch  as  the  person, 
upon  whose  complaint  the  recognizance  was  entered  into,  has  an 
interest  in  the  condition. 

It  has  been  holden,  that  if  a  recognizance  for  keeping  the  peace 
be  removed  by  a  writ  of  certiorari,  the  obligation  to  appear  upon 
the  recognizance  is  discharged. 

But  this  would  be  highly  inconvenient ;  and  it  seems  to  be  the 
better  opinion,  that  a  writ  of  certiorari  is  no  discharge  of  the  ob- 
ligation to  appear  upon  a  recognizance  for  keeping  the  peace. 

If  no  time  for  the  continuance  of  a  recognizance  for  keeping 
the  peace  be  mentioned,  it  is  in  the  power  of  the  court  by  which 
the  recognizance  was  taken,  or  to  which  it  has  been  certified,  to 
discharge  it  at  their  discretion. 

The  practice  of  courts  of  quarter  session  is,  to  continue  a  re- 
cognizance for  keeping  the  peace  from  session  to  session  until  it 
be  discharged. 

The  practice  of  the  Court  of  King's  Bench  is,  to  continue  the 
person  bound  to  keep  the  peace  upon  his  recognizance  for  twelve 
months ;  and,  if  no  indictment  be  within  that  time  preferred 
against  him,  to  discharge  it  at  the  expiration  of  that  time. 

This  seems  likewise  to  be  the  practice  of  the  Court  of  Chan- 
cery; for  upon  a  motion  to  discharge  a  writ  ot^ supplicavit,  it  was 
said  by  Lord  Macclesfield  Chancellor — The  application  is  too 
early ;  let  the  party  stay  until  a  year  is  expired,  and,  in  the 
mean  time  let  him  take  care  to  behave  himself  peaceably. 
Baynum  y.  Baynuni,  Ambl.  63.     Ex  parte  King,  id.  333.] 

[A  motion  was  made  on  the  part  of  the  husband  to  discharge 
an  order  for  a  supplicavit  on  the  part  of  the  wife.  It  was  made 
on  affidavits ;  and  the  case  was  said  to  be  more  proper  for  the 
interposition  of  friends  than  a  court  of  justice.  Lord  Hard- 
loicke — I  think  so  too:  but  when  it  does  come  before  a  court  of 

justice. 
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ustice,  the  court  must  go  according  to  its  rules.  I  never  knew  a 
writ  of  mpplicavit  or  rules  for  surety  of  the  peace  in  B,  B.,  dis- 
charged, unless  it  has  appeared  to  be  a  mere  contrivance  and 
falsity ;  and  then  in  a  particular  instance,  (or  two,  I  believe,)  I 
have  known  them  discharged.  The  reason  is,  that  they  are  for  Vide  3  Burr, 
prevention  :  if,  therefore,  the  parties  conclude  they  believe  their  1922. 
lives  to  be  in  danger,  the  court  will  not  try  these  facts  upon  affi- 
davits on  both  sides.  It  must  therefore  be  some  strong  case  to 
shew  that  it  was  a  mere  contrivance  or  falsity,  that  will  be  a  ground 
to  discharge  a  writ  of  siippUcavit  or  rule  of  surety  of  the  peace. 
But  here  the  facts  are  not  at  all  denied,  and  I  am  to  take  care  of 
the  person  who  swears  her  life  is  in  danger.  I  cannot  discharge 
this  order.] 


SURETY  OF  THE  GOOD  BEHAVIOUR. 


CURETY  of  the  good  behaviour  is  a  recognizance  entered 
into  to  the  king  for  being  of  good  behaviour. 

A  recognizance  for  being  of  good  behaviour  in  so  many  re- 
spects resembles  a  recognizance  for  keeping  the  peace,  that  the 
going  into  the  particular  consideration  thereof  would  be  little 
more  than  a  repetition  of  what  has  been  said  under  the  title 
"  Surety  of  the  Peace." 

But  as  surety  of  the  good  behaviour  may  be  granted  in  some 
cases  where  surety  of  the  peace  cannot ;  and  as  a  recognizance 
for  being  of  good  behaviour  may  be  more  easily  forfeited  than  a 
recognizance  for  keeping  the  peace,  it  will  be  proper  to  shew  — 

(A)  In  what  Cases  Surety  of  the  good  Behaviour  may 
be  granted,  where  Surety  of  the  Peace  ought  not  to 
be  granted. 

(B)  What  is  a  Forfeiture  of  a  Recognizance  for  being 
of  good  Behaviour,  which  would  not  have  been  so 
of  a  Recognizance  for  keeping  the  Peace. 


(A)  In  what  Cases  Surety  of  the  good  Behaviour  may 
be  granted,  where  Surety  of  the  Peace  ought  not  to 
be  granted. 

"DY  the  34  E.  3.  c.  1.  jastices  of  the  peace  are  empowered  "  to  34  E.  s.c. 

"  take  of  all  them  that  be  not  of  good  fame,  where  they 
"  shall  be  found,  suflicient  surety  and  mainprize  towards  the 
**  king  aiid  his  people." 

LI  2  It 


516  SURETY  OF  THE  GOOD  BEHAVIOUR. 

4  Inst  181.  It  is  laid  down,  that  the  words  in  the  34  E.  3.  c.  1.,  them  that 

«  H.  7.  2.  B.  he  tiot  of  good  fame,  extend  only  to  such  persons  as  are  justly 
'•  ^  suspected  of  having  formed  a  design  to  break  the  peace. 

Lamb.  115,  Tliis  construction  seems  too  narrow:   for  the  words  them  that 

116, 117.  be  not  of  good  fame  do,  in  the  usual  acceptation  of  them,  as  well 

^  61   &  «.         extend  to  persons  of  a  scandalous  behaviour  in  other  respects, 
*  *  as  to  those  who  give  just  cause  of  suspicion  that  they  intend  to 

break  the  |>eace. 
Lamb.  117.  A  good  deal  is,  by  the  words  them  that  he  not  of  good  fame, 

s  Roll.  Rep.  which  are  words  of  great  latitude,  left  to  the  discretion  of  jus- 
i??*  ^^^'  tices  of  tlie  peace :  but  it  is  laid  down,  that  they  have  power 

I  Hawk.  ^  demand  surety  of  the  good  behaviour  of  those  who  sleep  in 

Ibid.  the  day  and  go  abroad  in  the  night ;  of  such  as  keep  suspicious 

company ;  of  such  as  are  generally  suspected  of  being  robbers  ; 

of  eaves-droppers;    of  common  drunkards;    and  of  all  others, 

whose  misbehaviour  may  be  reasonably  intended  to  bring  them 

within  the  meaning  of  the  statute. 
'  »"?*  ^^^^  author  of  an  obscene  book  is  liable  to  be  bound  to  be  of 

*"     * '   •         good  behaviour,  as  a  person  not  of  good  fame. 
I'^"?^''^*  Surety  of  the  good  behaviour  may  be  demanded  of  a  person 

Crompt!  MO  ^'^^  haunts  bawdy-houses;  and  of  a  person  who  keeps  women 
142.   1  Hawk.  ^^  bad  fame  in  his  house ;  and  of  all  lewd  persons. 

C61.  §2. 

19  Mod.  566.  If  a  person,  who  has  no  visible  means  to  enable  him  so  to  do, 
Claxton*f  case,  live  at  an  extravagant  rate,  he  may  be  compelled  to  find  surety 
g]^~'    ofthe  good  behaviour. 

dded,  but  a  dictum  of  Lord  Holt ;  and  liis  language  hardly  amounts  to  the  proposition  in  the 
text,  which  seems  yery  questionable.|| 

2  Vent.  22,25,  If  a  person  have  been  guilty  of  exciting  the  people  to  dis- 
24.  Rudyard's  obedience  to  the  law,  he  may  be  compelled  to  find  surety  of  the 
**•*•  good  behaviour. 

2  Lill.  Pf.  I^  one  person  lie  in  wait  to  hinder  another  from  coming  to  a 

Reg.  649.         jeourt  of  justice,  surety,  of  the  good  behaviour  may  be  demanded 

of  him. 
Cro.  Eli2.449.       If,/,  s,  offer  a  woman  money  to  buy  medicines,  to  destroy  a 
Whitman!         child  of  which  she  is  pregnant,   he  may  be  compelled  to  find 

surety  of  the  good  behaviour. 
1  M.  st.2.  C.3,        Surety  of  the  good  behaviour  is  by  divers  statutes  directed  to 

be  taken  of  the  offenders  against  those  statutes :  as  by  the  1  M. 

St.  2.  c.  3.  of  persons  who  have  been  guilty  of  disturbing  any 

licensed  preacher. 
6  Eliz.  c.  21.  By  the  5  Eliz.  c.  21.  of  persons  who  have  been  guilty  of  un- 

lawful fishing  or  hunting. 
S5  Ehi.  c.  21.       j^y  ^|jg  423  £|jy  ^  I  ^^  persons  who  neglect  to  come  to  church 

for  the  space  of  one  month. 
1  Jac.  I.e.  13.        By  the  1  Jac.  1.  c.  13.  of  persons  who  have  been  guilty  of 

unlawful  hunting,  or  of  stealing  deer  or  conies. 
Styles,  16.  A  justice  of  the   peace  cannot  however  compel  a  person  to 

Broker's  case,    f^nj  surety  of  the  good  behaviour  upon  a  general  information. 
Cro.  Car.  469.        Surety  of  the  good   behaviour   may   be  granted  for  words, 

which 
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which  tend  to  disturb  or  deter  an  inferior  officer  of  justice,  as  a  Rex  v.  Hey- 

constable,  in  the  execution  of  his  office.  S^*^^*   ^  ^°^* 

'  Rep.  228. 

Palm.  127.     1  Ventr.  16.     1  Hawk.  c.  61.  §  5. 

It  may  likewise  be  granted  for  words  of  contempt  spoken  to  Cro.  Eliz.  78. 

an  inferior  magistrate,   as  a  justice   of  the  peace   or  a  mayor,  Simons  v. 

although  he  be  not  in  the  actual  execution  of  his  office.  Sweet. 

»  1  Hawk.  JbitL 

I  Lev.  52,  53. 

But  it  ought  not  to  be  granted  for  calling  a  person  rascal,  2  Roll.  Rep. 

knave,  liar,  or  drunkard ;  these  being  only  words  of  heat.  ^^J:    Palm. 

EHe.  86.  1  Hawk.  Ibid, 

If  one  man  call  another  liar  in  Westminster-hall,  or  before  2  Lev.  107. 

any  great  concourse  of  people,  he  is  liable  to  be  bound  to  be  of  V**  ^"^  JVr  j 

good  behaviour.  29. 

A  woman  may  demand  surety  of  the  good  behaviour  against  q  y^nt.  345. 

her  husband,  if  he  be  guilty  of  ill  usage  to  her.  Smithson*s 

case. 

If  a  person  have  been  convicted  of  a  misdemeanour,  it  is  usually 

part  of  the  judgment  that  he  shall  find  security  for  his  good 
behaviour  for  some  time. 

(B)  What  is  a  Forfeiture  of  a  Recognizance  for  being 
of  good  Behaviour,  which  would  not  have  been  so 
of  a  Recognizance  for  keeping  the  Peace* 

TT  is  laid  down,  that  the  doing  of  a  thing  for  which  the  doer  Palm.  129. 

might  be  compelled  to  find  surety  of  the  good  behaviour,  is  Stamp,  v. 

a  forfeiture  of  a  recognizance  for  being  of  good  behaviour.  Hyde. 

But  this  is  denied   to  be  law  ;  and  it  seems  to  be  very  un-  Cro.  Car.  449. 

reasonable.     The  good  of  the  public  may  make  it  proper,  in  Rex  v.  Hey- 

some  cases,  to  compel  a  suspected  person   to  enter  into  a  re-  ^^d*  1  Hawk, 
cognizance  for  being  of  good  behaviour :  but  it  would  be  ex-     '     '^   ' 
tremely   hard   that  the  recognizance  should  be  forfeited  before 
he  has  been  guilty  of  misbehaviour. 

A  recognizance  for  being  of  good  behaviour  is  forfeited  by  Palm.  129. 

the  speaking  of  seditious  words.  Hyde''  ^Cro 

Car.  499.     1  Hawk.  c.  61.  J  6. 

A  recognizance  for  keeping  the  peace  is  not  forfeited  by  2  Roll.  Rep. 

threatening  words,  unless  the  party  threatened  be  present:  but  1*99.  Stamp  v. 

a  rccognizfince  for  being  of  good  behaviour  is  forfeited  by  such  Hyde, 
words,  although  tlie  party  concerning  whom  they  were  spoken 
be  not  present 

A   recognizance  for  being  of  good  behaviour  is  not,  in  the  Cro.  Eliz.  86. 

general,  forfeited  by  words  of  heat,  as  calling  a  person  knave,  j^^g/^"*^* 
nucal,  liar,  or  drunkard. 

But,  if  words  of  heat  arc  spoken  to  a  justice  of  the  peace  in  2  Roll.  Rep. 

the  execution  of  his  oiRce,  this  is  such  misbehaviour  as  amounts  J^^o.  228. 

to  a  forfeiture  of  a  recognizance  for  being  of  good  behaviour ;  *^*"™'  *^* 

LI  3  for 


513 


TENDER  AND  BRINGING  MONEY,  &c. 


Lamb.  116. 
2H.7.  2b. 


8  Leon.  166. 
Cnbdeirt 
CMC    Godb. 

6SS. 


Lamb.  lis. 


Cro.Jac.412. 
Rex  V. 

Hutchins. 


for  tlie  public  good  requires  that  magistrates  should  be  treated 
with  respect 

A  recognizance  for  being  of  good  behaviour  is  forfeited  by  the 
recognizor's  having  a  number  of  armed  attendants,  although  he 
have  not  been  guilty  of  a  breach  of  the  peace. 

If  a  person  who  is  under  a  recognizance  for  being  of  good 
behaviour  is  arrested  upon  suspicion  of  felony,  and  afterwards 
escape,  it  is  a  forfeiture  of  the  recognizance ;  and  by  the  court  — 
Although  the  arrest  was  tortious,  no  felony  having  been  com- 
mitted, the  recognizance  is  forfeited  by  the  escape,  which  is  a 
misbehaviour ;  it  being  the  duty  of  every  person  to  stand  to  the 
law,  and  answer  to  every  thing  he  is  charged  with. 

When  a  recognizance  for  being  of  good  behaviour  is,  pursuant 
to  the  direction  of  a  statute,  entered  into  by  a  person  who  has 
done  something  prohibited  by  the  statute,  the  being  afterwards 
guilty  of  another  offence  against  the  statute  is  a  forfeiture  of  the 
recognizance. 

In  a  scire  facias^  upon  a  recognizance  for  being  of  good  beha- 
viour, the  breach  assigned  was,  that  the  recognizor  had  assaulted 
and  beat  J,  S,,  but  it  not  being  charged  that  the  assault  and 
beating  were  vi  ei  aimis^  judgment  was  arrested. 


TENDER  AND  BRINGING  MONEY  INTO 
COURT  UPON  THE  COMMON  RULE. 


A   TENDER  is  an  offer  to  pay  a  debt  or  to  perform  a  duty. 

Bringing  money  into  court  is  depositing  money  in  court, 
for  the  satisfaction  of  a  debt  or  duty. 

Wherever  a  tender  of  money  is'  pleaded,  and  the  debt  is  not 
discharged  by  the  tender  and  a  refusal,  money  may  be  brought 
into  court  without  leave  of  the  court :  nay,  the  money  tendered 
must,  as  hereafler  will  be  shown,  in  such  case  be  brought  into 
court 

In  all  other  cases  leave  of  the  court  must  be  had,  before  money 
can  be  brought  into  court. 

The  rule,  under  which  leave  to  bring  money  into  court  is 
granted,  is,  in  some'  cases,  as  in  the  case  of  an  ejectment  by  a 
mortgagee,  founded  upon  a  particular  act  of  parliament. 

This  rule  is,  in  other  cases,  founded  upon  the  discretionary 
power  of  the  court. 

By  the  latter  rule  it  is  sometimes  ordered,  that,  upon  bringing 
money  into  court,  the  proceedings  in  the  action  shall  be  stayed. 

At  other  times  it  is  ordered,  that  the  money  brought  into  court 
shall  be  stricken  out  of  the  declaration ;  and  that  the  plaintiff  shall 

not. 


TENDER  AND  BRINGING  MONEY,  kc.  519 

not,  at  the  trial  of  the  issue,  be  permitted  to  give  evidence  for  the 
said  money. 

The  rule  by  which  the  money  brought  into  court  is  ordered  to 
be  stricken  out  of  a  declaration  is,  from  its  being  more  frequently 
granted  than  that  by  which  it  is  ordered  that  the  proceedings  in 
the  action  shall  be  stayed,  called  the  common  rule. 

As  the  common  rule,  which  was  introduced  to  supply  the  de- 
fect of  having  made  a  tender,  is  the  only  one  which  is  connected 
with  a  tender,  it  is  not  intended  to  treat  professedly,  under  this 
title,  of  any  other  rule  for  bringing  money  into  court. 

By  reason  of  the  connection  between  making  a  tender  and 
bringing  money  into  court  upon  the  common  rule,  it  has  been 
thought  proper  to  treat  of  these  two  things  under  the  same  title : 
yet  the  design  is,  that  each  shall,  as  far  as  it  can  conveniently  be 
done,  have  a  distinct  consideration. 

Under  this  title  it  will  be  proper  to  show^ 

(A)  By  whom  a  Tender  may  be  made. 

(B)  What  is  a  good  Tender. 

1.  As  to  the  Maimei'  qftendering* 

2.  As  to  the  Thing  tendered, 

(C)  At  what  Place  a  Tender  must  be  made. 

(D)  At  what  Time  a  Tender  must  be  made. 

(E)  To  whom  a  Tender  must  be  made. 

(F)  The  Consequences  of  a  Tender  and  Refusal. 

(G)  The  Consequences  of  being  ready  to  tender,  when 

the  Party,  to  whom  it  was  intended  to  have  been 
made,  was  not  present. 

(H)  Of  Pleading  a  Tender. 

1.  In  the  General. 

2.  JVhere  Uncore  prist  is  pleaded. 

3.  Where  Uncore  prist  together  with  Tout  temps  prist  is 
pleaded. 

4.  Where  a  Profert  in  Curia  is  pleaded, 

(I)  The  Consequences  of  a  Prqfert  in  Curia. 

(K)  Of  bringing  Money  into  Court  upon  the  commoD 
Rule. 

(L;  At  what  Time  Money  may  be  brought  into  Court 
upon  the  common  Rule. 

L  1  4  (M)  Of 
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(M)  Of  pleading  where  Money  lias  been  brought  into 
Court  upon  the  common  Rule. 

(N)  The  Consequences  of  bringing  Money  into  Court, 
'^^^         upon  the  common  Rule. 

(O)  In  what  Cases  a  Tender  may,  in  the  general,  be 
made,  or  Money  may  be  brought  into  Court 
upon  the  common  Rule. 

(P)  Of  tendering  or  bringing  Money  into  Court  upon 
the  common  Rule,  in  particular  Actions. 

1.  In  an  Action  o/*  Assumpsit. 

2.  In  an  Action  upon  the  Case, 

3.  In  an  Action  of  Covenant, 

4.  In  an  Action  of  Debt, 

5.  In  an  Action  of  Ejectment, 

6.  In  a7i  Action  against  a  Justice  of  the  Peace  on  the  Account 

of  something  done  in  the  Execution  of  his  Office, 

7.  In  an  Action  of  Rephrvin, 

8.  In  an  Action  of  Trespass, 

9.  In  an  Action  of  Trovei', 


(A)  By  whom  a  Tender  may  be  made. 

7lli»  13          "W/^HEREVEll  the  right  of  tendering  is  personal,  the  tender 
1  I^sOs.  must  be  made  by  the  party  himself. 

A  tenant  who  is  Hable  to  a  writ  of  cessavit  must,  if  he  would 
0/^9  Term.  P'*c^^"^  ^he  lord  from  recovering  the  land,  personally  tender  the 
de  Ley,  102.  *  rent  which  is  in  arrear. 

1  huJL  908  ^^"  feoffment  be  made,  with  condition  that  if  the  feoffor  pay  a 

sum  of  money  to  the  feoffee  it  shall  be  lawful  for  the  feoffor  and  his 

heirs  to  enter,  and  the  feoffor  die  before  the  money  is  paid,  no 

tender  can  be  made  by  his  heir ;  for  the  right  of  tendering  is  in 

this  case  as  much  personal  as  if  the  words  had  been,  if  the  feoffor 

during  his  life  pay  the  money, 

Cro.  Eliz.  48.         But  a  tender  made  by  a  servant,  or  by  a  stranger,  on  the  be- 

Crop  V.  half  and  at  the  desire  of  a  party,  is  as  good,  notwithstanding  the 

Hamblcton.       ,.jg|^^  ^f  tendering  be  personal,  as  if  it  had  been  made  by  the  party 

himself. 
Latch,  107.  Wherever  the  right  of  tendering  is  not  personal,  a  tender  may 

7  Rep.  13.         i3e  made  by  any  person  who  is  a  privy  to  the  party  in  whom  the 
L'^or'       right  of  tendering  is. 

1  Inst  206  ^^  ^  feoffment  be  made,   with  condition,   that  if  the  feoffor  pay 

208,  209.  ^  sum  of  money  to  the  feoffee  on  a  day  Certain,  it  shall  be  lawful 

4  Rep.  12.5.       for  the  feoffor  and  his  heirs  to  enter,  and  the  feoffor  die  before  the 

day, 
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davj  a  tender  may  be  made  at  the  day,  either  by  the  heir  of  the 
feoffor  as  a  privy  in  blood,  or  by  his  executor  as  a  privy  in  repre- 
sentation ;  the  right  of  tendering  not  being  in  this  case  personal. 

A  testator,  after  devising  land  to  his  wife  for  life,  devised  the   lo  Mod.  419., 
remainder  to  Daniel  his  second  son  in  fee :  provided,  nevertheless,   424,  425. 
that  if  Nathaniel  his  third  son  should,  within  three  months  after   X^^^"  ^' 
the  death  of  the  testator's  wife,  pay  the  sum  of  500/.  to  Daniel, 
his  executors  or  administrators,   that  NatJianiel  and  his  heirs 
should  have  the  land.     As  'Nathaniel,  who  survived  the  testator, 
died  during  the    life  of  the  testator's  wife,  a    question    arose, 
Whether  the  heir  of  Nathaniel  should,  on  the  payment  or  tender 
of  the  money  within  the  time  limited,  be  entided  to  the  land  ? 
The  opinion  of  Parker  Chancellor,  and  Jekyll  Master  of  the 
Rolls,  who  both  considered  it  as  a  mere  legal  question,  was,  that 
the  right  of  paying,  or  tendering  the  money,  was  not,  in  this  case, 
personal,  and  consequently  that  it  descended  upon  the  heir  of 
NathanicL 

Wherever  a  gi'ant  is  made  of  an  estate,  with  condition  to  be   1  Inst.  206, 
void,  upon  tendering  a  certain  thing  therein  mentioned  by  the  ^°^* 
grantor,  a  tendor,  if  the  right  of  making  it  be  not  personal,  may 
be  made  by  any  person  who  becomes  interested  in  the  condition, 
although  he  be  not  a  privy  to  the  grantor. 

Sir  Francis  Englrficld  by  indenture  covenanted  to  stand  seised   7  Rep.  12, 15. 

of  the  manor  o^ Englefield,  to  the  use  of  himself  for  life,  remainder  Englefield's 

to  the  use  of  Francis  Englejield  his  nephew  and  the  heirs  of  his   r^^rd  iZa/^^ 

body,  remainder  to  the  use  of  the  right  heirs  of  his  said  nephew,   j  Hale  P.  C. 

who  at  the  time  of  making  the  deed  was  an  infant.     In  the  in-  245. ;  and 

denture  it  was  afterwards  said,  that  the  covenant  in  favour  of  the  ^  Leon,  169.  : 

nephew  was  not  intended  to  be  absolute  during  the  life  of  Sir    ^^^  ^?\'tl' 
•n         '  1-1         •         1         I  1         •!*?/'  1  I  102.    1  Jones, 

rrancis ;  and,  with  a  view  that  the  uncle  might,  it,  as  the  nephew   i.34.Palm.429. 

grew  up,  he  should  prove  extravagant,  or  be  addicted  to  any  2R0ll.393.and 
enormous  vice,  have  a  check  upon  him,  it  was  provided,  that  if  7  Co.Rep.i5b. 
the  uncle  should,  by  himself,  or  by  any  other  person,  during  his  ^^T^^I'^r  mi 
natural  life,  tender  to  the  nephew  a  ring  of  gold,  with  an  intent 
to  make  the  use  of  tlie  indenture  void  as  to  the  nephew,  that  then 
the  said  use  should  be  void.  Sir  Francis  being  afterwards 
attainted  of  high  treason  by  act  of  parliament,  and  the  manor 
being  thereby  forfeited  to  Queen  Elizabeth,  she  authorized  two 
persons  to  tender  a  ring  of  gold  to  the  nephew,  with  an  intent  to 
make  the  use  of  the  indenture  void  as  to  the  nephew.  Upon  this 
a  question  arose.  Whether  the  use  was  by  this  tender  made  void? 
It  was  insisted,  on  thebehalf  of  the  nephew,  that,  as  the  substance 
of  the  condition,  under  which  the  said  use  might  be  made  void 
was  to  give  Sir  Francis  an  opportunity  of  declaring  his  intention, 
and  the  tender  of  the  ring  was  only  an  outward  ceremony  for  de- 
claring such  intention,  the  right  of  tendering  the  ring  was  so  an- 
nexed to  his  person  that  it  could  not  be  transferred ;  that,  as  the 
indenture  was  founded  in  natural  love  and  affection,  the  uncle 
would,  which  no  stranger  could  do,  have  exercised  these  in  judg- 
ing of  the  disjjosition  of  his  nephew.  It  was  moreover  said,  that, 
by  the  common  law,  the  guardianship  of  an  eldest  son  is  so  an- 
nexed 
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Cro.Elix.152. 
Watkins  v. 
Ashwicke. 

1  lott  206. 


nexed  to  his  father's  person,  that  it  can  neither  be  transferred  nor 
forfeited.  But  the  whole  court  were  of  opinion,  that  the  recital 
of  the  cause  which  might  induce  the  uncle  to  reserve  the  power 
of  tendering  to  himself,  was  only  flourish  or  preamble,  and  not 
parcel  of  the  condition,  which  consisted  solely  in  the  tender  of  the 
ring,  and  tlmt  this  might  be  tendered,  under  the  express  words 
of  the  condition,  by  any  other  person  as  well  as  Sir  Francis;  and 
consecjuently  that  the  right  of  tendering,  it  not  being  personal, 
was  now  devolved  upon  the  crown. 

It  is  in  the  general  true,  that  a  tender  cannot  be  made  by  one 
who  has  no  interest  in  the  condition  upon  which  the  right  of  ten- 
dering is  founded. 

If  the  money  due  upon  a  mortgage  of  an  infant's  estate  be 
tendered  by  a  person  who  is  neither  guardian  to  the  infant  nor 
has  any  interest  in  the  estate,  the  tender  is  void. 

But  any  person  may  make  a  tender  on  the  behalf  of  an  idiot ; 
for  the  law,  by  reason  of  his  utter  inability  to  act  for  himself, 
allows  this  to  be  done  out  of  charity. 


(B)  What  is  a  good  Tender. 
I.  As  to  the  Manner  of  tendering. 


A   TENDER  is  not  good  unless  the  person  making  it  declare 
upon  what  account  it  is  made. 

It  is  not  enough  for  the  person  who  intends  to  make  a  tender 
to  say,  I  am  ready  to  pay  the  debt,  or  to  perform  the  duty ;  but 
he  must  make  an  actual  offer  to  pay  the  one,  or  to  perform  the 
other. 


Latch,  70. 
Warner  V. 
Harding. 

1  Leon.  71. 

s  Lev.  909. 

3  Lev.  104. 

18  Mod.  353. 

IHowever,  the 

actual  production  of  the  money  may  be  dispensed  with  by  the  conduct  of  the  other  party. 

3  Term  R.85.] 

Tbonti  T.  II  The  money  must  be  actually  produced  at  the  time  of  tender, 

Evanf .  10  East  or  the  production  must  be  dispensed  with  by  the  express  declar- 
r^ld'  ation,  or  some  equivalent  act  of  the  creditor. 

sM.^&sfse.  It  has  been  held,  that  if  the  defendant  be  willing  to  pay  ten 
pounds,  and  a  third  person  offer  to  go  up  stairs  and  fetch  that 
sum,  and  is  prevented  by  plaintiff  saying,  "  he  cannot  take  it,** 
this  is  a  good  tender. 


4E«).N.P.C. 

68.  S.  p. 
Hardingv.  Da- 
vi^sCarr.&P. 
Ca.  77.    See  7  Moo.  59 


Wade*8  case, 
[5Co.ll5.a.; 
$ed  vide  Robin- 
son V.  Cook» 
6  Taunt.  336. 

Betterbee  v. 
Davis,  3  Camp. 
70. 

Cadman  v. 
Lubbock, 
5  Dow.  &  Ry. 
289.;  and  sec  1 


A  tender  of  a  larger  sum,  in  coin  of  the  realm,  requiring 
change,  has  been  held  a  good  tender  of  a  smaller  sum  ;  but  it 
seems  now  settled  otherwise. 
Brady  v.  Jones,  S  Dow.  &  Ry.  305. 

And  a  tender  of  a  bank  note  for  5/.,  desiring  the  creditor  to 
take  3/.  1 05.,  is  clearly  not  a  good  tender. 

But  a  tender  of  a  larger  sum  requiring  change  is  good,  if  the 
plaintiff  objects  only  on  the  ground  that  he  Is  entitled  to  more, 
and  not  because  he  has  not  change.  j| 
Gow's  Ca.  111.  Peake'5  Ca.  179.  The 
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The  mortgagor  said  to  the  mortgagee,  I  am  here  ready  to  pay 
you  the  money  due  upon  the  mortgage ;  but  at  the  same  time 
kept  the  money,  which  was  in  a  bag,  under  his  arm.  This  was 
holden  not  to  be  a  good  tender. 

But  an  actual  offer  of  money  in  a  bag  is  a  good  tender,  pro- 
vided it  be  proved  that  the  sum  intended  to  be  tendered  was  in 
the  bag :  for  it  is  usual  to  carry  money  in  a  bag ;  and  it  is  the 
duty  of  the  party  who  receives  it  to  tell  it,  and  to  examine  whether 
it  be  good. 

A,  contracted  to  pay  B.  ten  thousand  pounds,  upon  his  trans- 
ferring to  A.  or  his  order  one  thousand  pounds  South  Sea  stock,  at 
or  before  a  certain  time.  B.,  before  the  time,  made  an  actual 
transfer  of  the  stock :  but  because  A,  did  not  come  or  send  a 
person  to  accept  the  stock,  and  pay  for  it,  the  transfer  was  after- 
wards vacated. 

The  transfer  of  the  stock  seems  in  this  case  to  have  been  made 
ex  abundanli  cautela  :  for  it  has  been  holden,  that  an  actual  trans- 
fer is  not  necessary  to  the  making  of  a  tender  of  stock  good. 

In  an  action  of  covenant  the  plaintiff  declared,  that  the  defend- 
ant had  agreed  to  pay  him  two  thousand  pounds,  upon  his  trans- 
ferring to  the  defendant  one  thousand  pounds  HudsoiCs  Bay  stock; 
and  the  plaintiff  averred  that  he  offered  to  transfer  the  stock.  It 
was  holden  that  this,  although  there  was  not  an  actual  transfer 
of  the  stock,  was  a  tender  sufficient  to  entitle  the  plaintiff  to  the 
money. 

[Upon  an  issue,  whether  stock  were  tendered  at  the  day,  the 
plaintiff  proved,  that  though  the  books  were  not  opened  to  make 
transfers  in  the  common  form,  yet  they  were  ready  at  the  office, 
and,  upon  leave  from  a  director,  there  might  have  been  a  transfer, 
it  not  being  usual  to  deny  it  on  such  occasions  ;  but,  the  defendant 
not  attending  to  accept  the  stock,  the  plaintiff  contented  himself 
with  staying  there  all  day,  and  did  not  actually  get  leave  from  a 
director  to  have  the  books  opened,  if  the  defendant  should  come. 
And  for  this  omission  Lord  Chief  Justice  Pratt  ruled  it  not  to  be 
a  sufficient  tender,  for  there  was  a  possibility  that  leave  might  not 
be  given,  and  the  plaintiff  had  not  done  every  thing  in  his  power: 
he  ought  to  have  so  prepared  matters  that,  if  the  defendant  had 
appeared,  there  might  have  been  a  transfer  immediately. 

At  the  opening  of  the  books,  the  two  brokers  met,  and  the  sell- 
ing broker  told  the  other,  he  was  ready  to  transfer ;  the  other 
alleged,  it  was  usual  to  indulge  the  buyer  for  two  or  three  days, 
and  that  he  would  find  his  principal  in  that  time,  which  the  other 
not  disagreeing  to,  nothing  further  was  done.  And  for  want  of 
having  the  buyer  called  at  the  books  the  first  day  of  the  opening, 
the  Lord  Chief  Justice  Pratt  ruled  it  not  a  good  tender,  and  the 
plaintiff  was  nonsuited. 

In  a  stock  cause  the  plaintiff  proved  a  tender  on  tlic  second  day 
of  the  opening,  and  would  have  examined  into  the  custom  of  the 
Alley,  which  was,  to  allow  either  party  a  day  or  two  to  tender  or 
accept ;  but  tlie  Chief  Justice  Pratt  refused  to  admit  such  evi- 
dence, saying,  their  usage  could  never  alter  the  law,  and  so  the 

plaintiff 


Noy,  74. 
Suckling  v. 
Coney. 


5  Rep.  115. 
Wade's  case. 
1  Inst.  208. 
{VideST^tm 
R.  432.] 

Stra.  777. 
Duke  of  Rut- 
land V.  Hodg- 


Lord  Rayni. 
686. 


Lancashire  v. 
Killingworth, 
12  Mod.  530. 


Clark  V.  Ty- 
son, lStra.504. 


Thornton  v. 
Moulton,  id. 
535. 


Bullock  V. 
Noke,  id.  579. 
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plaintiff  was  called.      N,  B,  In  C,  B,  Chief  Justice  King  left  it 

to  the  jury  upon  such  an  evidence;  and  they  found  it  a  good 

tender.] 

5  Espin.  II  A  tender  must  be  unconditional :   therefore  a  tender  accom- 

N.  P.  C.48.      panied  with  a  demand  of  a  receipt  in  full  is  bad  ;  and  so  also  is 

9  Cmd|^  ji  tender  on  condition  of  the  sum  being  received  as  the  whole 

t  Dowl.  &  Ry.  119.    1  Carr.  &  P.  Ca.  S57.  419.  2  Und.  50. 

Strong  T.Har-  Where  a  party  has  separate  demands,  for  unequal  sums,  on 
vey,3  fiiog.R.  several  persons,  an  offer  of  one  sum  for  the  debts  of  all  will  not 
304.  support  a  plea  stating  that  a  certain  portion  of  the  sum  was  ten- 

dered for  the  debt  of  one.  || 

2.  As  to  the  Tiling  tendered, 

_         .        It  was  heretofore  holden,  that  if  a  tender  of  rent  in  arrear  is 

S9.i.LUl.P.?l!  intended  to  be  made,  the  whole  rent,  without  deducting  the  land- 

688.  tax,  must  be  tendered. 

p  But  in  every  land-tax  act,  made  for  some  years  past,  there  is 

§  15.  16.  this  clause,  "  The  several  and  respective  tenant  and  tenants  of 

[FiKir  Sapsfonl  «*  houses,   lands,     tenements,    and  hereditaments   in    England, 

▼.Fletcher,       «   Wales,  or  Berwiclc-njwft- Tweed,  which  shall  be  rated  by  virtue 

^     [  M^f^^    **  of  this  act,  are  hereby  required  and  authorized  to  pay  such 

|i£idrew  "  sum  or  sums  of  money  as  shall  be  rated  upon  such  houses, 

▼.  Hancock,      "  lands,  tenements,  and  hereditaments,  and  to  deduct  out  of  the 

8  Moo.  278.      «  rents  so  much  of  the  said  rate,  as  in  respect  of  the  said  rents 

^"sBrn  '  "  of  any  such  houses,  lands,  tenements,  and  hereditaments,  the 

&A.516.||        "  landlord  should  and  ought  to  bear;  and  the  said  landlords, 

"  both  mediate  and  immediate,  according  to  their  respective  in- 

*'  terests,    are   hereby  required  to  allow  such  deductions  and 

"  payments,  upon  receipt  of  the  residue  of  the  said  rents." 

Bro.  Tend.  pi.       If  A,  be  indebted  to  B.  in  divers  distinct  sums  of  money,  he 

39.  may  make  a  tender  of  any  one  of  the  sums. 

5  Rep.  115.  -A.  tender  of  more  money  than  is  due  is  good  for  what  is  due  : 

Wade*!  case,     for  onmc  majus  coniinct  in  se  minus  ,•  and  it  is  at  the  peril  of  the 

Stra.  916.  [So  person,  to  whom  the  tender  is  made,  if  he  take  more  than  his 
itiigood,         K^  ' 

money  tendered  be  mixed  with  other  monies.  3  Term  R.  68.3.]  JJEut  not  a  tender  of  a 
larger  sum  requiring  change.    C  Taunt  336. ;   3  Camp.  R.  70.  anCe.  p.  522. || 

1  Leon.  68.  If  the  condition  of  a  bond  be,  that  the  obligor  shall  at  a  day 

Fordlc}'s  case,  and  place  certain  pay  twenty  pounds  or  deliver  ten  kine,  at  the 
then  choice  of  the  obligee,  a  tender  must  be  both  of  the  money 
and  the  kine. 
€omb.387.  A  tender  in  any  money  coined  at  the  mint,  upon  which  there 

Dixon  V.  Wil-  jg  the  king's  s  tamp,  is  good ;  for  all  such  money  is  current,  in 
loughs.  1  Inst,  proportion  to  its  value,  without  a  proclamation. 
207.  Salk.446.  *^     »  ^       ,  .  i         i      i  i     •         r       • 

4  Ward  ^  contract  be  to  pay  a  hundred  pounds  m  a  foreign  com,  a 

V.  liidgwin.       tender  to  the  amount  of  this  sum  in  any  current  coin  of  this  king- 
dom is  good. 

^  If 


t 
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If  money  be  made  current  by  proclamation  at  a  higher  rate  than 
its  intrinsic  value,  a  tender  in  such  money,  according  to  its  cur- 
rent value,  is  good. 

Queen  Elizabeth  caused  some  mixed  money  to  be  coined  at  the   Dav.  is. 
mint,  and  sent  it  to  Ireland^  with  a  proclamation  to  be  current  '^  1^^  ^^^^  ^f 
there  at  a  certain  value ;  and  by  the  same  proclamation  a  stop  was   "^'^^    money, 
put  to  the  currency  of  all  other  coins  in  that  kingdom.      It  was 
holden,  that  a  tender  made  in  this  money,  according  to  its  current 
value,  was  good. 

If  the  money  which  has  been  tendered  become,  after  a  refusal 
to  accept  thereof,  current  at  a  less  value  than  it  was  current  at 
when  the  tender  was  made,  the  party  who  refused  to  accept  the 
money  must  bear  the  loss. 

In  an  action  of  debt  for  rent,  the  defendant  pleaded  a  tender  \y^Qx,  si.Bar- 
of  the  rent  in  pieces  o{ English  money  called  Shillings,  every  one  rington  v. 
of  which  was,  at  the  time  of  tiie  tender,  current  at  the  value  of  Potter.  Dav. 
twelve  pence,  and  that  he  is  yet  ready  to  pay  the  rent  in  the  said  ^^* 
pieces  at  that  value.     The  plaintiff  demurred,  and  for  cause  al- 
leged, that  before  the  bringing  of  the  action,  the  said  pieces  of 
money  were  by  proclamation  made  current  only  at  the  value  of 
sixpence  ;    but  he  afterwards  thought  proper  to  accept  the  money 
according  to  the  value  when  the  tender  was  made. 

If  a  foreign  coin  be  made  current  in  this  kingdom  by  pro-   5  Ren.  114. 
clamation,  a  tender  in   such  money  is  good ;    for  it  thereby  be-  Wade's  case, 
comes  lawful  money  of  this  kingdom.  i  Inst.  207. 

If  the  money  tendered  has  been  accepted,  the  acceptor  has   1  inst.  208. 
no  remedy,  although  some  of  it  be  counterfeit  or  deficient  in 
value,  or  although  there  be  not  so  much  as  it  was  tendered  for : 
because  it  was  his  duty  to  have  examined  and   told  it  before  he 
accepted  thereof. 

The  party,  to  whom  some  money  was  tendered,  had  accepted  5  Rep.  115. 
it,  and  put  it  into  his  purse:  but  upon  examining  it,  before  he 
left  the  place,  he  discovered  some  counterfeit  pieces,  and  for 
this  reason  refused  to  carry  it  away.  It  was  holden  that,  as  he 
had  not  objected  to  the  money  before  he  did  accept  it,  he  could 
not  do  this  afterwards. 

A  tender  of  a  bank  note  as  money,  is  not,  strictly  speaking,  a  Eq.Cas.  Abr. 

good  tender:  but  if  the   tenderer  offer  to  get  money  for  the  ij,^^- /"^^inv. 
»      .1  •  1        -^  1.1  ^  ^  1  lie  Executors 

note,  this  makes  it  a  good  tender.  o^  Dodwell 

(Although  it  hath  never  yet  been  determined  that  bank-notes  arc  a  legal  tender,  yet  the  Court 
of  King*8  Bench  have  holden,  that  if  such  notes  are  presented  in  payment,  and  no  objection 
is  made  to  the  receipt  on  that  account,  they  are  in  that  case  a  good  tender.  Wright  v.  Reed 
3  Tenn  R.  554.1  JThc  bank  acts  did  not  render  bank  notes  a  legal  tender.  Grigby  v' 
Oakc»,  S  Bos.  &  P.  526;  cl  vide  Tidd's  Prac.  209.  (7th  ed.);  and  by  stat.  56  G.3  c  68. 
511.  gold  coin  is  declared  to  be  the  only  legal  tender.  A  tender  ol'  a  country  bank  bill  seems 
to  be  a  good  tender,  if  no  objection  be  made  to  the  form  of  tender.  Peake,  N.  P.  C.  IHO.  n. 
By  59  U.  S.  c.  49.  the  restrictions  on  payments  in  cash  under  the  several  bank  acts  finally 
determined  on  the  1st  day  ot  May,  182.7;  so  that  it  is  no  longer  necessary  to  negative  a 
tender  of  tl)c  debt  in  bank  notes,  in  an  affulavit  to  hold  to  bail.|| 

It  seems  reasonable  that  a  tender  of  any  sort  of  goods  should, 
unless  they  are  to  be  delivered  according  to  some  sample,  be 
made  in  a  middling  kind  of  goods  of  the  sort 
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Bro.  Tend. 

?I.  17.    Bro. 
lonApl.  17. 
1  IncL'SlO. 
Fnun.  H9. 

Bro.  Tend.  pi. 
17.     1  Inst. 
Sio. 


1  Inst.  Sia 


1  Chan.  Ca. 
S9.     Manning 
T.  Bwget. 


2P.Wms.378. 
C>le»  ▼.  Hall. 


1   iitsi.  -JiO, 

211.    Bro. 
Tend.  pi.  18. 
pi.  38. 

Cro,  Elit.  48. 
Crop  V.  Ha- 
milton. 

1  Inst.  210, 
211.  Bro. 
Tend.  pL  17. 

1  Inst.  210. 


(C)  At  what  Place  a  Tender  must  be  made. 

TF  a  contract  be,  that  money  in  gross,  or  rent  issuing  out  of 
land,  shall  be  paid,  or  that  goods  shall  be  delivered,  at  a 
place  certain,  a  tender  can  only  be  made  at  the  place. 

If  no  place  be  appointed  for  the  payment  of  money  in  gross, 
a  tender  must,  if  the  person  to  whom  the  money  is  due  be  in 
England^  be  made  at  the  place  where  he  is :  but,  if  he  be  out  of 
England,  the  party,  who  ought  to  pay  the  money,  is  not  bound 
to  go  out  of  the  realm  to  seek  him. 

It  was  formerly  holden,  that  the  money  due  upon  a  mortgage, 
which  is  to  be  considered  as  money  in  gross,  must,  if  no  place 
be  appointed  for  the  payment  thereof,  be  tendered  to  the  person, 
if  he  be  in  Etiglatid,  at  the  place  where  he  is. 

But  it  has  been  holden  in  the  Court  of  Chancery,  that  a  tender 
to  the  person  is  not  in  such  case  necessar}'. 

The  mortgagor,  after  the  mortgage  was  forfeited,  went  to  the 
mortgagee's  house  with  money  sufficient  to  redeem  the  estate, 
and  tendered  it  there :  but  it  did  not  appear  that  the  tender  was 
to  the  mortgagee,  or  that  he  was  in  the  house  at  the  time.  This 
was  holden  to  be  a  good  tender. 

Personal  notice  was  given  to  the  mortgagee,  the  day  before 
the  twenty-fifth  day  of  March  one  thousand  seven  hundred  and 
twenty-two,  that  the  mortgagor  would  upon  the  twenty-fifth  day 
o( September  following,  between  the  hours  of  ten  and  twelve  in  the 
forenoon,  tender  the  principal  money,  which  was  one  thousand 
pounds,  and  all  interest  due  thereupon,  in  Lincoln^ s  Inn  Hall ; 
and  a  tender  was  accordingly  made.  It  was  objected  that,  no 
place  being  appointed  in  the  mortgage-deed  for  the  payment  of 
the  money,  the  tender  ought  to  have  been  made  to  the  mort- 
gagee in  person :  but  the  tender  was  holden  to  l>e  good.  And 
By  Lord  King  Chancellor  —  As  the  money  was  lent  in  town, 
and  no  objection  was  made  by  the  mortgagee  to  the  place,  when 
notice  of  payment  was  given,  it  would  be  very  hard  to  compel 
the  mortgagor  to  travel  with  so  great  a  sum  of  money  to  the 
place  where  the  mortgagee  lives. 

If  no  place  be  appointed  for  the  payment  of  rent  issuing  out 
of  land,  a  tender  upon  the  land  is  good ;  for  it  is  not,  in  this 
case,  necessary  to  make  a  tender  to  the  person. 

But,  although  a  tender  to  the  person  be  not,  in  the  case  of 
rent  issuing  out  of  land,  necessary,  a  tender  to  the  person  would, 
in  such  case,  be  good. 

If  a  corporal  service  to  the  grantor  be  reserved  in  a  grant  of 
land,  this  must  be  tendered  to  the  grantor  in  person ;  and  the 
tenant  must  seek  him,  if  he  be  in  England, 

If  no  place  be  appointed  for  the  delivery  of  heavy  goods,  the 
person  whose  duly  it  is  to  deliver  them  is  not  bound  to  tender 
them  to  the  person  to  whom  they  ought  to  be  delivered ;  for  if 
he  go  to  the  person  to  enquire  at  what  place  he  will  receive  them, 
And  afterwards  tender  tliem  at  that  place,  this  is  a  good  tender. 

(D)  At 
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(D)  At  what  Time  a  Tender  must  be  made. 

A    TENDER  with  costs  may  be  made  in  a  court  of  equity   Bunb.  28. 
after  a  bill  is  filed. 
But  a  tender  cannot  be  made  after  an  action  is  commenced.       p^.^  r^^^^ 

pi.  9.    21  Jac.  c.  16.  §  5. 

In  an  action  of  trespass  the  defendant  pleaded,  that  he  ten-  Cr^  q^^^  264. 
dered  amends  before  the  action  was  commenced,  to  wit,  on  the  Watts  v. 
second  day  of  October,     The  plaintiff  replied,  that  before  the  Baker, 
tender  he  had  sued  out  a  latitat,  teste  the  last  day  of  the  pre- 
ceding Trinity  term,  and  had  thereupon  procured  the  defendant 
to  be  arrested.     Upon  a  demurrer,  this  tender  was  holden  to  be 
void ;  for  that  a  tender  after  the  suing  out  of  a  latitat,  as  well 
as  one  after  the  suing  out  of  an  original  writ,  is  void. 

But,  where  a  tender  has  in  fact  been  made   before  a  writ  was  liSee  Tidd's 
sued  out,  the   court  out  of  which  the  writ  issued  will,   upon  ^["j:-  ^^'^^  (^'^ 
application,  take  care  that  the  tender  shall  not  be  made  void  by  ^  ■'^" 
the  relation  of  the  writ  to  a  day  anterior  to  the  tender. 

The  defendant  pleaded  a  tender,  upon  the  fourth  day  of  May,  Stra.  658. 
anle  diem  exhibitioiiis  billa:.     The  plaintiff  replied,  7207Z  obtulit  Smith  v.  Key. 
ante  diem ;  and,  in  order  to  oust  the  defendant  of  the  benefit  of  g^jj^jj  ^*  ^^' 
the  tender,  made  up  the  paper-book  with  a  general  memorandum,  ^on,  semb.  s' 
As  by  this  means  the  writ  would  have  related  to  the  first  day  of  C] 
the  term,  which  was  before  the  fourth  day  of  May,  the  Court  of 
King's  Bench,  upon  an  affidavit  that  the  writ  was  not  sued  out 
till  the  sixth  day  of  May,  made  a  rule,  that  the  plaintiff  should 
make  up  the  paper-book  with  a  special  memorandum,  according 
to  the  truth  of  the  fact. 

A  tender  was  pleaded  to  have  been  made  upon  the  thirteenth   Barn.  357. 
day  of  January.     The  plaintiff  replied  an  original  teste  the  se-  H'l'  v.  Wil- 
cond  day  of  januaty.     Upon  the  application  of  the  defendant,       "^' 
the  Court  of  Chancery  ordered  the  teste  of  the  original  to  be 
altered  from  tlie  second  day  of  January,  the  common  teste  day 
of  an  original   returnable  on  the  octave  of  St.  Hilary,  to  the 
sixteenth  day  of  Jamiary,  this  being  the  day  upon  which  the 
instructions  for  the  original  were  left  with  the  cursitor. 

II  But  an  original  sued  out  before  the  tender  must  be  duly  Strattonv. 
continued  down,  so  as  to  connect  itself  with  the  process  on  which  ►Suvignac, 
the  defendant  is  brought  into  court,  otherwise  it  is  no  answer  3l^os.&P.33o. 
to  a  plea  of  tender  made  subsequent  to  it.|| 

[In  the  King's  Bench,  if  the  defendant  has  pleaded  a  tender  Woodv.  Ncw- 
before  the  exhibiting  of  the  bill,  though  the  plaintiff  may  reply  'o"»  *  ^^''i*' 
a /a//to/ previous  to  the  tender,  yet  the  defendant  may  rejoin,   ^^^' 
that  there  was  no  cause  of  action  at  the  time  when  the  latitat 
issued.] 

I  It  is  no  answer  to  a  plea  of  tender,  that  the  Plaintiff  had  Briggsv.  Cal- 
previously  employed  an  attorney,  and  instructed  him  to  sue  out  vcrlcy,  8  Term 
a  writ,  and  that  the  attorney  liad  applied  for  the  writ  before  the  ^I'f^'^''  ^^^ 
tender,  and  it  was  sued  out  afterwards.  307*^""^  ^ 

Where 
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4E«p.Ca.72.        Where  a  tender  has  been  made  in  term-time,  and  prior  to 

the  commencement  of  the  action,  and  the  declaration  is  of  the 

same  term,  and  entitltnl  generally,  as  this  refers  to  the  first  day 

of  term  the  defendant  cannot  prove  the  tender  on  a  day  subse- 

SeelKUTc        quent.   In  such  case,  the  defendant  should  call  upon  the  plaintiff 

Pr«c  427.         to  entitle  his  declaration  specially  of  the  day  ihe  suit  was  com- 

(9th  ed.)  menced,  when  it  would  appear  to  be  subsequent  to  the  tender.  || 

9  In$t.  107.  In  tlie  case  of  damage-feasant,  a  tender  may  be  made  before 

8  Rap.  147.       ^|jg  beasts  are  distrained,   or  between  the  time  of  distraining 

and  impounding  them. 
Fin.  N.  B.  69.       If  the  tender  be  made  before  the  beasts  are  distrained,  the 
1  Inst.  107.       distraining  of  them  afterwards  is  unlawful. 
8  Rep.  M7.  ® 

Flu.  N.B.69.       It  it  be  made  after  the  distress,  but  before  the  beasts  are  im- 
1  Inst.  107.       pounded,  the  impounding  of  them  afterwards  is  unlawful.  («) 
1(a)  But  an  action  on  the  case  does  not  lie  in  such  case ;  the  proper  remedy  is  trespass  or 
replevin.  1  Camp.  285.  Cowp.  414.  1  Bingh.  342.  8  Moo.  334.|| 

5  Rep.76.  A  tender  after  the  beasts  distrained  are  impounded  is  void  : 

PiUu^ton*s       fQ|.^  as  they  are  then  in  aistodid  legis,  the  person  who  distrained 
SST     t  (/^    ^^^"^  *^"^  "^  power  to  deliver  them. 

(od.  1826.)||     Cro.  EHz.  815.     8  Rep.  147.     [5  Term  R.  433.]     ||Anscomb  v.  Shore,  l  Taunt. 
961.  1  Camp.  R.  285.  S.  C-H 

Lutw.  1962.  If  divers  beasts  are  distrained,  and  anyone  of  them  be  im- 

Alwaies  v.         pounded  before  a  tender  is  made,  the  tender  is  void. 

8  Rep.  147.  After  the  right  of  making  a  distress  has   been  tried  in  an 

IGilb.  Dbt.  action  of  replevin,  the  plaintiff,  after  judgment  for  the  avowant, 

fii«j|  may  tender  the  damages ;  and  if  his  cattle  are  not  thereupon 

^*   t 'Lord  delivered,  he  may  maintain  an  action  of  detinue,  (b) 

Coke,  be  may,  on  satisfaction  made  in  court,  have  a  writ  for  redelivery  of  the  goods ;  but,  it 
•eems,  he  cannot  maintain  an  action  on  the  cnsc.  Sheriff  v.  James,  1  Bingh.  341.  8  Moo.  334.|| 

Cro.  Eliz.  73,        I"  an  action  of  debt  upon  a  bond,  conditioned  for  the  payment 

Allen  V.  An-      of  fourteen  pounds  at  a  place  certain,  upon  Michaelmas-day  or 

^^^^  within  one  month  after,  the  defendant  pleaded,  that  two  days 

before  the  end  of  the  month  he  tendered  the  money  at  the  place, 

and  that  no  person  was  there  to  receive  it.     Upon  a  demurrer, 

this  tender  was  holdcn  to  be  void.     And  by  the  court It  would 

be  hard,  that  a  tender  when  the  plaintiff  was  absent  should  be 
good ;  and  to  compel  him  to  attend  the  whole  month  would  be 
very  unreasonable. 
'Plowd.  179,  If  money  is  to  be  paid,  or  goods   are  to  be  delivered,  at  a 

y  M    ?"**       ^^^^^  certain,  upon  or  before  a  day  certain,   a  tender  cannot 
5  Rep  iiT'     ^  ^^^^  hcfovQ  the  last  day  limited  for  the  payment  or  delivery. 
ra9  Mnd  491  ^"  ""  ^^'*°"  of  assuttipsit,  the  plaintiff  declared  that,  in  consi- 

.iammond  i;    deration  of  70/.  by  him  paid   fo  the  defendant,  the  defendant 
^)uden.  promised  to  deliver  certain  goods  at  a  place  certain,  upon  or  be- 

fore the  18th  day  of  January,  and  the  plaintiff  alleged,  that  the 
goods  were  not  delivered  at  the  place  upon  the  18th  day  of 
Jaiwaiy,     After  a  verdict  for  the  plaintiff,  it  was  objected,  that 

the 
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the  breach  of  the  promise  is  not  well  alleged  in  this  declaration ; 
it  beintr  only  alleged,  that  the  goods  were  not  delivered  upon  the 
18th  day  of  Jamiary^  whereas  the  promise  might  have  been  well 
performed,  by  delivering  them  upon  any  day  before  that  day : 
but  the  declaration  was  holden  to  be  good.  And  by  the  court 
— The  defendant,  as  the  18th  day  of  January  was  the  last  day 
limited  for  the  delivery  of  the  goods,  could  not  have  made  a 
tender  upon  any  day  before,  which  would  have  been  sufficient 
to  have  excused  his  delivering  them  upon  that  day. 

Where  money  is  to  be  paid,  or  goods  are  to  be  delivered,  at   i  Inst.  211. 
a  place  certain,  upon  or  before  a  day  certain,  the  tender  must  not  Plowd.  172, 
only  be  made  upon  the  last  day  limited  for  the  payment  or  de-  l'*^",    j  ^^" 
liverj',  but  it  must  also  be  made  at  the  uttermost  convenient  time  5  i^gp^  114/ 
of  that  day ;  for  as  one  party  has  until  the  uttermost  convenient 
time  of  that  day  to  pay  the  money,  or  deliver  the  goods,  it  would 
be  unreasonable  that  the  other  should  be  obliged  to  attend  for 
the  receiving  of  the  money  or  goods  before  that  time. 

But,   although  the  party  who  ought  to  pay  money,   or  deliver  Plowd.  175. 
goods,  has  until  the  uttermost  convenient  time  of  the  last  day   ^  Y^"^'  '^^' 
limited  for  the  payment  or  delivery  to  pay  the  money   or  deliver  3  Lev!  104! 
tiie  goods,  a  tender  is  not  good,  unless  there  be,  after  it  is  made,   ||TinkIer  v. 
time  enough,  before  the  sun  sets,  to  examine  and  tell  the  money,   P>entice, 
or  to  examine  and   take  account  of  the  goods:  for   if  a  man  '^^'^""^.554. 
should  be  compelled  to  receive  either  money  or  goods  in  the  Aleyn  252.II 
dark  there  would  be  great  danger  of  his  being  imposed  upon. 

Notwithstanding  the  law  gives  the  uttermost  convenient  time  5  Rep.  114. 
of  the  last  day,  limited  for  the  payment  of  money  or  delivery  of  ^  hist.  202. 
goo<ls,  to  pay  the  money  or  deliver  the  goods  ;  yet  as   this  is  yXxz.  14. 
solely  for  the  conveniency  of  both  parties,  that  neither  may  be 
obliged  to  give  longer  attendance  than  is  necessary,  if  it  happen 
that  both  parties  meet  at  the  place  at  any  other  time  of  the  last 
day,  or  upon  any  other  day  within  the  time  limited  for  the  pay- 
ment or  delivery,  and  a  tender  be  made,  the  tender  is  good. 

And  it  has  been  doubted,  whether,  if  the  party,  who  ought  12  Mod.  422. 
to  pay  money  or  deliver  goods  upon  or  before  a  day  certain,  give  Freem.  433. 
notice  to  the  party  to  whom  the  payment  or  delivery  ought  to  be 
made,  that  he  will  pay  the  money,  or  deliver  the  goocls,  upon 
some  day  before  the  last  day  limited  for  the  payment  or  delivery, 
and  afterwards  make  a  tender  at  the  uttermost  convenient  time 
of  that  day,  the  tender  would  not  be  good. 

If  the  money  which  is  to  be  paid,  or  the  goods  which  arc  to 
1)6  delivered,  at  a  day  certain,  cannot,  by  reason  of  a  circumstance 
that  is  not  in  the  power  of  either  party,  be  paid  or  delivered  at 
the  uttermost  time  of  that  day  before  the  sun  sets,  a  tender  at 
the  uttermost  convenient  time  that  such  payment  or  delivery  can 
on  that  day  be  made  is  good. 

It  seems  to  have  been  formerly  holden,  that  if  the  contract  be  Salk.  624. 
for  transferring  stock  at  a  day  certain,  a  tender  may  be  made  at  Lancashire 
the  uttermost  convenient  time  of  that  dav,  before  the  usual  time  "'  '^'"•"g- 
of  shutting  the  books.  '  7°Xd.  533. 

But  the  contrary  has  been  since  holden. 
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Stra«777. 
Duke  of  Rut- 
land V.  Hod* 
son.    Ld. 
Rayni.  686. 
S.C. 


1  lost  911. 
Djtt,  354. 


8  Rep.  92. 
Fmaces't  case. 


1  Inst.  209. 
311.     5  Rep. 
114. 
Eltz. 


Cro. 
14. 


Hume  V.  Pe- 
ploe,8East, 
198,;  sed  vide 
8  Barn.  &  A. 
630. 


Walker  T. 

Unrnes, 

5  Taunt.  S40. 


A  transfer  of  stock  was  made  at  the  uttermost  convenient  time 
before  one  of  tlie  clock,  which  was  the  usual  hour  for  shutting 
the  lx>oks :  but  the  party,  wlio  had  contracted  for  tlie  stock,  not 
being  tliere  to  accept  and  pay  for  it,  the  transfer  was  vacated  be- 
fore the  books  were  shuu  As  there  was  more  business  that  day 
than  could  be  transacted  in  the  morning,  the  books  were  opened 
again  in  the  afternoon  ;  and  divers  transfers  were  made.  Upon 
the  trial  of  an  action,  brought  for  the  money  which  was  to  have 
Ix^n  paitl  on  transferring  the  stock,  the  jury  found  for  the  plain- 
lifT:  but  a  new  trial  was  granted.  Upon  the  second  trial,  whicli 
was  at  bar,  it  was  liolden  by  the  Court  of  King's  Bench,  that 
the  transfer  was  not  a  good  tender :  for  that  the  general  rule, 
which  is  that  a  tender  must  be  at  the  uttermost  convenient  time  of 
die  day,  ought  not  to  be  broke  through,  except  in  a  case  of  ne- 
cessity ;  and  that  in  the  present  case  there  was  no  necessity  to 
break  through  it  ,*  because,  as  the  books  were  opened  again  in 
the  afternoon,  and  the  defendant  might  have  been  then  ready  to 
accept  and  pay  for  the  stock,  the  tender  ought  to  have  been  made 
at  the  uttermost  convenient  time  before  the  shutting  of  the  books 
in  the  afternoon. 

If  money  is  to  be  paid,  or  goods  are  to  be  delivered,  at  a 
place  certain,  notice,  although  no  time  be  fixed  for  the  payment 
or  delivery,  may  be  given  to  the  party  to  whom  the  payment  or 
delivery  is  to  be  made,  that  the  money  will  be  paid,  or  the  goods 
delivered,  upon  a  day  therein  mentioned ;  and  a  tender  at  the 
uttermost  convenient  time  of  that  day  is  good. 

If  a  man  be  bound  to  pay  20/.,  some  time  during  his  life,  at  a 
place  certain,  the  obligor  cannot  tender  the  money  whenever  he 
pleases ;  for  then  the  obligee  would  be  under  a  necessity  of  per- 
petual attendance :  but,  if  he  give  notice  to  the  obligee,  that  upon 
a  day  certain  he  will  pay  the  money,  a  tender  at  the  place  at  the 
uttermost  convenient  time  of  that  day  is  good. 

Although  no  time  be  fixed  for  the  payment  of  money,  or  de- 
livery of  goods,  at  a  place  certain,  if  the  party,  who  ought  to 
pay  the  money  or  deliver  the  goods,  accidentally  meet  the  party 
to  whom  the  payment  or  delivery  ought  to  be  made,  at  any  time 
at  the  place,  he  may  then  make  a  tender. 

II A  bill  of  exchange  being  a  contract  to  pay  money  at  a  par- 
ticular day,  a  plea  of  tender  of  the  money  due  upon  it  after  the 
day  of  payment,  but  before  action  brought,  is  not  good ;  for  the 
averment  of  tends  tanps  prist  is  material  in  every  plea  of  tender ; 
and  the  defendant  (the  acceptor)  not  having  paid  the  bill  at  the 
day  of  payment  a)uld  not  aver  that  he  was  always  ready. 

But  tne  drawer  or  indorsor  may  plead  a  tender  made  within 
a  reasonable  time  afler  notice  of  the  dishonour,  jj 
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(E)  To  whom  a  Tender  must  be  made. 

A    TENDER  may  be  made  to  any  person,  in  whom,  either  as 
a  party  or  privy,  the  right  to  the  thing  tendered  is. 
A  tender  to  an  executor  is  good  ;  because  the  right  of  his  tes-  Cro.  .Tac.  245. 
tator  to  the  thin«r  tendered,  is  devolved  upon  him  as  a  privy  in  liatcliff'e  v. 
representation.  ^         Dav.es,  4  Rep. 

A  tender  to  an  executor,  even  before  he  has  proved  the  will  Eq.  Cas.  Abr. 
of  his  testator,  is  good,  provided  that  he  afterwards  prove  it;  ;p!^;pA"f  *"  ^'; 
because  he  thereby  becomes  an  executor  fib  initio,  ^^  Dodwell^^* 

If  a  bond  be  entered  into,  with  condition  to  pay  money  to  Moor,  57. 
♦7.  iS.  or  his  assign,  and  the  bond  is  assigned,  a  tender  may  be  B^o-  Tend, 
made  to  the  assignee;  because  he  is  a  privy  to  the  condition.         I    ^' 

Hale  C.  J.  seems  to  have  been  of  opinion,  that  if  the  co-  1  Vent.  211. 
nusee  of  a  statute-merchant,  after  extending  the  land,  assign  it 
over,  a  tender  to  the  assignee  is  not  good :   for  that  the  tender 
ought  to  be  made  to  the  conusee. 

But  in  another  book  it  is  laid  down,  that  a  tender  may  in  such  Bro.  Tend, 
case  be  made  to  the  assignee ;  and  a  doubt  is  made,   whether  a  pi.  58. 
tender  to  the  conusee  after  the  assignment  would  be  good. 

A  tender  to  a  stranger  is  not  good. 

If  the  condition  of  a  bond  be  to  pay  money  to  a  stranger,  a  Cro.  Eliz.  755. 
tender  to  the  stranger  will  not  save  the  penalty.  Hnish  v.  Phil- 

•r»        ./.I        II  1    •  1         »        •  1  1.  .        t>       1       ^'^^'  IVloor,,57. 

But,  if  a  bond  be  entered  into  by  A.^  with  condition  for  the  Cro.  Eliz.  755. 
payment  of  money  to  B.  to  the  use  of  C,  a  tender  to  C.  is  good ;  iiuish  v. 
because  as  the  obligation  is  for  his  benefit,  C.  is  not  to  be  con-  Phillips. 
sidered  as  a  stranger,  but  as  a  trustee  for  B, 

It  is  laid  down,  that  a  tender  of  amends  to  a  bailiff,  who  has  pl^^P'  ^^S 
distrained  beasts  damage-feasant,  is  not  good ;  because,  as  he  is  ^^^^  pasch 
only  a  servant,  he  has  no  power  to  deliver  the  beasts.  45  Eliz.  \Vide 

note  ibid.  (ed.  1826.)H 
And  the  authority  of  this  case  has  been  recognized  as  law  in   1  Brownl.  175. 
two  subsequent  cases.  iiol)erts  v. 

*  ioun{?,  Mil. 

9  Jac.  1.    Cro.  Jac.  377.    Wingfield  v.  Bell,  Mich.  13  Jac.  1.  ||6  Espin.  N.  P.  C.  95.0 

Holt  C.  J.  did,  indeed,   in  a  case  subsequent  to  these  tiiree  12  Mod.  354. 

cases,  declare  himself  dissatisfied  with  the  determination  as  to  Horn  v. 

this  point  in  Pil/cingtoJi's  case.  Luincs. 

But  it  does  not  appear  that  there  has  been  any  determination 
contrary  tliereto. 

I  However  it  is  settled  that  a  tender  of  money  to  a  servant  Goodlnnd  v. 

or  airent  authorized  to  receive  payment  is  a  good  tender  to  the  Blewith, 

prinTipal.  '    ^  l  Can,,>M-7. 

And  where  a  creditor  told  his  clerk,  who  was  previously  au-  Moffbt  v. 

ihorized  to  receive  the  money,  not  to  receive  a  sum  if  offered  by  ^"J*J""!^  ^ 

a  particular  debtor,  as  he  had  put  it  into  the  hands  of  his  at-  5 'f ailtt.  30T.  • 

torncy,  and  the  clerk,  on  tender  made,  refused  to  receive  the  and  sec  Will* 

money  and  gi%'e  the  receipt:  held  that  this  was  a  good  lender  to  moit  v. Smith, 

the  principaT.il  JJoo-  &  Molk 
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)  Camp.  R. 
477.11 


[In  assttmpsit  for  work  and  labour  there  was  a  plea  of  tender, 
upon  which  issue  was  joined.  The  evidence  for  the  defendant 
on  the  tender  was,  that  being  indebted  to  tiie  plaintiff  in  the  sum 
claimed  by  the  action,  he  had  sent  the  money  by  his  maid-ser- 
vant to  the  plaintifTs  house.  She  swore  that  she  carried  it  to  the 
plaintifTs  house,  and  that  seeing  a  servant  there,  who  informed 
her  that  her  master  was  at  home,  she  delivered  the  money  to 
that  servant  to  be  delivered  to  her  master ;  that  the  servant  took 
it,  and  went  into  the  house,  as  she  supposed  to  deliver  it  to  the 
plainiifF,  and  returned  with  an  answer  that  he  would  not  receive 
it,  but  that  she  must  go  to  his  attorney.  It  was  objected,  that 
this  was  not  a  legal  tender,  there  being  no  evidence  of  its  being 
made  to  the  })arty  himself.  But  Lord  Kenyan  said,  that  in  the 
common  transactions  of  life,  this  kind  of  intercourse  by  the  in- 
tervention of  servants  must  be  allowed  ;  and  that  if  money  was 
so  brought  to  the  house  of  the  plaintiff,  and  delivered  to  his 
servant,  who  retired,  and  appeared  to  go  to  the  master,  it  was 
evidence  to  be  left  to  the  jury,  from  which  they  might  infer  that 
a  tender  was  made.     The  defendant  had  a  verdict.] 


1  lost.  207. 


1  Inst.  207. 
9  Rep.  79. 
Bro.  lout 
temps  prist, 
pi.  31.  2  HoU. 
Abr.  523. 
Cro.  Eliz.  755, 


1  Inst.  207. 
209.  Bro. 
Tout  temps 
prist,  pi.  1. 
pi.  2.  pL21. 


(F)  The  Consequences  of  a  Tender  and  Refusal. 

A  TENDER  by  one  party,  of  paying  a  debt,  or  performing  a 
duty,  and  a  refusal  by  the  other  to  accept  thereof,  do  in 
some  cases  amount  to  a  payment  of  the  debt,  or  a  performance 
of  the  duty. 

But  it  will  appear,  that  the  discharge  is  in  such  cases  an  acci- 
dental and  not  a  necessary  consequence  of  the  tender  and  re- 
fusal ;  the  debt  or  duty  being  discharged,  because  the  cases  were 
so  peculiarly  circumstanced,  that  there  was  not,  after  the  tender 
and  refusal,  any  remedy  to  enforce  the  payment  of  the  debts,  or 
the  performance  of  the  duties. 

If  ^.,  without  any  debt  or  duty  preceding,  infeoff  J5.  of  land, 
with  condition  for  the  payment  of  a  hundred  pounds  to  B.  in  the 
nature  of  a  gratuity,  and  A,  tender  the  money  to  B.^  and  B.  re- 
fuse to  accept  it,  the  land  is  theredf  discharged  for  ever ;  because, 
as  the  hundred  pounds  is  collateral  to  the  land,  B,  has  no  re- 
medy for  the  recovery  thereof. 

It  a  single  bond  be  entered  into  for  the  payment  of  twenty 
pounds  to  the  obligee,  and  afterwards  a  deed  be  made,  that  upon 
the  payment  often  pounds  the  bond  shall  be  void,  and  the  obligor 
tender  the  ten  pounds,  and  the  obligee  refuse  to  accept  it,  the 
obligor  is  discharged  tor  ever ;  for  the  obligee,  the  ten  pounds 
being  collateral  to  and  not  parcel  of  the  sum  mentioned  therein, 
cannot  recover  it  in  an  action  upon  the  bond,  and  he  has  no 
remedy  to  recover  the  sum  mentioned  in  the  defeasance. 

If  a  man  enter  into  an  obligation,  in  the  penalty  of  a  hundred 
pounds,  with  condition  to  perform  an  award,  or  to  do  some  other 
thing  for  the  benefit  of  the  obligee,  which  it  was  not  incumbent 
upon  the  obligor  to  do  at  the  time  of  entering  into  the  obligation, 

a  tender 
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n  tender  by  the  obligor  of  performing  the  award,  or  of  doing  the  pi.  51. 
other  thing,  and  a  refusal  by  the  obligee  to  accept  thereof,  are  a  ^  ^^P-  '^^.' 
j>erpetual  bar  to  an  action  upon  the  obligation  :  for,  as  the  con-  ^2.3°   Cro* 
<lition  is  satisfied  by  the  tender  and  refusal,  the  penalty  cannot  be  eHz.  755. 
recovered ;  and  as  the  performing  of  the  award,  or  doing  the   1  Show.  129* 
other  thing,  which  it  was  not  incumbent  upon  the  obligor  to  do 
at  the  time  of  entering  into  it,  could  not  be  parcel  of  the  obliga- 
tion, no  action  lies  thereupon  to  compel  the  performance  of  the 
award,  or  the  doing  of  the  other  thing. 

And  it  would  make  no  difference,  it\  in  the  case  of  an  obliga-  5  Lev.  24. 
tion  for  performinrj  an  award  to  be  made  after  the  obligation  was  Genne  v. 

••  .  »  T''    I  ^    lit- 

entered  into,  the  payment  of  money  is  awarded  :  for,  if  a  tender   ^  *"*'^''*   °'*'*^' 
of  the  sum  awarded  be  made  by  the  obligor  and  refused  by  the 
obligee,  no  action  lies  upon  the  obligation ;  the  money  being  in 
tliis   case  no  more  parcel  thereof,  than  any  other  thing  which 
might  have  been  awarded  would  have  been. 

But,  where  an  obligation  is  entered  into  for  performing  a  duty 
for  the  benefit  of  a  stranger,  the  obligor,  although  the  duty  be 
collateral  to  and  not  parcel  of  the  obligation,  is  not  discharged  by 
a  tender  of  performing  the  duty,  and  the  refusal  of  the  stranger. 

If  A.  be  bound  in  an  obligation  to  B.,  with  condition  to  infeoff  1  Inst.  209* 
C,  and  a  tender  be  made  by  J.  of  infeoffing  C,  and  C.  refuse  to  ^  ^^P*  ^^' 
be  infeoffed,  the  obligation  is  forfeited  :  for  as  the  obligor  hath  at 
his  peril  taken  upon  himself  to  infeoff  C,  his  refusal  who  is  a 
stranger  does  not  satisfy  the   condition,    and  consequently  an 
action  will  lie  upon  the  bond. 

But,  if  A,  enter  into  a  bond  to  B.,  with  condition  to  infeoff  C,  1  Inst.  209. 
to  the  use  of  B.,  and  a  tender  be  made  of  infeoffing  C,  who  re-  ^^^- 1^'',^- 
fuses  to  be  infeoffed,  the  obligation  is  saved:  for,  as  the  act  was  jf^'14 
in  this  case  to  be  done  for  the  benefit  of  B.,  C.  is  not  to  be  con- 
sidered as  a  stranger,  but  as  a  trustee  for  B, 

If  the  condition  of  an  obligation  be,  that  the  obligor  shall  pay  2  Roll.  Abr» 
a  sum  of  money  to  the  obligee,  in  pursuance  of  an  award  made  ^"*" 
before  the  obligation  was  entered  into,  a  tender  and  refusal  of  the 
money  awarded  is  no  dischai'ge  thereof:  for,  although  the  con- 
dition of  the  bond  be  thereby  so  far  satisfied  that  the  penalty  can- 
not be  recovered,  the  money  awarded,  which  is  in  this  case  parcel 
of  the  obligation,  continues  to  be  due,  and  may  be  recovered  in 
an  action  upon  the  obligation. 

In  any  case,  however,  where  the  debt  or  duty  would  not  other-   i  Inst.  207. 
wise  have  been  discharged  by  a  tender  and  refusal,  if  the  party,  Hro.  Tout 
to  whom  the  tender  has  been  made,  take  issue  upon  the  tender,  ^^'"P*  ^^s\v 
and  it  be  found  against  him,  the  debt  or  duty  is  discharged  ;  for  ^gy^^    g^yf 
it  was  at  his  peril  to  take  an  issue,  by  the  finding  of  which  his  39'S, 
refusal  is  become  matter  of  record. 

Notwithstanding  the  party,  who  has  made  a  tender  of  paying  a 
debt,  or  performing  a  duty,  be  not  thereby  discharged  of  the  debt 
or  duty,  although  the  other  party  refuse  to  accept  thereof,  he  is 
by  the  tender  and  refusal  discharged  of  the  damages,  to  which  he 
would  otherwise  have  been  liable,  by  reason  of  the  non-payment 
of  the  debt,  or  the  non-i>erformance  of  the  duty. 

Mm  3  If 
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1  Brownl.  71. 


Hob.  207. 
Cranlcy  v. 
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♦Sl>l.481. 
London  v. 
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If  j4.  borrow  a  hundred  pounds  of  B.,  and  afterwards  mort- 
gage land  to  /i.,  with  condition  for  the  payment  thereof.  In  tliis 
case,  if  J.  tender  the  money,  and  B.  refuse  to  accept  thereof,  tlu- 
land  is  discharged,  and  B.  shall  not  be  liable  to  damages  for 
non-payment  of  the  debt ;  but  the  debt,  which  existed  before  the 
mortgage,  remains,  and  may  be  recovered  in  an  action. 

If  a  corporal  service  be  due  from  a  tenant  to  his  lord,  a  tender 
of  the  service  by  the  tenant,  and  a  refusal  by  the  lord  to  accept 
thereof,  are  a  discharge  of  damages  for  not  having  done  it :  but, 
as  the  lord  has  the  same  remedy  to  compel  the  doing  of  the  ser- 
vice as  he  had  before  the  tender  and  refusal,  it  is  not  thereby 
discharged. 

If  an  obligation  be  entered  into  in  the  sum  of  20/.,  with  condi- 
tion for  the  payment  of  10/.,  and  the  obligor  tender  the  10/.,  and 
the  obligee  refuse  to  accept  it,  the  obligor  is  discharged  of  da- 
mages for  non-payment  thereof:  but  an  action  will  still  lie  upon 
the  obligation  for  the  10/.,  it  being  parcel  of  the  sum  mentioned 
in  the  obligation. 

If  the  money  due  upon  a  mortgage  carrying  interest  be  ten- 
dered to  the  mortgagee,  and  he  refuse  to  accept  thereof,  the 
mortgagor  is  discharged  of  interest  from  the  time  of  making  the 
tender. 

But  in  order  to  entitle  a  mortgagor,  in  such  case,  to  a  dis- 
charge of  interest,  it  must  appear  that  he  has,  ever  since  the 
tender  and  refusal,  kept  the  money  ready  for  paying  off  the  mort- 
gage, and  that  no  profit  has  been  made  of  it. 

A  right  to  damages,  on  the  account  of  the  non-payment  of  a 
debt,  or  the  non-performance  of  a  duty,  may,  after  being  taken 
away  by  a  tender  and  refusal,  be  restored  by  a  demand  subse- 
quent to  the  tender  and  refusal ;  for,  if  the  debt  or  duty  be  not 
discharged  by  the  tender  and  refusal,  a  new  right  to  damages 
accrues  from  the  non-payment  or  the  non-performance  upon  the 
subsequent  demand. 

If  A,  have  tendered  a  sum  of  money  to  7?.,  and  B.  have  refused 
to  accept  thereof:  yet  if  a  demand  be  afterwards  made  by  2?.  and 
the  money  be  not  paid,  A.  is  liable  to  damages  for  non-payment 
from  the  time  of  the  demand. 

A  distress  may,  after  a  tender  and  refusal,  be  made  for  rent  in 
arrear ;  and  in  this  case  a  demand  subsequent  to  the  tender  nntl 
refusal  is  not  necessary,  the  distress  itself  being  a  demand  in 
law. 

If  a  demand  of  a  sum  of  money  carrying  interest  be  made  after 
a  tender  and  refusal  to  accept  the  same,  and  the  money  be  not 
thereupon  paid,  interest  begins  again  to  grow  due  from  the  time 
of  the  demand. 

It  was  formerly  holden,  that  if  a  man,  in  consequence  of  an 
act  to  be  done  by  him,  would  acquire  a  right  to  a  debt  or  duty, 
he  does  not  acquire  the  right,  unless  the  thing  first  to  be  done  by 
him  have  been  actually  done. 

A.  by  indenture  covenanted  to  pay  a  sum  of  money  to  B.,  and 
B*  covenanted  by  the  same  indenture  to  execute,  upon  the  receipt 

thereof. 
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thereof,  a  release  of  his  claim  to  certain  land.  The  money  being 
tendered  by  A.y  B.  refused  to  accept  it ;  and  did  not  execute  the 
release.  An  action  of  covenant  was  hereupon  brought :  but  the 
court  were  of  opinion,  that  as  B.  was  only  bound  to  execute  the 
release  upon  receiving  the  money,  and  it  had  not  in  fact  been  re- 
ceived by  him,  there  was  not  a  sufficient  breach  of  covenant  to 
ground  an  action  upon. 

But  the  law  is  now  settled,   that  where  a  man  would  upon  Cro.  Jac.  245. 
doing  a  previous  act  have  acquired  a  right  to  a  debt  or  duty,  sSaund.  552. 
this  is  as  completely  acquired,  if  he  make  a  tender  of  doing  the  ^'^^^-  '^^-  -^f  ^• 
previous  act,  and  the  other  party  refuse  to  suffer  it  to  be  done,  as  l^a  Ra'm^^ 
if  it  had  been  actually  done.  gg^.  Stra.  777. 

[Dougl.694.     1  Term  R.  638.  645.]     |jl  East,  619.    8  East,  437.{| 

An  agreement  was  made,  that  A.  should  pay  a  sum  of  money  Cro.  Eliz.  889. 
to  B.,  and  that  B.  should,  upon  the  payment  thereof,  surrender  a  ^%^  ^-  Exelby. 
certain  lease  to  A,     The  money  was  tendered  by  A. ;  B,  refused  ili!^{  \^3\\ 
to  accept  thereof,  and  did  not  surrender  the  lease.     An  action 
being  hereupon  brought,   it  was  holden,  that  A,  could  as  well 
maintain  the  action  against  B,  for  not  surrendering  the  lease  as 
if  the  money  had  been  actually  paid. 

In  an  action  of  covenant  the  plaintiff  declared,  that  the  defend-  LJ.  Ra}  m. 
ant  had  covenanted  to  accept  a  transfer  of  one  thousand  pounds  ^^.^'    ^*J!!5'^*' 
Hudson's  Bay  stock,  and  upon  the  transfer  thereof  to  pay  the  liJi^orth.  ' 
plaintiff  two  thousand  pounds  ;  and  the  plaintiff  averred,  that  he       °^  "\ 

offered  to  transfer  the  stock,  and  that  the  defendant  did  not  come 
to  accept  or  pay  for  the  same.  It  was  holden,  upon  a  demurrer 
to  the  declaration,  that  the  plaintiff  was  as  well  as  entitled  to  the 
money  as  if  he  made  an  actual  transfer  of  the  stock. 

(G)  The  Consequences  of  being  ready  to  tender,  when 
the  Party  to  whom  it  was  intended  to  have 
been  made  was  not  present. 

'T'HE  consequences  of  a  tender  and  refusal  have  been  treated 
of  at  large  under  the  foregoing  head. 

It  is  by  no  means  necessary  to  recite  any  of  the  cases  there- 
under cited. 

Nothing  more  is  required,  under  the  present  head,  than  to 
observe,  that  every  consequence  which  would  have  followed  from 
a  tender  and  refusal,  will  follow,  from  being  ready  to  tender,  in 
case  the  person  whose  duty  it  was  to  be  present  at  the  place 
where  the  tender  was  intended  to  have  been  made,  neglected  to 
be  present 

If  every  such  consequence  did  not  follow,  it  would  frequently 
hapjK'n,  that,  notwithstanding  one  party  has  done  all  that  was  in 
his  |X)wer  to  make  a  tender,  all  would  be  rendered  ineffectual  by  • 

the  wilful  absence  of  the  other  party. 

M  m   i  (T-I)  or 
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Salk.  C24. 
Lancasliire  v. 
KiliiDgworth. 


Cro.  Jac.  423. 
Furfer  v. 
Troud, 
Saik.  624. 

12  Mod.  531. 

Lancashire  v. 

Killingworth. 

Salk.  624. 

Ld.  Raym. 

688. 

Sat.  777.  833. 

3  Lev.  104. 
Colev. 
Walton, 
2  Lev.  209. 
18  Mod.  353. 
Noy,  74. 

Sid.  15. 
2  Lev.  23. 
2  Ventr.  109. 
St^lk.  623. 
12  Mod.  550. 
Ld.  Raym. 
687.964. 

2  Saund.  352. 
Peelers  v. 
Opie. 


Cro.  Eiiz.  s^P. 
Lea  V.  Exelby. 
P^ide  2  H. 
Black.  123.|| 


Ld.  Raym.  687. 
Lancashire  v. 
Killingworth. 
Cro.  KHz.  755. 
Salk.  G23. 
I2M0U.  530. 


(H)  Of  Pleading  a  Tender. 

1.  In  the  General. 

"C^V^ERY  requisite,  which  is  necessary  to  the  validity  of  a  ten- 
der must,  in  pleading  the  tender,  be  shewn  to  have  been 
complied  with  ;  else  the  plea,  for  want  of  shewing  that  the  party 
tendering  has  done  all  that  was  in  his  power  to  pay  the  debt  or 
perform  the  duty,  is  not  good. 

A  plea  of  tender  at  the  day  was  holden  to  be  bad  ;  because  it 
was  not  alleged,  that  the  tender  was  made  at  the  uttermost  con- 
venient time  of  the  day. 

In  an  action  of  covenant  for  money  due  upon  a  contract  for 
transferring  stock,  the  plaintiff  alleged,  that  he  was  ready  at  the 
day  and  place,  and  offered  to  transfer  the  stock.  The  declara- 
tion was  holden  to  be  insufficient,  for  want  of  shewing  the  tender 
to  have  been  made  at  the  uttermost  convenient  time  of  the  day 
that  the  stock  could  have  been  accepted. 

In  an  action  of  debt  for  rent  the  defendant  pleaded,  that  at 
the  day  on  which  the  rent  became  due  he  was  ready  to  pay  it. 
The  plea  was  holden  to  be  bad ;  because  it  was  not  alleged,  that 
he  offered  to  pay  the  rent ;  for  it  is  the  tender,  and  not  the  being 
ready,  which  is  traversable. 

If  the  party  to  whom  a  tender  was  intended  to  have  been 
made  was  present  at  the  time  of  tendering,  or  if  it  do  not  ap- 
pear from  the  pleadings  that  he  was  absent,  it  must  be  averred 
that  there  was  a  refusal ;  for  the  refusal,  as  well  as  the  tender,  is 
traversable. 

An  agreement  was,  that  the  plaintiff  should  build  a  house  for 
the  defendant ;  and  that  the  defendant  should  pay  the  plaintiff  a 
sum  of  money  for  his  labour  in  building  it.  In  an  action  for  the 
money  the  plaintiff  averred,  that  he  had  made  a  tender  of  building 
the  house ;  but  he  did  not  aver,  that  the  defendant  had  refused 
to  suffer  him  to  build  it.  It  was  holden,  that  the  declaration 
was  insufficient,  for  want  of  shewing  a  refusal  by  the  defendant. 

A.  promised  to  pay  a  sum  of  money  to  B.  at  a  day  and  place 
certain ;  and  B.  promised  to  surrender  upon  the  payment  thereof 
a  certain  lejise  to  A,  In  an  action  of  assumpsit  brought  by  A.., 
he  alleged,  that  he  had  tendered  the  money  at  tlie  day  and 
place;  and  that  B,  had  not  surrendered  the  lease.  All  the  court 
held,  that  the  allegation  of  the  tender  was  ill;  it  not  being 
enough  for  A,  to  say,  that  he  tendered  the  money,  but  he  ought 
to  have  said  further,  that  the  defendant  did  not  come  to  the 
place,  or  that  he  refused  to  receive  the  money. 

But,  if  the  party,  to  whom  a  tender  was  intended  to  have 
been  n)ade  at  a  place  certain,  did  not  come  to  the  place,  it  is 
sufficient  for  the  party,  who  intended  to  make  a  tender,  to 
allege,  that  he  was  at  the  place  with  design  to  make  a  tender, 
and  that  the  other  party  did  not  come  to  the  place. 

It 
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It  was  heretofore  a  question,  whether  it  ought  not  in  such   12  Mod.  531. 
case  to  be  averred,  that  neither  the  party  nor  any  one  for  him  Cro.  Eliz.  73. 
did  come  to  the  place ;  and  in  some  precedents  the  averment  is  ^^o-  ^^^'  '^23. 
in  this  manner. 

But  it  seems  to  be  now  settled,  that  it  is  in  such  case  sufficient  Cro.  Eliz.  755. 
to  aver  that  the  party  did  not  come  to  the  place  ;    for  if  any  one  Huish  v. 
lawfully  authorized  to  receive  the  thing  intended  to  have  been  P^^^^'ps* 
tendered  had  come,  it  would  have  been  the  same  thing  as  if  the   jg  Mod.  531. 
party  had  himself  come. 

[If  A.J  jB.,  and  C.   have  a  joint  demand,  and  C.  has  a  separate  Douglas  v. 
demand  on  Z).,  and  D.  offers  A,  to  pay  him  both  the  debts,  Patnck, 
which  A.  refuses,  without  objecting  to  the  form  of  the  tender  on  ^^J^^^ 
account  of  his  being  entitled  only  to  the  joint  demand,  D.  may 
plead  this  tender  in  bar  of  an  action  on  the  joint  demand,  but 
should  state  it  as  a  tender  to  A.^  B.,  and  C] 

If  the  debt  or  duty  be  discharged  by  a  tender  and  refusal,  the   1  I"st.  207. 
plea  of  tender  ought  to  conclude  with  praying  judgment  of  the  g    ^G;  ^^* 
action  ;  for  by  the  tender  and  refusal  the  action  is  in  such  case  temps  prist, 
barred  for  ever.  pi.  1.  pi.  2. 

pi.  21.  pi.  31.     2  Roll.  Abr.  523.  Cro.  Eliz.  755.    Carth.  143. 

But,  if  only  damages  are  discharged  by  a  tender  and  refusal,  Ld.  Raym. 


207. 


the  plea  of  tender  ought  to  conclude  with  praying  judgment  of  the  ^  j 
damages :  because  the  tender  and  refusal  are  in  such  case  only  a  3,-0  j^^i 
bar  ot  damages.  temps  prist. 

pi.  24.pl.  31.    2  Roll.  Abr.  523.    Salk.  C25.  Carth.  143. 

As  the  damages  barred  by  a  tender  and  refusal  are  only  those  L^-  Raym- 
which  are  occasioned  by  the  non-payment  of  the  debt,  or  the  f,^'** .       ^^  ^' 
non -performance  of  the  duty,   the  plea  of  tender  in  an  action  of  g^lk.  623. 
assumpsit  must  never  conclude  with  praying  judgment  of  the 
damages :  for  as  this  action  is  only  to  recover  damages,  a  plea 
in  bar  of  die  damages  would  in  effect  be  a  plea  in  bar  of  the  ac- 
tion.    The  proper  way  of  pleading  a  tender  in  an  action  of 
assumpsit  is,  either  to  confess  damages  to  a  certain  amount,  and 
pray  that  the  plaintiff*  may  proceed  at  his  peril  for  the  residue; 
or  to  bring  a  sum  of  money  into  court,  and  pray  judgment  de 
tdterioribus  dainnis. 

It  has  been  holden,  that  a  plea  of  tender  is  an  issuable  plea,      p     ^ 

Dcarsley,  Barnes,  361 

But,  if  a  judge's  order  has,  upon  the  condition  of  pleading  Rep.  of  Pr.  in 
an  issuable    plea,   been  obtained  for   time   to  plead,    a  tender  C.  B.  134. 
cannot  be  pleaded ;  this  not  being  an  issuable  plea  within  the  pa^es,  252. 

meaning  of  such  order.  k^"<^  ^•.?."^"*'- 

°  Davennill  v. 

Harritt,  Barnes,  .W?.  [But  the  contrary  has  been  since  adiudged  in  the  Court  of  King's  Bench. 
Kilwick  r.  Maidman,  I  Burr,  59.1  llAnd  is  now  settled,  1  Saund.  33.  b.  n.  2.  2  ibid.  2.  a. 
1  H.  Black.  569.11 

It  has  been  refused  to  suffer  the  general  issue  and  a  plea  of  Barnes,  359. 
tender  to  be  pleaded  to  the  same  count  ia) ;  because  these  two  ^J^f  f*?°"  ^* 
ple»  are  contradictory.  ((„to?1othc 

whole  declaration.      Maclcllan  v.  Howard,  4  Term  R.  194.      But  in  both  thctw  case*  the  ac- 
upon  promises.    In  trespass^  the  tiefendant  may  plead  the  general  issue  and  tender 
Gcrriog  V.  Manning,  Barnes,  3C6.    Martin  v.  Kcstcrton,  2  Bl.  Rep.  1093.] 

But, 
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Uarnes,  362. 
Pitfield  V. 
Morcy. 

Hames,  330. 
Reeves  v. 
Probart. 


Bro.  Tout 
temps  prist, 
pi.  1.  pi.  2. 
pi.  21.  pi.  31. 
2  Koll.  Abr. 
523.     1  Inst. 
Bro.  Tout, 
temps  prist, 
pi.  1.  pi.  2. 
pi.  21.  pi.  31. 
1  Inst.  207. 

Bro  Tout, 
temps  prist, 
pi.  24. 


1  Inst.  207. 
Bro.  Tout 
temps  prist, 
pi.  31.  2  Roll. 
A!)r.  523. rtoi. 
Salk.  623.    Ld 

Sid.  30. 
Hohson  V. 
Rudgc. 


2  Show.  1  !.-. 
Lea  V.  Garret. 


9  Rep.  7.0. 
Peyton*8  case. 
1  Inst.  207. 


But,  if  there  be  two  counts,  this  court  will  give  leave  to  plciul 
a  tender  to  one  count,  and  the  general  issue  to  the  other. 

A  motion  being  made,  that  the  defendant  might  withdraw  his 
plea  of  tender  and  plead  the  general  issue,  it  was  denied  ;  and 
by  the  court  —  The  suffering  of  this,  as  the  money  pleaded  to 
have  l)een  tendered  is  brought  into  court,  may  be  an  incon- 
venience to  the  plaintiff. 

2.  Where  Uncore  prist  is  pleaded. 

Wherever  a  debt  or  duty  is  discharged  by  a  tender  and  refusal, 
it  is  not  necessary,  in  pleading  the  tender,  to  plead  uncore  prist : 
nay,  it  would  be  strange  for  a  party  to  say  he  is  still  ready  to  pay 
a  d?bt,  or  to  perform  a  duty,  of  which  he  is  discharged. 
207.     Cro.  Eliz.  755.     1  Show.  129. 

But,   where  a  debt  or  duty  is  not  discharged  by  a  tender  and 
refusal,  it  is  not  enough,  for  the  party  who  pleads  the  tender, 
to  plead  a  tender  and  refusal,  but  he  must  also  plead  uncore  prist. 
2  Roll.  Abr.525.    Cro.  Eliz.  755.     1  Show.  129. 

If  any  service,  which  ought  to  have  been  done  to  a  lord  at  a 
day  certain,  has  been  tendered  at  the  day,  the  party  who  pleads 
this  tender  must  not  only  allege,  that  he  tendered  the  service  at 
the  day ;  but  as  the  service  continues  to  be  due,  he  must  also 
plead,  that  he  is  still  ready  to  do  it. 

In  an  action  of  debt  upon  a  bond,  conditioned  for  the  pay- 
ment of  a  less  sum  at  a  day  certain,  a  plea  of  tender  at  the  day 
is  not  good ;  for  as  the  less  sum  still  remains  due,  the  defendant 
must  further  say,  that  he  is  still  ready  to  pay  it. 

Raym.  254. 

In  an  action  of  debt  upon  a  bond,  the  condition  was  to  pay 
money  at  a  day  certain,  but  no  place  was  api)ointed  for  the 
payment.  The  defendant  pleaded,  that  the  plaintiff  was  not  in 
Englcind  at  the  day.  This  plea  was  upon  a  demurrer  holden  to 
be  bad,  for  want  of  pleading  uncore  prist. 

In  an  action  of  ^lebt  upon  bond,  with  condition  to  pay  money 
to  the  administrators  of  the  obligee  within  two  months  after  his 
decease,  the  dclendant  pleaded  that  he  was  ready  to  have  i)aid  it, 
but  that  no  letters  of  administration  were  granted  within  two 
months  after  the  decease  of  the  obligee,  and  consequently  that 
there  was  no  administrator  to  receive  it.  Upon  a  demurrrer  this 
plea  was  holden  to  be  bad  ;  because,  as  the  debt  was  not  dis- 
charged, the  defendant  ought  to  have  pleaded,  that  he  is  still 
ready  to  pay  it. 

But,  if  a  tender  at  the  day  of  corn,  or  of  any  other  goods  of  a 
perishable  nature,  be  ])leaded,  with  a  refusal,  there  is  no  need  to 
plead  uncore  prist ,-  for  as  such  goods  may  have  perished,  and  if 
they  have  not,  as  it  might  have  been  an  expense  to  keep  them,  it 
would  be  hard  to  compel  a  party  to  be  ready  at  all  times  after  the 
tender  and  refusal  to  deliver  them. 

The 
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Tiie  doctrine  of  this  case  seems  to  apply  to  all  kinds  of  goods 
which  are  bulky ;  for  there  must  always  be  an  expense,  in  find- 
ing a  warehouse  for  such  goods. 

\jncore  prist  may  be  pleaded  after  either  a  general  or  special  Dyer,  .loo. 
i.npa>.lance.  f^--;^ 

354.    Ld.  Raym.  254, 

3.    JMi^re  Uncore  prist  together  with  Tout  temps  prist  is 
pleaded. 

Wherever  the  debt  or  duty  arises  at  the  time  of  the  contract,  Salk.  622, 
and  is  not  discharged  by  a  tender  and  refusal,  it  is  not  enough   623.   12  Mod. 
for  the  party  who  pleads  a  tender,  to  plead  the  tender  and  re-  J^^.   Ld. 
fusal  with  itncore  prist ;  but  he  must  likewise  plead  totd  temps  c^S.  444. 
prist,  Carth.  413. 

In  an  action  o^  assumpsit  for  the  money  due  for  goods  sold    10  Mod.  81. 
and  delivered,  the  defendant  pleaded  a  tender  before  the  action  Whitlock  v. 
was  brought,  and  that  he  is   still  ready  to  pay  the  money.     It  Squire. 
was  objected,  that  as  the  money  became  due  upon  the  delivery 
of  the  goods,  the  defendant  ought  to   have  pleaded,  that  he  has 
been  at  all  times,  from  the  time  of  the  delivery,  and  is   still 
ready  to  pay  the  same.     This  was  holden  to  be  a  material  ob- 
jection. 

If  the  defendant  have  pleaded  tout  temps  p'ist,  the  plaintiff  Ld.  Raym. 
may  reply  a  demand  between  the  time  of  the  contract  and  the  ^^'h    ?*'^^ 
tender,  and  shew  the  time  of  making  it ;  for  he  was  not  bound  to  g^ij^  ^23. 
alieoje  such  special  demand  in  the  declaration.  12  Mod.  153. 

||8  East  R.  168.11 

II The  averment  o^  tout  temps  prist   is  essential  in  a  plea  of   Hume  v.  Pep- 
tender.     Therefore,  where  defendant  has  been  guilty  of  neglect  loe,  8  East 
in  non-payment  of  money,  payable  at  a  particular  day  {e.  g,  a  ^^-  ^^^• 
bill  of  exchange),  it  is  no  plea  to   say,  that  after  that  day  he 
tendered  the  money,  aiK]J}'om  the  time  of  tender  has  been  ready 
and  willing  to  pay  it,  unless  he  shews  that  he  was  always  ready 
and  willing  from  the  time  when  it  became  due. 

But  the  phiintifF  must  prove  a  demand  of  the  exact  sum  due,  Spibey  v. 
and  a  refusal.     And  the  demand  must  be  made  by  some  person  HiJc,  1  Camp, 
authorized  to  receive  payment  and  give  a  discharge.     After  a   ^^}'    ^  ^**"U'- 
tender  by  two  on  a  joint  contract,  a  subsequent  application  to    j  ^sp.  Ca. 
one  of  them  is  sufficient  to  support  a  replication  alleging  a  demand   115.    1  Stark, 
of  both  defendants.  ||  '  "Jas. ;  and  see 

4E!.p.  Ca.93.    6  m/.  95. 

A  defendant,  after  a  nihil  had  been  returned  to  the  original,  ^^^'  '^°".* 
came  at  the  capias^  and  pleaded  tout  temps  prist.     It  was  holden,  l^'so.^*"*  * 
that  as  it  appeared  from  the  return  oV nihil,  that  he  had  not 
conusance  of  the  original,  the  plea  was  good  :  but,  that  if  he  had 
had  conusance  of  the  original,  he  would,  because  he  did  not  plead 
instanter  have  been  estopped  to  plead  tout  temps  prist. 

Tout  temps  prist  may  be  pleaded  after  an  essoin  cast;  for,   al-   ''"*;•'•'*• 
Uiough  this  plea  be  a  kind  of  imparlance,  as  the  essoin  may  liave  {Jj^J,,  ^JJ^ 
been  cast  by  a  stranger,  it  is  not  clear  that  the  defendant  had  co-  pi.  20.  pi.  .i<;. 
misancc  of  the  writ.  2  Roll.  .\br. 

525. 
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Bro.  Tout  It  is  laid  down  in  divers  books  that  tout  temps  prist  cannot  be 

*«"P®  PJ^^L     pleaded  after  a  general  imparlance  by  the  defendant. 

622.      12  Mod.  8,  72.  84.  354.     Freeno.  205. 

2  Mod.  62.  'The  reason  assigned  in  two  books  why  the  defendant  cannot 

Anon.  Freem.  plead  tout  temps  prist  after  a  general  imparlance  by  him,  seems  to 
105.  be  very  conclusive ;  namely,  that  after  he  has  desired  to  imparl 

before  he  answers  to  the  declaration,  it  is  a  contradiction  to  say, 
that  he  has  been  always  ready  to    satisfy  the  demand  of  the 
plaintiff. 
_^^  But,  where  a  general  imparlance  is  given  by  the  plaintiff,  the 

Bnev!  Ni-       court  will,  within  the  first  four  days  of  the  next  term,  that  he 
choU.  may  have  an  opportunity  of  pleading  tout  temps  prist,  make  a 

rule  for  the  defendant  to  plead  a  tender  as  of  the  preceding  term. 
Barnes,  557.  And  if  after  a  general  imparlance  given  by  the  plaintiff,  the 

Brown  v.  declaration  be  delivered  so  short  a  time  before  the  essoin-day  of 

Hagan.  ^j^^  ^^^^  term,  that  the  defendant's  agent  has  not  time  to  write  into 

the  country,  and  receive  instructions  so  as  to  move  the  court 
witliin  the  first  four  days  of  the  next  term,  the  court  will,  if  the  ap- 
plication be  as  soon  after  the  first  four  days  as  it  can  conveni- 
ently be  made,  give  leave  to  plead  a  tender  as  of  the  preceding  term. 
It  is  not  perhaps  quite  settled,  but  it  seems  to  be  the  better 
opinion,  that  tout  temps  prist  may  be  pleaded  after  a  special  im- 
parlance. 
Freem.  134.  In  an  action  of  assumpsit  the  defendant  imparled  specially, 

Bone  V.  An-      salvis  omnibus  exceptionibus  tam  hrevi  quam  riarrationi  ;  and  the 
nh  U  now  $et-  Q"^^^'0"  ^^s>  Whether  tout  temps  prist  could  be  pleaded  after 
tied  that  a         "lis  imparlance  ?  It  was  holden,  that  it  might, 
tender  may  be  pleaded  after  imparlance.    1  Saund.  33  b.  n.  2.    Tidd's  Prac.  474.  (7th  edit.)|| 

It  is  in  the  general  true,  that  tout  temps  prist,  cannot  be  pleaded 
after  a  demurrer. 

But  the  court  will  after  a  demurrer,  upon  the  particular  cir- 
cumstances of  the  case,  give  a  defendant  leave  to  plead  as  of  a 
former  term,  or  compel  a  plaintiff  to  declare  as  of  a  subsequent 
term. 
Baroei,  559.  A  declaration   of  Hilary  term  being  demurred  to  for  insuf- 

Robertsv.         ficiency,  the  plaintiff  obtained  a  judge's  order  to  amend,  and  in 
tiugbes.  Easter  term  following  gave  a  rule  to  plead.     Hereupon  the  de- 

fendant obtained  a  rule,  in  order  to  have  an  opportunity  of  plead- 
ing tout  tnnps  prist,  that  he  might  plead  as  of  the  Hilary  term,  or 
that  the  plaintiff  might  make  his  declaartion  as  of  the  Easter 
terra. 

4.   Where  a  Profert  in  Curia  is  pleaded, 

Bro.  Tout  I^  ^s  in  the  general  true,  that  if  a  debt  or  duty  be  not  dis- 

temps  prist,  charged  by  a  tender  and  refusal,  the  tender  must  be  pleaded 

pi.  15.  pi.  25.  ^vith  &  profert  in  atria  :  for  as  the  debt  or  duty  continues,  it  is 

'^l  43  ^2  Roil  "^'  enough  for  the  party  who  pleads   the    tender  to    plead  a 

Ah^r.  524.  tender  and  refusal  with  u?icore  prist,  or  with  uncore  p-ist  together 

12  Mod.  354.  with  tout  temps  prist,  as  the  case  may  require,  but  he  must  also 

bring 
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bring  the  money,  or  other  thing  which  has  been  tendered,  into  Ld.  Raym.  85. 
court,  that  the  other  party  may,  if  he  please,  accept  thereof.  ^^^'  ^^^*  . 

Stra.  638. 

If  a  defendant  in  an  action  of  debt  upon  a  bond,  with   condi-  l^  Raym. 
tion  for  the  payment  of  a  less  sum  at  a  day  certain,  plead  a  tender  643.    Horn  v. 
with  uricore  prists  the  plea  is  not  good  without  bringing  the  Lewin. 
money  into  court. 

So,  in  an  action  of  debt  for  money  due  for  rent,  if  a  tender  be  ^^^'  ^o".*; 
pleaded  with  uricore  prist,  together  with  tout  temps  prist,  the  money  ^1^25.  ^"* ' 
must  be  brought  into  court  12  Mod.  354. 

It  has  indeed  been  holden,  that  if  the  contract  be  to  pay  money  Bro.  Tout 
at  a  place  certain,  it  is  not  necessary  in  pleading  a  tender  to  temps  prist, 
bring  the  money  into  court ;  because  the  party  is  not  bound  to  P   ^'  P  '  ^^' 
pay  the  money  at  any  other  place. 

But  it  seems  to  be  the  better  opinion,  that  it  is  not  sufficient  Bro.  Tout 
for  a  party  to  plead  in  such  case,  that  he  is  still  ready  to  pay  the  ^^™P*  P"^^, 
money  at  the  place,  for  that  he  ought  to  bring  it  into  court  ^  J^^jj^  j^^^^ 

524. 

A  plea  of  tender  with  a  profert  in  curia  is  not  good,  unless  the 
money,  or  other  thing  tendered,  be,  in  fact,  brought  into  court 

A  defendant  had  pleaded  a  tender  of  money  with  a  profert  iti  Stra.  638. 
curia ;  but  it  appeared,  that  the  money  was  not  brought  into  Pether  v. 
court     It  was  holden  that  the  plea  was  not  good,  and  that  the  ^"^"O"- 
plaintiff  might  sign  judgment. 

If  there  are  several  avowries,  against  several  tenants,  for  the 
same  rent-charge,  it  is  not  necessary  for  every  tenant  who  pleads 
a  tender,  to  bring  the  money  into  court 

A  distress  being  made  upon  several  tenants  for  one  rent-charge  Ld.Raym. 
issuing  out  of  the  lands  holden  by  them  all,  every  one  brought  an  ^29.  Anon. 
action  of  replevin.  As  the  grantee  of  the  rent-charge  made  the 
same  avowry  against  them  all,  each  tenant  pleaded  in  bar  of  the 
avowry  against  him  a  tender  with  a  profert  in  curia.  The  court 
made  a  rule,  that  the  bringing  in  of  money  upon  one  avowry 
should  be  good  as  to  all  the  avowries. 

If  the  thing  which   has   been   tendered   be  so  heavy  that  it  Bro.  Tout 
cannot  conveniently  be  brought  into  court,  it  is  not  necessary  to  temps  prist, 
plead  a  tender  with  a  profert  in  curia,  Ab^'sL^"'** 

1  Barn.  200. 

It  must,  however,  in  such  case,  be  alleged,  that  the  thing  can-  Bro.  Tout 
not,  by  reason  of  its  weight,  conveniently  be  brought  into  court,    temps  prist, 

pi.  3.    2  Roll. 
Abr.  524. 

(I)  The  Consequences  of  a  Profert  in  Curia. 

JT  is  in  the  general  true,  that  if  the  money,  or  other  thing 

which   has   been    tendered,    be   upon   pleading   the   tender  ||(fl)ltwascon- 
brouffht  into  court,  the  plaintiff  is  entitled  thereto,  although  he  sidercd  by 
shoukf  aflerwards  be  nonsuited  ia),  or  there  should  be  a  verdict   '^'''''^  J.,  that 
again-sthim.  after  a  pica  of 

^^  tender  the 

plaintiff  could  not  be  noniuited,  Harding  v.  Spicer,  1  Camp.  N.  P.  C.  327.  2  H.  Bl.  577. ;  but 
It  U  now  tattled,  tint  be  nunr  be  nonsuited  after  a  plea  of  tender,  Anderson  v.  Shaw,  5  Bingh. 
290. ;  tmd  Mc  Mr.  Campbdrfl  note,  1  Camp.  327.|| 

In 
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Stra.  1027. 
Cox  7.  Robin- 


Salk.  597. 
Elliot  V. 
Callow. 
Rep.  of  Pr.  in 
C.B.  36. 


I  Inst.  207. 
Bro.  tout 
temps  prist, 
pl.32.Sty.388. 
8alk.  597. 


|SeeTidd*t 
PhM:.697. 
(9th  edit.)! 

Barnes,  357. 
Hill  V.  WU. 


Ibid. 


Cro.Jac,426. 
Ld.Rirt^in. 


Le  Grew  v. 
Cooke,  1  Bos. 
&P.332. 


In  an  action  of  assumpsit  the  defendant  pleaded  a  tender,  and 
brought  four  guineas  into  court.  The  plaintiff  replied  a  demand 
and  refusal  subsecjuent  to  the  tender.  Issue  being  thereupon 
joined,  it  was  fountl  for  the  defendant.  The  defendant  afterwards 
moved  to  take  the  money  out  of  court;  but  it  was  refused.  And 
by  the  court  —  He  has  admitted  that  this  money  was  due  to  the 
plaintiff,  and  he  is  no  more  entitled  to  have  it  again,  than  if  it 
had  been  brought  into  court  upon  the  common  rule,  and  stricken 
oat  of  the  declaration. 

There  is,  perhaps,  no  case  of  nonsuit  which  is  expressly  to  this 
jx)int. 

But  it  is  laid  down,  that,  if  after  money  has  been  brought  into 
court  upon  the  conmion  rule,  the  plaintiff  be  nonsuited,  he  is 
entitled  to  the  money ;  and  it  seems  as  reasonable  that  the 
plaintiff  should  be  entitled  to  it  after  having  been  nonsuited  in 
the  case  of  a  tender  with  a  2>rqfert  in  cwia,  as  in  the  case  o^ 
bringing  in  money  upon  the  common  rule. 

If  the  plaintiff  take  issue  upon  the  tender,  and  it  be  found 
against  him,  the  defendant  shall  have  the  money  again ;  for  it 
was  at  the  plaintiff's  peril  to  take  an  issue,  by  the  finding  of 
which  his  refusal  is  become  matter  of  record. 

In  any  case,  wherein  the  plaintiff  is  entitled  to  the  money  or 
other  thing  which  has  upon  a  plea  of  tender  been  brought  into 
couit,  he  must,  in  case  he  does  take  it  out  of  court,  pay  the 
defendant  costs. 

If  a  plaintiff  have  proceeded  in  his  suit,  after  money  was 
brought  into  court  upon  a  plea  of  tender,  he  cannot  afterwards 
take  the  money  out  of  court  without  the  leave  of  the  court. 

Tlie  plaintiff,  after  replying  to  a  plea  of  tender,  took  the 
money  which  had  been  brought  in,  out  of  court,  and  entered  an 
acquittal.  It  was  holden,  that  as  the  replication  amounted  to  a 
refusal  of  accepting  the  money,  the  plaintiff' could  not  afterwards 
take  it  out  of  court,  and  enter  an  acquittal  without  leave  of  the 
court. 

But  the  court  will  always  give  a  plaintiff  leave  to  do  this  upon 
paying  the  defendant  costs. 

If  the  plaintiff' take  the  money,  or  other  thing  which  has  been 
brought  in,  out  of  court,  he  cannot  afterwards  proceed  for 
damages,  on  the  account  of  a  demand  and  refusal  subsequent  to 
the  tender :  for  as  the  judgment  which  ought,  in  such  case,  to  be 
entered  up,  is  quod  the  defendant  cat  iiide  sine  die,  the  plaintiff  is 
barred  from  having  judgment  of  the  principal ;  and  a  man 
cannot  proceed  for  damages  merely  accessary,  after  being  barred 
of  the  principal  in  any  action,  except  an  ejectment,  wherein  the 
term  expires  pending  the  action. 

II  But  the  plaintiflf*  may  take  the  money  out  though  he  reply 
that  the  tender  was  not  made  before  action  brought;  and  the 
case  in  Barnes,  357.,  is  denied  to  be  law  by  Buller  J.,  who  said, 
that  whatever  became  of  the  action  the  plaintiff  was  entitled  to 
the  money.  II 

(K)  Of 
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(K)  Of  bringing  Money  into  Court  upon  the  common 

Rule. 

ly/fONEY  cannot  be  brought  into  court  upon  the  common 
rule  without  leave  of  the  court. 

The  practice  of  giving  leave  to  bring  money  into  court  upon 
the  common  rule  is  not  very  ancient. 

Holt  C.  J.  is  reported  to  have  said,  that  he  remembered  the  Salk.  597. 

time,  when  motions  for  leave  to  do  this  were  first  made.  l|The  practice 

appears  to 
have  originated  in  the  reign  of  Charles  II.,  when  Ke/i/ng  was  Chief  Justice,  to  avoid  the  hazard 
of  pleading  a  tender.     1  Will.  Saund.  (5th  edit.)  35.  a.  note  2.  Tidd's  Prac.  619.  (9th  edit,)|| 

The  practice  was  introduced  for  the  sake  of  giving  a  party  stra.  787. 
who  had  never  had  it  in  his  power  to  make  a  tender,  or  had  White  v. 
neglected  to  make  one,  an  opportunity  of  satisfying  the  debt  for  Woodhouse. 
which  an  action  had  been  commenced ;  and  likewise  to  deliver 
him  from  the  difficulty  of  pleading  the  tender,  if  he  had  made 
one. 

Money  cannot  be  brought  into  a  court  of  equity,  but  a  tender   Bunb.  28, 47. 
may  be  relied  upon  in  the  answer  to  a  bill  in  equity. 

The  sum  of  money,  which  is  to  be  brought  into  court  upon 
the  common  rule,  is  always  mentioned  in  the  rule. 

Money  cannot  be  brought  into  court  upon  the  common  rule, 
after  the  defendant  has  pleaded. 

If  a  party  have  obtained  the  common  rule  to  bring  a  certain 
sum  of  money  into  court,  the  court  will  not  give  him  leave,  after 
having  pleaded,  to  bring  in  more  money  than  is  mentioned  in  the 
rule. 

A   defendant,  who  had  obtained  the  common    rule  to  bring  Green  v. 
seventy-nine  pounds  and  one  shilling  into  court,  afterwards  moved   Beaton, 
for  leave  to  bring  in  one  pound  and  four  shillings  more ;  but  it  B^**"^**  ^se. 
appearing  that  he  had  pleaded,  the  court  refused  to  give  leave  to 
do  this. 

A  defendant,  who  had  obtained  the  common  rule  for  bringing  Barnes,  282. 
money  into  court,  brought  the  sum  therein  mentioned  into  court.  Swan  v. 
The  plaintiff  refused  to  accept  thereof;    and  issue  was  joined  in   l'''*^"^'"'"'- 
the  action.     Afterwards  the  defendant  applied  for  another  rule, 
to  make  an  addition  to  the  sum  brought  in.     No  rule  was  granted. 
And  by  the  court — This  was  a  subterfuge  of  the  defendant,  to 
try  if  the  plaintiff  would  accept  less   than   is  due ;  and  as   this 
would  not  do,  he  now  wants  to  bring  more  money  into  court, 
which  the  court  never  gives  leave  to  do,  aller  issue  is  jouied  in  an 
action. 

If  there  are  three  counts  in  a  declaration,  the  defendant  may  Barnes,  srg. 
have  a  rule  to  bring  money  into  court  upon  one,  and  plead  to  Htllicr  v. 
tlie  other  two.  Mallett. 

But  he  cannot  in  such  case  have  a  rule  to  bring  money  into  Ren.  of  Pract. 
court  upon  one  count,  to  plead  to  another,  and  to  demur  to  the  in  C.  B.  4b. 
third.  l!Tidd*»  Pract. 

^^     (9th.edit.)C21.|| 
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The  common  rule  for  bringing  money  into  court  is  very  seldom 

granted  without  annexing  tlie  condition  of  paying  costs. 

But,  as  the  old  form  of  the  common  rule  for  bringing  money 

into  court  is  not  compulsorj',  as  to  the  payment  of  costs,  in  case 

the  plaintiff  shall  tliink  proper  to  accept  the  money,  the  Court  of 

King's  Bench,  in  which  court  the  old  form  is  still  adhered  to,  will 

not  grant  an  attachment  for  the  non-payment  of  costs, 

8ml  ino.  In  an  action  of  assumpsit  the  defendant  brought  eight  pounds 

S"5  ^'  into  court,  upon  the  common  rule.    The  plaintiff  took  it  out,  and, 

|7  Tm  R,6.    filter  taxing  costs,  demanded  them.      As  these  were  not  paid,  he 

11  East,  319.     went  on  to  trial,  and  obtained  a  verdict  for  seven  pounds  eighteen 

|jf»«[«ll^ord       shillings.     It  was  insisted,  that  as  the  plaintiff  was  overpaid  by 

T?7*r"^I^       the  money  taken  out  of  court,  he  ought  not  to  have  costs  of  the 

md  the  plain-  ,.  •'  ,  i      i    .  °.  ^  •    •        i         i 

tiff  might  have  proceedings  subsequent  to  the  bringmg  ot  it  m :  but  the  court 

required  words   held,  that  this  case  was  to  be  considered,  the  terms  of  the  rule 

°^  K^*^^°"      not  having  been  complied  with,  as  if  no  rule  had  been  made ;  and 

;«  »k«'!!!?[!f  „c  that  in  such  case  it  is  not  usual  to  ffrant  an  attachment,  but  the 
in  the  order, as      .  .     ./«  ,  i     .         i  i-  •        i  rr>i 

are  frequently    plaintiri,  as  the  rule  is  only  a  conditional  one,  may  go  on.       1  he 

done.|l  jx)stea  was  ordered  to  be  delivered  to  the  plaintiff:  but  it  was 

ordered,  that  he  should  upon  taking  out  execution  deduct  for 
the  money  he  had  taken  out  of  court. 
Barnes,  283.  The  old  form,  of  the  common  rule  for  bringing  money  into 

n«  New  R.  court,  having  been  adjudged  by  the  Court  of  Common  Pleas  de- 
als© is  the  fective,  for  want  of  being  compulsory  upon  the  defendant  as  to 
practice  in  the  the  payment  of  costs,  in  case  the  plaintiff  shall  think  proper  to 
Exchequer.  accept  the  money,  it  has  been,  of  late  years,  altered,  so  as  to  be 
6 Wee,  126.  compulsory;  and,  consequently,  an  attachment  against  the  de- 
*       *"    fendant  may  be  had  in  that  court,  if  the  costs  are  not  paid. 

A  case  may  be  so  circumstanced,  that  the  court  will  give  leave 
to  bring  money  into  court  upon  the  common  rule,  without  an- 
nexing the  condition  of  paying  costs,  in  case  the  plaintiff  shall 
think  proper  to  accept  the  money. 
MS.  Rep.  In  an  action  of  debt  for  rent  it  appeared,  that  there  had  been 

HolSucV*  ^  tender  of  the  rent  before  it  was  due;  that  the  plaintiff  had 
East.  31  G.  2.  ^^Pt  out  of  the  way  all  the  day  on  which  it  did  become  due,  in 
in  K.  B.  1  Burr,  order  to  deprive  the  defendant  of  an  opportunity  of  tendering 
578.  S.  C.  ^  the  rent  that  day ;  and  that  the  action  was  commenced  the  next 
j^KiAf  Tidd  s      J  rpj^   defendant,  who  had  before  obtained  the  common  rule 

Pnic.623.(9th       •;    .  .       ^  .  ,  .  I        1  .      rf    1    11 

e^i.)et  infrcL    to  bring  money  into  court  with  costs,  m  case  the  plamtiii  shall 

p.  472.11  think  proper  to  accept  the  mone}^,  afterwards  obtained  another 

rule,  that  the  plaintiff  might,  instead  of  receiving  costs,  pay  the 
defendant  costs.  The  latter  rule  was  afterwards  discharged  :  but 
so  much  of  the  former  rule  as  related  to  costs,  was  discharged 
likewise. 

And  by  Lord  Mans^eld,  Chief  Justice  —  Upon  the  particular 
circumstances  of  a  case,  the  court  has  a  power,  although  the 
general  rule  be  otherwise,  to  give  leave  to  bring  money  into  court 
upon  the  common  rule  without  costs ;  and  the  present,  wherein 
the  plaintiff  kept  out  of  the  way  on  purpose  to  avoid  a  tender  of 
the  rent,  is  a  proper  case  to  give  such  leave  in.  It  is,  in  the  ge- 
neral, of  course  to  allow  costs,  where  leave  is  given  to  amend  : 

but 
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but  the  court  may,  upon  the  particular  circumstances  of  a  case,, 
give  leave  to  amend  without  costs.  And  by  Deimison  J.  —  The 
court  has  certainly  a  power,  where  the  justice  of  a  particular 
case  requires  it,  to  dispense  with  a  part  of  one  of  its  rules,  which 
can  only  be  adapted  to  general  cases.  And  by  Foster  i, — There 
is,  perhaps,  no  case  where  costs  are  more  generally  given, 
than  upon  the  granting  of  a  new  trial ;  and  yet  a  case  may  be  so 
circumstanced  as  to  make  it  proper  for  the  court  to  grant  a  new 
trial,  without  annexing  the  condition  of  paying  the  costs  of  the 
former  trial.  And  by  IVilmot  J. — The  circumstances  of  this 
case  are  so  peculiarly  hard,  that  the  court  ought  to  go  as  far 
as,  by  the  rules  of  law,  it  can,  in  granting  relief.  If  the  first 
application  had  been  for  leave  to  bring  money  into  court  upon 
the  common  rule,  without  costs,  I  should  have  been  for  giving 
it ;  and  I  see  no  reason  why  it  should  not  be  now  given. 

II  So  also  where  an  action  was  brought  for  two  separate  sums  of  James  v.  Rag- 
money,  one  of  which  the  defendant  offered  to  pay,  with  all  costs  S^tt,  2  Barn, 
to  that  time,  and  the  plaintiflP's  attorney  having  refused  to  stay   ^  chitt^R 
proceedings  on  those  terms,  the  defendant  paid  that  sum  into  471, 
court ;  but  the  plaintiff,  afterwards  finding  that  he  could  not  sup- 
port the  action  for  the  other  part  of  the  demand,  took  the  money 
out  of  court,  and  discontinued  the  action ;  the  court  allowed  the 
defendant  his   costs  from  the  date  of  the  offer  to  pay  the  sum 
paid  into  court,  and  directed  that  the  same  should  be  set  off 
against  the  plain tifTs  costs  previously  incurred. || 

(L)  At  what  Time  Money  may  be  brought  inta  Court 
upon  the  common  Rule. 

A  DEFENDANT  is  not  so  in  court,  until  bail  is  put  in,  as  to  7  Mod.  140. 

be  able  to  move  for  leave  to  bring  money  into  court   upon  Anon, 
the  common  rule. 

The  court  will,  in  some  cases,  give  a  defendant  leave  to  with- 
draw his  demurrer,  and  bring  money  into  court  upon  the  common 
rule. 

The  defendant  having  demurred  to  the  declaration,  and  as-  Bames,  162. 
signed  lor  cause  the  want  of    pledges,  the  plaintiff  joined    in  Littlehale  r. 
demurrer.     The  defendant  afterwards  moved  for  leave  to  with-  Bosanquet. 
draw  his  demurrer,  and  to  bring  money  into  court   upon  the 
common  rule ;   which  was  granted. 

Money  may  be  brought  into  court  upon  the  common  rule,  at  Bames,  279. 
any  time  before  the  defendant  has  pleaded,  although  the  rule  for  Anon, 
pleading  be  out  Ld.Raym.398. 

The  general  rule  is,  that  although  a  defendant  have  obtained 
the  common  rule  for  bringing  money  into  court,  he  cannot  bring 
the  money  in  after  he  has  pleaded. 

The  common  rule  for  bringing  money  into  court  was  dis-   Barnes,  «8I. 
charged,  because  the  defendant  did  not  bring  in  the  money  be-  Straphon  ▼. 
fore  he  pleaded.  Thompson. 

A  motion  being  made  for  leave  to  withdraw  a  plea  of  tender,   Bamet,  849. 
and  to  bring  money  into  court  upon  the  common  rule,  and  plead  ^^'"lo"  ^* 
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Barnes,  544. 
Usher  y-  Ed- 

muDds. 


Stra.  1271. 

Tarltonr. 

Wragg. 

BarneS)289. 

Phillips^. 

Barker. 

lTermR.7i: 

7  Taunt.  33. 1 

and  see 

S  Bam.  and 

C.  159.     4  Dow.  &  Ry.  776. 


the  general  issue;  it  was  refused.  And  by  the  court — We  never 
make  a  rule  for  bringing  money  into  court  after  the  defendant  has 
pleaded,  without  the  consent  of  the  plaintiff. 

But  the  court  will  sometimes  give  leave  to  withdraw  a  plea, 
and  bring  money  into  court  upon  the  common  rule. 

A  motion  was  made  for  leave  to  withdraw  the  general  issue, 
and,  after  bringing  money  into  court  upon  the  common  rule,  to 
plead  the  same  (ie  notvo^  the  defendant's  attorney  being  dead 
before  leave  was  moved  for,  as  his  client  had  desired  it  might  be, 
for  bringing  in  money,  and  the  attorney's  clerk  having  delivered 
the  plea  by  mistake :  leave  was  afterwards  given.  And  by  the 
court — The  general  rule  is  against  giving  leave  to  do  this;  but, 
in  a  case  like  the  present,  the  general  rule  ought  to  be  dispensed 
with. 

Since  this  case,  which  seems  to  have  been  determined  upon  the 
particular  circumstances  thereof,  the  practice  has  been,  to  give 
leave  to  withdraw  a  plea,  and  bring  money  into  court  upon  the 
common  rule,  although  there  be  no  particular  circumstance  in 
the  case. 

The  Court  of  King's  Bench  granted  a  rule  to  withdraw  the 
plea  of  the  general  issue,  in  order  to  give  the  defendant  an  op- 
portunity of  bringing  money  into  court  upon  the  common  rule. 

And  a  rule  of  the  same  kind  has  been  granted  in  the  Court  of 
Common  Pleas. 

J  In  the  King's  Bench  it  is  now  frequently  done  after  plea  on 
obtaining  a  judge's  order  ;  and  in  some  cases  it  is  expressly  au- 
thorized, as  in  actions  against  magistrates,  by  24f  Geo.  2.  c.*^.  §4.  J 


Btra.  1271. 
Barnes,  289. 
562. 


Barnes,  281. 
Rep.  of  Pr. 
in  C.  B.  65. 

Barnes,  281. 
Burgess  v. 
PolUunounter. 


Barnes,  539. 
Buck  V. 
Warren. 


But,  %thenever  such  a  rule  is  granted,  the  court  will  take  care 
that  the  plaintiff  shall  not  be  thereby  delayed ;  and,  in  order  to 
prevent  this,  it  is,  wherever  the  case  requires  it,  made  a  part  of 
the  rule,  that  the  defendant  shall  take  short  notice  of  trial. 

Money  .cannot  be  brought  into  court  upon  the  common  rule, 
after  a  judgment  has  been  regularly  signed. 

After  a  regular  judgment  had  been  set  aside,  upon  the  usual 
terms  of  paying  costs,  and  pleading  the  general  issue,  the  court 
was  moved  for  leave  to  bring  money  into  court  upon  the  common 
rule  :  no  rule  was  made.  And  by  the  court  —  Leave  is  never 
given  to  bring  money  into  court  upon  the  common  rule  after  a 
judgment  has  been  regularly  signed. 

(M)  Of  Pleading  where  Money  has  been  brought  into 
Court  upon  the  common  Rule. 

JT  has  been  holden   that  a  defendant,  who  has  obtained  the 
common  rule  for  bringing  money  into  court,  can  only  plead 

the  general  issue. 

After  money  had  been  brought  into  court  upon  the  common 

rule,  the  defendant  obtained  a  rule  to  plead  double,  non  assumpsit 

and 


(M)  Of  pleading  where  Money  has  been  br ought y  8^c.  5iri 

and  7ion  assumpsit  infra  sex  annos.  The  plea  was  afterwards  set 
aside.  And  by  the  court — A  defendant  can  in  such  case  only 
plead  the  general  issue. 

But  the  contrary  has  been  since  holden. 

In  an  action  upon  the  case,  wherein  money  had  been  brought  Barnes,  286. 
into  court  upon  the  common  rule,  leave  was  given  to  plead  the  H  ,j  ^''  ^' 
general  issue,  the  statute  of  limitation,  and  a  set-ofF.  [JVb^e  this 

was,  as  to  some  of  the  counts  only ;   for,  after  payment  of  money  into   court,  generally,  the 
defendant  cannot  plead  the  statute  of  limitations.     Mead  v.  Wyndham,  Bunb.  100.] 

After  an  executor  had  obtained  the  common  rule  for  bringing  Barnes,  287. 
money  into  court,  leave  was  given  to  plead  plene  administravit^  Austin  v.  Ross, 
together  with  the  general  issue. 

It  is,  in  the  general,  true,  that  the  defendant  cannot  bring 
money  into  court  upon  the  common  rule,  as  to  part  of  the 
plaintiff's  demand  in  one  count,  and  plead  as  to  the  residue  of 
the  demand. 

In  an  action  of  trover  for  a  bill  of  exchange  for  a  hundred  12  Mod.  90. 
pounds,  the  defendant  moved  for  leave  to  bring  fifty  pounds  into  g|Jg^h«.J' 
court,  and  have  that  sum  stricken  out  of  the  declaration;  and  to  Comb.  357. 
plead  not  guilty  as  to  the  residue :  no  rule  was  made.      And  by 
Holt  Chief  Justice — It  may  happen  that  the  plaintiff  has  a  good 
cause  of  action  for  part  of  his  demand,  and  a  probable  one  for 
the  residue ;  in  which  case  it  would  be  very  hard  to  strike  the 
former  out  of  the  declaration,  and  put  him  to  try  the  latter  at 
the  peril  of  costs. 

In  an  action  of  covenant,  several  breaches  were  assigned,  one   12  Mod.  95. 
of  which  was  the  non-payment  of  rent.     The  court  was  moved,  Pawlett  v. 
that,  upon  bringing  ten  pounds  into  court,  the  breach,  as  to  the  "Hatfield* 
non-payment  of  rent,  might  be  stricken  out  of  the  declaration, 
and  that  the  defendant  might  plead  as  to  the  residue.     No  rule 
was  made.     And  by  the  court — Whenever  it  appears  that  the 
plaintiff  has  a  just  cause  of  action  as  to  one  thing,  we  will  not  put 
him  to  try  another,  at  the  peril  of  costs. 

But  if  there  are  two  or  more  counts  [or  breaches]  in  a  decla- 
ration, the  defendant  may  have  the  common  rule  to  bring  money 
into  court  as  to  one  or  more  of  them,  and  to  plead  as  to  the  other 
or  others. 

In  an  action  upon   the  case,  wherein  there  were  nine  counts,   Barnes,  286. 
the  defendant  obtained   the  common  rule  to  bring  money  into  Hellier  v. 
court  upon  two  of  them,  and  had  leave  to  plciul  the  general  issue.   Ballet. 
the  statute  of  limitation,  and  a  set-off,  as  to  the  others. 

[So,  where  an  action  of  covenant  was  brought  upon  a  lease  for  2  Salk.  596. 
non-payment  of  rent,   and  not  repairing,  &c.  the  court  made  a  1  ^'^^^^  ''^* 
rule,  that  upon  payment  of  what  should  appear  to  be  due  for 
rent  the  proceedings  as  to  that  should  be  stayed ;  and  as  to  the 
other  breaches,  the  plaintiff  might  proceed  as  he  should  think  fit. 

So,  in  covenant  upon  a  charter-party,  the  defendant  was  Baililc  v. 
allowed  to  bring  money  into  court,  upon  two  of  the  breaches  only,  ^^^^^-. 
viz.  for  freight  and  demurrage.]  579^"° 

If  a  defendant  have  obtained  the  common  rule  for  bringing        *  ^^  p^^^ 
money  into  court  upon  one  count,  he  cannot  demur  to  any  other  j„  ff  3^  ^g^ 
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Thames  v.         count  in  the  declaration;  for  the  design  of  permitting  money  to 

*^^*  be  brought  into  court  is  to  put  an  end  to  the  cause. 

Barnes,  286.  If  the  phiintiff,  where  the  common  rule  for  bringing  in  money 

H^l'^*^  ^  upon  some  counts  in  a  declaration  has  been  made,  think  proper 

[(a)  He  is  not  ^^  accept  the  money,  he  is  entitled  to  costs  upon  all  [a)  the  counts, 
entitled  to  the  costs  upon  all  the  counts,  but  only  upon  those  on  which  the  money  has  been 
paid.    4  Terni  R,  579.]  ||2  II.  Black.  5.50.|| 

(N)  The  Consequences  of*  bringing  Money  into  Court 
upon  the  common  Rule. 

T\/"HENEVER  leave  is  given  to  bring  money  into  court  upon 
the  common  rule,  part  of  the  rule  is,  that  unless  the  plain- 
tiff shall  accept  thereof,  together  with  costs,  to  the  time  of  bring- 
ing it  in,  in  full  discharge  of  the  action,  the  said  money  to  be 
paid  to  the  plaintiff*,  and  to  be  stricken  out  of  the  declaration  ; 
and  upon  the  trial  of  the  issue,  the  plaintiff  shall  not  be  permitted 
to  give  any  evidence  as  to  the  said  money. 
[(h)  Qu.  A  plaintiff  is  in   almost  (b)  all  cases  entitled  to  the  money 

\yhether  the     brought  into  court  upon  the  common  rule, 
plaintiflfbe  not  °  ' 

entitletl  to  it  in  all  cases;  for,  being  an  acknowledgment  on  record,  the  defendant  can  never 
recover  it  back  again,  though  it  afterwards  appear  that  he  paid  it  wrongfully.  2  Term  R.  645.] 
||And  even  if  the  money  be  paid  by  mistake,  the  court  will  not  order  it  t<f  be  restored  to  de- 
fendant, though  perhaps  it  would  be  otherwise  in  case  of  fraud.  2  Bos.  &  Pul.  592. ;  but  see 
1  Bing.  103.  7  Moo.  332.  S.  C;  and  see  Tidd*s  Prac.  628.  (9th  ed.)|| 

Salk.  597.  After  ten  pounds  had  been  brought  into  court  upon  the  com- 

EUiot  V.  mon  rule,  the  plaintiff  was  nonsuited.  A  question  hereupon  arose, 

S-^l**^*  ^r^ii  Whether  the  plaintiff  was  entitled  to  have  the  money  out  of  court? 
3g     '        *    *  It  was  holden  that  he  was.     And  by  the  court  —  So  much  the 

defendant  has,  by  bringing  it  into  court,  admitted  to  be  due. 
Barnes,  284.  Upon   a  motion   in  arrest   of  judgment,   the   judgment  was 

Kitchin^h  m      arrested;  yet  the  court  ordered  that  a  sum  of  money,  which  had 
°      '     been  brought  into  court  upon  the  common  rule  should  be  paid 
to  the  plaintiff. 
Ru-ncs,28i.  But  if  a  suit  abate  by  tlie  death  of  the  plaintiff,  the  court  has 

Mwton^  not  yet  gone  so  far  as   to  order    the  money  which  had  been 

brought  into  court  upon  the  common  rule  to  be  paid  to  his 
executor, 
ifs^  Tdd  ^^  ^^^  court  will  not,  however,  even  in  such  case,  order  the 

628.(9thed.)I|  ""o^^^y  which  was  brouglit  into  court  to  the  plaintiff's  use  to  be 
paid  out  again  to  the  defendant,  the  most  prudent  way  is,  for  the 
defendant  to  consent  that,  upon  an  undertaking  by  the  executor 
of  the  plaintiff  not  to  bring  another  action  for  the  same  cause, 
the  money  may  be  paid  to  him :  for  if  a  new  action  be  brought 
by  the  executor,  the  defendant  must  apply  to  liave  the  money 
which  is  in  court  transferred  for  payment  in  this  action,  and  must 
pay  costs  therein. 
Barnes,  282.  Although  a  plaintiff  has  proceeded  in  his  suit  after  the  bring- 

284, 285.  ing  in  of  money  upon  the  common  rule,  he  may  afterwards  have 

a  rule  to  stay   his  own  proceedings,  and  take  the  money  out  of 
court 

The 
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The  defendant  had  brought  money  into  court  upon  the  com-  Barnes,  287. 
mon  rule.  The  plaintiff,  refusing  to  accept  thereof,  delivered  an  Bate  v.  Crane. 
issue  with  notice  of  trial  for  the  next  assizes  ;  but  he  afterwards 
countermanded  the  same.  In  the  next  term,  the  defendant  served 
him  with  a  rule,  to  enter  the  issue  upon  record.  Hereupon  a  rule 
was  made,  that  the  plaintiff  might  take  the  money  out  of  court, 
with  costs  to  the  time  of  bringing  it  in. 

But,  whenever  such  a  rule  is  made,  the  plaintiff  must  pay  the  i  Barn.  98. 
defendant  his  costs  subsequent  to  the  time  of  bringing  the  money  201. 
into  court ;  and  it  is  usual  to  make  it  part  of  the  rule,  that  such  ^  Barn.  250. 
costs  shall  be  paid  out  of  the  money  which  has  been  brought  in ; 
and  if  the  money  in  court  be  not  sufficient  for  this  purpose,  that 
the  plaintiff  shall  make  good  the  deficiency. 

II The  rule  to  bring  money  into  court,  is  commonly  drawn  13  East,  551. 
up  with  costs  to  be  taxed  by  the  master  in  the  King's  Bench, 
or  a  prothonotary  in  the  Common  Pleas ;  and,  in  the  King's 
Bench,  the  court  will  not  in  general  permit  the  defendant  to  bring 
into  court  the  debt  and  costs  up  to  a  certain  day,  after  action 
brought,  (thereby  excluding  the  costs  of  declaration,)  on  theground 
of  an  offer  to  pay  debt  and  costs  up  to  that  period,  without 
having  made  a  tender  before  action,  or  obtaining  the  common 
rule  for  staying  proceedings  on  payment  of  debt  and  costs,  up  to 
the  time  of  the  application. 

But  where  the  plaintifTs  conduct  appeared  to  have  been  op-   1  Burr.  578. 
pressive,  the  Court  of  King's  Bench,  on  motion,  discharged  so 
much  of  the  rule  for  the  bringing  money  into  court  as  related  to 
the  payment  of  costs. 

So,  where  an  action  was  brought  for  two  separate  sums  of  2  Barn.  &  A- 
money,  one  of  which  the  defendant  offered  to  pay  with  all  costs  ^^^^ 
to  that  time,  the  plaintiff's  attorney  refused  to  stay  proceedings 
on  those  terms,  and  the  defendant  paid  that  sum  into  court;  but 
the  plaintiff  afterwards  finding  that  he  could  not  support  the 
action  for  the  other  part  of  his  demand,  took  the  money  out  of 
court  and  discontinued  the  action,  the  court  allowed  the  defend- 
ant his  costs  from  the  date  of  his  offer  to  pay  the  sum  paid  into 
court,  and  directed  the  same  to  be  set  off  against  the  plaintiff's 
previous  costs. 

80,  in  the  Common   Pleas,  according  to  several  recent  de-  2  Taunt,  305^ 
cisions  where  the  defendant,  after  action  brought  and  before  de-  2S3. 
claration,  offers  to  pay  the  debt  and  costs,  and  tlie  plaintiff  refuses  *  *  ^""^*  ^^^ 
to  receive  it,  the  court  will  permit  the  defendant  to  pay  the  debt 
into  court  with  the  costs  of  the  action  up  to  the  time  of  his  offer 
only;  and  if  the  plaintiff  take  the  money  out  of  court,  he  will  be 
com|)clled  to  pay  the  costs  of  the  application,  and  all  costs  in  the 
action,  subsequent  to  the  offer. 

And,  in  like  manner,  upon  setting  aside  a  writ  of  enquiry,  the   *  Taunt,  -fti. 
Court  of  Common  Pleas  permitted  the  defendant  to  pay  money  ^  faunt.  840. 
to  the  plaintiff  under  a  rule  of  court,  with  the  costs  of  the  action  2  Marsh.  ai%. 
up  to  that  time,  and  ordered  that  the  plaintiff's  further  proccetl-  Tidd*t  Prac. 
ings  should  l)e  at  tiic  peril  of  paying  the  subsequent  costs.  |l  644,5. (7th  ed.) 

If  money  has,  in  an  action  against  an  executor,  been  brought  Rep.  of  Pr.  in 
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into  court  upon  the  common  rule,  and  the  plaintiff  is  afterwards 

nonsuited,  or  there  is  a  verdict  against  him,  the  defendant  shall 

have  the  money  out  of  court  again ;  because,  being  an  executor, 

he    might  not  know  whether  his  testator  was  indebted  to    the 

plaintiff  or  not. 

Stra.  1027.  A  defendant,   who  has  brought  money  into  court  upon  the 

Cox  V.  Robin-  conmion  rule,  is  not  entitled   to  have  it  out  of  court  again,  al- 

^n,  R«).  of      though  there  be  a  verdict  for  him  :    for  he  has  admitted  the  sum 

||2  Term  R.      brought  in  to  be  due  to  the  plaintiff,  and  so  much  has  been 

645.  2  Bos.       stricken  out  of  the  declaration. 

&  P.  392.|j  If  a  suit  abate,  after  money  has  been  brought  into  court  upon 

the  common  rule,  by  the  death  of  the  defendant,  his  executor  is 

not  entitled  to  have  the  money  out  of  court  again. 

1  Bam.  199.  Although  the    plaintiff  is    entitled   to   the   money  which  has 

Anon.  Rep.  of  been  brought  into  court  upon  the  common  rule,  it  is  usual  for  the 

inC.B.  54.  j.Qyj.|.^  if  there  be  a  verdict  for  the  defendant,  to  order  it,  provided 

the  sum  do  not  exceed  what  is  due  to  the  defendant  for  costs,  to 

be  paid  to  him  on  account  thereof. 

Barnes,  279.  A  motion  was  made,  upon  an  affidavit  that  the  defendant  was 

Knapton  v.       (Jead,  to  have  ten  |X)unds,  which  had  been  brought  into  court  by 

him  upon  the  common  rule,  paid  out  of  court  to  his  executor : 

but  it  was  denied. 

Tidd*s  Pr.  [Although  bringing  money  into  court  is  an  acknowledgment  of 

415,  416.  the  right  of  action  to  the  amount  of  the  sum  brought  in  (a); 

(a)  5  burr.        y^^  beyond  that  amount  it  is  no  acknowledgment  {b) ;  and  there- 

R.  275.  ^°^^'  ^*  ^'^^  plaintiff  proceed  to  trial  (c)  otherwise  than  for  the  non- 

{b)  1  Term        payment  of  costs,  and  do  not  prove  more  to  be  due  to  him  than 

R.  464.  the  sum  brought  in,  he  shall,  on  {d)  producing  the  rule,  be  non- 

(c)2Salk.597.  suited,  or  have  a  verdict  against  him,  and  pay  costs  to  the  de- 

Ca.  temp.     *     ^tinda"t.  {c)     But,  if  more  appear  to  be  due  to  him,  he  shall  have 

Hardw.  206.      a  verdict  for  the  overplus,  and  costs,  (g)     Where  the  plaintiff 

Say.R.  196,      proceeds  further,  without  going  on  to  trial,  he  shall  have  his  costs 

2^b'      1121     ^^  ^^^^  ^'"^^  of  bringing  the  money  into  court;  and  the  defendant 

(d)  5  Cora.   *    ^^^^^  ^^  allowed  his  subsequent  costs  (^). 

Dig.  20.     (rj4Term   R.  10.      1   Term  R.   710.  senib.  contra,     (g)  Ca.   temp.  Hardw.  260. 
(A)  1  Term  R.  629.     Say.  R.  196.  contra. 

Stodhart  v.  If,  after  the  defendant    has    brought    money  into  court,  the 

Johnson  plaintiff  proceed  to  trial,  and  a  juror  be  withdrawn  by  consent, 

3  lcrmK.657.  ^j^^  plaintiff  is  not  entitled  to  costs  up  to  the  time  of  bringing  the 

money  into  court.] 
sMaul.  &S  II  Nor  in  case  the  defendant  obtain  judgment,  as  incase  of  a 

355.  6  Taunt,  "onsuit,  or  judgment  of  nonpros,  for  not  entering  the  issue. 
158.  1  Marsh.  510.      1  Younge  &  J.213. 

Tidd,  627.21.        I"  ^he  Exchequer,  the  plaintiff  is  entitled  to  such  costs,  though 
(9th  ed.)  he  has  made  default  in  trying  the  cause  after  a  peremptory  un- 

dertaking, and  he  may  take  the  money  out  of  court  without  an 
application  for  that  purpose. 
0)  Burr.  2640.        Bringing   money   into   court   is    in    general    considered    an 
2TermR.275.  acknowledgment  of  the  right  of  action  to  the  amount  of  the  sum 
264  ^°^-^^*  brought  in  (/),  but  it  is  an  admission  of  a  legal  demand  only  (k)\ 
and  in  actions  against  justices,  &c.  for  actions  done  ex  officio,  it 

seems 


k 
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seems  to  be  no  admission  of  a  cause  of  action.  (/)     And  where  (/)  13  East 
money  has  been  paid  into  court,  short  of  the  plaintiff's  demand,  202, 203. 
and  it  is  laken  out  of  court,   evidence  is  admissible  to  show  qiio  ("•)  ^  Espin. 
atiimo  it  was  done,  and  it  is  not  a  conclusive  admission  that  the  ^*  ^*  ^'  ^^* 
rest  of  the  demand  was  unfounded,  {vi) 

When  the  declaration  contains  a  count  on  3  special  contract,  2  Term  R.275. 
bringing  money  into  court  generally,  is  an  admission  of  the  con-  ^  ^  ^'^^' 
tract  so  as  to  supersede  the  necessity  of  proving  it  at  the  trial.       \  b  &  P^556 

2  B.  &  P.  550.  3  Taunt.  95. 

So,  where  the  defendant  paid  money  into  court  generally,  upon  9  East,  325. 
a  declaration  containing  a  count  on  a  policy  of  assurance,   to- 
gether with  the  money  counts,  the  Court  of  Kiiig's  Bench  held  that 
this  was  an  admission  of  the  contract  stated  in  the  special  count. 

And  payment  of  money  into  court  by  defendant,  in  an  action  4  Prjcx;  55.  • 
on  2  &  3  Edw.  6.  c.  13.,   by  a  farmer  of  tithes,  is  an  admission  of  and  see 
the  plaintiff's  title  to  the  tithes.  3  Taunt.  95. 

But  in  an  action  on  a  valued  policy,  the  paymentof  money  into   iCamp.R.557. 
court  upon  a  count  which  states  a  total  loss  by  capture  is  no  ad-  1  Taunt.  419. 
mission  of  a  total  loss,  but  the  plaintiff  must  prove  that  he  has  ^'  ^' 
suffered  damage  beyond  the  amount  paid  into  court. 

So,  payment  of  money  into  court  on  several  common  counts^  9  Moo.  724. 
one  of  which  is  alone  appHcable  to  the  plaintifl*'s  demand,  admits  ^  Bing.377. 
a  right  of  action  on  that  count  only. 

So,  where  the  plaintiff  alleges  in  his  declaration  multifarious  7  Taunt.  450. 
and  inconsistent  demands,  arising  out  of  the  same  transaction,   1  Moo.  158. 
payment  into  court  of  a  sum  insufficient  to  meet  all  the  demands  S.  C. 
cannot  be  applied  by  the  plaintiflf  to  prove  such  one  of  them  as 
he  may  elect  at  the  trml. 

And  where  the  declaration  stated  that  the  plaintiff  had  sold  to  2  Barn.  &  A. 
the  defendant  a  quantity  of  oak  bark,  at  the  average  price  of  116. 
the  season,  to  be  ascertained  before  a  given  day,  and  then  averred 
that  the  average  price  was  ascertained  to  be  a  given  sum,  it  was 
holden  that  the  payment  of  money  into  court  did  not  admit  the 
average  price  to  be  as  stated. 

And  in  assianpsit  for  goods  sold  and  delivered,  and  on  the  3Barn.&C.io. 
money  counts  where  the  defendant  had  pleaded  the  general  issue,  ^  ^^^'^  ^y\ 
and  the  statute  of  limitations,  and  paid  money  into  court  gene-  8ee\idd  'eTe 
rally,  the  court  held  that  such  payment  did  not  take  the  case  out  (9th  ed-)' 
of  the  statute. 

And  where  the  money  is  paid  merely  on  iiidehitatus  counts,  it  Seaton  v.Bene- 
is  no  admission  of  any  thing  being  due  beyond  the  sum  paid  in.     dict,5  Bing.28. 

The  effect  of  all  the  cases  upon  the  subject  is,  that  the  de-  Dycrv.Ashton, 
fendant,  by  paying  money  into  court,  admits  every  thing  which  '  Barn.&C.3. 
the  plaintiff  would  be  obliged  to  prove  in  order  to  recover  that 
money,  and  nothing  more;  therefore,  where  one  contract  was 
stated  in  one  count  of  a  declaration,  and  two  breaches  were 
assigned  on  it,  and  the  defendant  paid  money  on  one  of  the 
breaches,  it  was  held  that  he  thereby  admitted  the  whole  contract 
set  out  in  that  count.  || 

N  n  4  (O)  In 
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(O)  In  what  Cases  a  Tender  may  in  the  general  be  made, 
or  Money  may  be  brought  into  Court,  upon  the 
Rule. 


common 


Bro.  Tend. 

pi.  22. 
7  Rep.  28. 
Hob.  207. 
12  Mod.  4 1 4. 


Leon.  17. 
Fringe  v. 
Lewet. 
IS  Mod.  414. 


6  Mod.  29. 
Anon.    Salk. 
596. 


Barnes,  279. 
Bryan  w. 
Holloway. 

Stra.  796. 
Crutcbfield  v. 


II (See  Head  (P)  in  the  several  Divisions.) || 


H 


ITHERTO  tender  and  bringing  money  into  court  upon  the 
common  rule  have  had  a  distinct  consideration  :  but  it  may 
be  as  well  to  treat  of  them,  under  this  and  the  following  head, 
jointly ;  because  the  greater  part  of  the  matter  which  falls  pro- 
perly under  these  two  heads  is  so  blended  in  die  books,  that  it 
cannot,  without  some  difficulty  and  much  repetition,  be  separated  ; 
and  perhaps  the  separation  would  not  in  the  least  tend  to  the 
illustration  of  either  subject. 

It  is,  in  general,  true,  that,  whenever  one  person  has  a  right  to 
a  certain  debt  or  duty  from  another,  a  tender  may  be  made. 

This  might  be  illustrated  by  an  infinity  of  cases ;  but  the 
reason  of  the  thing,  namely,  that  it  should  not  be  in  the  power  of 
one  man  to  vex  another,  by  suing  for  a  certain  debt  or  duty 
which  the  other  has  offered  to  satisfy,  speaks  so  strongly,  as  to 
make  it  unnecessary  to  adduce  any. 

It  will,  moreover,  in  treating  of  tender  in  particular  actions, 
appear  that,  in  almost  every  instance  where  a  tender  cannot  be 
made,  it  is  owing  to  the  uncerUiinty  of  the  debt  or  duty  that  it 
cannot  in  such  instance  be  made. 

But  although  a  tender  may  be  made  in  every  case  wherein 
the  debt  or  duty  is  certain,  it  is  not  necessary  to  make  one  in 
every  such  case. 

If  the  obligation  precede  the  duty,  as  where  a  bond  is  with 
condition  to  pay  a  sum  of  money,  or  an  annuity,  neither  of  which 
was  before  due,  a  tender  must,  to  save  the  penalty  of  the  bond,  be 
made:  but  if  the  duty  precede  the  obligation,  as  where  a  bond 
is  with  condition  to  pay  a  rent-charge  which  was  before  due,  no 
tender  is  necessary ;  for  it  is  sufficient  that  the  party  be  ready  to 
pay  this  when  it  is  demanded  upon  the  land. 

So,  if  an  executor  enter  into  a  bond,  with  condition  to  perform 
a  will,  he  is  not  thereby  bound  to  tender  a  legacy  given  by  the 
will;  but  the  legacy  remains,  as  it  was  before,  payable  upon  re- 
quest. 

In  almost  every  action  wherein  a  tender  might,  before  it  was 
commenced,  have  been  made,  money  may  be  brought  into  court 
upon  the  common  rule. 

It  was  formerly  holden  that  money  could  not  be  brought  into 
court  upon  the  common  rule  in  an  action  wherein  an  executor 
or  atlministrator  was  plaintiff,  because  neither  of  these  is  liable 
to  costs. 

Afterwards,  the  practice  was,  in  an  action  brought  by  an  exe- 
cutor or  administrator,  to  make  a  rule  upon  the  plaintiff  to  shew 
cause  why  he  should  not  accept  the  debt  and  costs. 

But  it  has  since  been  holden  that  money  may  be  brought  into 
court  upon  the  common  rule,  where  an  executor  or  admhiistrator 

is 
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is  plaintiiF;   for  that,  although  the  plaintiff  cannot  be  thereby  Scot.  [Bunb. 
made  liable  to  pay  costs,  he  ought  to  be  prevented  from  obtaining  JL^*  .  ^"'fjj.*^  ^' 
costs  subsequent  to  the  time  of  bringing  in  the  money.  HamiUon 

S.  P.] 
II  In  actions  against  justices  of  the  peace  (a),  or  officers  of  the  (a)24G.2, 
excise  (b),  or  customs  (c),  commissioners  of  bankrupt  {d),  officers   c.  44.  §  4. 
of  the  army,  navy,  and  marines  {e),  for  any  thing  done  in  execu-  W^23  G.3. 
tion  of  their  offices,  "  in  case  the  defendants  shall  have  neglected  l'c)24G.5. 
to  tender  any,  or  shall  have  tendered  insufficient  amends  before  sess.  2.  c.  47. 
action  brought,  they  may,  by  leave  of  the  court,  at  any  time  be-  §  ^5.  repealed 
fore  issue  joined,  pay  into  court  such  sum  of  money  as  they  shall  ^^  ^'  ^' 
see  fit,  whereupon  such  proceedings,  orders,  and  judgment  shall  28  G.  3.  c.37. 
be  had  and  given  in  and  by  such  court  as  in  other  actions  where  §  28.   6  G.  4. 
the  defendant  is  allowed  to  pay  money  into  court."  (o^)||  c.  108.  §98. 

id)  6  G.  4. 
C.  16.  §43.  (e)6G.4.  c.  108.  §96.  (g)  See  also  13G.3.  C.  78.  §79.  13  G.  3.  C.  84.  $81., 
and  3  G.  4.  c.  126.  §  144.,  as  to  bringing  money  into  court  by  persons  acting  under  the  general 
highway  and  turnpike  acts.  As  to  bringing  it  in  by  persons  acting  in  pursuance  of  the  laws 
relative  to  larceny  and  malicious  injuries  to  property,  see  statutes  7  &  8  G.  4.  c.  29.  §75. 
7&8  G.4.  c.30.  $41. 

The  common  rule  for  bringing  money  into  court,  may  be  had 
in  some  cases  where  no  tender  cotdd  have  been  made. 

If  a  sum  of  money  be  given  as  a  penalty,  by  a  statute,  to  any 
person  who  will  sue  for  the  same,  an  offender  against  the  statute 
is  liable  to  pay  the  money  to  the  person  who  does  sue  for  it:  but 
no  tender  could  have  been  made  in  this  case ;  because  a  tender 
can  never  be  made  after  an  action  is  commenced,  and  it  could 
not  be  known,  until  the  action  was  commenced,  that  the  offender 
would  have  been  liable  to  pay  the  money  to  the  person  who  has 
brought  the  action. 

But  the  court  will,  after  an  action  is  commenced  for  a  sum  of  stra.  1217. 
money  given  as  a  penalty  by  a  statute,  give  leave  to  bring  money  Webb  qui  tarn 
into  court  upon  the  common  rule.  v.  Poulter. 

^  [2  Black.  R. 

1052.  Stock  V.  Eagle.]     ||Tidd's  Prac.  541.  (9th  ed.)|l 

fP)    Of  tendering   and   bringing   Money   into   Court 
upon  the  common  ilule  in  particular  Actions. 

1 .  In  an  Action  of  Assumpsit. 

TT  is,  in  the  general,  true,  that  money  cannot  be  brought  into 
court  upon  the  common  rule  in  an  action  o^ assumpsit ;  because 

the  damages  which  may  be  recovered  in  such  action  are  for  the 

most  part  uncertain. 

In  an  action  of  assumpsit  against  a  master  of  a  ship,  for  damages   MS.Rcp.East, 

sustained  by  his  not  delivering  some  jars  of  oil  safe  and  in  as  good  ^^p'^'  ^"^' 

condition  as  he  received  them,  a  motion  was  made  for  leave  to  u    I'lJl' 
t    .  .  ,  ,  ,  r   '        Hampton. 

bring  money  nilo  court  upon  the  common  rule,  at  the  rate  ot  six- 
pence per  jar.  No  rule  was  made.  And  by  Lord  Mansfield 
Chief  Justice — Wherever,  in  an  action  o^  assumpsit,  the  damages 
are,  as  in  the  present  case,  uncertain,  the  court  never  gives  leave 
to  bring  money  into  court  upon  the  common  rule. 

[But, 
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Hutton  V. 
Bolton,  E. 
22  G.  3. 
Tidd'sPr.641. 
(7th  edit.) 
2  East,  128. 

7  Term  R.  36. 
SB06.&P.2S4. 
5Bo«.&P.14. 
8TennR.47.; 
and  tide 
further  Tidd*8 
Pnc  941,  942. 

7  Mod.  141. 
Anon. 
Hil.  1  Ann. 

Barn.    Pierce 
T.  Saunders. 


Ld.  Raym. 
255.    Gyles  V. 
Hartis. 


12  Mod.  187. 
Smith  V. 
Johnson. 


Stra.  576. 
Johnson  v. 
Lancaster. 


Selk.  25. 
Hard*s  case. 
Salk.  597. 
6  Mod.  128. 


Stra.  787. 
White  V. 
Woodhousc. 

Stra.  906. 
Squire  v. 
Archer.   |Salt 

Bowles  V.  Ful- 
ler, 7  Term  R. 
335. 

n  G.  2.  C.  19. 
§  20. 


[But,  in  an  action  of  assumpsit  against  a  carrier,  for  not  deli- 
vering goods,  the  defendant  having  advertised  that  he  would  not 
be  answerable  for  any  goods  beyond  the  value  of  twenty  pounds, 
unless  they  were  enteretl  and  paid  for  accordingly,  he  was  allowed 
to  bring  the  twenty  pounds  into  court.] 

(So,  money  may  be  brought  into  court  in  an  action  for  navi- 
gation calls.  But  in  assumpsit  for  not  delivering  goods  bought, 
or  for  not  safely  carrying  them,  where  the  damages  are  unlicjuid- 
ated,  money  cannot  be  paid  into  court.  And  it  cannot  be  brought 
in  an  action  for  dilapidations.  || 
(7th  ed.) 

It  is  laid  down  in  one  case,  that  money  may  be  brought  into 
court  upon  the  common  rule  in  an  action  of  assumpsit  upon  a 
count  for  a  mutuatus. 

But,  in  a  later  case,  where  an  action  was  brought  upon  a  bill 
penal,  and  a  count  was  added  for  a  mutuatus,  it  was  holden  that 
money  could  not  be  brought  into  court  upon  the  common  rule 
upon  this  count. 

It  was  formerly  holden  that  no  tender  could  be  made  in  an 
action  of  assumpsit  upon  a  count  for  a  quantum  merniit,  by  reason 
of  the  uncertainty  of  the  damages  which  may,  on  such  count,  be 
recovered. 

A  motion  being  made  for  leave  to  bring  money  into  court  upon 
the  common  rule,  in  an  action  of  assumpsit  wherein  there  was  one 
count  upon  an  indebitattis  assumpsit,  and  another  upon  a  quantum 
meruit,  the  court  gave  leave  to  do  it  as  to  the  former  count,  but 
not  as  to  the  latter.  And  by  the  court  —  Who  can  tell  what  a 
man  deserves  till  it  be  tried  ? 

But  it  has  been  since  holden,  that  a  tender  may  be  made  in  an 
action  o{  assumpsit  upon  a  count  for  a  quantum  meruit;  and  it  fol- 
lows, of  course,  that  money  may  now  be  brought  into  court  in  an 
action  of  assumpsit  upon  a  count  for  a  quantum  meruit. 

A  tender  may  be  made  in  all  cases  in  an  action  of  assumpsit 
upon  a  count  for  an  ifidebitatus  assumpsit;  because  the  damages 
which  may  be  recovered  on  such  count  are  always  certain. 

2.  If  I  an  Action  upon  the  Case. 

Money  cannot  be  brought  into  court  upon  the  common  rule  in 
an  action  upon  the  case ;  because  the  damages  which  may  be 
recovered  in  this  action  are  uncertain. 

It  has  been  holden  that  money  cannot  be  brought  into  court 
upon  the  common  rule,  in  an  action  upon  the  case,  for  immode- 
rately driving  a  hired  chaise. 

In  an  action  upon  the  case  for  dilapidations,  the  court  refused 
to  let  money  be  brought  in  upon  the  common  rule. 
T.  Salt,  8  Term  R.  47.| 

gSo  also  in  an  action  against  the  sheriff,  for  a  false  return  to  a 
writ  of  Jleri  facias.  || 

By  the  11  G.  2.  c.  19.  $  20.  a  tender  may  be  made,  before  the 

commencement 
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17  G.  2.  C.3&. 

§  10. 


commencement  of  an  action  upon  the  case,  for  any  unlawful  act 
done  by  a  person  who  has  distrained  for  rent  justly  due. 

By  the  17G.  2.  c.  38.  §  10.  a  tender  may  be  made,  before  the 
commencement  of  an  action  upon  the  case,  for  any  irregularity  in 
distraining  for  money  justly  due  for  the  relief  of  the  poor. 

[Although,  in  an  action  for  general  damages,  the  bringing  of  ^.'{J!^*  ^* 
money  into  court  is  irregular,  yet,  if  the  plaintiff  takes  it  out,  he   iXermR*7i» 
thereby  waives  the  irregularity,  and   cannot  afterwards  have  a  ||iCamp.R. 
verdict,  unless  he  recover  more  than  the  sum  brought  in.] 


3.  In  an  Actioii  of  Covenant. 

It  is,  in  the  general,  true,  that  money  cannot  be  brought  into 
court  upon  the  common  rule  in  an  action  of  covenant ;  because 
this  action,  in  general,  founds  in  damages. 

In  an  action  of  covenant  for  not  doing  repairs,  it  was  holden 
that  money  could  not  be  brought  into  court  upon  the  common 
rule,  the  demand  being  in  such  case  uncertain. 

But  wherever  the  damages  sustained  by  the  breach  of  cove- 
nant assigned  are  certain,  money  may  be  brought  into  court  upon 
the  common  rule. 

If  the  breach  assigned  in  action  of  covenant  be  non-payment  of 
rent,  money  may  be  brought  into  court  upon  the  common  rule, 
the  demand  being  in  such  case  certain. 

In  an  action  of  covenant,  the  breach  assigned  was,  the  not 
having  dressed  corn  well,  and  the  damages  were  alleged  to  be 
eleven  pounds.  Upon  a  motion  to  bring  this  sum  into  court  upon 
the  common  rule,  the  counsel  for  the  plaintiff  consented  thereto, 
and  admitted  that  the  demand  was  in  this  case  as  certain  as  if 
the  action  had  been  for  the  non-payment  of  rent. 

In  an  action  of  covenant  upon  a  charter-party,  one  breach 
assigned  was,  the  non-payment  of  money  due  for  freight ;  another 
was,  the  non-payment  of  money  due  lor  demurrage.  A  rule  was 
made  for  bringing  money  into  court  upon  the  common  rule,  as  to 
these  two  breaches.  And  by  Lord  Mansfield  Chief  Justice — The 
sensible  distinction  in  such  case  is,  that  if  the  sum  of  money, 
which  ought  to  be  recovered,  may  be  ascertained  by  computiition, 
leave  ought  to  be  given  to  bring  money  into  court ;  but  where  the 
sum  of  money  cannot  be  ascertained  by  computation,  but  does,  in 
some  mea^iure,  depend  upon  the  judgment  of  a  jury,  it  is  reason- 
able diat  the  plaintiff  should  be  at  liberty  to  have  such  judgment, 
without  being  liable  to  costs  in  case  it  should  be  against  him. 

U  In  covenant,  debt,  or  other  action  upon  a  policy  of  insurance, 
the  defendant  may  bring  money  into  court  by  act  of  parliament. 

So  also  in  an  action  for  non-residence.  || 

4.  In  an  Action  of  Debt. 

It  is,  in  the  general,  true,  that  money  cannot  be  brought  into 
court  u|K>n  the  common  rule,  in  an  action  of  debt. 

If  an  action  of  debt  be  brought  upon  a  judgment,  the  court 
will  not  |>ermit  money  to  !>e  brought  into  court  upon  the  common 
rule. 

A  motion 


559.  n.| 


1  Ventr.  356. 
Anon. 

I  Show.  130. 

I I  Mod.  270. 
Anon. 

Salk.  596. 


Salk.  596. 
Anon.  llTidd's 
Prac.  640,641. 
(7th  edit.)  1| 

Barn.     Wal- 
nough  V. 
Houghton. 


MS.  R. 
Hallet  V.  The- 
East  India  Co. 
HII.  1  G.  3.  in 
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1 120.  S.  C 


1 9  G.  2.  c.  37. 
§7.  2  Taunt. 
317.  57G.3. 
C.  99.  $  43. 


6  Mod.  60. 
Burridge  v. 
Fortetcue, 

7  Mod.  114. 
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7  Mod.  141.  ^  motion  being  made  for  leave  to  bring  money  into  court 

Anon.  upon  the  common  rule,  in  an  action  of  deb    upon  articles,  it 

was  refused.     And  by  Holt  Chief  Justice  —  I  never  knew  this 
allowed  to  be  done  in  such  case. 
Barnes,  885.  A   defendant   had   obtained  the  common  rule  for  bringing 

Yeoman  v.       money  into  court,  in  an  action  of  debt  for  the  penalty  of  a 
^^'^  charter-party:  but  it  was  afterwai-ds  discharged,  as  being  con- 

trary to  the  course  of  the  court. 
Stra.  890.  Ill  an  action  of  debt  for  goods  sold,  the  court  refused  to  let 

^**PJ[!^  ^*     money  be  brought  into  court  upon  the  common  rule. 

[There  is  a  But   in  some  actions  of  debt,  money  may  be  brought  into 

dkdnctioQ        court  upon  the  common  rule. 
between  those 

actions  of  debt,  wherein  the  plaintiff  cannot  recover  less  than  the  sum  demanded ;  as,  on  a 
record,  specialty,  or  statute,  givinj?  a  sum  certain  by  way  of  penalty,  Cro.  Jac.  128.  498.  629. 
3  Mod.  41.;  and  those  actions  wherein  the  plaintiff  may  recover  less,  as  in  debt  for  rent, 
5  Mod.  212.,  or  on  a  simple  contract,  1  H.  Bl.  249.  In  the  former,  the  defendant  cannot  bring 
money  into  court,  2  Stra.  890.  Barnes,  285.,  though  he  may  move  to  stay  the  proceedings,  on 
payment  of  the  whole  debt  and  costs,  Ca.  temp.  Hardw.  173.  3  Burr,  1390. ;  but  in  the  latter, 
the  defendant  has  been  allowed  to  bring  money  into  court,  1  Ventr.  556.  2  Salk.  596,  597. 
because  the  plaintiff  does  not  recover  according  to  his  demand,  but  according  to  the  verdict  of 
the  jury.    Tidd's  Pr.  6 1 9.  (9th  edit.)] 

Barnes,  280.  It  is  usual  to  allow  money  to  be  brought  into  court  upon  the 

Dixon  v.Allen.  common  rule,  in  an  action  of  debt  for  rent. 

Sdk.596. 

Stra.iS7i.  In  an  action  of  debt,  wherein  there  was  only  one  count,  for  a 

Webb  9111  tarn  penalty  of  five  pounds  given  by  a  statute,  the  court  gave  leave 

T. Punter.         ^^  bring  the  five  pounds  into  court  upon  the  common  rule. 

MS.  Rep.  In  a  very  late  case,  there  was,  in  an  action  of  debt,  one  count 

East.  31  G.2.    for  twenty  pounds,  on  account  of  the   defendant's  having  had 

ImiT^ecne     ^^"^   partridges  in  his   custody;  and  another  count  for  other 

Hi  Black.  R.      twenty  pounds,  on  account  of  his  having  exposed  four  partridges 

I052.II  to  sale.     A  motion  being  made  to  pay  twenty  pounds  into  court 

upon  the  common  rule,  leave  was  given  so  to  do. 
7  Mod.  141.  Money  could,  even  before  the  statute,  have  been  brought  into 

Anon.  court  upon  the  common  rule,  in  an  action  of  debt  upon  a  bond 

^•lJ-596-         for  the  payment  of  a  less  sum ;  nay,  it  is  said  by  Holt  Chief 
*  '        Justice,  that  the  first  instance  of  giving  leave  to  bring  money 

into  court,  was  in  an  action  of  debt  upon  a  bond  for  the  payment 
of  a  less  sum. 
18  Mod.  598.         But  the  court  never  give  leave  to  bring  money  into  court  upon 
Coke  ▼.  the  common  rule,  in  an  action  of  debt  upon  a  bond  of  indemnit}', 

Heathcot.         or  a  bond  for  the  performance  of  a  collateral  agreement. 

Heretofore  the  defendant,  in  an  action  of  debt  upon  a  bond 
Aiion.^^'  for  the  payment  of  a  less  sum,  who  had  obtained  the  common 

rule  for  bringing  money  into  couit,  must  have  brought  in  the 
whole  penalty  of  the  bond. 

This  hardship  is  remedied  by  the  4  Ann.  c.  16.  §  13.,  it  being 
thereby  enacted,  "  That  if,  pending  an  action  upon  a  bond,  with 
"  condition  to  be  void  upon  the  |)ayment  of  a  less  sum,  the 
"  defendant  shall  bring  into  court  all  the  principal  money  and 
"  interest  due,  and  costs,  the  said  money  shall  be  taken  to  be  a 

"fuU 
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**  full  satisfaction  of  the  said  bond,  and  the  court  shall  give 

"judgment  to  discharge  every  such  defendant  of  the  same." 

It  has  been  holden  that,  if  an  action  of  debt  upon  a  bond  for  Wright, 

the  payment  of  a  less  sum  be  brought  by  an  executor  or  admi-  Executor,  v. 

nistrator,  the  case  is  within  this  statute ;  the  words  thereof  beine  Swayne, 

,  '  °    Barnes,  289. 

general. 

An  action  of  debt  upon  a  bond  to  a  sheriff,  conditioned  for  Atkins  v. 
the  good  behaviour  of  his  bailiff,  and,  intei^  alia,  for  paying  Taylor, 
money  collected  for  the  sherifTs  use,  is  not  within  the  statute ;  fia^^nes,  285. 
because  the  bond  is  not  for  the  payment  of  a  less  sum. 

For  the  same  reason,  if  an  action  of  debt  be  brought  upon   12  Mod.  598. 
a  bond  of  indemnity,  or  upon  a  bond  for  the  performance  of  a  u°!^\^* 
collateral    agreement,    money   cannot,    under    the    statute,    be 
brought  into  court. 

A  bond  having  been  given  to  pay  a  sum  of  money  by  instal-  Stra.  515. 
ments,  at  the  rate  of  five  pounds  per  annvm,  the  obligee,  after  L^"",  ^• 
the  obligor  had  failed  in  making  one  payment,  brought  an  action 
upon  the  bond.  Hereupon  a  motion  was  made  in  the  Court  of 
King's  Bench  that,  upon  bringing  into  court  the  five  pounds, 
with  costs,  the  proceedings  in  the  actions  might  be  stayed.  No 
rule  was  made.  And  by  the  court  —  The  defendant  is  not 
entitled,  under  the  act  of  the  fourth  of  Anne,  to  have  the  pro- 
ceedings stayed,  unless  the  whole  money  be  brought  into  court; 
for  it  never  could  be  intended  that  tlie  obligee  should  be  put  to 
the  trouble  of  bringing  an  action  every  year. 

Since  this  case,  the  Court  of  King's  Bench  has,  in  two  cases,  §'!^^*^^^' 
given  leave  to  bring  the  arrear  of  money  due  on  a  bond  to  pay  ^jnf-^mson 
by  instalments  into  court,  as  being  a  case  within  the  statute.  Mayne  v. 

Somner,  Hil.  4  G.  2.     [See  also  Bonafous  v.  Rybot,  3  Burr.  1370.  acc:[ 

But  it  has,  in  two  subsequent  cases,  been  holden  by  the  same  Stra.  597. 

court,  that,  as  the  allowing  of  the  arrear  of  money  due  upon  a  wlu^jg* 

bond  to  pay  by  instalments,  to  be  brought  into  court,  can  only  be  Lucas  v.* 

done  by  an  equitable  construction  of  the  statute,  the  plaintiff,  London, 

who  ought  not  to  be  thereby  deprived  of  any  legal  advantage,  Midi. 

may  sign  judgment  in  the  action  upon  the  bond,  with  a  stay  of  ]}  jj'  ^;   p 

execution  until  there  is  a  failure  in  some  future  payment.  706. 

2  Taunt.  R.387.  1  Barn.  &  A.  2I4.|| 

The  Court  of  Common  Pleas  did,  in  a  still  later  case,  give  Moss  v. 

leave  to  bring  the  arrear  of  the  money  due  upon  a  bond  to  pay  Hardy, 

by  instalments  into  court ;  and  it  does  not  appear,   from   the  ^»''"^»  ^88. 
report  of  the  case,  that  leave  was  given  for  the  plaintiff  to  sign 
judgment  in  the  action  upon  the  bond  as  a  security  for  any 
future  payment. 

[The  defendant,  by  act  of  parliament,  may  bring  money  into  St.  19  0.2. 
court,  in  debt,  covenant,  or  other  action,  on  a  policy  ofassur-  c.37. 

ancc]  ^  '  »  1         J  3  Burr.  1775. 

5.  //*  an  Action  of  Ejectment, 

As  the  only  question  which  can  arise  in  an  action  of  ejectment 
is,  Whether  the  plaintiff  has  a  right  to  the  possession  of  the 

premises 
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•Comb.  299. 
Salk.  597. 


7  G.  2.  C.  20. 

I  Fide  7  Term 
It  185. 
4  Taunt.  887. 
Adams  on 
Ejectment, 
321.  rtteq. 
2d  edit.|| 


§5. 


24  G.  *i.  C.  44. 

[See  similar 
provisions  in 
actions  against 
officers  of  the 
excise,  23  G.J. 
c.  70.^31,32, 
53.  and  Cus- 


premises  thereby  demanded  ?  money  cannot  be  brought  into 
court  upon  the  common  rule  in  this  action. 

But  a  rule  may,  in  some  cases,  be  had,  that,  upon  bringing  a 
sum  of  money  into  court,  tlie  proceedings  in  an  action  of  eject- 
ment shall  be  stayed. 

If  an  action  of  ejectment  be  brought,  upon  the  forfeiture  of  a 
lease  for  non-payment  of  rent,  the  lessee,  if  he  will  make  oath 
that  his  lease  is  not  expired,  may  have  a  rule  that,  upon  bring- 
ing into  court  the  rent  which  is  in  arrear,  the  proceedings  shall 
"be  stayed. 

By  the  7  G.  2.  c.  20.  §  1 .  it  is  enacted,  "  That  where  any  ac- 
"  tion  of  ejectment  shall  be  brought  by  any  mortgagee  or  mort- 
"  gagees,  his,  her,  or  their  heirs,  executors,  administrators,  or 
**  assigns,  for  the  recovery  of  the  possession  of  any  mortgaged 
"  lands,  tenements,  or  hereditaments,  and  no  suit  shall  be  then 
"  depending  in  any  court  of  equity  in  that  part  of  Great  Britain 
"  called  England,  for  the  foreclosing  or  redeeming  of  such 
*'  mortgaged  lands,  tenements,  or  hereditaments  ;  if  the  person 
"  or  persons  having  right  to  redeem  such  mortgaged  lands,  tene- 
**  ments,  or  hereditaments,  and  who  shall  become  defendant  or 
"  defendants  in  such  action,  shall  bring  into  court  all  the 
**  principal  monies,  and  interest  and  costs,  such  money  for 
*'  principal,  interest,  and  costs,  to  be  ascertained  by  thf  court 
"  where  such  action  shall  be  depending,  or  by  the  proper  officer 
"  to  be  by  such  court  appointed  for  that  purpose,  the  monies  so 
**  brought  into  court  shall  be  taken  to  be  a  full  satisfaction  of 
"  such  mortgage,  and  the  court  shall  discharge  every  such  mort- 
"  gagor  or  defendant  of  the  same." 

But  by  §  3.  it  is  provided,  "  That  this  act  shall  not  extend  to 
"  any  case  where  the  person  or  persons  against  whom  the  re- 
"  demption  shall  be  prayed  shall,  by  writing  under  his,  her,  or 
^*  their  hands,  or  the  hands  of  his,  her,  or  their  attorney,  agent, 
■<*  or  solicitor,  to  be  delivered,  before  the  money  shall  be  brought 
"  into  such  court  of  law,  to  the  attorney  or  solicitor  for  the 
*'  other  side,  insist  that  the  party  praying  a  redemption  has  not 
"  a  right  to  redeem,  or  that  the  premises  are  chargeable  with 
"  other  principal  sums  than  what  appear  on  the  face  of  the 
"  mortgage  or  shall  be  admitted  on  the  other  side;  nor  to  any 
**  case  where  the  right  of  redemption  to  the  mortgaged  lands 
"  and  premises  in  question  shall  be  controverted  by  different 
"  defendants." 

6.  //*  an  Action  against  a  Justice  of  the  Peace  on  the  Account  of 
something  done  in  the  Execution  of  his  Office, 

By  the  24  Geo.  2.  c.  44.  §  2.  it  is  enacted,  "  That  it  shall  be 
"  lawful  for  any  justice  of  the  peace,  within  one  calendar  month 
"  after  being  served  with  a  notice,  that  some  writ  is  intended  to 
"  be  sued  out  against  him,  or  that  a  copy  of  some  process  is 
"  intended  to  be  served  upon  him,  for  something  done  in  the 
"  execution  of  his  oflSce,  to  tender  amends  to  the  party  complain- 

"  ing. 
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toms,  24  G.  5. 

sess.  2.  c.  47. 
§35.]  ||6G.4. 
c.  105.  ;et  vide 
15  G.  3.  c.  78. 
§  79. ;  and 
13  G.  3.  C.84. 
§  81.  3G.  4. 
C.  126.  §  144. 
as  to  paying 
money  into 
court  under 
the  highway 
and  turnpike 
acts.jl 

§4. 
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**  ing,  or  to  his  or  her  attorney ;  and  in  case  the  same  be  not 
*•  accepted,  to  plead  such  tender  in  bar  to  any  action  to  be 
"  brought  on  such  writ  or  process,  together  with  the  plea  of  not 
"  guilty,  and  any  other  plea,  with  the  leave  of  the  court ;  and 
"  if,  upon  issue  joined,  the  jury  shall  find  the  amends  so  tendered 
"  sufficient,  then  they  shall  give  a  verdict  for  the  defendant;  and 
"  in  such  case,  or  in  case  the  plaintiff  shall  become  nonsuit,  or 
"  discontinue  his  action,  or  in  case  judgment  shall  be  given  for 
"  such  defendant  upon  a  demurrer,  such  justice  shall  be  enti- 
"  tied  to  the  like  costs  as  he  would  have  been  entitled  unto  in 
"  case  he  had  pleaded  the  general  issue  only." 

By  the  same  statute,  §  4.  it  is  enacted,  "  That  if  the  justice 
"  shall  neglect  to  tender  any  amends,  or  shall  have  tendered  in- 
"  sufficient  amends,  before  the  action  is  brought,  it  shall  be  law- 
"  ful  for  him,  with  leave  of  the  court,  at  any  time  before  issue 
"  joined,  to  pay  into  court  such  money  as  he  shall  see  fit ; 
"  whereupon  such  proceedings,  orders,  and  judgments  shall 
"  be  had,  made,  and  given,  as  in  other  actions  wherein  the 
"  defendant  is  allowed  to  pay  money  into  court." 

It  is  not  necessary  that  the  party,  who  pleads  a  tender  upon 
this  statute  should  bring  the  money  into  court :  but  as  the  other 
party,  who  has  once  refused  to  accept  the  amends  which  has 
been  tendered,  would,  for  want  of  this,  have  no  satisfaction  for 
the  injury  received,  the  Court  of  King's  Bench  have  taken  the 
following  method  of  preventing  this  hardship  :  — 

A  justice  of  the  peace,  upon  receiving  notice  that  an  action 
would  be  commenced  against  him,  had  tendered  ten  guineas. 
This  was  not  accepted ;  and  the  injured  party,  without  having 
made  any  demand  of  the  money  after  the  refusal  to  accept  there- 
of, brought  an  action.  The  plaintiff  being  afterwards  desirous 
of  accepting  the  money  which  had  been  tendered,  the  Court  of 
King's  Bench  made  a  rule  for  the  defendant  to  shew  cause  why, 
upon  the  plaintiff's  discontinuing  the  action,  and  paying  tiie  de- 
fendant his  costs  subsequent  to  the  tender,  the  defendant  should 
not  pay  the  ten  guineas  to  the  plaintiff.  And  by  Lord  Mansfield 
Chief  Justice  —  It  must  have  been  the  intention  of  the  legisla- 
ture that  amends  to  the  party  injured  should  be  made  as  well  as 
tendered.  Cause  was  afterwards  shewn  against  the  rule ;  but  it 
was  made  absolute. 

II  In  an  action  against  a  magistrate,  the  defendant,  after  issue 
joined,  may  move  to  withdraw  the  general  issue,  pay  money  into 
court,  and  plead  dc  novo.>\ 

7.  In  an  Action  of  Ileplcvin. 

It  is,  in  the  general,  true,  that  money  cannot  be  brought  into 
•court  upon  the  common  rule  in  an  action  of  replevin. 

But  if  the  defendant,  in  an  action  of  replevin,  avow  for  rent  in  Salk.  597. 
4iiTear,    the  plaintiff  may  brinjr  money  into  court  upon  the  com-   7  Mod.  hi. 

In  an  action  of  replevin,  the  defendant  avowed  the  taking  o**  t   I 
the  cattle  datnage-feasant.      The  plaintiff  in  his  replication  dis-  AiJcn  v.  Bay- 
claimed 


MS.  Rep. 
Lawrence  v. 
Cox,  Hil. 
33  G.  2.  in 
K.B. 


Devaynes  v. 
Boys,  2  Marsh. 
356, 
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MS.  Rep. 
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Waters,  Hil. 
14  G.3.  in  C.B. 


8  Rep.  147. 
iJGilb.  Dist. 
61.     1  Camp. 
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claimed  title,  and  pleaded,  that  his  cattle  entered  into  the  defend- 
ant's ground  against  his  will,  and  did  damage ;  and  that,  after 
impounding  them,  but  before  the  action  was  brought,  he  tendered 
sufficient  amends.  Upon  demurrer,  judgment  was  given  for  the 
defendant.  And  by  the  court — The  statute  of  the  21  Jac.  1. 
extends  only  to  actions  of  trespass  qiiare  clmisian /regit ,  and  not 
to  actions  of  replevin,  which  remain  as  they  were  at  the  common 
law.  Consequendy,  the  tender  in  this  case  was  not  good,  because 
it  was  not  made  before  the  cattle  were  impounded. 

Upon  a  motion  for  leave  to  bring  money  into  court  upon  the 
common  rule  in  an  action  of  replevin,  it  appeared  that,  after  the 
impounding  of  the  cattle,  which  had  been  distrained  damage- 
feasant,  but  before  the  action  was  brought,  more  money  had  been 
tendered  by  the  plaintiff  than  the  damage,  by  the  admission  of 
the  defendant,  did  amount  to ;  and  the  question  was.  Whether  this 
case  be  within  the  21  Jac.  1.  c.  16?  It  was  holden  that  it  is  not. 
And  by  the  court  —  As  the  leave  to  bring  money  into  court  is 
by  that  statute  only  given  in  an  action  of  trespass  qiiare  clausum 
fregiU  it  cannot  be  extended  to  any  other  action. 

After  the  right  of  distraining  cattle  as  damage-feasant  has  been 
tried  in  an  action  of  replevin,  the  plaintiff,  notwithstanding  there 
be  judgment  for  the  defendant,  may  tender  the  damages ;  and,  if 
the  cattle  are  not  thereupon  delivered,  he  may  maintain  an  action 
of  detinue  for  them. 


8.  In  an  Action  of  Trespass, 

Bro.Tresp.  A  tender  cannot  be  made,  at  the  common  law,  in  satisfaction 

pi.  214.  of  a  trespass. 

By  the  21  Jac.  1.  c.  16.  §  ."3.  it  is  enacted,  "  That  in  all  actions 
"  of  trespass  qiiare  clausum /regit,  wherein  the  defendant  or  de- 
"  fendants  shall  disclaim  title  to  the  land,  in  which  the  trespass 
"  is  supposed  to  be  done,  and  the  trespass  be  by  negligence  or 
"  involuntary,  the  defendant  or  defendants  shall  be  admitted  to 
"  plead  a  disclaimer,  and  that  the  trespass  was  by  negligence  or 
"  involuntary,  and  a  tender  of  sufficient  amends  before  the  action 
"  brought,  whereupon,  or  upon  some  of  them,  the  plaintiff  or 
"  plaintiffs  shall  be  enforced  to  join  issue." 

In  an  action  of  trespass  for  breaking  the  plaintiff's  close,  and 
mowing  his  baulk,  the  defendant,  after  disclaiming  title,  pleaded, 
that  he  had  a  baulk  adjoining  to  the  plaintiff's ;  and  that,  in  mow- 
ing his  own  baulk,  he  had,  involuntarily  and  by  mistake,  mowed 
some  of  the  grass  growing  upon  the  plaintiff' 's  baulk,  intending 
only  to  mow  the  grass  growing  upon  his  own  baulk;  and  that  be- 
fore the  issuing  of  the  writ,  he  had  tendered  to  the  plaintiff  two 
shillings  in  satisfaction  ;  and  that  this  was  a  sufficient  amends. 
Upon  a  demurrer  to  this  plea,  judgment  was  for  the  plaintiff. 
And  by  the  Court — The  act  in  this  case  appears  to  have  been 
voluntary,  and  the  intention  of  the  defendant,  which  could  not  be 
known,  was  not  traversable. 

Str«.  549.  -^'^  ^"  action  of  trespass  for  taking  goods,  the  defendant  pleaded 

a  tender. 


3  Lev.  37. 
Basely  v. 
Clarkson. 
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a  tender.     Upon  a  demurrer  it  was  holden,  that  this  case  is  not   Bailee  v. 
within  the  statute  of  the  21  Jac.  1.  c.  16.  Vivash. 

By  the  1 1  Geo.  2.  c.  19.  §  20.  a  tender  may  be  made,  before  an   n  G.  2.  c.  id. 
action  of  trespass  is  brought  for  any  unlawful  act  done  by  a  per-  ^  ^^' 
son  who  has  distrained  for  rent  justly  due. 

By  the  1 7  Geo.  2.  c.  38.  §  10.  a  tender  may  be  made,  before  an   1 7  G.  2.  c.  38, 
action  of  trespass  is  brought,  for  any  irregularity  in  distraining  ^ 
for  money  justly  due  for  the  relief  of  the  poor. 

[Under  certain  circumstances  the  court  will,  in  an  action  of  ^'^^^""Sy* 
trespass,  stay  the  proceedings  upon  the  defendant's  undertaking  j^  ^^^  ' 
to  bring  the  goods  for  which  the  action  is  brought,  into  court,  or  [j.?  Anst.  R. 
to  pay  the  full  value  for  them,  with  the  costs  of  the  action.]  sse.y 

9.  In  an  Action  of  Trover. 

In  an  action  of  trover  for  money,  the  money  may  be  brought  Stra.  142. 
into  court  upon  the  common  rule.  Anon. 

But  if  an  action  of  trover  be  brought  for  goods,  the  court  will   12  Mod.  397. 
not  allow  the  value  of  the  goods  in  money  to  be  brought  into 
court  upon  the  common  rule :  for  if  this  were  suffered  to  be  done, 
it  would  be  in  the  power  of  the  defendant  to  set  a  value  upon  the 
goods  of  the  plaintiff. 

Nor  can  the  goods  themselves,  for  which  an  action  of  trover  Stra.  134. 
has  been  commenced,  be  brought  into  court  upon  the  common  ^"^"• 
rule. 

The  court  would  not  give  leave  to  bring  a  laced  head,  for  which   Stra.  822. 
an  action  of  trover  had  been  commenced,  into  court  upon  the  Bowington  v. 
common  rule.  *"^' 

In  an  action  of  trover  for  pictures,  the  court  refused  to  let  them   Stra.  1 19 1 . 
be  brought  into  court  upon  the  common  rule.    And  by  the  court  Glivant  v. 
— This  action  is  not  to  recover  the  pictures,  but  to  recover  da- 
mages to  the  value  thereof;  and  the  pictures  may  not  now  be  in 
so  good  a  condition  as  they  were  at  the  time  of  the  conversion. 

Although  the  goods,  for  the  conversion  of  which  an  action  of 
trover  is  brought,  cannot  be  brought  into  court  upon  the  common 
rule,  the  defendant,  if  the  action  be  in  the  Court  of  Common  Pleas, 
may  in  some  cases  have  a  rule,  that  upon  bringing  the  goods  into 
court  the  proceedings  shall  be  stayed. 

A  rule  was  granted  by  the  Court  of  Common  Pleas  for  the  Roydcn  v. 
plaintiff  to  show  cause,  why,  upon  bringing  into  court  four  new-  Ba"y»  Barnes, 
wrought  dimity  bed  curUiins,  and  other  goods  specified  in  the 
declaration,  the  proceedings  should  not  be  stayed;  but  it  appear- 
ing upon  shewing  cause,  that  the  curtains  had  been  cut,  altered, 
ontl  scoured,  and  thereby  lessened  in  their  value,  the  rule  was  dis- 
charged. And  by  the  court  —  The  making  of  a  rule  of  this  sort 
absolute  is  discretionary ;  and  in  this  case  it  is  not  reasonable  to 
obli^  the  plaintiff  to  take  his  goods  again. 

It  the  goods,  for  the  conversion  of  which  an  action  of  trover  is  Cook  v.  ITol- 
brought,  are  heavy  or  bulky,  the  Court  of  Common  Pleas  will  ^^^^  ^"''"^^•» 
not  make  a  rule  for  bringing  them  into  court;  but  will  make  a 
rule  upon  the  plaintiff,  to  show  cause  why  he  should  not  consent 
to  accept  the  goods. 
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It  is  not  the  practice  of  the  Court  of  King*sBench  to  make  a  rule, 
that  upon  bringing  into  court  the  goods,  for  the  conversion  of  which 
an  action  of  trover  is  brought,  the  proceedings  shall  be  stayed. 

This  court  did  indeed,  in  one  case,  a  few  years  ago,  make  a  rule 
for  the  plaintiff  to  show  cause  why  the  proceedings  should  not, 
upon  bringing  the  thing  charged  to  have  been  converted  into  court, 
be  stayed. 

The  book  called  Memoirs  of  a  Woman  qfPlcamre  having  been 
lent  by  a  bookseller  for  the  perusal  of  some  young  ladies  at  a 
boarding-school,  the  mistress  of  the  school  took  it  from  them,  and 
sent  it  to  the  bookseller,  with  a  request  that  it  might  not  be  lent 
to  her  scholars  again.  The  book  being  afterwards  found  in  the 
possession  of  one  of  the  young  ladies,  the  mistress  took  it  from  her 
and  kept  it.  An  action  of  trover  being  thereupon  brought,  the 
Court  of  King*s  Bench  made  a  rule  for  the  plaintiff,  to  show  cause 
why,  upon  bringing  the  book  into  court,  the  proceedings  should 
not  be  stayed. 

But  in  another  case,  in  the  same  court,  wherein  a  motion  was 
made  upon  the  authority  of  the  last  case,  that  the  proceedings  in 
an  action  of  trover  might  be  stayed,  upon  bringing  into  court  a 
gold  watch  and  a  diamond  ring,  for  the  conversion  of  which  it 
had  been  commenced,  no  rule  was  made.  And  by  Wright  J. 
{Lee  Chief  Justice  being  absent)  — It  has  been  said,  that  in 
the  case  of  Catling  v.  Bowling,  in  this  court,  a  rule  was  made  to 
show  cause  why,  upon  bringing  a  book  into  court,  the  proceeding 
in  an  action  of  trover  should  not  be  stayed ;  but  the  rule  to  show 
cause  in  that  case,  which  was  made  upon  the  particular  circum- 
stances of  the  case,  was  contrary  to  the  course  of  the  court,  and 
we  never  heard  any  more  of  that  rule. 

[However,  notwithstanding  the  disposition  supposed  to  be  dis- 
covered by  the  court  in  the  last  case,  the  granting  or  refusing  of 
motions  of  this  kind  is  entirely  in  the  discretion  of  the  court,  go- 
verned by  the  circumstances  of  the  case  immediately  before  them. 
Where  trover  is  brought  for  a  specific  chattel  of  an  ascertained 
quantity  and  (juality,  and  where  the  case  is  unattended  with  any 
circumstances  that  can  enhance  the  damages  above  the  real  value, 
but  that  the  real  and  ascertained  value  must  be  the  sole  measure 
of  the  damages,  there  the  specific  thing  demanded  may  be  brought 
into  court.  And  this  is  the  more  reasonable,  as  action  of  trover 
comes  in  the  place  of  the  old  action  of  detinue.  But  where  there 
is  an  uncertainty,  either  as  to  the  quantity  or  quality  of  the  thing 
demanded,  or  there  is  any  tort  accompanying  it,  that  may  enhance 
the  damages  above  the  real  value  of  the  thing,  and  there  is  no 
rule  whereby  to  estimate  the  additional  value,  there  it  shall  not 
be  brought  in.] 

II  Where  a  separate  commission  had  been  issued  against  A.^  and 
a  joint  commission  against  A.  and  /?.,  and  the  assignees  under  the 
first  commission,  recovered  a  verdict  in  trover  against  C,  the 
Court  of  King's  Bench  allowed  the  amount  of  the  verdict  to  be 
brought  into  court  to  abide  the  event  of  a  petition  to  the  Chan- 
cellor to  supersede  the  first  commission. || 
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TINDER  the  word   tenure  is  included  every  holding  of  an   ijSeeCnri. 
estate.  Dig.  ch.  1,3. 

But  the  signification  of  this  word,  which  is  very  extensive,  is   ^^^  ^^011 
frequently  restrained  by  coupling  another  word  with  it. 

This  is  sometimes  done  by  a  word  which  denotes  the  duration 
of  the  estates  holden :  as  if  a  man  hold  to  himself  and  his  heirs, 
it  is  called  tenure  in  fee-simple. 

At  other  times  the  word  tenure  is  coupled  with  a  word  pointing 
out  the  instrument  by  which  the  estate  is  holden  :  as  if  the  hold- 
ing be  by  copy  of  court-roll,  it  is  called  tenure  by  copy  of  court- 
roll. 

At  other  times  the  word  tenure  is  coupled  with  a  word  which 
shows  the'service  by  which  the  estate  is  holden  :  as  if  a  man  hold 
by  knight's  service,  it  is  called  tenure  by  knight's  service. 

That  kind  of  tenure  which  takes  its  denomination  from  the 
duration  of  the  estate  holden,  has  been  treated  of  under  the  title 
"  Estate  in  Fee-simple,"  and  under  other  proper  titles. 

Tenure  by  copy  of  court-roll  has  been  treated  of  under  the 
title  "  Copyhold." 

At  present  the  design  is  to  treat  of  Tenure  by  Service. 

This  shall  be  done  under  the  following  heads  :  — 

(A)  Of  Tenure  by  Service,  in  the  general. 

(B)  By  what  Service  an  Estate  may  be  holden. 

(C)  How  a  Service,  by  which  an  Estate  is  holden,  may 

be  extinguished. 

(D)  Of  whom  an  Estate  may  be  holden,  and  in  what 

Cases  an  Alteration  may  be  made  in  the  Service 
by  which  it  is  holden. 

(E)  Of  Tenure  in  Capite, 

(F)  Of  Tenure  in  Frank- Almoign. 

(G)  Of  Tenure  by  Divine  Service. 
(H)  Of  Tenure  by  Knight's  Service. 
(I)  Of  Tenure  by  Escuage. 

(K)  Of  Tenure  by  Grand  Serjeantry. 
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(L)  Of  Tenure  by  Petit  Seijeantiy- 
(M)  Of  Tenure  by  Castle  Guard. 
(N)  Of  Tenure  by  Cornage. 
(O)  Of  Tenure  in  Burgage. 
(P)  Of  Tenure  in  Villainage. 
(Q)  Of  Tenure  in  Socage. 


98.  144. 
8  Inst.  501. 


(A)  Of  Tenure  by  Service,  in  the  general, 

1  Iittt.  1.9.       p^VERY  corporeal  estate  lies  in  tenure  by  service;  nay  every 
83. 47.  93.        X-i  gyj,jj  estate,  which  is  in  the  possession  of  a  subject,  must  ac- 
tually be  in  tenure  by  service :  for  by  the  law  of  Eiiglaiul  no 
estate  can  be  allodial  in  the  proper  sense  of  this  word ;  but  must 
be  holden  of  some  person. 
1  Inrt.  1.  Tenants  in  fee-simple  are  indeed  frequendy  called,  in  Dooms- 

day book,  allodarii  :  but  this,  which  is  an  inaccurate  expression, 
only  means,  that  such  tenants  have  as  large  an  estate  as  subjects 
can  have. 
1  Inct.  47.  98.        R  is,  in  the  general,  true,  that  an  incorporeal  estate  holden  of 
148. 144.  a  subject,  does  not  lie  in  tenure;  for  tenure  cannot  be  without 

^'  '^^'  some  service  ;  and  to  every  service,  except  that  which  is  due  by 
pi.  34.  pi.  75.  jgjjyj.^  jjj  frank-almoign,  distress  is  incident :  but,  as  there  is  not 
in  an  incorporeal  estate  any  thing  upon  which  the  lord  to  whom 
the  service  is  due  can  enter  and  distrain,  in  case  it  be  not  per- 
formed, it  follows,  that  an  incorporeal  estate  does  ||not||  lie  in 
tenure. 
B  Rep.  3.  A  fair  does  not  lie  in  tenure ;  because  the  grantor  has  no  re- 

Jewcd't  ca$c.     medy  by  distress,  for  a  service  reserved  in  the  grant  of  the  fair. 
Bro.  Ten  ^^  advowson  appendant  to  a  manor  does  not  lie  in  tenure  : 

pi.  34.    1  Inst,  for  as  such  advowson  is  appendant   to  the  whole   manor,  the 
148.  144.  grantor  cannot  enter  and   make  distress  upon  any  one  part  of 

the  manor  for  the  service  reserved. 
Bro.  Ten.  R"^  ^"  incorporeal  estate  holden  immediately  of  the  crown 

pi.  18.  pi.  34.    does  lie  in  tenure ;  for  the  king  has,  by  his  prerogative,  a  power 
1  liut.  47.        of  distraining  in  any  part  of  his  tenant's  land,  for  the  services 
reserved  in  tne  grant  of  the  incorporeal  estate. 

And  in  some  cases  an  incorporeal  estate  does,  although  it  be 
holden  of  a  subject,  lie  in  tenure. 
1  Inst.  47.  The  vesture  or  lierbage  of  land  lies  in  tenure ;  for  a  distress 

may  be  upon  the  land,  for  the  service  reserved  in  the  grant  of 
the  vesture  or  herbage. 
Bro.  Ten.  R  seems  to  be  the  better  opinion,  that  an  advowson  in  cross 

pi.  4.    1  last,    ij^s  jn  tenure ;  because  the  grantor  may  distrain  upon  the  glebe, 
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if  any  beast  of  the  patron  be  there,  for  the  service  reserved  in  the 
grant  of  the  advowson. 

A  reversion  and  a  remainder  are  both  incorporeal  estates ;  yet   i  Rep.  162. 
both  He  in  tenure :  for  although   the  grantor  has  no  remedy  for  Capel's  case* 

1    Incf     A^     \  AA 

the  service  reserved,  during  the  continuance  of  the  particular  r>_  n!' 
estate,  he  may,  as  soon  as  this  is  determined,   distrain  tor  the  pi.  47.   Perk. 
service,  and,  if  it  be  a  pecuniar}^  one,  for  the  arrear  thereof.  s.  627. 


(B)  By  what  Service  an  Estate  may  be  holden. 


I 


F  a  thing  which  lay  in  render,  and  which  would  have  been   1  Inst.  142. 

profitable  to  the  feoffor,  had  at  the  common  law  been  reserved  Bro.  Ten. 
in  a  feoffment,  it  would  have  been  a  good  service.  P^-  ^^^• 

And  although  no  profit  from  the  thing  reserved  would  have  Bro.  Ten. 
accrued  directly  to  the  feoffor;  yet  if,  from  the  reservation  be-  pi.  5o.  pi.  J  09. 
nefit  would  have  arisen  to  the  public,  the  thing  reserved  would 
have  been   a  good  service;    for  whatever   is  beneficial  to  the 
public  is,  in  some  degree,  profitable  to  every  person. 

But,  if  the  reservation  in  a  feoffment  had  been  of  a  thing  Bro.  Ten. 
beneficial  only  to  a  stranger,  this  would  not  have  been  a  good  pi.  109. 
service :  because  no  profit  would  have  accrued  therefrom  to  the 
feoffor. 

The  reservation  of  a  thing  which  lay  in  prender,  would  not, 
at  the  common  law,  have  been  a  good  service. 

If  one  man  had  enfeoffed  another  of  land,  reserving  to  himself  7  Inst.  112. 
common  for  four  beasts  in  the  land,  this  would  not  have  been  a  Peik.s.  702. 
good  service:  because  the  feoffor  could  not  have  had  the  thing 
reserved,  but  by  his  own  act ;  and  that  which  a  man  does  for 
himself  cannot  with  propriety  be  called  a  service. 

No  right  to  a  service  could,  even  at  the  common  law,  have 
been  acquired  after  an  estate  had  been  granted :  for  nothing 
could  be  due  as  a  service  but  by  reservation  ;  and  the  person  who 
had  once  parted  with  the  whole  of  an  estate  could  not  afterwards 
resene  to  himself  any  thing  out  of  it. 

If  a  man  had  holden  an  acre  of  land  of  J".  5.  by  suit  of  court  Fitz.N.B.2iK 
at  his  manor  of  A.^  and  J.  5.,  who  was  also  seised  of  the  manor  Bro-  Ten. 
of /J.,  had  agreed  with  the  tenant  that,  instead  of  doing  suit  of  P'-^^-    2  Inst, 
court  at  his  manor  of  ^.,  he  should  do  it  at  his  manor  of  /?.,  J.  S. 
would  not  have  thereby  acquired  a  right  to  suit  of  court  at  his 
manor  of  B, ,-  for  this  would  have  been  an  indirect  way  of  re- 
serving a  new  service  as  to  his  manor  of  7^.,  which,  so  long  as 
the  estate  formerly  granted  continued,  the   lord  had  no  power 
to  do. 

If  land  had  been  holden  by  a  rent  of  twenty  shillings,  and  the  Bro.  Ten. 
lord  had  agreed  with  the  tenant  to  accept  a  hawk  instead  of  the  P'-'*^'    ^  ^"*^- 
rent,  the  lord  could  never  have  demanded  the  hawk  as  a  service ,  ^°  » 
because  it  was  not  reserved  in  the  grant  of  the  land. 

Since  the  statute  of  quia  cmptores  ierranim  the  ancient  services  is  E.  l.  st  I. 
must  be  reserved  in  every  conveyance  by  which  a  fee  passes,  and  ^'  '• 
only  these  can   be  reserved :  for  by  this  stiitutc,  after  reciting, 
that  the  purchasers  of  lands  and  tenements,  of  tlic  fees  of  great 

O  o  3  men 


566  TENURE. 

men  and  other  lords,  have  heretofore  entered  into  their  fees  to 
the  prejudice  of  the  lords,  to  wliom  the  freehold  tenants  of  such 
great  men  and  other  great  lords  have  sold  their  lands  and  tene- 
ments, to  be  holden  in  fee  of  their  feoffors  and  not  of  the  chief 
lords  of  the  fees,  whereby  the  same  chief  lords  have  many  times 
lost  their  escheats,  marriages,  and  wardships  of  lands  belonging 
to  their  fees ;  it  is  enacted,  "  That  from  henceforth  it  shall  be 
**  lawful  to  every  freeman,  to  sell,  at  his  own  pleasure,  his  lands 
"  or  tenements,  or  part  of  them,  so  that  the  feoffee  shall  hold  the 
**  same  lands  or  tenements,  or  part  of  them,  of  the  chief  lord  of 
"  the  fee,  by  such  services  and  customs  as  his  feoffor  held  them 
"  before." 
1  &  2  P.&  M.  But  by  the  1  &  2  Ph.  &  M.  c.  8.  §  54.,  this  statute,  so  far 
c.  8.  §  34.  ^g  j^  prevented  the  reserving  such  new  services,  as  could  be  re- 

served in  the  creation  of  tenure  in  frank-almoign,  or  tenure  by 
divine  service,  is  repealed. 
Fitr.N.B.  211.       As  the  statute  of  quia  emptores  terrarum  was  made  for  the  ad- 
Bro.  Ten.         vantage  of  chief  lords,  the  king  may  dispense  with  it,  and  license 
p .  65.   2  Inst  jjjg  tenant  to  reserve  any  new  service.     No  other  lord  can  do 
this,  by  reason  of  the  king's   interest  as  lord  paramount :   but  the 
king  and  the  mesne  lord  or  lords  may  together  dispense  with  this 
statute,  and  grant  such  a  licence  to  the  tenant  paravail. 

(C)  How  a  Service,  by  which  an  Estate  is  holden,  may 
be  extinguished. 

'p'VERY  lord  may  extinguish  part  or  the  whole  of  a  service  by 
which  land  is  holden,  either  by  a  release  in  fact,  or  a  release 
in  law. 

There  is  a  material  difference,  as  to  the  releasing  of  a  service, 
betwixt  a  release  in  fact  and  a  release  in  law. 

If  two  acres  of  land  be  holden  by  one  service,  and  the  lord,  by 
deed,  release  all  his  right  to  the  service  as  to  one  acre,  this  is  an 
extinguishment  of  the  service  as  to  both  acres. 

But,  if  two  acres  of  land  be  holden  by  one  service,  and  one  of 

them  be  purchased  by  the  lord,  this,  although  it  be  a  release  in 

f         law  of  the  service  as  to  that  acre,  does  not  extinguish  the  whole 

service ;  but  the  service,  in  case  it  be  rent,  or  any  thing  which 

is  severable,  shall  be  apportioned. 

Bro.  Suit,  If,  however,  the  service  by  which  two  acres  of  land  are  holden 

pi.  1.    Bro.       ije  not  severable,  as,  if  it  be  a  horse  or  suit  of  court,  the  whole  is 

Pcrk.^8.  7?^'     ^  completely  extinguished,  where  one  acre  is  purchased  by  the 

lord,   as  if  the  lord  had  by  a  release  in  fact  discharged   both 

acres  of  the  service. 

Bro.  Ten.  If  one  of  two  acres,  which  are  holden  by  a  service  that  is  not 

pi.  104.  severable,  come  to  the  lord  by  descent,  no  part  of  the  service, 

Perk.  5. 71.        because  this  acre  does  not  come  to  him  by  his  own  act  but  by 

act  of  law,  is  extinguished  :  but  the  other  acre  is  still  liable  to 

the  whole  service. 

Perk.  5. 71.'  ^^  ^^^  acres  be  holden  by  one  service,  and  the  lord  disseise  the 

tenant  of  one  acre,  the  whole  service  is  suspended ;  for  although 

one 


1  Inst.  305, 
306.     Bro. 
Ten.  pi.  71. 
Perk.  8.  71. 
UHEiutR. 
271.11 

Perk.  «.  71. 

Perk.  8.  71. 

(D)  Of  whom  an  Estate  may  be  holden,  ^c.  5iTl 

one  part  of  a  service,  which  is  severable,  may  be  extinguished  by 
a  release  in  law,  and  the  other  part  may  remain,  a  service  can 
never  be  suspended  as  to  part,  and  remain  as  to  other  part  of  the 
same  tenancy. 

At  tiie  common  law,  if  the  fee  of  an  estate  came  to  the  crown  g  ^     ^^ 
by  gift,  purchase,  or  forfeiture,  all  the  services  by  which  it  was  Bro.Ten.pl.  9. 
holden  were  extinguished,   and  it   might  afterwards  be  granted  6  Rep.  5. 
to  be  holden  by  any  service.  ^  ^°*^*  ^^^* 

But  by  the  7  E.  4-.  c.  5.  it  is  enacted,  that  every  estate  holden 
of  a  common  person,  which  shall  come  to  the  hands  of  the  •  •  c  . 
king  by  reason  of  an  attainder  of  high  treason,  and  be  afterwards 
granted  by  the  king  to  any  person,  shall,  from  the  time  of  the 
grant,  be  holden  by  the  same  services  as  if  no  attainder  had 
been. 

It  is,  in  the  general,  true,  that  if  a  lord  become  seised  in  fee  of  Bro.  Avowr. 
an  estate  holden  of  himself,  the  service  by  which  it  was  holden  is  Pj- 1^- 
extinguished  by  the  unity  of  possession.  ^^  '  ^'  ^  ' 

But,  if  a  tenant  enfeoff  his  lord  of  the  tenancy  upon  condition,  Perk.  s.  89. 
the  service  is  only  suspended ;  for  if  the  condition  be  broken,  and 
the  tenant  enter,  it  shall  be  revived :  but  if,  before  the  entry  of 
the  tenant,  the  lord  enfeoff  a  stranger,  the  service  is  extinguished ; 
and,  although  the  first  feoffor  afterwards  enter  for  breach  of  the 
condition,  it  shall  never  be  revived ;  because  the  tenancy  was,  by 
the  enfeoffment  of  the  stranger,  discharged  of  the  service. 

(D)  Of  whom  an  Estate  may  be  holden,  and  in  what 
Case  an  Alteration  may  be  made  in  the  Service 
by  which  it  is  holden. 

17' VERY  estate  which  lies  in  tenure  is  by  the  law  o{  England  1  Inst.  1.  9, 
holden  immediately  or  mediately  of  the  king,    who  is   lord   '^^-  ^7-  93. 
paramount  to  all  other 'lords.  H^houghthis 

was  a  consequence  of  the  feudal  system,  yet  it  in  said,  that  allodial  property  continued 
among  us  till  the  time  of  Henry  the  Second;  and  is,  even  yet,  to  be  met  with  in  some  of  the 
\i\eso( Scotland.  See  Watkiub's  edition  of  Gilbert's  Tenures,  note  vi.  and  the  followinp;  books 
there  referred  to,  viz.  Mad.  Baronia  Anglica,  b.  1.  c.  2.  p.  30.  Stuart's  View,  b.  2.  c.  2.  p.  106. 
Dissert,  3.  §  4.  p.  178.  n.  (3.)  Fi^m/,  b.  1.  c.  2.  §  1.  n.  (4).  p.  208,  209.  Kaims's  Kss.  Brit.  Antiq. 
Ess.  1.  p.  19.  Hargr.  n.  (1.)  Co.  Litt.  64.  a.  And  see  as  to  its  continuance  on  the  Continent, 
1  Roberts.  Cha.  V.  §  I.  p.  267.  ^c.  271.  n.  (H).J 

Every  other  lord,  of  whom  an  estate  is  holden,  is,  liom  his  Fitz.N.B.  135. 
situation  between  the  king  and  the  tenant  paravail,  called  mesne 
lord  ;  yet,  as  one  manor  may  be  holden  of  another  manor,  one 
mesne  lord  may  be  lord  paramount  to  another  mesne  lord. 

If  lord,  mesne,  and  tenant  are,   and  the  mesne  release  to  the  2  Inst.  502. 
tenant,  the  tenant  shall  hold  of  the  lord  by  the  same  service  as   ^^'■*^-  ^*^"' 
the  mesne  held ;  for,  although  the  .service  due  from  the  tenant  JJ^br.^512.    ^  * 
to  the  mesne  be  extinguished  by  the  release,  the  tenant  has,  by 
his  own  act,  put  himself  into  the  place  of  the  mesne. 

But,  where  lord,  mesne,  and  tenant  are,  and  the  mesnality  is  Bro.  Ten. 
determined  by  the  act  of  God^  as  by  escheat  upon  the  death  of  pi.  37.  pi.  97. 
the  mesne  without  heir,  the  tenant  shall  hold  of  the  lord  by  the  ^j^  "'  ^^^' 

0  0  4-  same 
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sama  service  as  he  before  held  of  the  mesne :  for,  although  the 
seigniory  cUxjs,  in  this  case,  merge  into  the  mesnalty,  which  is 
more  advantageous  for  the  lord,  because  it  brings  him  nearer  to 
the  tenancy,  the  tenant  shall  not  be  thereby  prejudiced. 
Bro.  Ten.  So,  if  there  be  lord,  mesne,  and  tenant,  and  the  mesnalty  be 

!i'l^*5i3  ^^^^    determined  byactof  law,  as  by  escheat  for  felony, the  tenant  shall 
hold  of  the  lord  by  the  same  service  as  he  before  held  of  the  mesne, 
s  Inst.  502.  If  lord,  two  mesnes,  and  tenants  are,  and  the  second  mesnalty 

2  Roll.  Abr.       come  by  act  of  God,  or  of  law,  to  the  first  mesne,  the  first  mes- 
**'•  nalty,  it  being  more  advantageous  for  the  first  mesne,  merges  into 

the  second ;    yet  the  second  mesne  shall  hold  of  the  lord  by  the 
same  service  as  the  first  did. 
9  Inst.  65.  At  the  common  law,  a  man  might  have  aliened  his  whole  te- 

nancy in  fee,  to  be  holden  of  the  lord;  but  he  could  not  have 
aliened  a  part  thereof  in  fee,  to  be  holden  of  the  lord ;  for,  as  by 
this  means  there  would  have  been  a  division  of  the  service,  the 
lord  could  not  have  distrained  in  the  part  so  aliened,  or  the  whole 
thereof,  as  he  might  have  done  before  the  alienation. 
2  Inst.  65.  But  a  man  might,  at  the  common  law,  have  aliened  a  part  of 

his  tenancy  in  fee,  to  be  holden  of  himself;  for,  as  the  service 
would  still  have  remained  entire,  the  lord  could  have  distrained 
in  the  remaining  part  for  the  whole  thereof. 

In  consequence  of  this  liberty,  many  tenants  did  alien  so  much 
of  their  tenancies,  that  there  was  not  enough  left  to  answer  to  the 
respective  lords  for  the  services  due  to  them. 
.Magn.  Chart.         For  the  sake  of  putting  a  stop  to  this  practice,  which  was  pre- 
^'^^'  judicial  to  the  lord  of  whom  the  tenancy  was  holden,  it  was  pro- 

vided by  Magna  Charta,  that  no  tenant  should  alien  so  much  of 
his  tenancy  in  fee,  as  not  to  leave  sufficient  to  answer  to  the  lord 
for  the  whole  service. 
18  E.  8t  1.  As  frequent  questions  arose,  after  the  making  of  this  statute, 

c.  2.  2  Inst,  whether,  after  an  alienation  of  part,  a  sufficiency  of  the  tenancy 
was  left  to  answer  to  the  lord  for  the  whole  service,  it  was,  by  the 
statute  oi  quia  emptores  terrarum,  enacted,  that  if  any  tenant  shall 
alien  a  part  of  his  land  or  tenement  in  fee,  the  alienee  shall  hold 
the  part  so  aliened  immediately  of  the  chief  lord  of  the  fee,  and 
shall  be  forthwith  charged  with  the  service,  for  so  much  as  per- 
taineth,  or  ought  to  pertain,  to  the  said  chief  lord  for  such  part, 
in  proportion  to  the  quantity  of  the  whole  land  or  tenement. 
Bradshaw  V.  ||  Since  this  statute,  if  a  lord  convey  a  customary  estate  to  the 

LawHon,  tenant,  he  cannot  reserve  to  himself  the  ancient  services;   for,  by 

443*^'^"boe  d.     '*^^o"  of  the  statute,  the  tenant  must  thenceforth  hold  of  the  su- 
Reuy  V.  Hunt-  perior  lord,  and  not  of  the  grantor.  || 
ington,  4  East,  271. 

Bro.  Ten.  As  this  statute,  although  made  after  the  statute  de  donis,  is  con- 

pi.  2i.pl.  57.     fined  to  lands  and  tenements  of  which   the  fee   is  granted,  if  a 
505   ^JkoII.    S'^^  '"  ^^'^  ^^'  "^^^<^>  the  donee  shall  hold  of  the  donor,  and  not 
Abr.  501.      *    ®^  ^^  chief  lord  ;  for,  so  long  as  the  reversion  continues  in  the 
donor,  the  donee  must  hold  of  him ;  and  the  law  will  not  suffer 
the  donee  to  hold  both  of  the  donor,  and  of  the  chief  lord. 

1  Inst.  23.  But  if  a  baron,  seized  in  fee  of  an  inheritance  in  the  right  of  his 

2  Inst.  502.       feme,  make  a  gift  in  tail,  the  donee  shall  not  hold  of  the  baron, 

but 
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but  of  the  lord  of  whom  the  feme  held  ;  because  the  baron  had 
nothing,  but  in  right  of  the  feme. 

Notwithstanding  the  statute  of  quia  emptores  ten-arum  speaks  2  Inst.  505. 
only  of  estates  in  fee  simple,  yet  if  a  gift  is  made  to  A,  for  life, 
or  in  tail,  with  remainder  to  B.  in  fee,  the  tenant  for  life,  or  in 
tail,  shall  hold  of  the  chief  lord  ;  for  as  the  whole  fee  is  departed 
witli  by  the  donor,  neither  of  the  donees  can  hold  of  the  donor, 
and,  consequently,  both  must  hold  of  the  chief  lord. 

[If  the  tenant  in   tail  has  the  reversion   in   himself,    there,  Watkins*s 

although  the  two  estates  continue  distinct,  yet,  as  he  cannot  hold  edition  of  Gilb. 

of  himself,  the  tenure  of  the  estail-tail  is  suspended  ;  and  he  is  ^t^i'i"^^'  ,^^^ 
«.  *    A     1      I  •    f     T  yiU\.    2  Co. 

tenant  to  the  lord  ui  lee.J  92.  b.  Bro. 

Ten.  84.  107.    F.  N.  B.  143.  A.  144.  A.    Dy.  235.pl.  22.     Vin.  Abr.tit.Tenure(H.a.),pl.  12. 

As  a  man  seised  of  two  manors  might,  before  the  statute  of  o  Roll  499 
quia  emptores  teiTarum,  by  a  feoffment  in  fee,  so  he  may  now,  by 
a  gift  in  tail,  convey  a  parcel  of  one  manor  and  a  parcel  of  the 
other,  to  be  holden  of  himself  as  one  tenancy  of  the  same  service; 
and  the  service  shall,  in  such  case,  be  regardant  to  both  manors. 

(E)  Of  Tenure  in  Capite. 

Tj^VERY  estate  is  holden  of  the  person  of  him  of  whom  the  1  inst.  los. 

estate  is  holden,  or  of  some  honour  or  manor  of  which  that  Bro.  Ten. 

person  is  seised.  pl-  c  pi.  47. 

Every  holding  of  the  person  is,  to  speak  with  propriety,  a  1  Inst.  108. 

tenure  in  capite :  but  only  tenure  of  the  king's  person  has  been  Bro.Ten. 

by  way  of  eminence  so  called ;    for  wherever  the  holding  was  of  PJ*  ^'^^  P^*  ^^• 

the  person  of  a  subject,  it  was  called  tenure  in  gross,  to  distin-  ^  *     ' 
guish  it  from  tenure  of  a  manor. 

Tenure  in  capite  seems  not  to  have  been  well  understood,  either  Mad.  Hist. 

by  Mr.  Selden  or  Sir  Henry  Spehnan  ;    for  both  of  them,  as  ap-  Exch.  432,453. 
pears  plainly  from  some  passages  in  their  works,  were  of  opinion 
that  every  tenure  in  capite  was  a  tenure  by  barony. 

It  is  very  true,  that  about  the  time  of  Henry  the  Second  most  Mad.  Hist, 

of  the  king's  tenants  in  capite  were  real  or  reputed  barons ;    but  Exch. 432,433. 
this  was  not  owing  to  their  being  tenants  in  capite^  but  to  the 
largeness  of  the  seigniories  which  they  held  of  the  king. 

it  is  also  true,  that  in  ancient  times  every  one  who  held  by  1  Inst.  108. 

barony  was  a  tenant  in  capite ;    but  the  converse  of  this  propo-  2  Inst.  7. 

sition,  that  every  tenant  in  capite  was  a  tenant  by  barony,  is  not  ^^^'  T^"'  P'* 

true;  and  upon  examination  it  will  be  found,  that  by  tenure  in  2  Roll.  Abr. 
capite  nothing  more  was  meant  than  a  holding  of  the  person  of  503. 
the  king ;  and  that,  so  far  from  its  being  confined  to  a  tenure  by 
barony,  a  man  might  have  holden  of  the  person  of  the  king  by 
knight's  service,  socage,  or  any  other  tenure,  as  well  as  by  barony. 

At  the  common  law  tenure  in  capite  was,  in  the  general,  so  g  j^^p  jg^^ 

inseparable  from  a  holding  of  the  person  of  the  king,  that  if  land  Lowe's  case. 

or  tenement  was  granted  by  the  king  to  hold  of  his  person,  the  BroTcn.pl.5. 
grantee,  although  no  service  was  reserved,  would  have  been  tenant 
tn  capita :  because  this  tenure  was  most  advantageous  for  the  king. 

If  the  king  had  purchased  land  or  tenement  of  a  subject,  and  Bro.  Ten. 

had  afterwards  granted  it  to  be  holden  of  his  person,  without  re-  pi-  9-    '^  Roll. 

serving  Abr.  504,  so5. 
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serving  any  service,  this  grant  would  have  created  a  tenure  in 

capitc, 

2  Inst.  64.  If  an  honour  had  been  forfeited  to  the  king,  and  a  manor 

^R  T^Ah*'^*  ^^^^^^"  thereof  had  come  thereby  to  him,  and  the  king,   after 

505°        ^        being  seised  of  the  manor,  had  enfeoffed  any  person  of  it,  to  be 

holdeu  of  his  person,  the  feoffee  would,  although  no  service  was 

reserved,  have  been  tenant  in  capite. 

But,  in  some  cases,  a  grant  to  hold  of  the  person  of  the  king, 
did  not,  even  at  the  common  law,  create  a  tenure  in  capite, 
s  Inst.  64.  If  an  honour  had  been  seized  into  the  king's  hands,  and  a 

Bro.Ten.pl.  9.  nianor  holden  thereof  had  escheated  to  him,  as  of  a  common 
sRolLAbr.  escheat,  and  the  king,  after  being  seised  of  the  manor,  had 
granted  it  to  be  holden  of  his  person,  the  grantee  would  have 
held  it  by  the  same  service  as  the  manor  was  before  holden  ;  be- 
cause this  was  not  a  forfeiture  to  the  king  as  king,  but  an  escheat 
to  him  as  lord. 
6  Rep.  6.  So,  if  land  or  tenement,  holden  of  a  mesne  lord,  had  come  to 

Mol>n*8  case,  the  king  by  forfeiture  for  high  treason,  and  the  king,  after  being 
^"r  u^ak '*"^*  seised  thereof,  had  granted  it-to  J.  &,  tene7idum  de  nobis,  harredihus 
^2  ^       ^i  snccessorilnis  tiostris,  et  aliis  cajntalibtis  do}ni?u's  feodi  illius,  per 

servitia  inde  debita  et  dejiire  consueta,  J.  S.  would  not  have  been 
tenant  in  capitc ;  for  by  this  grant  the  tenure  of  the  mesne  lord,  as 
well  as  that  of  the  king,  as  supreme  lord,  would  have  been  revived. 
An  end  was  put  to  many  distinctions  concerning  tenure    i7i 
1  E.  6.  c.  4.       capite,  which  prevailed  at  the  common  law,  by  a  statute  made  in 
^         ^400    ^  Edw.  6.,  it  being  thereby  enacted,  "  That  such  honours,  castles, 
^y        '        '  "  manors,  lands,  tenements,  or  other  hereditaments,  which  now 
"  are,  or  hereafter  shall    be   holden   of  the   king,  his  heirs    or 
"  successors,  [or  by  any  of  his  subjects  by  knight's  service,  so- 
"  cage,  or  otherwise,  as  of  any  of  his  or  their  dukedoms,  earldoms, 
"  baronies,  castles,  manors,  lands,  tenements,  fees,  or  seigniories,] 
**  which  did  come  to  the  king  or  his  noble  ancestors,  or  hereafter 
"  shall   come   to   the   king,  his    heirs,  or   successors,  by  any  at- 
"  tainder,  conviction,  outlawry,  or    surrender,  shall   not   from 
"  henceforth  be  adjudged,  deemed,  or  construed  to  be  holden  ifi 
**  capite ;  any  ambiguity,  doubt,  or  question  heretofore  moved  to 
"  the  contrary  notwithstanding." 
1  Inst.  77.  It  is  said  in  some  books,  that,  at  the  common  law,  every  hold- 

F.  N.  B.  256.     in#r  of  the  king,  as  of  an  honour,  was  a  tenure  in  capite. 
Bro.Liv.pl.  58.      Ob'  ^ 

1  Inst  108.  ^"^  ^^  seems  to  be  the  better  opinion,  that  no  grant,  to  hold  of 

2  Inst.  64.  the  king  as  of  an  honour,  did,  even  at  the  common  law,  create 
BroTcn.pl.      a  tenure  in  capite  ;  and  that  Ma<^na  Chart  a  is  not  introductive  of 

61.  pi.  100.  Qj\y  new  law  as  to  this  matter,  but  declaratory  of  the  common 
Magna  Ch.        ,  ^  ^ 

C.30.  '*^- 

[But  this  notion,  that  a  tenure  ui  de  honore  is  not  a  tenure  in  capite  is  controverted  by  Mr. 
Madox  with  great  cogency  of  reasoning.  Tenure  in  capite,  in  its  genuine  sense,  signifies  a 
tenure  of  another  tine  medio,  that  is,  iinmediutely  and  without  the  interposition  of  any  mesne 
or  intermediate  lord ;  and,  therefore,  where  an  honour  or  other  seigniory  came  into  the  hands 
of  the  crown  by  escheat  or  otherwise,  its  tenants  were  as  much  tenants  in  chief  to  the  king,  as 
those  who  were  so  by  original  grant  from  the  crown.  In  nroof  of  this  Mr.  Madox  selects, 
from  ancient  records,  a  great  variety  of  instances  between  tlie  8th  of  Richard  the  First,  and  the 
20th  oi  Henry  the  Sixth,  in  which  tenures  tit  de  honore  are  expressly  styled  tenures  in  capite ;  and 

as 
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as  he  adds  noinstances  of  a  later  time  than  Henry  the  Eighth,  and  Queen  Elizabeth,  in  which  the 
words  in  capite  are  omitted,  it  may  be  conjectured  that  the  error  he  complains  of  originated  soon 
after  the  time  o{ Henri/ the  Ssixth.  Mad.  Baron.  Angl.  181.  The  design  of  excluding  tenures  tit  de 
honore  from  the  description  of  tenures  in  capite  was  to  distinguish  those  estates  which  were  held 
of  the  king  by  a  tenure  originally  created  by  the  king,  from  those  held  of  him  by  a  tenure  com- 
mencing by  the  subinfeudation  of  a  subject,  between  which  there  were  many  differences  in  point 
of  incident  very  essential  both  to  the  lord  and  tenant.  Mad.  Baron.  Angl.  12.  But  it  should 
have  been  recollected, that  the  distinction  aimed  at  was  already  marked,  with  equal  sufficiency 
and  more  correctness,  by  denominating  tenures  of  the  first  sort  tenures  ut  de  corondy2^\d  those 
of  the  second,  tenures  ut  de  honore.  The  influence  of  this  mistaken  notion  of  tenure  in  capite 
is  ver}'  evident,  as  well  throughout  the  statute  of  Car.  2.  for  taking  away  the  oppressive  fruits 
of  knight's  service  and  tenure  in  capitcy  as  in  those  grants  from  the  crown,  which  in  the  tenendum 
are  expressed  to  be  ut  de  honore  et  non  in  capite.     Hargr.  Co.  Litt.  108.  a.  note.  (3). 

It  is  indeed  true  in  fact,  that  divers  lands  and  tenements  were  Bro.Ten.pl. I. 
heretofore  holden  of  the  king  in  capite,  as  of  certain  honours,  and 
particularly  as  of  the  honour  of  Lancaster :  but  this  is  easily  to 
be  accounted  for. 

As  some  honours,  and  particularly  that  o{  Lancaster,  had  here-  2  Roll  Abr. 
toiore  jura  regalia  annexed  to  them,  the  person  seised  of  such  an  503. 
honour,  being  a  kind  of  petty  king,  might  very  well  have  created 
a  tenure  in  capite ;  and  if  lands  or  tenements  were  once  holden 
of  such  an  honour  i?i  capite,  they  would,  if  the  honour  came  after- 
wards into  the  hands  of  the  king,  be  holden  of  him  in  capite,  as 
of  that  honour. 

Every  tenure  in  capite  must  originally  have  been  created  by  a  2  Inst.  501. 
king,  or  by  a  person  possessed  of  Jura  regalia;  for  no  tenure,  2  Roll.  Abr. 
which  was  originally  created  by  a  subject,  could  afterwards  be-  '^^'*'    ^^'  ^^' 
come  a  tenure  in  capite. 

If  a  prince  of  the  blood  had  granted  land  or  tenement  to  be  2  Roll.  Abr. 
holden  of  his  person,  this,  although  he  afterwards  succeeded  to   ^o** 
the  crown,  would  not  have  become  a  tenure  m  capite. 

If  a  tenant  had  holden  of  the  person  of  the  mesne  lord,  and   1  Inst.  108. 
the  seigniory  of  tlie  mesne  lord  had  been  forfeited   to  the  king  ^  Roll.  Abr. 
for  high  treason,  the  tenure,  although  the  holding  would  from  ^^^*         '  ^^' 
thenceforth  have  been  of  the  person  of  the  king,  would  not  have 
become  a  tenure  in  capite. 

A  tenant  in  capite,  besides  being  liable  to  the  services  and 
fruits  of  the  particular  tenure  by  which  he  held,  was  moreover 
liable,  on  the  account  of  his  tenure  in  capite,  to  a  fine  for  alien- 
ation, and  to  primer  seisin. 

But  by  the  12  Car.  2.  c.  24.  §  1.  tenure  in  capite  was  changed   i2Car.2.c.24. 

into  tenure  in  common  socage,  and  all  persons,  who  before  held  [See  Mad. 

in  capite,  were  discharged  ot  a  fine  for  alienation,  and  of  primer  *^a''o"-  Angl. 

seisin  ^^^'  ^'^^* 

**^'^*"-  where  the 

leanic<l  author  observes  on  the  inaccuracy  of  language  in  the  12  Car.  2.  about  tenure  in  capite. 
The  title  of  the  act  expresses,  that  it  was  made  for  taking  away  tenure  in  capite;  and  the  first  en- 
acting clauftc  proceeds  on  the  same  idea.  But  had  the  act  been  accurately  penned,  it  would  simply 
hm  ditchargcd  such  tenure  of  its  oppressive  fruits  and  incidents;  which  would  have  as- 
•iinilated  it  to/w  and  common  tocagCy  without  the  appearance  of  attempting  to  annihilate  the 
mdtHbh  diidiictaon  between  holding  immediately  of  the  king,  and  holding  of  him  through  the 
_  -^      of  other  lords.    Hargr.  Co.  Lit.  108.  a.  note  (5).J 
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(F)  Of  Tenure  in  Frank-AImoign. 


T 


'HE  services,  by  which  estates  may  be  holden,  are  sometimes 
spiritual,  at  other  times  temporal. 
Tenures  by  spiritual  services  are  two:  tenure  in  frank-almoign, 
and  tenure  by  divine  service. 

No  person,  except  an  ecclesiastic,  can  hold  by  either  of  these 
tenures. 

I  Inst.  93,  94.  Tenure  in  frank-almoign  is  where  an  ecclesiastic  holdeth  land 
of  a  lord,  without  any  service  being  annexed  to  the  tenure. 

1  Inst.  96,  97.  As  the  divine  service,  which  ought  of  right  to  be  performed, 
is  never  ascertained  by  the  deed  creating  a  tenure  in  frank- 
almoign, no  distress  can  be  made,  although  it  be  not  performed. 
But,  if  the  divine  service,  which  of  right  ought  to  be  performed, 
be  not  performed,  the  ordinary  or  visitor  may  punish  the  tenant 
for  the  default. 

1  Inst.  93.  95.  An  ecclesiastic,  who  holds  in  frank-almoign,  is  bound  of 
right  to  make  orisons,  to  say  prayers  or  masses,  or  to  perform 
other  divine  service,  for  the  soul  of  the  grantor,  and  for  the 
souls  of  such  heirs  of  the  grantor  as  are  dead,  and  for  the  pros- 
perity and  good  life  of  such  heirs  of  the  grantor  as  are  living. 

Huwk.  Abr.  As  the  manner  of  celebrating  divine  service  has  been  altered 

Co.  Inst.  MG.  l)y  divers  statutes,  it  is  sufficient  if  a  tenant  in  frank-almoign 
perform  such  divine  service,  as  he  may  now  lawfully  perform. 

1  Inst.  99.  As  no  land  or  tenement  can  be  holden  in  frank-almoign,  ex- 

2  Inst.  502.       ^.gp^  Qp  ^j^g  original  grantor  and  his  heirs,  a  stop  was  put  to  the 

creation  of  this  tenure  by  the  statute  of  qtiia  emptoi-es  lararum : 
it  being  thereby  enacted,  that  the  grantee  of  an  estate  in  fee,  in 
any  land  or  tenement,  shall  hold  the  same  of  the  chief  lord  of 
the  fee  by  such  services  as  the  grantor  before  held. 

1  &  2.  P&  M.       But  by  the  1  &  2  of  Ph.  &  M.  c.  8.  §  54.,  a  licence  was  given 

^'   •  y     '        to  create  a  tenure  in  frank-almoign. 

1  Inst.  93.  95.  A  grant  to  hold  in  frank-almoign  does  so  entirely  exclude  all 
temporal  services,  that  fealty,  which  is  incident  to  every  other 
tenure,  is  not  incident  to  that  in  frank-almoign. 

1  Inst.  98,  99.       But,  if  a  tenant  in  frank-almoign  alien  his  land  or  tenement 

2  Inst.  502.       in  fee,  to  be  holden  of  the  lord  by  the  same  services  as  he  held, 

the  alienee,  although  he  be  an  ecclesiastic,  shall  hold  it  by  fealty: 
for  he  cannot  hold  in  frank-almoign,  because  he  does  not  hold 
of  the  original  grantor  or  his  heirs ;  and,  as  every  tenant,  except 
tenant  in  frank-almoign,  must  hold  by  some  service,  the  law 
creates  a  tenure  by  fealty ;  because  this  tenure,  fealty  being  the 
least  service  which  can  be  done,  is  nearest  to  the  freedom  of 
the  former  tenure. 
1  Inst.  99, 100.  A  tenant  in  frank-almoign  is  not  only  exempted  from  all 
temporal  service.s,  but  the  lord  of  whom  he  holds  is  likewise 
bound  to  acquit  him  of  every  service  and  fruit  of  tenure,  which 
any  lord  paramount  may  demand  from  the  land  or  tenement 
holden  by  this  tenure ;  and  if  the  lord,  of  whom  the  tenant  in 
frank-almoign  holds,  do  not  acquit  him  of  every  such  service 

and 
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and  fruit,  but  suffer  a  distress  to  be  made  for  the  same,  he  may 
have  a  writ  of  mesne  against  the  lord,  and  recover  damages. 

By  the  12  Car.  2.  c.  24'.  §  7.  it  is  provided,  that  tenure  in   12  Car.  2. 
frank-almoign  shall  not  be  thereby  taken  away,  nor  be  subject  c  24.  §  7. 

to  any  greater  or  other  services,  than  it  was  before  subject  to.       t^":  ^^^  "e- 

•^  ^  .  .  **  cessity  of  this 

saving  clause  in  the  act,  how  the  provisions  of  it  could  have  extended  to  this  species  of 
tenure  ?     Hargr.  Co.  Litt.  100.  b.  note.] 

(G)  Of  Tenure  by  Divine  Service. 

T^ENURE  by  divine  service  is,  in  many  respects,  so  similar  to 
tenure  in  frank-almoign,  that,  instead  of  repeating  what  was 
said  under  the  last  head,  it  will  be  sufficient  to  point  out  the 
difference  betwixt  the  two  tenures. 

The  divine  service  to  be  performed  by  a  tenant  by  divine   i  Inst.  96,  97. 
service  is  always  ascertained  in  the  deed  creating  the  tenure,  as 
that  certain  prayers  shall  be  said  upon  every  Friday  in  the  year ; 
which  is  never  done  in  the  deed  creating  a  tenure  in  frank- 
almoign. 

The  consequence  is,  that  the  lord  may  distrain  if  the  divine   1  inst.  96. 
service  be  not  performed ;   for  wherever  a  service  due  by  tenure 
is  certain,  a  distress  may  be  made  if  it  be  not  performed. 

Another  difference  is,  that  a  tenant  by  divine  service  is  liable   1  Inst.  97. 
to  fealty,  fealty  being  incident  to  every  service  for  the  neglect 
of  which  a  distress  may  be  made. 

It  is  not  provided  by  the   1 2  Car.  2.  c.  24.,  as  is  done  in  the  [Such  a  pro- 
case  of  tenure  in  frank-almoign,  that  tenure  by  divine  service  vision  in  either 

shall  not  be  taken  away ;    but  this  tenure  is  not  thereby  ex-  f^®  ^^^™^  ^^ 

1,1  "^  •'be  unneces- 

pressly  taken  away.  j 

(H)  Of  Tenure  by  Knighf  s  Service. 

nPENURES  by  temporal  services  were  heretofore   very  nu- 
merous ;  for,  before  the  statute  of  quia  emptor  es  t  err  arum,  a 
reservation  of  any  service,  which  was  profitable  to  the  grantor, 
would  have  created  a  tenure  by  that  service. 

The  tenures  by  temporal  services  which  had  acquired  distinct 
names,  were  tenure  by  knight's  service,  tenure  by  escuage,  tenure 
by  grand  serjeantry,  tenure  by  petit  serjeantry,  tenure  by  castle 
guard,  tenure  by  cornage,  tenure  in  burgage,  tenure  in  villain- 
age, and  tenure  in  socage. 

Some  of  these  tenures  are  now  taken  away;  others  of  them 
are  changed  into  tenure  in  socage :  but,  as  frequent  mention  is 
made  of  these  tenures  in  the  books,  it  cannot  be  amiss  to  give 
a  short  account  of  every  one  of  them. 

Tenure  by  knight's  service  was  the  holding  of  an  estate  by   1  jngt.  74. 
lome  corporal  service,  to  be  performed  for  the  defence  of  the 
realm. 

It  will  follow  from  this    definition,  that  divers  tenures,  as 
tenure  by  escuage  and  some  others,  were  in  reality,  notwith- 
standing 
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Standing  they  have,  from  tlie  specialty  of  the  services  to  be 
performed,  acquired  other  names,  tenures  by  knight's  service. 

And  indeed  every  corjooral  service  which  a  tenant  was  bound 
to  perform  in  war  was,  although  the  service  itself  was  not  of  a 
military  kind,  knight's  service. 

1  Inst  69.  Sir  Richard  JtockesUy  was  bound  by  tenure  to  be  vantarius 

rcgiSf  that  is,  the  king's  fore-footman,  when  he  went  into  Gas- 
cony  to  make  war,  until  he  had  worn  out  a  pair  of  shoes  which 
cost  four-pence.  This  service,  as  it  was  to  be  performed  when 
the  king  went  into  Gascony  to  make  war,  was  holden  to  be 
knight's  service. 

1  Inst.  74,  75.  Knight's  service  was  called  chivalry ;  because  the  service  was, 
for  the  most  part,  to  be  performed  on  horseback. 

1  Inst.  69.  74.  It  was  also  called  servitiwn  forinsecum  ;  because  a  tenant  was 
liable  to  this,  over  and  above  all  other  services  which  were  due 
to  his  lord. 

1  Inst,  74,  75.  It  has  been  also  called  servitiimi  regale,  because  it  was  ul- 
timately due  only  to  the  king ;  for  no  lord,  although  his  tenant 
held  of  him  by  knight's  service,  could  compel  the  performance 
thereof,  unless  the  lord  was  himself  with  the  king's  army  in 
actual  service,  or  had  compounded  with  the  king  for  his  own 
service. 

This  service  was,  in  many  grants,  expressly  reserved ;  and 
where  this  was  not  done,  as  it  was  instituted  for  the  defence  of 
tlie  realm,  every  intendment  was  made  to  increase  it  as  much 
as   possible. 

9  Rep.  123.  Wherever  land  or  tenement  was  granted,  and  there  was  not 

Bro.Ten.pl. 3.  in  the  grant  such  a  reservation  as  did  create  a  tenure  in  socage, 

pi.  7.     1  Inst,  it  was  constantly  holden  that  such  land  or  tenement  should  be 

85, 86.  holden  by  knight's  service. 

1  Inst.  68,  69,       Every  tenant  liable  to  this  service,  who  held  so  much   land 

70.  74,  75.        as  amounted  to  a  knight's  fee,  was,   upon  being  summoned, 

2^RoU.  Abr.  bound  to  come  on  horseback,  or  to  send  a  sufficient  deputy, 
well  arrayed,  to  any  place  within  the  realm  which  was  appointed 
by  the  king;  and  every  tenant  liable  to  this  service,  who  held 
less  than  a  knight's  fee,  was  bound  to  contribute,  in  proportion 
to  the  estate  by  him  holden,  to  the  expense  of  a  horseman. 

1  Inst  69.  The  opinions  are  different  as  to  the  quantity  of  land  which 

did  amount  to  a  knight's  fee :  but  the  better  opinion  seems  to 
be,  that  this  did  not  depend  upon  the  quantity  but  upon  the 
value  of  the  land  ;  for  that  any  quantity  of  the  value  of  twenty 
pounds  a  year  did  amount  to  a  knight's  fee. 

1  Inst  75  Knight's  service  being  instituted  for  the  defence  of  the  realm, 

an  heir  was  held  to  be  incapable  of  performing  it  before  he  was 
twenty-one  years  of  age;  and  that  he  might,  during  his  younger 
years  be  taught  deeds  of  chivalry  and  virtuous  and  worthy 
sciences,  the  lord  was,  during  his  minority,  to  have  the  custody 
of  the  heir. 

1  Inst  75.  Tenants  by  knight's  services  were,  in  ancient  times,  entitled 

to  divers  privileges  and  exemptions,  for  the  sake  of  encouraging 
them  to  be  the  better  prepared  with  horses  and  arms  for  the 

defence 
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defence  of  the  king  and  realm  :  but  these  were  lost  many  years 
before  tenure  by  knight's  service  was  taken  away. 

Besides  the  military  service  due  from  a  tenant  by  knight's 
service  he  was  also  liable  to  the  services  of  homage  and  fealty. 

The  fruits  to  which  this  tenure  was  liable  were,  ward,  mar- 
riage, aid  for  making  the  lord's  eldest  son  a  knight,  aid  for  the 
marriage  of  the  lord's  eldest  daughter,  and  relief. 

By  the   12  Car.  2.  c.  24.  §  1.  tenure  by  knight's  service  is   12C.  2.  c.  54. 
changed  into  tenure  in  socage.  §  *• 

By  the  same  statute,  §  2.,  the  socage  tenure,  into  which  tenure  §  2. 
by  knight's  service  is  changed,  is  discharged  of  homage,  ward, 
marriage,  aid  for  making  the  lord's  eldest  son  a  knight,  and  aid 
for  the  marriage  of  the  lord's  eldest  daughter. 

And  by  the  same  statute,  §  5.,  it  is  enacted,  that  the  new  tenure  §  5. 
in  socage  should  be  only  liable  to  such  relief  as  tenure  in  socage 
was  before  liable  to. 

(I)  Of  Tenure  by  Escuage. 

T  F  a  man  were,  by  tenure,  bound  to  perform  knight's  service  ||(a)  Madox, 
in  a  voyage  royal,  this  was  tenure  by  escuage.  (a)  Hist,  of  Exch. 

c.  16.,  con- 
ceives that  escuage  may  have  been  levied  by  Henry  I.  The  earh'est  mention  of  it,  however, 
in  a  record,  is  under  Henry  II.  in  1159.  Lyttleton*s  Hist.  H.  2.  vol.  iv.  p.  13.  An  important 
provision  in  the  Magna  Charta  of  John^  secures  the  assessment  of  escuage  in  parliament.  This 
IS  not  renewed  in  the  Charter  of  Henry  III. ;  but  the  practice  during  his  reign  appears  to 
have  been  conformable  to  its  spirit.    See  Hallam's  Midd.  Ages,  vol.  i.  p.  3lo.|| 

Every  tenant  by  escuage  was  also  tenant  by  knight's  service :   i  inst.  69.  82, 
but  many  tenants  by  knight's  service  were  not  liable  to  escuage;   83.  106.  108. 
for  escuage  was  never  due  but  by  special  reservation. 

As  every  going  of  the  king  into  Scotland,  or  into  any  other   i  Inst.  69. 
place  out  of  England,  was  called  a  voyage  royal,  there  were,  of  [Q"*  Whether 

course,  other  voyaijes*  royal  as  well  as  for  war:    but  escuajre  f^c^age, where 

,      ,       .      •^^'  -^        ,  P  ^     knight  sser- 

was  only  due  in  a  voyage  royal  for  war.  vice  was  re- 

served generally^  could  be  claimed  in  all  foreign  expeditions,  whether  it  was  confined  to  ex- 
peditions into  particular  countries?     Hargr.  Co.  Litt.  74.  a.  note  (1).] 

And  this  service  was  only  due  in  such  voyage  royal  for  war   j  inst.  68. 
as  was  undertaken  for  the  suppression  of  a  rebellion,  or  for  the  2  Roll.  Abr. 
defence  of  the  realm  ;  for  if  the  design  of  the  voyage  royal  were  ^08. 
to  make  a  new  conquest,  escuage  was  not  due. 

Whenever  the  king,  either  in  person  or  by  his  lieutenant,   i  inst.  69.  72. 
undertook  a  voyage   royal  in  which   escuage  was  due,  every  Fitz.  N.B.  83. 
tenant  of  a  whole  knight's  fee,  who  was  liable  to  this  service,  ^  ^^^'  ^^^' 
was  bound  to  be  with  the  king's  army,  or  to  send  some  able  ^^°* 
man  to  be  there  in  his  room,  well  arrayed,  for  the  space  of  forty 
days,  or  to  compound  with  the  king  for  such  service ;  and  if  he 
held  more  or  less  than  a  whole  knight's  fee,  he  was   bound   to 
be  with  the  king's  army,  in  person,  or  by  deputy,  for  a  longer 
or  shorter  space  of  time  than  forty  days,  in  proportion  to  what 
he  held,  or  to  compound  for  such  service. 

The  time  of  the  service  in  a  voyage  royal  did  not  commence  j  ^^^  ^j 

until 
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until  the  king  had  entered  into  the  foreign  nation ;  for  it  could 
not  till  then  be  performed. 

1  Inst  69.  But  every  tenant  by  escuage  was  not,  unless  lie  held  imme- 

diately of  the  king,  obliged  to  serve  in  every  voyage  royal  where 
escuage  was  due. 

If  two  mesne  lords  and  tenant  paravail  all  held  by  this  service, 
i."^"^*vf  ^n^^i    ^^'^^<^r  ^h^  second  mesne,  nor  the  tenant  paravail,  was  bound  to 

2  Roll  Abr.  perform  it,  unless  the  first  mesne  did  perform  it  to  the  king  ;  but, 
510.  iJAc-  if  the  first  mesne  did  perform  it  to  the  king,  the  second  was  bound 
cordjnjjio  Mr.  by  his  tenure  of  the  first  to  perform  it  to  him :  and  in  like  man- 
Madox  s  ac-  jjgj.^  jf  ^jjg  second  did  perform  it  to  the  first  mesne,  the  tenant 
that"ihe  ford  **  paravail  was  also  bound  to  perform  it  to  the  second  mesne, 
though  he  did  not  to  go  in  person  or  send  a  deputy,  was  entitled  to  escuage  from  his  tenants 
if  he  was  charged  with  escuage  to  the  king.  Mad.  Hist.  Exch.  fol.  edit.  469.  Harg.  Co.  Lit. 
72.  b.  u.  4.|j 

1  Inst.  69, 70.  Although,  however,  neither  the  second  mesne  nor  the  tenant 
Fitz.  N.  B.  84  .paravail  was  bound  to  serve  in  a  voyage  royal,  unless  the  first 
mesne  did  serve  in  the  voyage ;  yet,  if  either  of  these  did  serve 
in  the  voyage,  for  so  long  time  as  the  first  mesne  ought  to  have 
served,  this  would  have  excused  the  default  of  the  first  mesne; 
for  only  one  escuage  was  due  to  the  king  for  the  tenancy. 

1  Inst  72.  '^^  '^^^'^  ^^  ^^^  king's  army  was  returned  from  a  voyage  royal, 
Fitz.  N.  B.  85.  every  one  of  his  tenants  by  escuage,  who  had  not  performed  the 

2  Koll.  Abr.      service,  nor  compounded  with  the  king  for  it,  was  liable  to  pay  a 
^^-  sum  of  money  for  his  default. 

1  Inst.  72,  73.        -^"^  ^"  ^^^^  manner  every  mesne  lord  who  held  of  a  superior 
Fiu.  N.  B.  83.  lord  by  escuage,  and  every  tenant  paravail  who  held  by  escuage, 
was  liable  to  pay  a  sum  of  money  to  the  lord  of  whom  he  held, 
for  his  default  in  not  performing  the  service,  or  compounding  for 
it:  but,  if  such  superior  lord  had  himself  made  default  he  was 
not  entitled  to  receive  any  thing  for  the  default  of  the  mesne 
lord. 
1  Inst.  72, 73.        The  sum  to  be  paid  by  tenants  by  escuage,  who  had  made  de- 
Fiu.  N.  B.  83.  fault,  was  always  ascertained  by  parliament :  for,  as  it  concerned 
a  great  number  of  persons,  the  king  could  not  ascertain  it  by  his 
own  authority. 
1  Inst.  72.  The  manner  of  ascertaining  the  sum  to  be  paid  in  such  case, 

Fiu.N.B.  83.    was  at  the  rate  of  a  sum  certain  for  a  knight's  fee,  and  of  a  pro- 
portionate sum  for  a  greater  or  less  quantity  of  land  than  a 
knight's  fee. 
12  C.2.  c.  24.       fiy  the  12  Car.  2.  c.  24.  §  2.,  tenure  by  escuage  underwent  the 
§2.  same  changes  as  tenure  by  knight's  service  did. 


1  Inst.  105, 
106,  107. 


(K)  Of  Tenure  by  Grand  Serjeantry. 

TF  a  man  be  by  tenure  bound  to  perform  a  military  service  to 
the  person  of  the  king,  as  to  carry  his  banner  or  his  lance, 
||or  to  lead  his  army,  or  be  his  marshal,  or  to  carry  his  sword  be- 
fore him  at  his  coronation,  or  to  be  his  sewer  at  his  coronation, 
or  his  carver,  or  his  butler,  or  to  be  one  of  his  chamberlains  at 
the  receipt  of  his  exchequer,  ||  this  is  tenure  by  grand  serjeantry. 

The 


(L)  Of  Tenure  by  Petit  Serjeaniry.  5TI 

The  service  due  by  this  tenure  was  called  grand  serjeantry,  or  i  inst.  105, 
the  gieat  service ;  because,  on  account  of  the  excellency  of  the  106, 1074 
person  to  whom  it  was  to  be  performed,  it  was  a  greater  and  more 
worthy  service ;  for  if  the  same  service  were  to  have  been  per- 
formed to  the  person  of  a  mesne  lord,   it  would  have  been  only 
knight's  service. 

Tenure  by  grand  serjeantry  was  not,  however,  confined  to  the  1  Inst.  106. 
holding  by  a  military  service  to  be  performed  to  the  person  of  the 
king. 

For  if  a  man  were  by  tenure  bound  to  execute  the  office  of  1  Inst.  106. 
marshal,  high  constable,  high  steward,  or  great  chamberlain  of 
England,  this  was  tenure  by  grand  serjeantry. 

It  was  also  tenure  by  grand  serjeantry,  if  a  man  were  by  tenure  i  Inst.  106. 
bound  to  execute  an  office  which  concerned  the  receipt  of  the 
king's  treasure,  or  the  administration  of  justice. 

It  was  also  tenure  by  grand  serjeantry,  if  a  man  were  by  tenure  1  Inst.  106. 
bound  to  perform  any  service  to  the  person  of  the  king  at  his 
coronation,  as  to  carry  the  sword  or  cup. 

If  the  service  due  by  this  tenure  were  of  a  military  kind,  it  Jiv/^'ii^^* 
could  never  be  performed  by  deputy.  |,^  Litt^Se. 

b.  li.  5\\ 

If  the  service  due  by  this  tenure  were  to  be  performed  in  time  1  inst.  107. 
of  peace,  and  the  man  who  by  tenure  ought  to  do  the  same,  were 
not  of  sufficient  dignity  for  the  performance  thereof  in  person, 
he  was  allowed  to  make  some  person  of  sufficient  dignity  his 
deputy. 

But,  if  a  woman,  or  an  infant,  became  seised  of  any  land  or  1  Inst.  107. 
tenement,  to  which  the  performance  of  a  service  due  by  this 
tenure  in  the  time  of  peace  was  annexed,  neither  of  these  could 
make  a  deputy  ;  but  a  proper  person,  both  of  these  being  inca- 
pable thereof,  was  appointed  by  the  king  to  perform  it. 

Although  every  tenant  by  grand  serjeantry  was  likewise  tenant  *  ^"^'- 1°^' 
by  knight's  service ;  yet  every  such  tenant  was  exempted  from  the 
aid  for  making  the  lord's  eldest  son  a  knight,  and  likewise  from  the 
aid  for  the  marriage  of  the  lord's  eldest  daughter,  to  both  which 
other  tenants  by  knight's  service  were  liable. 

By  the  12  Car.  2.  c.  24.  §  1.,  tenure  by  grand  serjeantry  is  12  C.  2.  c.  24. 

chanced  into  tenure  in  socace.  $  i«  [Vide 

^  ^  Hargr.  Co. 

Litt.  I08.a.note(l.)] 

But  by  the  same  statute,  §  7.,  it  is  provided,  that  no  honorary 
service,  which  was  before  due  by  this  tenure,  should  be  taken 
away. 

(L)  Of  Tenure  by  Petit  Serjeantry. 

TF  a  man  be,  by  tenure,  bound  to  pay  yearly  to  the  king  a  bow,   1  inst.  108. 

an  arrow,  or  any  otlier  instrument  of  war,  this  is  tenure  by 
petit  serjeantry. 

A  tenant  by  petit  serjeantry  was  only  liable  to  fealty,  and  the  1  luft.  108. 
payment  of  the  thing  due. 
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1  Inst.  108.  This  tenure,  notwithstanding  its  being  called  by  another  name, 

||The  tenure      jg  ^  species  of  tenure  in  socage, 
of  petit  ser-  ^  ^ 

jeantr}'  is  not  named  in  the  18  Car.  2.,  but  the  statute  »  not  without  its  operations  on  this 
tenure.  It  being  necessarily  a  tenure  in  capites  though  in  effect  only  so  by  socage,  lirery,  and 
premier  seisin  were  of  course  incident  to  it  on  a  descent ;  and  these  are  expressly  taken 
away  by  the  statute,  from  every  species  of  tenure  in  capite,  as  well  socage  in  capite,  as  knight's 
tennce  in  capUe.  But  we  iqiprehend  that  in  other  respects  petit  serjeantry  is  the  same  as  it  was 
before ;  that  it  continues  in  denomination,  and'still  is  a  dignified  branch  of  the  tenure  by  socage, 
from  which  it  only  differs  in  name,  on  account  of  its  reference  to  war.  Hargr.  Co.  Lit.  10&. 
b.n.(l.)ll 

(M)  Of  Tenure  by  Castle  Guard. 

1  Inst.  89,83.    TF  a  man  were  by  tenure  bound,  upon  reasonable  notice  given 
to  him  that  an  enemy  was  coming,  to  defend  a  tower  or  any 
certain  part  of  a  castle  belonging  to  his  lord,  or  to  pay  a  certain 
rent  in  lieu  of  such  service,  this  was  tenure  by  castle  guard. 
1  Inst.  87.  Jf  the  tenant  had  not  the  alternative  of  paying  a  certain  rent 

in  lieu  of  this  service,  but  was  obliged  to  perform  it  in  person, 
or  by  deputy,   this  tenure  was  a  species  of  tenure  by  knight's 
service. 
1  Inst.  87.  And  it  continued  to  be  a  species  of  tenure  by  knight*s  service, 

P*®  **^* ,  although  a  sum  of  money  in  gross  was  in  lieu  of  the  service  vo- 
noteupon  this  luntarily  paid  by  the  tenant,  and  received  by  the  lord. 

1  Inst.  87.  Wherever  a  certain  rent  was  to  be  paid  to  the  lord  in  lieu  of 

the  service,  this  tenure  was  a  species  of  tenure  in  socage. 
Magn.  Chart.        If  a  tenant  by  castle  guard  were  at  any  time  called  out  to 
C.20.  perform  knight's  service  in  the  king's  army,  he  was,   for  so  long 

9liiit.34.         ^jjjjg  j^  |jg  served  in  the  king's  army,  excused  from  the  service 

of  castle  guard. 
1  lott.  85.  The  service  due  by  this  tenure  was  not  discharged,  although 

the  castle  to  which  it  appertained  was  entirely  demolished ;  the 

tenant  being,  in  such  case,  only  excused  from  the  service  until 

the  castle  was  rebuilt. 
4  Ren.  86  gy^  Jf  1qj.j  ^jjJ  tenant  by  castle  guard  were,  and  the  lord  had 

pi.  11.  granted  the  seignory  whilst  the  castle  was  demolished,  the  ser- 

1  Inst.  83.  vice  due  by  this  tenure  would  have  been  discharged ;   because 

the  grantee  had  not  the  castle :  nor  could  it  have  been  revived, 

if  the  grantee  had  built  a  new  castle. 
12C.2.  c.  24.        Wherever  this  tenure  was  a  species  of  tenure  by  knight's 
^  '•  service,  it  is  by  the  12  Car.  2.  c.  24.  §  J.,  changed  into  tenure  in 

socage. 
$  *•  And  by  the  same  statute,  j  2.  tenants  by  casde  guard,  who 

were  also  tenants   by  knight's  service,  are  discharged  of  such 

services  and  fruits  of  tenure  as  other  tenants  by  knight's  service 

are  discharged  of. 
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(N)  Of  Tenure  by  Cornage. 

TF  a  man  were,  by  tenure,  bound  to  wind  a  horn,  for  the  sake  ^  ^"s**  ^^^* 

of  alarming  the  country,  as  often  as  he  heard  that  an  enemy 
was  come,  or  about  to  come,  into  E?igland^  this  was  tenure  by 
cornage. 

This  tenure,  if  the  tenant  held  immediately  of  the  king,  was  a  l  Inst.  106. 
species  of  tenure  by  grand  serjeantry :  but,  if  he  held  of  a  com- 
mon person,  it  was  a  species  of  tenure  by  knight's  service. 

By  the  12  Car.  2.  c.  24.  }  1.  this  tenure  is  changed  into  tenure  12C.2.  c.24. 
in  socage.  §  !• 

And  by  the  same  statute,  §  2.  such  tenants  by  cornage  as  were  §  2. 

likewise  tenants  by  grand  serjeantry  are  discharged  of  such  ser- 
vices and  fruits  of  tenure  as  other  tenants  by  grand  serjeantry 
are  discharged  of;  and  such  tenants  by  cornage  as  were  like- 
wise tenants  by  knight's  service  are  discharged  of  such  services 
and  fiuits  of  tenure  as  other  tenants  by  knight's  service  are 
discharged  of. 


(O)  Of  Tenure  in  Burgage. 

TF  a  man  hold  an  estate,  which  lies  in  a  borough,  of  the  king  1  Inst  109, 

or  other  lord  of  the  borough,  by  a  certain  yearly  rent,  this  is 
tenure  in  burgage. 

Tenure  in  burgage  was  only  liable  to  fealty,  and  the  payment  1  Inst.  109. 
of  the  yearly  rent. 

This  tenure,  notwithstanding  its  being  called  by  another  name,  J  J?^**  '^^* 
is  a  species  of  tenure  in  socage.  obsenre^JJiy^ 

thing  in  the  statute  of  Car.  2.  c.  24.  which  in  the  least  varies  the  tenure  by  burgage.  For 
further  information  about  Burgage  and  Boroushsy  see  Brady  on  Bor.,  Madd.  Firma  Burgi, 
Squire's  Anglo-Sax.  Gov.  Ist  edit.  tit.  Boroughs  in  Index,  and  Wright's  Tenures,  205.,  Harg. 
Co.  Lit.  116.  a.  n.  l.|| 


(P)  Of  Tenure  in  Villainage. 


I 


F  a  man  were  by  tenure  bound  to  perform  a  base  service  for 

his  lord,  this  was  tenure  in  villainage. 

Tenure  in  villainage  was  of  two  kinds :  tenure  in  villainage, 
and  tenure  in  pure  villainage. 

In  the  former  of  these,  the  service  to  be  performed,  although   ilnst.  lie. 
base,  was  certain,  as  to  carry  the  dung  of  the  lord,  and  spread  it 
upon  his  land. 

In  the  latter,  tlie  service,  which  depended  altogether  upon  the   i  Ingt.  116. 
will  of  the  lord,  was  so  uncertain  that  the  tenant  could  never 
tell  at  night  what  service  he  was  to  perform  the  next  morning. 

Only  a  villain  could  be  a  tenant  in  pure  villainage :  but  a  free-   i  Inst  116. 
man  might  be  a  tenant  in  villainage. 
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(  Q  )  Of  Tenure  in  Socage. 

TF  a  man  be  by  tenure  bound  to  pay  any  certain  thing  to  the 
lord,  this  is  tenure  in  socage. 
1  Inst.  86.  Tenure  by  socage  is  so  called  from  soca,  a  soke  or  plough,  be- 

11(a)  ButSom-  cause  the  service  reserved,  at  the  first  institution  of  this  tenure^ 
138.  lierhes      ^^as  to  be  performed  with  a  plough,  {a) 

the  word  from  *oo,a  Saxcni  word  for  liberty  or  privilege,  and  agitim  from  agenda,  or  things  to  be 
done.  The  latter  part  of  this  etymology  seems  clearly  erroneous,  the  aghim  being,  as  Black* 
stone  concludes,  only  a  "  usual  termination."  With  this  amendment,  Blackstone  prefers 
Somner's  etymology  to  that  of  Littleton  in  the  text.  Sir  Martin  Wright  prefers  the  ety- 
moIo«y  of  Littleton.  Wright,  211.;  and  see  Co.  Lit.  86.  a,  n.  (l),  and  Black.  Cora.  b.  2. 
p.  8041 

1  Inst.  86.  In  ancient  times,  every  tenant  in  socage  was  bound,  by  a  re- 

servation in  his  grant,  to  serve  a  certain  number  of  days  in  every 
year,  in  ploughing  and  sowing  the  demesne  lands  of  his  lord. 

1  Inst.  86.  Afterwards,  the  service  was,  by  agreement  between  the  lord 

and  tenant,  changed  into  a  certain  payment :  but  the  name  of 
tenure  in  socage  was  still  retained. 

1  Inst.  86,  87.        In  still  later  times  every  tenure  by  which  a  certain  thing  was 

2  Roll.  Abr.       to  be  paid  to  the  lord  was,  for  the  sake  of  distinguishing  it  from 
^^'  tenure  by  knight's  service,  called  tenure  in  socage,  notwithstand- 
ing there  was  no  reservation  in  the  grant  of  the  service  of  the 
plough. 

J  Inst.  86.  If  the  reservation  in  the  grant  were  of  a  rose,  a  pair  of  spurs, 

or  a  rent,  every  such  reservation  made  a  tenure  in  socage. 

1  InsLlos.  If  a  man  were  by  tenure  bound  to  pay  annually  to  the  king  a 

bow,  an  arrow,  or  any  other  instrument  of  war,  this,  notwith- 
standing its  being  tenure  by  petit  serjeantry,  as  the  payment  was 
to  be  of  a  thing  certain,  was  a  species  of  tenure  in  socage. 

ilnst  87.Bro.       ^^^  tenant  by  escuage  was,   as  often  as  escuage  was  assessed 

Ten.  pi.  29.  by  parliament,  to  pay  a  sum  certain,  this  was  a  tenure  in  socage; 
for,  although  the  money  was  not  to  be  paid  at  a  time  certain,  a 
sum  certain  was  to  be  paid. 

Heretofore  an  inheritance  might  have  been  holden  by  tenure  in 
socage  ifi  cnpite,  as  well  as  by  tenure  in  socage. 

iaC.8.  c.  24.  But,  by  the  12  Car.  2.  c.  24.,  tenure  in  socage  in  capite  is 
changed  into  tenure  in  socage. 

Tenure  in  socage  is  liable  to  no  other  services  than  fealty  and 
the  payment  of  the  thing  due  to  the  lord. 

Tithes.    Vide  "  Tythes." 


TREASON, 


C     581      ] 


TREASON. 


T^HE  word  treason  is  derived  from  the  French  word  tralih\ 

which  signifies  to  beti'ay. 

There  are  two  sorts  of  treason":  high  treason,  and  petit  treason. 

High  treason  is  an  offence  against  that  allegiance  which  is  due 
to  the  king  from  every  man  who  lives  under  his  protection- 

High  treason  is  so  called,  by  reason  of  the  greatness  of  the 
personage  against  whom  it  is  committed. 

High  treason,  it  being  an  offence  of  the  most  dangerous  and 
fatal  consequences  to  society,  has,  in  order  to  deter  men  from 
being  guilty  thereof,  at  all  times  been  punished  by  the  law  of 
England  with  the  utmost  severity.  It  has,  for  the  same  reason^ 
been  more  strictly  guarded  against  than  any  other  offence.  To 
every  other  felony  an  actual  commission  of  the  felony  is  neces- 
sary; but  an  intention  to  commit  high  treason  is,  in  some  cases, 
equivalent  to  the  actual  commission  thereof. 

Petit  treason  consists  in  the  murder  of  a  person  by  one  who 
was  under  a  peculiar  obligation  to  preserve  and  defend  the  life  of 
the  person  murdered. 

This  offence,  it  being  of  very  dangerous  example,  has  always 
been  punished,  by  the  law  of  England,  with  more  severity  than 
any  other  murder. 

Some  things,  which  relate  to  the  offence  of  high  treason,  have 
been  already  treated  of;  as  commitment  for  high  treason,  under 
the  title  "Commitment  ;  "  forfeiture  and  corruption  of  blood  for 
high  treason,  under  the  title"  Forfeiture." 

The  remainder  of  what  appertains  to  this  Tide  shall  be  ranged  in 
the  following  oixler :  — 

(A)  Who  may  be  guilty  of  High  Treason. 

(B)  Against  whom  High  Treason  may  be  comitted. 

(C)  Of  High  Treason  in  tlie  general. 

(D)  Of  compassing  or  imagining  the  Death  of  certain 

Personages. 

(E)  Of  violating  certain  Personages.  » 

(F)  Of  levying  War  against  the  King. 

(G)  Of  adhering  to  the  King's  Enemies. 

P  p  3  (H)  Of 
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(H)  Of  counterfeiting  the   Great    Seal,    Privy    Seal, 
Privy  Signet,  or  Sign  Manual. 

(I)  Of  counterfeiting  or  diminishing  the  Money  current. 

(K)  Of  bringing  counterfeit  Money  into  the  Realm. 

(L)  Of  slaying  certain  Officers. 

(M)  Of  extolling  or  maintaining  the  Power  of  the  See 
of  Royne. 

(N)  Of  refusing  a  second  Time  to  take  the  Oath  of 
Supremacy. 

(O)  Of  puting  a  Popish  Bull  in  ure. 

(P)  Of  reconciling  any  Person,  or  being  reconciled,  to 
the  See  of  Rome. 

(Q)  Of  receiving  Popish  Orders  or  Education. 

(R)  Of  denying  the  Powers  of  Parliament  to  limit  the 
Succession  of  the  Crown. 

(S)  Of  affirming  that  a  Person,  not  in  the  Succession 
as  by  Law  established,  has  a  Right  to  the  Crown. 

(T)  Of  endeavouring  to  hinder  the  Person,  next  in 
the  Succession,  as  by  Law  established,  from  suc- 
ceeding to  the  Crown. 

(U)  Of  corresponding  with  the  Pretender  or  one  of  his 
Sons. 

(W)  Of  corresponding,   or  treating,    with  a  Rebel  or 
Enemy. 

(X)  Of  Petit  Treason  in  the  general. 

(Y)  Of  slaying  a  Husband  by  his  Wife. 

(Z)  Of  slaying  a  Master  by  his  Servant. 

(Aa)  Of  slaying  a  Prelate  by  an  Ecclesiastic  who  owes 
Obedience  to  the  Prelate. 

(Bb)  Of  the  Indictment  of  Treason. 

(Cc)  Of  the  Trial  of  Treason. 

(Dd)  Of  the  Evidence  of  Treason. 

(Ee)  Of  the  Judgment  of  Treason. 
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(A)  Who  may  be  guilty  of  High  Treason. 

ipVERY  subject,  who   is  of  the  age  of  discretion,  may  be  3in8t.4. 
guilty  of  high  treason.  i  Hawk. 

P.C.  c,  1.  c.  17.  §4. 

The  duty  of  allegiance  to  the  king  is  so  inseparable  from  a  i  inst.  129. 
natural  born   subject,  that,   notwithstanding  all  he  can   do  to   1  Hawk, 
renounce  his  allegiance,  or  to  transfer  it  to  a  foreign  prince,  P-^-  ^•i'^- 
whatever  would  be  high  treason  in  another  person  is  so  in  him.      st(5I-e°'^ 

Dyer,  298.     Macdonald*s  ca..  Post.  C.  L.  59.1J 

If  a  feme-covert  commit  high  treason  by  the  command  of  her  Bac.  Max. 
husband,  the  command  does  not  excuse  her,  as  it  does  in  the  56y  57. 
case  of  some  other  felonies. 

In  ancient  times,  if  a  madman  had  been  guilty  of  an  attempt  3  Inst.  6. 
upon  the  life  of  the  king,  it  would  have  been  high  treason.  4  Rep.  124. 

But,  since  the  statute  of  the  twenty-fifth  year  of  the  reign  of  iJFor  some 
Edward  the  Third,  the  words  of  which  are,  "  When  a  man  doth  excellent  re- 
"  compass  or  imagine  the  death  of  our  lord  the  king,"  it  has  been  ^^'"^^  °"  ^^^^ 
holden,  that  a  person  not  compos  mentis  is  incapable  of  compassiiig  madness  which 
or  imagining ;  and,  consequently,  that  such  person  cannot  be  exempts  from 
guilty  of  that  species  of  high  treason  which  consists  in  compassing  criminal  re- 
or  imagining  the  death  of  the  king.  see  Enkin^'s 

speech  in  defence  of  Hadfield.  Additional  Vol.  of  Speeche8.||  3 Inst.  6.  1  Hawk.  P.C.  c.  17.  §8. 

And  this  appears  by  the  33  H.  8.  c.  20.  §  1.,  by  which  it  was  35  H.  8.  c.20. 
enacted,  "  That  if  any  person  shall  commit  high  treason  when  ^  ** 
**  he  is  of  good  and  perfect  memory,  and,  after  accusation  or 
**  confession  thereof,  shall  fall  to  madness,  the  treason  done  by 
"  such  person  shall  be  tried  in  his  absence;  and  that  the 
**  offender  shall,  if  found  guilty,  suffer  such  pains  and  forfeitures, 
"  as  if  he  had  been  of  good  and  periect  memory,  and  had  been 
**  personally  arraigned." 

And  by  §  2.  it  was  enacted,  "  That  if  any  person  shall  be  at-  §  2, 

"  tainted  of  high  treason,  and  afterwards  fall  into  madness,  he 
**  shall,  notwithstanding  such  madness,  have  and  suffer  exe- 
«  cution." 

This  cruel  law,  as  it  was  highly  reasonable  it  should,  was  soon  3  Inst.  4  6. 
repealed ;  for  the  design  of  all  punishment  is  example,  nt  poena 
ad  paucos,  mehts  ad  omnes  perveniat :  but,  when  a   madman   is 
executed,  it  is  a  miserable  spectacle,  as  well  as  an  instance  of 
inhumanity  and  cruelty,  and  the  execution  of  oUch  a  man  can  \\yide  39  and 
never  be  an  example  to  others.  40  G.3.  c.94.|| 

The  husband  of  a  queen  regnant  may  be  guilty  of  high  treason  3  Inst.  u. 
against  his  wife ;  because  such  a  queen  is,  in  the  eye  of  tlie  law, 
a  distinct  person,  to  divers  purposes,  from  her  husband. 

And  for  the  same  reason  a  queen  consort  may  commit  high   1  Inst.  8. 
treason  against  her  husband. 

An  alien^  who  comes  into  the  kingdom  in  a  hostile  manner,  sinit.  11. 
is  not  therel)y  guilty  of  high  treason,  because  he  owes  no  alle-  J  J*«P-  «• 
giance  to  the  king.  Z~iJzl^'  *' 

n        M  r>   »   Salk.632. 

Pp  i  But 


584  TREASON. 

7  Rep.  6.  ^"^  ^"  alien,  who  came  at  first  peaceably  into  the  kingdom, 

Calvin*s  case,  and  has  lived  therein  some  time,  may  commit  high  treason :  for,  as 
||But  as  he  is  he  has  enjoyed  the  protection  of  the  king,  a  local  allegiance  is  in 
not  &  natural  fg^ym  due  from  him;  ||aiid  this  whether  his  sovereign  be  in 
the  king  the  amity  or  enmity  with  the  king  of  this  country.  || 
indictment  shall  be  contra  dominum  suttm  (omitting  naturalem\  and  contra  debitam  al/egcantiam, 
&c.  Hob.  27l.||  3  Inst.  5.  Hob.  271.  Ld.  Raym.  1  Sulk.  632.  ||The  9  Ann.  c.lG.  styles 
Guucard*s  correspondence  with  France  during  the  war  treason]] 

Fost  C.L.  II  And  it  appears  that  an  alien  may  even  be  guilty  of  treason  in 

185.  certain  cases,  though  not  personallif  under  the  protection  of  our 

law,  as  if,  while  seeking  the  protection  of  the  crown,  and  having 
0,  family  and  effects  hei'e,  he  should,  during  a  war  with  his  native 
country,  go  thither,  and  there  adhere  to  the  king's  enemies  for 
purposes  of  hostilittj :  for  he  came  and  settled  here  under  the 
protection  of  the  crown ;  and  though  his  person  was  removed  for 
the  time,  his  effects  and  family  continued  under  the  same  pro- 
tection. This  rule  was  laid  down  by  all  the  judges  assembled 
at  the  queen's  command,  January  12.  1707. 

It  is  to  be  observed,  however,  that  the  judges  in  this  re- 
solution laid  a  considerable  stress  on  the  (jueen's  declaration  of 
war  against  France  and  Spain,  whereby  she  took  under  her 
protection  the  persons  and  estates  of  peaceable  subjects  of  those 
countries  residing  here,  which  in  fact  placed  them  on  the  footing 
of  aliens  coming  here  by  licence  or  safe  conduct.  || 
1  Hawk.  It  seems  to  be  the  better  opinion,  that  no  ambassador  from  a 

P.C.  c.  17.  foreign  prince,  nor  any  one  of  the  attendants  of  such  ambassador, 
Sse^  t\f'^  can  be  guilty  of  high  treason;  unless  he  make  an  attempt  upon 

subject  per-       the  life  of  the  king. 

spicuously  discussed  by  Vattel,  b.  5.  c.  7.  Vattel  thinks,  that  even  in  cases  of  extreme 
delinquency  by  an  ambassador,  on  the  true  principles  of  the  law  of  nations,  he  is  to  be  treated 
as  an  enemy,  as  having  forfeited  his  ambassadorial  character,  but  not  to  be  tried  by  the  ordinary 
law  of  the  country;  and  see  Bynkershoek  De  Foro  Lcgat.  ch.  24.  s.  5.,  1  Black.  C.  257.,  and 
tit.  Ambassador,  ante^  Vol.  I.|| 

(B)  Against  wliom  High  Treason  may  be  committed. 

3  Inst.  7.  l~r^^^  treason  may  be  committed  against  the  person  in  actual 

H.P.C.  12.  possession  of  the  crown,  although  such  person  be  only  king 

1  Hawk.  P.C.  (jr  queen  de  facto,  and  not  dejure:  for  as  the  lives  and  properties 

.        *         of  the  people  are  protected  by  such  king  or  queen,  during  his 

or  her  administration  of  the  laws,  allegiance  is  in  return  due  for 

this  protection. 

uH.  7.  c.  1.  By  the   11  H.  7.  c.  1.  it  is  enacted,  "That  no  person  who 

"  attends  upon  the  king  for  the  time  being,  to  do  him  true  and 

"  faithful  service  of  allegiance,  or  is  in  other  places  by  his  com- 

"  mandment  in  his  wars,  within  this  land  or  without,  shall  for 

"  the  said  deed  be  convicted  of  high  treason.'* 

3  Inst.  7.  And  it  has  been  holden,  that,  if  high  treason  have  been  com- 

Bro.Treas.        mitted  against  a  king  de  facto,  awd  the  king  r/^y?/r^  afterwards 

fl!p!c.  12.       come  to  the  crown,  the  offence  is  still  punishable  as  high  treason. 

iHawk.  P.C.  c.  17.  $12. 

It 
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It  is,  in  the  general,  true,  that  high  treason  cannot  be  com-  3  Inst.  7. 
mitted  against  the  person  who  has  a  right  to  the  crown,  so  long  H.P.C.  12. 
as  a  king  de facto  is  in  the  actual  possession  thereof;  because  p  n  .*  , 
allegiance  is  only  due  to  the  latter.  1  Hawk. 

P.C.  c.  17'.  §  16. 

It  was  indeed  resolved  by  the  judges,  after  the  restoration  of  Kel.  15. 
King  Charles  the  Second,  that  all  the  acts  done  to  prevent  him  The  case  of 
from  acquiring   the  actual  [possession  of  the  crown   were  high  *^"®  Regicides, 
treasons. 

But  this  resolution  is  quite  reconcileable  with  what  is  laid  Kel.  15. 
down  in  the  books  last  cited:  for  it  had  been  first  resolved  by  1  Keb. 315. 
the  same  judges,  that  King  Charles  the  Second,  notwithstanding  "J^t'    ^ 
he  had  been  for  some  years  hindered  from  exercising  the  regal  p.c.  c.17. 
power,  had  all  that  time  been  king  de  facto  as  well  as  dejure;  §17. 
and  it  is  certain,  that  no  other  person  had,  during  that  time,  been 
in  the  actual  possession  of  the  crown. 

High  treason  may  be  committed  against  the  person  on  whom  3  jnst_  7, 
the  crown  does  rightfully  descend,  although  he  have  not  been   Watson's  case, 
crowned;  for  it  has  been  determined  by  all  the  judges,  that  the  H-P-  c.  12. 
coronation  of  a  king  is  only  a  ceremony.  («)  p  ^^^^  ' 

§  19.  [(a)  "  I  am  very  far  from  thinking,"  saith  Sir  M.  Foster,  "that  the  solemnity  of  a 
•*  coronation  is  to  be  considered  among  us  merely  as  a  royal  ceremony,  or  as  a  bare  notification 
"  of  the  descent  of  the  crown,  as  authors  of  high  distinction  have  been  pleased  to  express 
"  themselves.  (S  Inst.  7.  I  Hal.  61.  101,)  I  admit  that  it  is,  on  the  part  of  the  nation,  a 
"  publick  solemn  recognition,  that  the  regal  authority  and  all  the  prerogatives  of  the  crown 
"  are  vested  in  the  person  of  the  king,  antecedently  to  that  solemnity.  But  the  solemnity  of 
"  a  coronation  with  us  goeth  a  great  deal  further.  The  coronation  oath  importeth,  on  the 
"  part  of  the  king,  a  public  solemn  recognition  of  the  fundamental  rights  of  the  people ;  and 
"  concludeth  with  an  engagement,  under  the  highest  of  all  sanctions,  that  he  will  maintain  and 
**  defend  those  rights;  and  to  the  utmost  of  his  power  make  the  laws  of  the  realm  the  rule 
•  and  measure  of  his  conduct.**     Fost.  Cr.  L.  189.] 

As  there  must  sometimes  be  a  failure  of  justice,  if  there  were  3inst.  7. 
not  always  a  person  in  whose  name  the  laws  might  be  adminis-   1  H.  H. 
tered,  it  is  a  maxim  that  the  kiii"  never  dies ;  and,  consequently,  P-p-  -o*- 
high  treason  may  be  committed  against  a  king  before  his  pro-  p  ^^    17 
clamation ;  for  he  becomes  a  king  immediately  upon  the  demise  ^\q[ 
of  the  person  to  whom  he  succeeds. 

But,  if  the  next  heir  to  the  crown  be  of  the  popish  religion,  or 
have  married  a  papist,  the  crime  of  high  treason  cannot  be  com- 
mitted against  sucii  person  ;  for,  by  the  1  W.  &  M.  st.  2.  c.  1.  §  9. 
it  is  enacted,  "  That  every  person  who  is  or  shall  be  reconciled 
"  to,  or  hold  communion  with,  the  see  or  church  o^  liome,  or 
**  shall  profess  the  popish  religion,  or  shall  marry  a  papist,  shall 
*•  be  excluded  and  be  for  ever  incapable  to  inherit,  possess,  or 
"  enjoy  the  crown  and  government  of  this  realm  and  Ireland^ 
**  and  the  dominions  thereunto  belonging,  or  any  part  of  the 
"  same ;  or  to  have,  use,  or  exercise  any  regal  power,  authority, 
**  or  juriMliction  within  the  same  ;  and  in  all  and  every  such  case 
**  or  cases  the  people  of  these  realms  shall  be,  and  hereby  are, 
*'  absolved  of  their  allegiance." 


(C)Of 
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(C)  Of  High  Treason  in  the  general. 

Bro.Treas.        TJIVERS  offences,  which  are  not  mentioned  in  the  25  Ed.  S. 
P**  *'*•  St.  5.  c.  2.,  were,  before  the  making  of  this  statute,  treason. 

P.  C.  34. 

3  lost.  7.  It  was  high  treason  to  have  compassed  the  death  of  the  father 

or  uncle  of  the  king. 

Ibid.  If  a  subject  of  this  realm,  instead  of  having  summoned  another 

subject  to  answer  in  the  king's  courts,  had  summoned  him  to 

appear  before  the  tribunal  of  a  foreign  prince,  this  was  high 

treason. 

25Ed.8t.5.  c,2.       ^y  t^®  ^^  ^*  ^*  ^^  ^'  ^'  ^'J  ^^^^^  declaring  certain  offences  to 

3  Inst.  22,  23.    be  treasons,  it  is  enacted,  "  That,  because  many  other  like  cases 

"  of  treason  may  happen  in  time  to  come,  which  a  man  cannot 

"  think  or  declare  at  this  present  time,  if  any  other  case,  sup- 

"  posed  to  be  treason,  which  is  not  specified  above,  doth  happen 

"  before  any  justice,  the  justice  shall  tarry,  without  proceeding 

"  to  judgment  of  treason,  until  the  case  be  laid  before  the  king 

"  in  parliament,  and  it  be  declared  whether  it  ought  to  be  ad- 

"  judged  treason  or  other  felony.'* 

3  Inst.  22,  23.         Notwithstanding  this  statute,  some  justices  did  presume  to 

adjudge  certain  offences,  not  mentioned  in  this  act,  to  be  high 

treasons ;  but  they  were,  for  so  doing,  severely  punished. 

3  Inst.  8.  In   consequence  of  the  power  given   by  this  statute,   divers 

'^*  ^^'  offences  were,   by  different  parliaments,  declared   to   be   high 

treasons. 

3  Inst  14.  23.         As  some  of  the  acts  of  parliament  by  which  these  offences 

were  so  declared  were  penned  in  general  terms,  others  of  them 

in  particular  terms,  and  others  in  obscure  terms ;  and  as  some 

offences,  which  had  in  some  parliaments  been  declared  to  be 

high  treasons,  were  in  other  parliaments  declared  not  to  be  so, 

the  mischief,  which  arose  from  the  difficulty  of  knowing  what 

was  or  what  was  not  high  treason,  became  as  great  as  it  had  been 

before  the  making  of  the  25  Ed.  3.  st.  5.  c.  2. 

I  Mar.  St.  1.  In  order  to  remedy  this  mischief,  it  is,  by  the  ]  Mar.  st.  1. 

ci'§i'.  c.  1.  §3.  enacted,  "That  from  henceforth   none  act,   deed,  or 

"  offence,  being  by  act  of  parliament  made  treason,  by  words, 

"  writing,  ciphering,  deeds,  or  otherwise  whatsoever,  shall  be 

"  taken,  had,  deemed,  or  adjudged  to  be  high  treason,  but  only 

"  such  as  be  declared  and  expressed  to  be  treason,  in  or  by 

**  the  act  of  parliament  made  in  the  twenty-fifth  year  of  the 

"  reign  of  the  most  noble  king  of  famous  memory,  Edward  the 

"  Third,  touching  or  concerning  treason  or  the  declaration  of 

"  treason,  and  none  other ;  any  act  or  acts  of  parliament  had  or 

"  made  at  any  time  heretofore,  or  after  the  said  twenty-fifth 

"  year  of  the  reign  of  the  said  late  King  Edward  the  Third,  or 

"  any  other  declaration  or  matter  to  the  contrary  in  anywise 

"  notwithstanding." 

1  Hawk.  As  it  is  by  this  statute  enacted,  that  from  thenceforth  no  of- 

P.  C.  c  17.       j-gjj^^  gjj^ll  J3g  adjudged  high  treason,  but  only  such  as  be  declared 

^'  and 
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and  expressed  to  be  treason  by  the  25  Ed.  3.  st.  5.  c.  2.  it  seems 
that  the  parliament  have  no  power,  under  the  25  Ed.  3.  st.  5. 
c  2.  of  declaring  any  offence  high  treason. 

And,  if  this  be  so,  it  follows,  that  no  offence  is  at  this  day  high  Hf^\  rpj^^  ^ 
treason,  unless  it  is  declared  to  be  so  by  the  25  Ed.  3.  st.  5.  c.  2.,  tutes  creating 
or  has  been  made  so  by  some  statute  subsequent  to  the  1  Mar.  new  treasons 
st  1.  c.  1.  ia)  passed  since 

^  the  1  Mar. 

St.  1.  c.  1.,  respect,  1st,  the  coin;  2d,  the  offence  of  upholding  the  power  of  the  pope; 
3d,  offences  against  the  protestant  succession ;  4th,  the  offence  of  corresponding  with  rebels 
or  enemies :  as  to  which,  see  post;  and  see  Hawk.  P.  C.  b.  1.  ch.  2.  (sth  ed.);  and,  as  to 
offences  respecting  the  coin,  see  1  Russel  on  Cri.  b.  2.  ch.  1.  (2d  ed.)|| 

An  offence  is  not  to  be  adjudged  high  treason,  unless  it  be  Plowd.ss. 
clearly,  and  without  argument  or  inference,  within  the  meaning  ^  Inst.  12. 
of  some  act  of  parliament;  for  no  statute,  whereby  an  offence  is  ^^'w?/.' 
declared  to  be  high  treason,  is  to  be  extended  by  equity.  ^  i    *^'  ^'  * 

There  can  be  no  accessary  in  high  treason.  g  '  r^ 

19.  3  Inst.  9. 138.    H.  P.  C.  127.  215.    2  Hawk.  P.  C.  c.  29.  §2. 

It   seems  to  have  been  always  agreed,  that  the  same  thing   1  Inst.21.  138. 
which  would  have  made  a  man  an  accessary  before  the  fact  in  H.P.C. 
any  other  felony,  does  make  him  a  principal  in  high  treason.  g  Hawk.  P.  C. 

810. 

It  has  been  holden,  that  the  receiving  and  aiding  of  a  traitor,  ^  ^j.  295. 
after  the  offence  has  been  committed,   does  not,  in  the  case  of  Corner's  case, 
counterfeiting  the  king's  money,  make  a  man  a  principal  in  high 
treason. 

But  the  better  opinion  is,  that  the  receiving  and  aiding  of  a  3  inst.  s.  15. 
man  who  has  been  guilty  of  counterfeiting  the  king's  money  H.P.  C.  187. 
does  make  the  person  thereof  guilty  a  principal  in  high  treason.    ^^A'  ^^'  ^^' 

By  the  7  Ann.  c.  21.  §  1.  it  is  enacted,  "  That  after  the  first  7  Ann.  c.  25. 
"  day  of  Jwfy  one  thousand  seven  hundred  and  nine,  such  crimes  §  1. 
*•  and  offences  which  are  high  treason  within  Engla?id  shall  be 
"  construed,  adjudged,  and  taken  to  be  high  treason  witliin 
**  Scotland ;  and  that  from  thenceforth  no  crimes  or  offences 
**  shall  be  high  treason  within  Scotland^  but  those  tliat  are  high 
"  treason  within  England,** 

The  distinction  of  high  and  petit  treason  was  not  known  to 
the  law  of  Scotland ,-  for  every  offence  which  was  by  tiie  law  of 
England  petit  treason,  was  by  the  law  of  Scotland  treason. 

At  this  day,  an  offence  which  is  in  England  petit  treason  is 
in  Scotland  only  a  capital  offence  :  it  being  by  the  7  Ann.  c.  21. 
J  7.,  enacted,  "  That  murder,  under  trust,  which  was  by  the  law,  §  7. 

"  of  Scotland  treason,  shall,  for  the  time  to  come,  be  only  ad- 
**  judged  and  deemed  to  be  a  capital  offence." 

(D)  Of  compassing  or  imagining  the  Death  of*  cer- 
tain Personages. 

D  Y  the  25  Ed.  S.  st.  5.  c.  2.  $  1.  it  is  declared  to  be  high  trea-  25  E.  3.  st.  5. 

son,  "  When  a  man  doth  compass  or  imagine  the  death  of  c.  2.  §  i. 
•*  our  lord  the  king,  our  lady  his  companion,  or  of  their  eldest 

*•  son 
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"  son  and  heir ;  and  thereof  be  provably  attainted  of  overt  deed 

"  by  the  people  of  their  condition." 
3  Inst  8,  9.  The  word  companion,  in  this  clanse,  means  wife, 

u^n'r"*^*  ^  queen  regnant  is  not  expressly  mentioned  in  this  clause  ; 

1  H '^*  *^*      ^^^  ^^®  construction  has   been,  that  such  a  queen  is  within  the 
P.  C.c.  IT.       meaning  of  the  words  otir  lord  the  king. 

3  Inst.  7.  The  liusband  of  a  queen  regnant  seems  to  be  within  the  mean- 

H.  P.C.  12.^     ing  of  the  words  in  this  clause,  our  lady  his  companion  :  but  as 
i^-li    d      **"^^*  husband  is  not  expressly  mentioned,   it  has  been  holden 
therefore  the     ^^^^^  ^^  ^^  "*^^  ^*'tt'*  treason  to  comnass  or  imagine  his  death. 
1  &  S  P.  &  M.  c.  10.  expressly  made  it  treason  to  compass  the  death  of  king  Philip.\\ 

3  Inst.  8.  This  clause  does  not  extend  to  a  queen  dowager;  inasmuch  as 

12?  ^  H  ^ic   ^^^®  ^^  "^^  ^^®  companion  of  the  king. 
P.C.  c.  17. 

3  Inst  9.  If  the  companion  of  a  king  be  divorced  a  vinculo  matrimonii,  it 

1  H.  H.  P.  C.     is  not  high  treason  to  compass  or  imagine  her  death ;  because 
^^^'  she  ceases  to  be  the  companion  of  the  king. 

3  Inst.  8.  If  the  eldest  son  of  the  king  or  queen  die   during  the  life  of 

".P.C.  12.       the  king  or  queen,  without  leaving  issue,  this  clause  extends  to 

n  &21         ^^^  "^^^  ^*^"'  because  he  thereby  becomes  the  eldest  son  and 

heir. 

1  H.  H.P.C.  But  it  has  been  doubted  whether,  if  the  eldest  son  of  the  king 

125. 126.  or  queen  die  during  the  life  of  the  king  or  queen,  and  leave  issue 
a  son,  it  be  high  treason  to  compass  or  imagine  the  death  of 
such  son. 

1  H.H.  P.  C.         It  is  said  that  the  eldest  daughter  of  the  king  or  queen  is  not 

126. 127.  within  the  meaning  of  this  clause. 

3  Inst.  9.  It  is  in  one  book  laid  down,  that  this  clause  does  not  extend 

to  a  collateral  heir,  notwithstanding  he  has  been  proclaimed  heir- 
apparent :  but  it  is  added  that,  if  a  collateral  heir  be   declared 
heir-apparent  by  act  of  parliament,  it  extends  to  him. 
1  H.  H  P  C.         ^"  another  book  it  is  doubted  whether  this  clause  does  extend 
125.  *     to  any  collateral  heir. 

3  Inst.  6.  As  the  words  in  this  clause,  compass  or  imagine,  do  imply  de- 

1  Hawk.  P.  C.    sign,  it  follows,  that  the  taking  away  the  life  of  one  of  the  persons 
^-  ^*^-  included  therein  is  not  high  treason,  unless  it   be  accompanied 

with  some  circumstance  of  design. 
J  And  before  the  making  of  the  25  Ed.  3.   st.  2.   c.  5.,  it  was 

I  Hawk.  P.C.   holden,  in  the  case  of  Sir  Walter  Tyrrell,  who  shot  an  arrow  by 
c  17.  §  10.        which  William  the  Second  was  killed,  that  the  taking  away  the 
life  of  this  prince,  by  the  accidental  glancing  of  the  arrow,  was 
not  high  treason. 
]  H.  H.  P.  C.         ^"^  wherever  a  design  upon  the  life  of  one  of  the  persons  com- 
119.    kei.  17.  prehended  in  this  clause  is  manifested  .by  an  overt   act,    this, 
although  the  design  be  not  afterwards  carried  into  execution,  is 
high  treason  ;  inasmuch  as  the  words  of  the  clause  are,  "  doth 
"  compass  or  imagine." 
Kel.  17.  If  divers  persons  meet  and  consult  how  to  kill  the  king,  this  is 

Fost.  196.  in  every  one  of  them  an  overt  act  of  compassing  or  imagining  his 

death,  although  no  method  of  killing  him  be  agreed  upon. 

Nay, 
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Nay,  the  knowledge  of  a  design  to  destroy  the  king,  if  accom-  3  Inst.  i4o. 
panied  with   any  circumstance  of  assent  or  approbation,  is  an  |^-P-C.  127. 
overt  act  of  compassing  or  imagining  his  death.  j  Hawk  ^?  20 

If  a  man,  knowing  that  a  meeting  is  to  be  holden  to  consult  ^i^x  1-  21 
the  destruction  of  the  king,  go  to  such  meeting,  this,  although  The  case  of 
while  there  he  say  nothing,  is  evidence  proper  to  be  left  to  a  jury  the  Regicides, 
of  his  assent  to,  or  approbation  of,  the  traitorous  intention.  ^  Hawk.  P.C. 

If  a  man  who  has  been  accidentally  present  at  a  meeting  ^*     *   .. 
holden  to  consult  the  destruction  of  the  king,  go  a  second  time 
to  such  meeting,  this  is  evidence  of  his  assent  to,  or  approbation 
of,  the  traitorous  design. 

Divers  other  acts,  besides  those  which  manifest  a  direct  design 
upon  the  king's  life,  are  overt  acts  of  compassing  or  imagining 
his  death. 

If  a  man  excite  a  foreign  prince  to  invade  the  realm,  this  is  an  3  Inst.  14. 

overt  act  of  compassing  or  imagining  the  king's  death;  because  H.  P.C.  15. 

such  excitation  has  a  natural  tentlencv  to  brinij  the  king's  life  into  ^y^^->  f^^- 
J  .7  b  o  1  Hawk.  P.  C. 

danger.  ,17^ 

The  assembling  of  men,  with  an  intention  of  compelling  the  3  Inst.  12. 

king  to  comply  with  certain  demands,  is,  for  the  same  reason,  an  H.  P.  C.  15. 

overt  act  of  compassinjj  or  imanjiniuff  his  death.  ^f-  ^^' 

^  f^  00  ...        Moor,  621. 

If  divers  persons  are  assembled  for  the  purpose  of  imprisoning  jinst.  6.  12. 
the  king,  this  is  an  overt  act  in  every  one  of  them  of  compassing  H.  P.  C.  11. 
or  imagining  his  death  ;  inasmuch  as  it  is  probable  that  such  im-  ^  Hawk.  P.C. 
prisonment  will  end  in  his  death.  ^*     * 

It  hath  been  doubted,  whether  the  assembling  of  men  with  Bro.  Treas. 
design  to  depose  the  king  be  an  overt  act  of  compassing  or  pi.  24. 
imagining  his  death ;  because  there  may,  as  it  is  said,  be  a  de- 
sign to  ae{)ose  the  king  without  an  intention  to  take  away  his 
life. 

But  it  seems  to  be  the  better  opinion,  that  the  assembling  of  ^  Inst.  6. 12. 
men  with  design  to  depose  the  king  is  an  overt  act  of  compassing  ^  u    ^'  ^^' 
or  imagining  his  death:  because,  if  this  design  be  carried  into   ^  \fo(i.  322 
execution,  the  death  of  the  king  will,  in  all  probability,  be  the   i  Hawk.  P.  C. 
consequence.  c.  17.    fThis 

better  opinion 
hath  been  confirmed  by  the  Judges  in  the  late  trials  for  treason.  Vide  Hardy's  Trial,  by 
Gurney.] 

It  is  said  that  a  conspiracy  to  levy  war  against  the  king  is  not  3  inst.  14. 
an  overt  act  of  compassing  or  imagining  his  death;  for  that,  as 
the  levying  of  war  is,  by  another  clause  of  the  statute,  declared 
to  be  one  species  of  treason,  such  conspiracy  ought  not  to  be 
deemed  an  overt  act  of  another  species  of  treason ;  for  that,  if  it 
should  be  so  deemed,  two  s|)ecies  of  treason  would  be  con- 
founded. 

But  it  has  been  resolved  by  all  the  Judges,  that  although  the   Kci.  20, 21. 
persons   so   levying   war  may   be   indicted   for  the  treason  of  I'lie  case  of 
levying  war,  they  may  nevertheless  be  indicted  for  compassing  or  ^''^J^cgiode*. 
imagtping  the  king's  death ;  and  that  the  levying  of  war  may  be 
laid  as  an  overt  act  of  compassing  or  imagining  the  king's  death. 

And  in  this  case,  besides  expressly  denying  what  is  laid  down 

in 
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in  S  Inst.  14.  to  be  law,  it  is  said  that  what  is  there  laid  down  is 
contrary  to  the  cases  of  Lord  Cobham  and  the  Earl  of  Essex, 
which  are  cited  by  Coke  Chief  Justice  but  two  pages  before  :  in 
the  last  of  which  it  had  been  holden,  that  the  gathering  of  men 
together,  with  a  design  to  compel  the  queen  to  comply  with  cer- 
tain demands,  was  an  overt  act  of  compassing  or  imagining  her 
death. 

But,  perhaps,  upon  considering  the  two  passages,  they  will  be 
found  quite  consistent  The  design,  in  the  cases  of  Lord  Cobham 
and  the  Earl  of  Essex,  was  to  get  the  queen  into  the  power  of  the 
persons  assembled.  But  in  3  Inst.  14.  Coke  Chief  Justice  only 
speaks  of  a  levying  war  against  the  king  generally.  Now,  al- 
though the  two  propositions,  that  levying  war  with  a  design 
against  the  person  of  the  king  is  an  overt  act  of  compassing  or 
imagining  his  death,  and  that  levying  war  against  the  king  gene- 
rally is  not  so,  should  not  be  both  law,  they  are  by  no  means 
contradictory  to  each  other.  But  it  may  be  fairly  inferred, 
from  two  modern  books,  that  both  the  propositions  are  law. 

In  one  of  these,  it  is  said  to  have  been  resolved  by  the  Court 
of  King*s  Bench,  at  a  trial  at  bar,  that  a  conspiracy  to  levy  war 
in  order  to  depose  the  king,  which  would  be  the  civil  death  of  the 
king,  is  an  overt  act  of  compassing  or  imagining  his  death,  but 
that  a  conspiracy  to  levy  war  against  the  king  generally  is  not  so ; 
because  there  may  be  such  a  levying  of  war  as  is  treasonable, 
without  an  intention  to  depose  the  king. 

In  the  other,  these  words  are  used  in  treating  of  that  species  of 
treason  which  consists  of  compassing  or  imagining  the  king's 
death  :  —  "It  hath  been  adjudged,  that  levying  war  against  the 
'*  king's  person,  or  the  bare  consulting  to  levy  such  war,  is  an 
"  overt  act  of  compassing  or  imagining  his  death."  But  the 
book  does  not  say  that  the  levying  of  war,  or  the  consulting  to 
levy  a  war,  against  the  king  generally,  is  so. 

Writing, — It  seems  to  be  agreed  that  the  publishing  of  written 
or  printed  words  may  be  an  overt  act  of  compassing  or  imagining 
the  king's  death.  And  it  has  been  holden,  that  the  printing  of 
a  book  containing  treasonable  positions,  and  sending  it  in  a  box 
to  the  king,  is  a  publication  of  the  book. 

If  any  words,  in  writing  or  print,  are  published,  which  have  a 
direct  tendency  to  alienate  the  affections  of  the  people  from  the 
king,  such  publication  is  an  overt  act  of  compassing  or  imagining 
his  death  :  because  this  will,  in  all  probability,  be  the  conse- 
quence. 

The  pubHshing  of  a  printed  book,  or  sending  of  a  letter,  to  ex- 
cite a  foreign  prince  to  invade  the  realm,  is  an  overt  act  of  com- 
passing or  imagining  the  king's  death  :  for,  if  there  should  be  an 
invasion,  his  lile  would  certainly  be  in  danger. 

If  a  book  be  published,  in  which  it  is  asserted,  that  it  is  high 
time  for  the  people  to  take  the  government  into  their  own  hands, 
and  that  it  is  honourable  and  conscientious  to  throw  off  all 
allegiance,  and  to  put  the  king  to  death,  this  is  an  overt  act  of 
compassing  or  imagining  the  king's  death. 

It 
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It  has  been  holden,  that  to  publish  in  writing  or  print  a  pro-  2  Roll.  Rep. 
phecy  of  the  king's  death,    is  an  overt  act  of  compassing  or  88,  89.    Wil- 
imagining  his  death.  lie:as*8  case. 

But  in  another  book  it  is  said,  that  to  prophesy  the  king's  1  h.  H.P  C 
death  does  not  seem  to  be  an  overt  act  of  compassing  or  imagin-   los. 
ing  his  death. 

And  it  is  in  the  same  book  expressly  laid  down,  that  to  cal-  H.P.C.  11. 
culate  the  king's  nativity  is  not  an  overt  act  of  compassing  or   1  H. H.P.C. 
imagining  his  death.  ^08. 

It  has  been  holden,  that  the  writing  of  words  which  contain  2  Roll.  Rep. 
a  treasonable  position  does,  although  the  same  are  never  pub-  89.    Wil- 
lished,  amount  to  an  overt  act  of  compassing  or  imagining  tlie  liams's  case, 
death  of  the  king ;  for  that  scribere  est  agere,  Sidney'"  cas?' 

Cro.  Car.  125.  ||Peachum*8  case.  See  Sir  M.  Foster's  remarks  on  the  last  case,  and  on 
the  infamous  manner  in  which  the  judgment  was  procured.  Fost.  Cr.  Law,  199.;  and  see 
2  Sta.  Tri.  870.  (8V0.  ed.)    Bacon's  Letters,  111.11 7.|| 

But  it  seems  to  be  the  better  opinion,  that  the  writing  of  such  i  Hawk.  P.  C. 
words,  unless  they  relate  to  some  determinate  treasonable  design  £,.  17.  §  32. 
upon  the  king's  life,  does  not,  whilst  the  words  remain  in  the 
hands  of  the  writer  unpublished,  amount  to  an  overt  act  of 
compassing  or  imagining  the  king's  death ;  because  they  may 
have  been  written  merely  by  way  of  amusement,  and  without 
any  traitorous  design. 

Words, — It  is  laid  down  in  two  books,  that  the  bare  speaking  3  Inst.  14.  .58. 
of  words  can  never  be  an  overt  act  of  compassing  or  imagining   140.    1  H.  H. 
the  king's  death  ;  and  from  the  special  acts  of  parliament,  made   ^j^*  ***» 
at  different  times  after  the  25  Ed.  3.  st.  5.  c.  2.  to  attaint  persons 
guilty  of  speaking  treasonable  words,  it  is  inferred,   that  such 
words  are  not  an  overt  act  of  compassing  or  imaginhig  the  king's 
death  within  the  meaning  of  that  statute ;  for  that,  if  they  are 
so,  the  special  acts  would  have  been  quite  nugatory. 

It  is  in  other  books  laid  down,  that  the  bare  speaking  of  words  St.  P.  C.  2. 
may  be  an  overt  act  of  compassing  or  imagining  the  king's   ^  l  ,^°'^* 
death ;  for  that  words  are  the  most  natural  way  of  expressing   j  l^^  ^^^ 
the  imagination  of  the  heart.  Salk.  631. 

5  Mod.  55.  1  Hawk.  P.  C.  c.  17.  §  39. 

In  a  modem  book  it  is  said,  that  the  rule  which  has  been  Fost.  200. 

laid  down  since  the  Revolution  is,  that  the  speaking  of  words  P^,®''.^  ^^^'^ 

not  relative  to  a  design  upon  the  king's  life  does  not  amount  to  ;„  5  j^^^  5  * 

an  overt  act  of  compassing  or  imagining  his  death  :  but  that  the  that  before 

speaking  of  words  relative  to  a  design  upon  ,the  king's  life  does  the  statute  of 

amount  to  an  overt  act  of  compassing  or  imagining  his  death.        ^^^:  ^'  V^?\^ 

*  o  00  words  might 


be  •  Miflicient  orert  act  of  treason,  though  he  admits  that  since  the  statute  they  arc  not  so. 
Ibid,  14.  Mr.  J.  Foster  has  controverted  this  opinion  at  length,  and  has  shown  that  the  ^)a8- 
•■«•  dtad  by  Lord  Coke  from  Bracton,  Britton,  and  Fletu,  do  not  bear  out  his  assertion. 
The  qoflrtioii  is  the  more  important,  l)eca«se,  as  observed  by  Foster^  if  it  l>c  admitted  that 
wonb  at  couunoo  law  amounted  to  an  overt  act,  it  is  at  feast  doubtful  whether  the  words 


O0M  de^i  in  the  statute  have  altered  the  case.    Fost.  C.  L.  205  —  207.     Vide  Montesquieu's 
Rcnarks  on  Traitoroui  Word*  and  Writings,  Eip.  des  L.  I.  18.  c.  12,  13.|| 

The  .ipcaking  of  these  words,  Jfl  meet  the  king,  I  will  kill  hinij  x  f,ev.  57. 

has 
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AUcock's  case,  has  been  holden  an  overt  act  of  compassing  or  imagining  his 

jjruieCro.  (^eath. 

hagan  s  case, 

Cro.  Ca.  332.  and  Foster's  remarks  on  it.    Fost.  C.  L.  202.|| 

1  Roll.  Rep.  It  has  been  holden,  that  the  speaking  of  tliese  words,  The  tchig, 
185.  Owen's  being  excommunicated  bij  the  j^ope^  may  be  deposed  and  killed  by 
case.  Q<gy  whatsoeveTy  which  killitig  is  not  7nurder,  is  an  overt  act  of 

compassing  or  imagining  iiis  death. 
4  Stat.  Tri.  And  it  is  said  by  Ho/t  Chief  Justice,  that  it  is  not  necessary 

723.  Lowick's  ^j^jj^  j|,g  words  should  in  such  case  be  express  :  for  that  the 
*^***'  speaking  of  any  words,  provided  the  jury  are  fully  convinced, 

from  the  tenor  of  them,  that  the  speaker  had  a  design  upon  the 
king's  life,  is  an  overt  act  of  compassing  or  imagining  his  death. 
StP.  C.  2.  It  is  laid  down,  that  the  speaking  of  words,  which  plainly 

K  I  is^^  show  a  design  upon  the  king's  life,  is  an  overt  act  of  compassing 

2  Mod.*  55.  o**  imagining  his  death ;  although  the  design  be  future  or  con- 
1  Hawk.  P.  C.  ditional,  or  both  future  and  conditional. 

C.  17. 

Cro  Car  125  ^^  seems  to  be  agreed,  that  the  speaking  of  words  in  contempt 
Pine's  case.       or  disgrace  of  the  king's  person,  as  where  the  import  of  the 

1  Hawk.  P.  C.  words  is  a  charge  of  a  personal  vice  or  a  personal  defect,  is  not 

f.*  U*     ,„  .      an  overt  act  of  compassintj  or  imamninff  his  death. 
|l3  Stat.  Tri.  .  . 

359.  It  is  now  settled  that  bare  words,  not  relative  to  any  act  or  design,  however  wicked, 
indecent,  or  reprehensible  they  may  be,  are  not  in  themselves  overt  acts  of  high  treason,  but 
only  misprisions,  punishable  at  common  law,  by  fine,  imprisonment,  or  other  corporal  punish- 
ment.   East's  P.  C.  vol.  1 .  p.  11 7. II 

Yelv.  107.  It  is  in  some  books  laid  down,  that  to  say  the  king  is  a  bas- 

2  Roll.  Rep.  tard,  or  to  say  that  another  person  has  a  better  title  to  the  crown 
90.  Palm. 426.  ^j^^j^  j^jj^^  jg  jj^j  overt  act  of  compassing  or  imagining  his  death; 

because  it  discovers  the  mind  to  be  traitorous. 
Salk.  631.  But  it  is  in  one  case  said  by  Holt  C.  J.,  that  the  speaking  of 

Charnock's       loose  words,  which  have  no  relation  to  any  act  or  project,  is  not 

an  overt  act  of  compassing  or  imagining  his  death. 
Rex  V.Hardy,  jjln  the  cases  of  Hardy,  Hoime  Tooke,  and  others,  the  doc- 
Sta.Tri.  v.  24.  trine  relating  to  the  constructive  treason  of  compassing  and 
T  V  i^^^  imagining  the  death  of  the  king  underwent  much  discussion. 
v.25.(8vo.ed.)  '^^^  indictment  charged,  as  overt  acts  of  compassing  his  death, 
that  the  prisoners  conspired  with  others  to  procure  a  convention 
to  be  assembled,  in  order  that  such  convention  might,  without 
authority  of  parliament,  subvert  the  legislature  and  government 
of  the  country,  and  depose  the  king  —  that  the  conspirators 
wrote  and  published  pamphlets,  letters,  resolutions,  and  ad- 
dresses, containing  incitements  to  the  people  to  send  delegates 
to  the  convention  —  that  they  met  and  consulted  concern- 
ing the  assembling,  and  the  means  of  inducing  the  people  to 
send  delegates — that  they  caused  arms  to  be  provided  for 
arming  the  king's  subjects,  to  oppose  the  king  in  the  exercise 
of  his  lawful  authority,  and  that  they  might  subvert  the  legis- 
lature and  government,  and  depose  and  assist  in  deposing  the 
king.  The  Lord  C.  J.  Eyre,  in  summing  up,  in  Home  TooJce^s 
trial,  said,  it  could  not  be  denied  that  he  who  meant  to  de- 
pose the  king,  compassed  and  imagined  his  death.     It  was  a 

presumption 


p 
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presumption  of  fact  so  undeniable,  that  the  law  had  adopted  it  {a)  The  doc- 
and  made  it  a  presumption  of  Jaw.     And  in  his  preliminary  trmesofthis 
charge  to  the  grand  jury,  previous  to  the  trial  of  Hardy ^  the  attadfed  1m- 
C.  J.  Eyre  says,  that  the  instances  of  overt  acts  of  this  species  mediately 
of  treason  put  by  Sir  M.  Hale,  and  Sir  M,  Fos/er,  are  of  con-  after  its  de- 
spiracies  to  depose  the  king,  to  imprison  him,  to  get  his  per-  ^^^^0'»  i"  a 
son  into  the  power  of  the  conspirators,  to  procure  an  invasion  called  "Cur- 
of  the  kingdom.     His  lordship  (a)  goes  on  to  lay  down   that  soryStrictures, 
a  design  to  overthrow  the  government  of  the  country  must  ne-  &9-  &c-"  re- 
cessarily  involve  in  it  the  compassing  and   imagining  the  death  P""ted  in  vol. 
of  the  king:    that  a  project  to   bring  the  people  together  in  Tri.  p.  210.  ' 
convention,  in  imitation  of  the  national  convention  in  France,  in  It  must  be 
order  to  usurp  the  government  of  the  country,  and  any  one  admitted  that 
step   taken  towards  bringing  it  about,  would  be  a  case  of  the  ^pe  construe- 
clearest  high   treason   in    compassing    the    death  of  the   king,  compassinffthe 
With  respect  to  the  project  of  a  convention,  not  for  usurping  king^  death 
the  government,  but  for  effecting  a  parliamentary  reform  without  Js  carried 
the  autliority  of  parliament,  his  lordship  considered  that  steps  J?'"TI^^u  ^^^' 
taken  towards  it  would  be  high  treason  in  the  actors.     Whether  ^^rd  C.  J. 
the  project  of  a  convention  sufficiently  powerful  to  overawe  the  than  any  of 
legislature,  and   extort  from  it  a  parliamentary  reform,  would,  the  previous 
if  acted  on,  amount  to  the  specific  high  treason  of  compassing  the  Jjf^*^*?i!^^*  ^^ 
king's  death  he  thought  a  more  doubtful  question.  thority  of 

Hale  and  Foster.  To  hold  a  design  of  deposing  the  king,  evidence  of  compassing  his  death 
perhaps  requires  no  great  latitude  of  construction,  though  this  was  doubted  by  Broke  C.  J. 
in  the  reign  of  H.  8.,  and  he  says  an  act  was  therefore  made  expressly  for  it  under  H.  8. 
and  E.  6.,  Bro.  Abr.  Treason,  pi.  24.  To  make  the  procurement  of  an  invasion  of  the 
kingdom  evidence  of  the  same  heinous  personal  design,  was  certainly  departing  further 
from  the  letter  of  the  statute  of  9  E.  3. ;  but  to  hold  that  an  individual  engaging  in 
a  scheme  for  a  convention  to  obtain  parliamentary  reform  without  the  authority  of  par- 
liament (criminal  and  dangerous  as  such  a  scheme  is),  must  necessarily  be  actuated  by  trea- 
sonous intentions  against  the  life  of  the  sovereign,  is  surely  a  construction  much  too  strained 
t  >  !m  ;i:  plit'd  to  the  interpretation  of  the  most  penal  laws  in  the  criminal  code.  With  respect 
to  tin-  LiNt  of  the  three  cases  alluded  to  by  C.  J.  Et/re, — which  he  himself  styles  "  a  new  and 
doubtful  case,**  and  as  to  which,  if  it  a|)peared  in  eviilcnce,  he  directs  the  grand  jury  to  find 
a  true  bill,  in  order  that  the  case  may  be  put  into  a  "judicial  course  of  enquiry,**  — 
•'crhafjs  thii  was  a  case  in  which,  according  to  the  provision  of  the  statute  of  Edw.  3., 
the  justices  should  tarry  without  going  to  jtidgme:it  of  the  treason  till  the  cause  should  be 
'lowed  and  declared  before  the  king  and  parliament,  whether  it  ought  to  be  judged  treason  or 
:her  felony."  Lord  I la/c,  and  many  of  the  judges  in  the  weaveiV  case,  which  was  a  new 
case,  thought  a  declarative  act  proper.  Hale's  P.  C.  147.  The  truth  appears  to  be  that  the 
36  G.  5.  c.  7.  was  a  law  much  needed  and  highly  sai.itary.  The  25  Edw.  o.  had  confined  the 
1  ...    r  '-  n^on  within  too  narrow  limits  for  the  protection  of  the  monarchy  in  a  free,  advanced, 

lis  condition  of  society.      Judges  had  been  induced  to  remedy  the  defect  by  a  lati- 
truction  which  certainly  departed  further  from  the  letter  o!"  the  law  than  in    any 

ce ;    and  it  U  scarcely  too  much  to  bay,  that  new  treasons  were,  in  fact,  created 
luthority,  contrary  to  the  exnrebs  letter  of  the  statute  of  Edw.  .'5.     The  act  of 

,  in  cfli'cl,  much  curtailed  the  doctrine  of  constructive  treason,  by  converting  those 

nd  criniina!  acts  of  ri-bellion  and  sedition,  which  had  been  so  often  the  subject  of 

■  crt  acts  of  compassing  the  king's  death,  into  specific  treasons.     The  law  is 

'  ijilified  and  rendered  certain:  and  the  definitions  of  the  crime  ore  now  so 

i  unumbifluous  as,  in  a  great  nica&ure,  to  exclude  judicial  construction  from  ex- 

lii  by  analogy. 

By  the  36  Geo.  3.  c.  7.  (made  perpetual  by  57  Geo.  S  c.  6.),  3^  O-  «•  c-  7. 

after  reciti:       '    '   the  lords  spiritual  and  temporal,  and   com-  i^e  se^ond^ 

mons,  coi.  ,^  the  daring  outrages  offered  to  his  majesty's  and  last  counts 

Vou  VII.  Qq  person 
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of  the  indict-  person  in   his  late   passage  to  and   from  parliament,   and  the 

ment  against  attempts  of  wicked  persons  to  disturb  the  tran(|uillity  of  his 

De«pardand  majesty's    kingdom,    particularly    by   seditious    pamphlets  and 

and^5ecuted  speeches,  had  judged  it  necessary  to  provide  a  further  remedy 

in   1803,  were  against  treasonable  and  seditious  practices,  it  is  enacted,  "  That 

framed  on  this  «  jf  any  persons,  after  the  passing  of  that  act,  should,  w  ithin  the 

act.    These-  «  realm  or  without,  compass,  imagine,  invent,  devise,  or  intend 

compassing  "  death  or  destruction,  or  any  bodily  harm  tending  to  death  or 

the  imprison-  "  destruction,  maim  or  wounding,  imprisonment  or  restraint  of 

ment  and  re-  <«  the  person  of  the  king,  his  heirs  or  successors,  or  to  deprive  or 

stramt  o  the     «  depose  him  or  them  from  the  style,  honour,  or  kingly  name  of 

kmg  s  person ;    „    ,  *  .  .  ,  ^   ,  .  i  "^  r  i       ^  <•  i  • 

the  last  count        "^^  miperial  crown  or  this  realm,  or  ot  any  other  ot   Ins  ma- 

for  compassing  "  jesty's  dominions,  or  to  levy  war  against  his  majesty  within  this 

to  depose  the  <c  realm,  in  order  by  force  or  constraint  to  compel  him  to  change 

king  from  te  «  jjjg  measures   or  councils,  or  in  order  to  put  any  force  or 

style,  &c.  of  ,,  .  .  ' .     .  ,  'ill 

the  imperial  constraint  upon,  or  to  intimidate  or  overawe  both  or  either 

crown  of  this  "  house  of  parliament,  or  to  move  or  stir  any  foreigner  or 
realm. Sta,Tri.  a  stranger  with  force  to  invade  this  realm  or  any  other  his 
afso^were  the'  "  majesty's  dominions,  and  such  compassings,  imaginations,  &c. 
second  and  "  shall  express,  utter,  or  declare  by  publishing  any  printing  or 
fourth  counts  "  writing,  or  by  any  overt  act  or  deed,  being  legally  convicted, 
of  the  mdict-  it  every  such  person  shall  be  adjudged  a  trailov,  and  suffer  death, 
Watson^m?.  *'  ^"^  ^^^^  ^"'^  forfeit  as  in  cases  of  treason." 

Sta.  Tri.  32.  p.  1. ;  so  also  were  the  second  and  last  counts  of  the  indictment  against  Brandrelh, 
1817.  Ibid.  755. ;  and  all  the  counts  in  the  indictment  against  Thistlewood,  1820.  Sta.  Tri. 
V.  33.  p.  702. 

5  5.  By  §  5.  persons  accused  of  treason  under  this  act  are  to  be 

entitled  to  the  benefit  of  the  statutes,  7  Will.  S.  c.  3.  and  7  Ann., 
c.  11.  as  to  trials  for  treason  :  and  §  6.  provides  that  the  act  is 
not  to  prevent  a  prosecution  at  common  law,  unless  the  party 
has  been  first  prosecuted  under  this  act.|| 

(E)  Of  violating  certain  Personages. 

25  E.3.  St.  5.  BY  the  25  Ed.  3.  st.  5.  c.  2.  it  is  declared  to  be  high  treason, 
c- 2.  «  If  a  man  do  violate  the  king's  companion,  or  the  eldest 

"  daughter  of  the  king,  not  being  married,  or  the  companion  of 
"  the  eldest  son  and  heir  of  the  king ;  and  thereof  be  provably 
"  attainted  of  overt  deed,  by  people  of  his  condition." 
3  Inst.  9.  '^^^  word  violate  in  this  clause  does  mean  no  more  than  car- 

nally know ;  for  if  a  man  have  carnal  knowledge  of  one  of  the 
personages  therein  comprehended  with  her  consent,  he  is  equally 
guilty  of  high  treason,  as  if  he  have  had  it  by  force. 
3  Inst.  8,  9.  The  word  companion  in  this  clause  means  wife. 

This  clause  does  not  extend  to  the  violation  of  a  queen  dow- 
H.?!  c!  12.  *g^^*  ^^  ^  princess  dowager  ;  because  neither  of  these  is  the 
1  Hawk.  P.  C.  companion  of  the  king,  or  of  the  eldest  son  and  heir  of  the  king. 

C.  17.  §  22. 

3  Inst.  9.  ^^  carnal  knowledge  have  been  had  of  one  of  the  personages 

1  H.H.P.C.  comprehended  within  this  clause  with  her  consent,  she  is  guilty 
125.  of  high  treason. 
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If  one  of  the  personages,  whom  it  would  have  been  high  trea-  3  Inst.  9. 
son  to  violate  during  coverture,  be  divorced  a  vinculo  matrimonii,   j^-  "*  ^'  ^* 
it  is  not  high  treason  to  violate  her ;  because  such  personage 
does,  after  the  divorce,  cease  to  be  the  companion  of  the  king, 
or  of  the  eldest  son  and  heir  of  the  king. 

It  is  laid  down,  that  the  eldest  daughter  of  a  queen  regnant,   u^p*^p '  « 
not  being  married,  although  not  within  the  words  of  this  clause,    j  Hawk.  P.  C. 
is  within  the  meaning  thereof.  c.  17.  §  22. 

If  the  eldest  daughter  of  the  king  or  queen   die  during  the  3  Inst.  9. 
life  of  the  king  or  queen,  the  violation  of  the  next  daughter,  who 
thereby   becomes  the  eldest,  while  she  is  unmarried,  is  high 
treason ;  for  by  the  words  the  eldest  dangJUer^  the  eldest  at  the 
time  of  the  violation  is  intended. 

As  it  has  been  shown  who  is  eldest  son  and  heir  of  the  king  Ante^  p.  588. 
or  queen  within  the  meaning  of  the  25  Ed.  3.  st.  5.  c.  2.  it  is 
sufficient  in  this  place  to  say,  that  the  violation  of  the  companion 
of  such  eldest  son  and  heir  is  high  treason. 

A  conspiracy,  although  the  intention  of  the  conspirators  be  „  pj;^* 
to  bring  about  the  violation  of  one  of  the  personages  compre-   j  Hawk. P.  c' 
bended  in  this  clause,  does  not  amount  to  an  overt  act  of  violating;  c.  17. 
for  as  the  words  thereof  are  doth  violate,  an  actual  violation  is 
necessary  to  the  completion  of  the  offence. 

But  if  there  have  been  a  conspiracy  to  violate,  and  the  in-  ^J^^^'^^i^p 
tended  violation  be  afterwards  perpetrated,  the  conspiracy  is  an   14^'Ker.  19. 
overt  act  of  every  one  of  the  conspirators  of  violating ;  inasmuch   1  Hawk.  P.  C. 
as  there  can  be  no  accessary  in  high  treason.  c.  17. 


(F)  Of  levying  War  against  the  King. 

"D  Y  the  25  Ed.  8.  st.  5.  c.  2.,  it  is  declared  to  be  high  treason,   25  E.  3.  st.  5. 

"  If  a  man  do  levy  war  against  our  lord  the  king  in  his  realm,   c.  2. 
**  and  thereof  be  provably  attainted  of  overt  deed  by  people  of 
"  his  condition." 

Although  this  clause  does  not  mention  a  queen  regnant,  the  3  Inst.  7. 
construction  has  been,  that  such  a  queen  is  within  the  meaning   I^-  P-  ^-  ^^^ 
of  the  words,  our  lord  the  Jcing.  p  *i°^^' ., 

As  Ireland,  although  a  part  of  the  dominions  of  the  crown  of  1  h.  H.P.C. 
England,  is  not  part  of  the  realm   of  England,    levying   war   155. 
against  the  king  in  Ireland  is  not  a  levying  of  war  against  him  in 
his  realm  :   but  there  are  the  same  laws,  and  some  others,  con- 
cerning high  treasons  in  Ireland,  as  there  are  in  England, 

The  laws  of  England  concerning  high  treasons  are,  by  the  '  Ann.  c.  22. 
7  Ann.  c.  22.  §  1.,  expressly  extended  to  Scotland  :  it  being  thereby  ^  ^' 
enacted,  "  That  such  crimes  and  offences,  as  are  high  treason 
"  within  Etigtand,  shall  be  construed,  adjudged,  and  taken  to  be 
*•  high  treason  yn\i\\\n  Scotland  "  and,  consequently,  levying  war 
against  the  king  in  Scotland  is  high  treason  within  the  meaning  of 
the  25  Ed.  S.  st.  5.  c.  S. 

Q  q  2  Every 
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Every  assembling  of  a  number  of  men,  although  they  are 
armed  with  weapons  offensive  and  defensive,  is  not  such  a  levying 
of  war  against  the  king  as  is  within  the  meaning  of  this  clause. 

For  it  is,  by  another  clause  of  25  Ed.  3.  st.  5.  c.  2.  declared, 
"  That  if  any  man  doth  ride  armed,  openly  or  secretly,  with  a 
"  number  of  armed  men  against  any  other,  to  slay  him,  or  to  rob 
"  him,  or  to  take  and  detain  him  until  he  pay  a  fine  or  a  ransom 
"for  his  deliverance,  it  is  not  the  intent  of  the  king  and  his 
"  council,  that  in  this  case  it  be  adjudged  high  treason  ;  but  that 
"  it  be  adjudged  felony  or  trespass,  according  to  the  law  of  the 
**  land  heretofore  used,   and  accordincj  to  what  the  case  mav  re- 
"  qune. 
1  II.  H.  P.  C.       Although  the  words  of  this  clause  do  extend  only  to  the  cases 
135.149.260.    of  a  number  of  persons  armed  being  assembled  with  intention  to 
Fosi.209,210.  kill^  rob,  or  imprison,  the  equity  thereof  extends  to  all  risings  to 
assert  a  private  right ;  or  to  destroy  particular  enclosures ;  or  to 
remove  a  nuisance  which  affected,  or  was  thought  to  affect,  in 
point  of  interest,  the  persons  assembled;  or  to  break  prison,  in 
order  to  relieve  particular  persons  ;  because  every  such  offence, 
although  it  have  a  warlike  appearance,   is  not  raised  against  the 
king  or  his  royal  majesty,  but  for  a  purpose  of  a  private  nature. 
Fost.210,  Eive  of  the  judges  were  of  opinion,  that  the  rising  of  the 

weavers  in  and  about  London  to  destroy  all  engine-looms,  by  the 
use  of  which  some  persons  were  enabled  to  undersell  others  who  did 
not  use  such  looms,  did  not  amount  to  an  overt  act  of  levying 
war  against  the  king.  The  affair  was  considered  by  those  judges, 
and  in  my  opinion  rightly,  as  a  private  quarrel  betwixt  men  of 
the  same  trade,  concerning  the  use  of  particular  engines  which 
was  thought  to  be  detrimental  to  those  concerned  in  the  rising. 
Five  of  the  judges  were,  indeed,  of  a  different  opinion;  but  the 
Attorney- General  thought  proper  to  proceed  against  the  insur- 
gents, as  for  a  riot  only. 
Poph.  121,  I^  ^^s  been  holden  by  all  the  judges,  that  it  is  lawful  for  all  the 

122.  king's  subjects  to  arm  themselves,  without  any  special  commission 

2  And.  67.         for  so  doing,  in  order  to  suppress  a  riot  or  a  rebellion. 

:  '^.jt.  Tr.  37.  I^  ^  number  of  men,  armed  with  weapons  offensive  and  de- 
\  ;ti«-han*s  ca.  fensive,  are  assembled  with  a  treasonable  design,  this  is  an  overt 
S:ilk.  635.  act    in   every    one  of  them,    of  levying  war  against  the  king, 

^'  '^*  although  nothing  further  be  done. 

But  the  being  in  company  with  such  as  are  guilty  of  levying 
war  against  the  king  is  not,  in  all  cases,  an  overt  act  of  such 
levying  war. 

3  Inst.  10.  ^t  ^v^s  found,  by  a  special  verdict,  that  divers  persons,    who 

were  in  company  with   those   who   had  levied  war  against  the 
king,  had  joined  them  j!?;o  timorc  mortis.     It  was  adjudged,   that 
this  was  not  an  overt  actof  levying  war  against  the  king ;  because 
what  they  did  was  done  for  fear  of  death. 
Fost.  C.  L.  II  But  the  fear  of  having  houses  burnt  or  goods  spoiled,  is  no 

14.  L'i6.  excuse  in  the  eye  of  the  law  for  joining  and  marching  with  rebels. 

The  only  force  that  doth  excuse  is  a  force  upon  the  person  and 

present 
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present  fear  of  death,    and  this  force  and  fear  must  contmue  all 
the  time  the  party  remains  with  the  rebels.  || 

It  was  found  by  a  special  verdict,  that  a  great  number  of  per-  Kel.  75.  79. 
sons  armed  were  assembled  under  the  pretence  of  pulling  down  Green's  case, 
bawdy-houses;  that  the  defendant  was  amongst  them,  throwing  Lord  Ray m. 
up"  his  cap,  and  hallooing,  with  a  staff  in  his  hand ;  and   that, 
whilst  he  was  amongst  them,   he  was  knocked  down  by  a  party 
of  the  king's  soldiers  who  came  to  suppress  them,  and  was  then 
taken  :  but  as  the  verdict  did  not  find  any  particular  act  of  force 
committed  by  the  defendant,  or  that  he  was  aiding  or  assisting  to 
the  rest,  the  judges  all  agreed,  that  this  was  not  an  overt  act  of 
levying  war  against  the  king ;  because  it  is  possible  he  might 
have  been  there  only  out  of  curiosity. 

But  if  a  man  have  attended  one  of  the    principal  persons  Moor,  621 
amongst  the  insurgents,  from  the  beginning  of  an  insurrection,   622.  Kel.  76, 
this,  although  he  was  not  privy  to  the  design,  is  an  overt  act  of  77. 
levying  war  against  the  king. 

Every  assembling  of  a  number  of  men  in  a  warlike  manner,  to  j  jnst.  9. 
withstand  the  king's  lawful  authority,  is  an  overt  act  of  levying   1  Hawk.  P.  C 
war  against  the  king.  c.  17. 

The  defending  of  a  fort  or  castle  against  the  king's  forces  is  an   g^o.  Treas.  nl. 
overt  act  of  levying  war  against  the  king.  24.  3  Inst.  10. 

H.  P.  C.  14. 

An  insurrection  to  raise  the  price  of  servants'  wages,  contrary  ^  j^g^  k, 

to  the  statute  of  labourers,  was  hoiden  by  all  the  judges,  to  bean  jj  See  Mr. 

overt  act  of  levvin";  war  against  the  kinc;    because  the  offenders  Luders*s  sensi- 

took  ut>on  themselves  the  reformation  of  the  law,  which  subject!:,     .    <'''^^''''^.- 
X       X     ^      X      .  (.  i^^i  J'    tions  on  this 

by  the  gathering  of  power,  ought  not  to  do.  ^.^se,  (which  is 

given  by  Lord  Cokc^  without  name,  date,  or  authority,)  from  which  it  appears  at  least  doubt- 
ful whether  it  was  not  decided  on  some  of  the  temporary  statutes  of  treason  in  force  in  the  reign 
of  Hen.  8.,  and  now  repealed.  Mr.  Luders  mentions  u  case  in  1800,  at  the  Emex  assizes,  much 
oTtbeMune  kind,  where  the  parties  were  tried  for  conspiracy,  and  sentenced  to  one  year's  im- 
prboniDent.    Ludera's  Considerations  on  Law  of  High  Treason,  &c.     Bath,  1808.|| 

It  is  in  two  books  laid  down  generally,  that  if  a  number  of  3  Inst,  9. 
men  assemble  in  a  warlike  manner,  in  order  to  deliver  men  out  ,L^,   '  *'      „ 
of  prisons,  this  is  an  overt  act  of  levying  war  against  the  king. 

In  other  books  it  is  laid  down,  that  an  insurrection  with  a  de-  Kel.  57.77. 
sign  to  break   open  one  gaol,  and  set  the  prisoners  therein  at   iVentr.25l. 
liberty,  is  not  an  overt  act  of  levying  war  against  the  king*  but 
that  an  insurrection  with  a  design  to  break  all  prisons,  and  set 
all  prisoners  at  liberty,  is. 

Every  assembling  of  a  number  of  men,  in  a  warlike  manner,  z  Inst.  9,  lo. 
with  an  intention  to  reform  the  government  or  the  law,  is  an  ^V^-  ^'•^** 
overt  act  of  levying  war  against  the  king.  i  Hawk.^P.C. 

c.  17. 

The  Earl  of  Essex  went  from  his  house  with  a  numl>er  of  Moor,r,?\. 
arme<I  men  into  the  city  of  London,  and  prayed  the  assistance  of  Earlofi:'=>cx'9 
the  citizens  to  force  his  way  to  the  queen,  in  order  to  remove  his  ^"^^j|',  'J^; 
enemies  from  lier  person.     This  was  adjudged  an  overt  act  of  2334. 
kvying  war  against  the  queen.  (ST««d;i| 

Q  q  8  A  nuxnber 
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Cro.Car.  58  9.       A  number  of  persons  armed   in  a  warlike  manner  went  to 

Bensted'scase.  Lambeth  House  with  a  design  to  seize  the  Archbishop  of  Canter- 

jlj'oster  says  Intnu  who  was  one  of  his  maiestv*s  privy  councillors.     This  was 

if  this  attempt  i     i  i       ,     i  .       .     r  i        •  •     ^  *u     i  • 

were  made  in  "olden  to  be  an  overt  act  of  levymg  war  agamst  the  kmg. 

order  to  take  revenge  on  the  archbishop  for  measures  pursued  ly  the  king  at  his  instigation,  the 
judgment  is  explained;  but  otherwise  he  does  not  think  the  offence  treason.  Fost.  C.  L.  212^  S13.|) 

^  .  An  insurrection,  with  an  intention  to  alter  the  religion  esta- 

H.  P.  C.  14.      blished  by  law,  is  an  overt  act  of  levying  war  against  the  king. 
Poph.  122.     1  Hawk.  P.  C.  c.  17. 

3  Inst.  9.  Every  assembling  of  a  number  of  men,   in  a  warlike  manner, 

H.  P.  C.  14.      with  a  design  to  redress  a  public  grievance,   is  an  overt  act  of 

f  ^*H  ^'t*    ^^^y'"n  ^''^^  against  the  king  ;  because  this,  it  being  an  attempt  to 

P.  C.  c.  17.   '    ^"  ^^^^^  ^y  Private  authority  which  only  ought  to  be  done  by  the 

king's  authority,  is  an  invasion  of  the  royal  prerogative. 
Messenger's  An  insurrection,  \^modo  guerrino\(  with  a  design  to  pull  down 

case,  Kel.  71.  g//  bawdy-houses,  was  holden  to  be  an  overt  act  of  levying  war 
116  St^^f  ri.       «g^^"st  the  king. 

879.  (8vo.  ed.)  Hale  C.  B.  dissent.  ;  and  see  his  strong  reasons,  H.  P.  C.  134.  The  word 
•*  a//"  is  not  in  the  special  verdict ;  but  the  judges  decided  on  the  ground  that  the  insurrec- 
tion was  to  pull  down  bawdy-houses  in  gcncraly  and  not  Siny  particular  houscs.[j 

Damaree's  11^"  the  authority  of  this  and  other  cases,  it  was  resolved  by 

case,  Fost.  all  the  judges  in  1710,  that  an  insurrection  of  a  mob,  without  mi- 
213.  Sta.Tri.  Jitary  array  or  arms,  with  the  intent  of  destroying  meeting- 
faVtfpCisi  J^ouses  generally,  was  levying  war  against  the  king  within  the 
(A)  Fost.  208.  statute  of  Edw.  3.,  for  since  the  meeting-houses  of  protestant 
I'lde  Mr.  Lu-  dissenters  were,  by  the  Toleration  Act,  taken  under  protection  of 
ders*  observa-  ^^^  j^w,  the  insurrection  was  to  be  considered  as  a  public  declar- 
ed"'—ConS-  ^^^^^  '^y  t^*^  rabble  against  that  act,  and  an  attempt  to  render  it 
derations  on  ineffectual  by  numbers  and  open  force.  This  appears  to  have 
the  Law  of  High  been  the  first  case  of  adjudged  treason  of  this  species  where  the 
^^^M°"f  ^  ^^'  conspirators  used  no  arms  or  martial  array.  Lord  Hale  (a)  lays  it 
tends  'with^""  ^^^^^  ^^^  ^^^^  assembling  to  do  unlawful  acts,  unless  done  7nodo 
much*  ability,  guerrino,  is  not  treason,  but  riot.  Mr.  J,  Foster  {b)  thinks  no  great 
and  on  a  careful  stress  is  to  be  laid  on  this  distinction,  notwithstanding  the  words, 

review  of  all  arrayed  in  warlike  manner,  are  always  inserted  in  the  indictment, 
the  cases  m  the     ah  !.u  •  u  ^     i  i      i  i 

books  that  the  ^^^    ^  previous  cases  appear,  however,  to  have  had  more  or  less 

words'"  levying  of  the  ingredient  of  armed  force ;  and  it  certainly  is  difficult  to 

"war,"  in  the    understand  how,  according  to  the  widest  latitude  of  construction, 

statute,  must     y^^x  is  to  be  levied  without  weapons  or  warlike  preparations.  || 

to  mean  such  wars  as  were  levied  when  the  statute  passed,  and  not  civil  insurrections  short  of 
public  rebellion.  He  asserts  that  no  authority  is  to  be  found  in  the  books,  before  Lord  CWcc,  for 
construing  these  words  in  a  technical  and  figurative  sense  different  from  the  plain  and  obvious 
one ;  and  he  contends  that  the  two  characteristics  of  this  species  of  treason  relied  on  in  the 
cases,  the  "  assuming  of  royal  power,"  and  the  more  modern  one  of  the  generality  of  the  mis- 
chievous intentions,  arc  bad  in  their  origin,  and  uncertain,  and  inconsistent.  This  latter  circum- 
stance has,  however,  been  fre(|uently  relied  on  by  judges  in  modern  times— by  Lord  Mansfield 
in  his  charge  in  Lord  George  Gordon's  case,  by  Bayley  J.  in  ihat  in  Watson's  case,  and 
Ricliards  C.  B.  in  Brandreth's  case. 

3  Inst.  10.  If  a  number  of  men  assemble  in  a  warlike  manner,  with  a  de- 

^vl'*^'  ^^*  ^'S"  ^^  throw  down  all  enclosures,  this  is  an  overt  act  of  levying 
P  C*^  17        ^*^  against  the  king. 

But 
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But  if  a  number  of  men,  armed  in  a  warlike  manner,  are  as-     y 
sembled  with  an  intention  of  only  throwing  down  a  particular  h.  P.C.  1*4. 
enclosure,  by  which  they  are  prevented  from  enjoying  a  right  of  i  Hawk, 
common,  this  may  amount  to  a  rout  or  riot,  but  it  is  not  an  overt  P-  C.  c.  17. 
act  of  levyinff  war  atjainst  the  kiuff ;  because  the  design,  in  this  'J,  V?S'/^* 

, '      ^5 ,  ^  .  P^  *3   '  r  ost.  211.  ace, 

case,  IS  the  redress  ot  a  private  grievance.  Hrfe  this  dis- 

tinction recognized  by  Bayleyi.  in  Watson's  case,  .72  Sta.  Tri.  4.;  and  Richards  C.  B.  in 
Brandreth's  case,  ibid.  928.|j 

As  the  words  of  this  clause  are  do  levy  "war,  a  conspiracy  with  3  Inst.  9. 
an  intention  to  levy  war  against  the  king  does  not  amount  to  an  H.P.  C.  15, 
overt  act  of  levying  war  against  him.  p^"  *  ^^^ 

But  if  there  have  been  such  conspiracy,   and  war  be  after-  3  ^^^^  ^  jq^ 

wards  levied,  the  conspiracy  is,  in  every  one  of  the  conspirators,   158.  H.  P.  C. 

an  overt  act  of  levying  war  against  the  king,  inasmuch  as  there   14.  Kel.  19. 

can  be  no  accessary  in  high  treason.  d  o^  ,« 

o  P.  c  c.  17. 

II  Lord  George  Gordon  was  indicted  in   1781  for  high  treason   Doug.  R.  569. 
in  levying  war  against  the  king,  and  the  case  for  the  crown  was,  Sta.  Tri. 
that  the  prisoner,  by  assembling  a  great  multitude  with  martial   vol.  21. 
array,   and  encouraging  them  to  surround  the  houses  of  parlia- 
ment, and  commit  different  acts  of  violence,  particularly  burning 
the  Roman  Catholic  chapels,   had  endeavoured  to  procure  the 
repeal  of  an   act  of  parliament;  viz.    18  Geo.  3.   c.  60.      Lord 
Mans/ield  laid  it  down  in  his  charge,  that  it  was  the  unanimous 
opinion  of  the  court  (consisting  of  himself,    fVilles,  As/iurst,  and 
Btdler,  Js.,)    that  an  attempt,  by  intimidation  and  violence,  to 
force  the  repeal  of  a  law,  was  a  levying  war  against   the  king, 
and  high  treason.     The  prisoner  was  acquitted. 

By  the  36  Geo.  3.  c.  7.  it  is  made  high  treason  to  compass,   06  G.  3.  c.  7. 
imagine,  invent,  devise,  or  intend  to  levy  war  against  his  majesty,   ^^^^^  57^^% 
bis  heirs,  and  successors  within  the  realm,  in  order,  by  force  or  ^  ^y 
constraiDt,  to  compel  him  or  them  to  change  his  or  their  measures 
or  counsels,  or  in  order  to  put  any  force  or  constraint  upon,  or  to 
intimidate  or  overawe  both  or  either  house  of  parliament,  such 
compassings,     imaginations,    inventions,    devices,  or   intentions 
being  expressed,  uttered,  or  declared  by  publishing  any  printing 
or  writing,  or  by  any  overt  act  or  deed.|| 

(G)  Of  adhering  to  the  King's  Enemies. 

"DY  the  25  Ed.  3.  st.  5.  c.  2.  it  is  declared  to  be  high   treason,   25  E.  5.  st.  5. 

**  If  a  man  be  adherent  to  the  enemies  of  our  lord  the  king,  c.  a. 
**  in  the  realm,  giving  to  them  aid  or  comfort  in  his  realm,  or 
**  elsewhere ;  and  thereof  is  provably  attainted  of  overt  deed  by 
"  people  of  his  condition." 

A  queen  regnant  is  not  mentioned  in  this  clause  :  but  the  con-  3  Inst.  7. 
ftniction  has  been,   that  such  a  (juecn  is  within  the  meaning  of  ^^iF'^'  **• 
the  words  our  lard  tfie  king.  PC  ^.17. 

S  80. 

The  word  enemies  in  this  clause  is  not  confined  to  the  subjects 
of  a  state  at  war  with  the  king ;  for  if  any  of  the  subjects  of  n  , 

Q  q  4  state 
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case. 


Duke  of 
Norfolk's 
case.  1  H.  IL 
P.  C.  164. 

5  Stat.  Tr.  37. 

Vaughan*s 

case. 


Salk.  635. 

Vaughan*s 

case.  1  Hawk. 

P.C.  c.  17. 

§  28. 

3  Inst.  11. 

H.  P.C.  14. 


state  in  amity  will)  the  king  liave  commenced,  or  have  made  pre- 
parations for  the  commencing  of  hostilities  against  the  king,  these 
are  his  enemies. 

If  any  subjects  of  a  state  in  amity  with  the  king  are  in  the 
service  of  a  state  at  war  with  the  king,  the  giving  aid  or  comfort 
to  these  is  adhering  to  the  king's  enemies;  for  they  are  to  be  con- 
sidered by  all  states,  except  that  of  which  they  are  subjects,  as 
the  subjects  of  the  state  in  whose  service  they  are. 

It  was  holden,  that  the  Scots,  who  invaded  the  realm  in  the 
reign  of  Queen  Elizabeth,  were  the  queen's  enemies  witliin  the 
meaning  of  this  clause ;  although  there  was  at  that  time  no  war 
betwixt  England  and  Scotland, 

If  the  French  king  should,  in  time  of  peace,  send  an  army  to 
one  of  the  seaports  of  France,  with  a  design  to  invade  any  part 
of  the  king's  dominions,  every  French  subject  in  that  army 
would  be  one  of  the  king's  enemies. 

It  has  been  holden,  that  adhering  to  the  subjects  of  a  state 
at  war  with  the  king,  against  the  king's  allies,  is  an  adhering  to 
the  king's  enemies. 


Aiding  or  comforting  the  king's  subjects,  who  have  levied  war 
against  him,  makes  the  person  who  does  this  a  principal  in  the 
115.  3  Inst.  11.  high  treason  of  levying  war  against  the  king :  but  it  is  not  an  ad- 
herence to  the  king's  enemies;  because  such  subjects  are  not  ene- 
mies, but  traitors. 

The  giving  of  any  kind  of  aid  or  comfort  to  the  king's  ene- 
mies is  an  overt  act  of  adhering  to  them. 


3  Inst.  10. 
H.P.  C.  14. 
1  Hawk.  P.C 
c.  67.  §28. 
Ibid. 


3  Ventr.  31. 
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Salk.  635. 
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If  a  castle  belonging  to  the  king  be  surrendered  for  reward  to 
his  enemies,  this  is  an  overt  act  of  adhering  to  them. 

The  enlisting  of  a  man,  and  sending  him  into  the  service  of  a 
state  at  war  with  the  king,  is  an  overt  act  of  adhering  to  the 
king's  enemies. 

If  one  of  the  king's  subjects  be  enlisted  into  the  service  of  a 
state  at  war  with  the  king,  and  march,  this  is  an  overt  act  of  ad- 
herence to  the  king's  enemies. 

If  a  man  take  a  commission  to  cruise  in  one  of  the  ships  of  a 
state  at  war  with  the  king,  against  the  king's  ships  or  against 
the  ships  of  his  subjects  or  allies,  and  go  on  board  the  ship,  this 
is  an  overt  act  of  adhering  to  the  king's  enemies,  although  he 
never  commit  any  act  of  hostility. 

But  if  one  of  the  king's  subjects  do  reside  in  a  state  at  war 
with  the  king,  without  giving  any  a.ssistance  to  the  carrying  on 
of  the  war,  this  is  not  an  overt  act  of  adhering  to  the  king's 
enemies. 

In  a  late  case  it  was  insisted  for  the  defendant  at  a  trial  at 
bar,  that  sending  letters  of  advice  or  intelligence  to  the  subjects 
of  a  state  at  war  with  the  king  is  not  an  overt  act  of  adhering  to 
the  king's  enemies. 


Anp.  77.  llSeeWalpole'8  Mem.  of  Geo.  2,  vol.  2.  p.  312.||  [Re.w.  Stone,  6  Term  R.  529.  S.P.] 
IlFost.  C.  L.217,  218.|| 

And 
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And  from  the  2  &  3  Ann.  c.  20.  §  S^.  by  which  it  is  enacted,  2  &  3  Ann. 
"  That  if  any  officer  or  soldier  in  her  majesty^s  army  shall  give  c.  20.  ^  34. 
"  advice  or  intelligence  to  any  enemy  of  her  majesty,  either  by 
"  letters,  messages,  signs,  or  tokens,  or  in  any  way  whatsoever, 
"  such  person  shall  be  adjudged  guilty  of  high  treason,"  it  was 
inferred,  that  if  the  giving  of  such  intelligence  had  before  been 
an  overt  act  in  every  subject  of  adhering  to  the  king's  enemies, 
it  was  unnecessary  to  enact,  by  a  new  statute,  that  the  doing 
thereof  should  be  high  treason  in  an  officer  or  soldier.  But 
the  judges  of  the  Court  of  King's  Bench  were  clearly  of 
opinion,  that  the  sending  of  such  letters  is  an  overt  act  of  adher- 
ing to  the  king's  enemies  ;  and  it  was  said  that  the  same  had 
been  holden  by  the  judges  in  Gregg^s  case,  which  was  subse- 
quent to  the  statute  of  the  2  &  3  Ann.  c.  20. 

It  was  likewise  resolved  in  this  case,  that  the  sending  of  such 
letters,  although  they  were  intercepted  at  the  post-office  and  did 
not  go,  is  an  overt  act  of  adhering  to  the  king's  enemies ;  and  it 
was  said  that  the  same  had  been  holden  by  all  the  judges  in 
Gregg's  case. 

A  conspiracy,  with  an  intention  to  give  aid  or  comfort  to  the  3  jngt.  9, 
king's  enemies,  does  not  amount  to  an  overt  act  of  adhering  to   H.  P.C.  13, 
the  king's  enemies  ;  for  as  the  words  of  this  clause  are  be  adhe-   ^^-^  Hawk. 
refit,  an  actual  adherence  is  necessary  to  the  completion  of  the  /J^'^'^^' 
offence. 

But   if  there  have  been  such  conspiracy,  and  aid  or  comfort  3  Inst.  9,  10. 
be  afterwards  given,  the  conspiracy  is  an  overt  act  in  every  one   i^^-  H.P.  C. 
of  the  conspirators  of  adhering  to  the  king's  enemies,  inasmuch   \^u     l' r^'n 
as  there  can  be  no  accessary  in  high  treason.  ^i  supra. ' 

(H)  Of  counterfeiting    the   Great   Seal,    Privy    Seal, 
Privy  Signet,  or  Sign  Manual. 

"DY  the  25  Ed.  3.  st.  5.  c.  2.  it  is  declared  to  be  high  treason,   25  E.  5.  st.  5. 
"  If  a  man  counterfeit  the  king's  great  or  privy  seal."  c.  2. 

\\yidetB»  to  the 
several  seals,  1  Hale  P.C.  170.  2  Inst.  556.;  and,  as  to  great  seal  of  Ireland,  40  G.  3.  c.  67.  §  3.|| 

By  the  1  Mar.  st.  5.  c.  6.  §  2.  it  is  enacted,  "  That  iPany  per-   1  Mar.  st.  5. 
"  son  doth  falsely  forge  or  counterfeit  the  queen's  sign  manual,  ^'  ^'  §  2. 
"  or  privy  signet,  every  such  offence  shall  be  deemed  and  ad- 
"  judged  high  treason." 

And  by  the  7  Ann.  c.  21.  §  9.  it  is  enacted,  "  That  if  any  7Ann.c.  «i. 
"  person  shall  counterfeit  her  majesty's  seals,  appointed  by  the  §9. 
"  twenty-fourth  article  of  the  Union  to  be  kept,  used,  and  con- 
*•  tinned  in  Scotland,   that  the  doing  thereof  shall  be  construed 
"  and  adjudged  to  be  high  treason." 

It  is  not  a  counterfeiting  within  the  meaning  of  any  one  of  3  Inst.  15. 
these  statutes,  unless  the  counterfeit  thing  resemble  the  thing   *  H.  H.P.  C. 
counterfeited.  ***• 

But  it  is  not  necessary  that  there  should  be  an  exact  resem- 
blance between  the  thing  counterfeited  and  the  counterfeit  thing. 

A  person 
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2  Roll.  Rep. 
50.  Robinson** 
case. 


R  11  R  -0  ^  person  had  counterfeited  the  privy  seal ;  but,  that  there 
Robinson's  might  be  some  differences  between  the  counterfeit  and  the  true 
case.  1  H.H.  privy  seal,  he  had,  with  design,  left  out  the  crown,  and  he  had 
P.  C.  184.  also  left  out  some  letters  and  inserted  others  in  their  stead.  This, 
llWhether  the  notwithstanding  the  differences,  was  holden  to  be  a  counterfeiting 
were  made'       o^  the  privy  seal. 

to  resemble  the  real  seal  or  not,  is  a  question  of  fact  for   the  jury,  Rex  v.  Walsh,  East's 
P.  C.  87.11 

It  is  said  that  the  engraving  of  a  seal  which  resembles  the 
great  seal,  without  a  warrant  from  the  king,  does  not  seem  to 
be  a  counterfeiting  of  the  great  seal,  within  the  meaning  of  the 
25  Ed.  3,  St.  5.  c.  2.  unless  an  impression  of  the  engraved  seal  be 
affixed  to  some  instrument. 

And  Hale  C.  J.,  in  speaking  of  this,  mentioned  the  case  of 
making  a  tool  or  instrument  for  coining  money,  which,  at  the 
time  he  wrote,  was  not  high  treason,  unless  some  counterfeit 
money  had  been  actually  coined  therewith. 

But,  as  these  cases  are  not  similar,  the  words  of  the  statute 
being,  in  the  one  case,  doth  counterfeit  the  kin^s  great  seal,  in  the 
otlier,  doth  cowUerfeit  the  Icings  money ,  the  case  mentioned  does 
not  conclude  to  the  point. 

It  is  in  one  case  said,  that  where  a  man  had  affixed  an  impres- 
sion of  a  counterfeit  privy  seal  to  a  patent,  and  had  afterwards 
obtained  the  great  seal  to  be  affixed  to  the  patent,  and  collected 
money  by  virtue  thereof,  this  was,  upon  the  whole  circumstances 
of  the  case,  adjudged  to  be  a  counterfeiting  of  the  privy  seal. 

But  it  seems  to  be  the  better  opinion,  that  counterfeiting  an 
impression  of  any  one  of  the  three  seals,  or  the  sign  manual,  is 
high  treason,  although  no  improper  use  be  made  of  the  counter- 
feit thing. 

The  statutes  which  prohibit  the  counterfeiting  of  any  one  of 
these  seals,  or  the  sign  manual,  are  entirely  silent  as  to  the  use 
that  may  be  made  of  the  counterfeit  thing. 

In  one  book,  of  the  best  authority,  the  counterfeiting  of  an 
impression  of  any  one  of  these  seals,  or  the  sign  manual,  is, 
without  saying  any  thing  further,  laid  down  to  be  high  treason. 

And  in  the  case  of  counterfeiting  the  king's  money,  the  coun- 
terfeiting has  been  holden  to  be  high  treason,  although  the  coun- 
feit  money  were  not  uttered. 

It  has  been  holden,  that  the  counterfeiting  of  a  great  seal, 
which  has  not  for  some  time  been  made  use  of,  is  high  treason. 

At  the  common  law  a  misuse  or  an  abuse  of  the  great  seal  was, 
in  some  cases,  high  treason. 

If  the  Chancellor  had  affixed  the  great  seal  to  an  instrument, 
without  the  proper  warrant  for  so  doing,  this  would,  at  the  com- 
mon law,  have  been  high  treason ;  because  it  was  a  misuse  of  the 
great  seal. 

If  a  man,  after  stealing  or  finding  the  great  seal,  had  affixed  it 
to  an  instrument,  this,  it  being  an  abuse  of  the  great  seal  by  a 
person  who  never  had  authority  to  use  it,  would,  at  the  common 
law,  have  been  high  treason. 

But 
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But  neither  a  misuse  nor  an  abuse  of  the  great  seal  is,  since  5  Inst.  15,  16. 
the  25  Edw.  3.  st.  5.  c.  2.,  high  treason  ;  because  there  is  not,  in   ^*  ^'  ^'  ^^• 
either  case,  a  counterfeiting  thereof. 

The  making  of  any  alteration  in,  or  addition  to,  what  is  con-  3  Inst.  15. 
tained  in  an  instrument,  after  the  great  seal  has  been  thereto  af-  Kel.  so. 
fixed,  is  not  high  treason;    because  this  is  only  an  abuse  of  the  J  i7.^§  52.'    * 
great  seal. 

It  is  not,  for  the  same  reason,  high  treason  to  take  the  wax,  3  Inst.  15, 1 6. 
which  has  been  impressed  with  the  great  seal,  from  one  instru-   S?'^*  ^^' 
ment,  and  affix  it  to  another.  j  Hawk.  P.  C. 

vbi  supra. 

An  intent,  or  an  attempt,  to  counterfeit  one  of  the  three  seals,  3  j^st^  ^5 
or  the  sign  manual,  is  not  high  treason;  for,  as  the  words  of  the   1  Hawk.  P.C. 
statute  are  doth  cmmterfeit,  the  offence  is  not  complete  unless  ubi  supra. 
there  be  an  actual  counterfeiting. 

But  if  any  one  of  these  seals  or  the  sign  manual  has  been  3 Inst.  is.  138. 
counterfeited,  every  person,  who  was  aiding  in  or  consenting  to  H. P.C.  14, 
the  counterfeiting,  is  guilty  of  high  treason;  inasmuch  as  there   ^''      ®*   ^ 
can  be  no  accessary  in  high  treason. 


10. 
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"D  Y  the  25  Mv.  3.  St.  5.  c.  2.  it  is  declared  to  be  high  treason, 

"  If  a  man  doth  counterfeit  the  king's  money.'* 

It  is  laid  down,  that  the  words  the  kin^s  money,  in  this  clause,   2  Inst.  577. 

do  only  mean  such  gold  and  silver  coins  as  are  coined  within  the   *  Hawk.  P.C. 

1     -^  °  c.  17.  &  57. 

realm.  * 

It  seems,  from  a  late  transaction,  that  the  counterfeiting  of 
money,  after  a  stop  has  been  put  to  the  currency  thereof,  is  not 
a  counterfeiting  within  the  meaning  of  this  clause. 

The  currency  of  the  gold  coins  called  broad  pieces,  was  put  a 
stop  to  by  a  proclamation,  bearing  date  the  twenty-first  day  of 
February,  one  thousand  seven  hundred  and  thirty-two ;  and,  by 
the  same  proclamation,  the  collectors  and  receivers  of  the  revenue 
tax  or  taxes  were  commanded  to  receive  such  broad  pieces,  for 
and  during  the  space  of  one  year  from  the  date  thereof,  at  the 
rate  of  four  pounds  one  shilling  per  ounce  troy,  in  all  payments 
on  account  of  the  revenue  tax  or  taxes. 

By  the  6  Geo.  2.  c.  26.,  which  statute  was  made  very  soon  afler  6  G.  2.  c.  2«. 
this  proclamation,  it  was  enacted,  "  That  if  any  person  shall,  on 
"  or  before  the  twenty-first  day  of  Febncaiy,  one  thousand  seven 
"  hundred  and  thirty-three,  forge  or  counterfeit  any  of  'the  gold 
**  coins  called  broad  pieces,  every  such  ofiender  shall  be  adjudged 
"  guilty  of  high  treason." 

This  seems  to  be  a  legislative  declaration  that  the  forging  or 
counterfeiting  of  the  king's  money  coined  within  the  realm,  after 
a  stop  is  put  to  the  currency  thereof,  is  not  high  treason  within 
the  25  Edw.  3.  st.  5.  c.  2.  ;  for  if  it  l)c  so,  there  was  no  need  to 
make  it  so  in  this  particular  case  by  an  express  statute. 

A  counterfeiting  of  the  king's  money  in  Ireland^  or  in  any  other  j  H^wk.  P.  C. 

place  c.  17.  §67. 
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place  subject  to  the  British  crown,  is  a  counterfeiting  within  the 
meaning  of  the  25  Edw.  3.  st.  5.  c.  2. 
3  Inst.  16, 17.  If  a  person  employed  by  the  king  in  coining,  coin  money  of 
^U9^i H**  k  ^^^  weight  than  it  ought  to  be,  or  with  more  alloy  in  it  than 
P.C.'c.  17.  there  ought  to  be,  this  is  a  counterfeiting  of  the  king's  money 
§  55.  within  the  meaning  of  the  25  Edw.  3.  st.  5.  c.  2. 

1  Mar.  St.  2.  By  the  1  Mar.  st.  2.  c.  6.  it  is  enacted,    "  That  if  any  person 

c  6.  "  or  persons  shall  falsely  forge  and  counterfeit  any  such  coin  of 

"  gold  or  silver,  as  is  not  the  proper  coin  of  this  realm,  and  is 
"  or  shall  be  current  within  this  realm,  by  the  consent  of  the 
**  queen,  her  heirs  or  successors,  every  such  offence  shall  be 
"  deemed  and  adjudged  high  treason." 

By  a  clause  in  this  statute  it  is  expressly  enacted,  "  That  the 
**  counsellors,  procurers,  aiders,  and  abettors  of  the  person  or 
"  persons  guilty  of  the  offence  thereby  made  high  treason,  shall 
'*  be  deemed  and  adjudged  guilty  of  high  treason." 

And  there  is,  in  all  subsequent  statutes  which  make  any  of- 
fence relating  to  money  high  treason,  a  clause  to  the  same 
effect. 

But  all  these  clauses  seem  to  be  rather  ex  abundanti  cantela^  or 
in  tenor em^  than  ex  necessitate. 
Dyer,  2^96.  It  was  indeed  holden,  in  one  old  case,  that  the  receiving  and 

ShclT^ia  eT     ^^^^"g  °^  ^  "^^"'  "^^^^  ^^  ^^^  ^^^"  guilty  of  counterfeiting  the 

king's  money,  is  not  high  treason. 
\}^S"}.^^'  But  it  is  in  divers  books  laid  down,  that  such  receiving  and 

215       ^^^     aiding  make  the  person  guilty  thereof  a  principal  in  this,  as  well 

as  in  any  other  species  of  high  treason. 
Kel.  53.  ^0(1  jj.  ^jjs  resolved  at  the  Old  Bailey^  by  all  the  judges  pre- 

3i^u*.*^**^*      sent,  that  the  uttering  of  counterfeit  money  by  a  person  who 
16  Car.  2.         knew  the  counterfeiter  thereof,  is  high  treason  ;  because  it  is  an 

aiding  after  the  fact. 
5  Eliz.c.  11.  By  the  5  Eliz.  c.  11.  §  2.  it  is  enacted,  "  That  from  and  after 

y  ^'  "  the  fifth  day  of  ilf<2j/next  coming,  clipping,  washing,  rounding, 

"  or  filing,  for  wicked  lucre  or  gain's  sake,  of  any  of  the  proper 
"  monies  or  coins  of  this  realm,  or  the  dominions  thereof,  or  of 
"  the  monies  or  coins  of  any  other  realm,  allowed  to  be  current 
"  within  this  realm,  or  the  dominions  thereof,  at  this  present;  or 
"  that  hereafter  shall  be  lawful  monies  or  coins  of  this  realm, 
"  or  the  dominions  thereof,  or  of  any  other  realm,  and  by  pro- 
"  clamation  allowed  to  be  current  here  by  the  queen's  majesty, 
"  her  heirs,  or  successors  :  shall  be  taken,  deemed,  and  adjudged, 
"  by  virtue  of  this  act,  to  be  high  treason." 
18  Eliz.  c.  I.  By  tlie  18  Eliz.  c.  1.  §  1.,  after  reciting  that,  since  the  making 
§  ^-  of  the  statute  of  the  fifth  year  of  her  majesty's  reign, divers  evil-dis- 

posed persons,  knowing  that  the  said  law  ought  to  be  expounded 
strictly  according  to  the  words  thereof,  and  that^like  offences 
ought  not,  by  any  equity,  to  receive  the  like  punishments,  have 
devised  arts  for  the  diminishing  of  monies  and  coins,  to  the  loss 
as  well  of  her  majesty  as  of  her  subjects,  it  is  enacted,  "  That  if 
"  any  person  shall,  from  and  after  the  fifth  day  of  May  next 
♦*  coming,  for  wicked  lucre  and  gain's  sake,  by  any  art,  way,  or 

"  means 
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"  means  whatsoever,  impair,  diminish,  falsify,  scale,  or  lighten  the 
"  proper  monies  or  coins  of  this  realm,  or  any  the  dominion 
"  thereof,  or  the  monies  or  coins  of  any  other  realm,  allowed  to 
"  be  current  at  the  time  of  the  offence  committed  within  this 
"  realm  or  any  of  the  dominions  of  the  same,  by  the  proclama- 
"  tion  of  the  queen's  majesty,  her  heirs  or  successors  ;  every  such 
"  offence  shall  be  taken,  adjudged,  and  deemed  to  be  high 
"  treason." 

By  the  8  &  9  Wm.  3.  c.  26.  §  7.  [made  perpetual  by  7  Ann.  8&9  W.ar. 
c  25.],  after   reciting,  that  notwithstanding  the   laws   in    force  fj-'^u^Z* 
against  counterfeiting  the  monies  and  coins  of  this  realm,  this  Lennardwas 
offence  doth  daily  increase,  it  is  enacted,    "  That  no  smith,  en-  indicted  for 
•  graver,  fouwder,  or  other  person  or  persons  whatsoever,  (other  having  in  his 

than  and  except  the  persons  employed,  or  to  be  employed,  in  P^'ssession 

*•  or  tor  his  majesty's  mint  or  mints,  in  the  Tower  of  London^  or  «  of  lead." 

"  elsewhere,  and  for  the  use  and  service  of  the  said  mints  only  ;  As  the  words 

"  or  persons  lawfully  authorized  by  the  Lords  Commissioners  of  "  mould  or 

"  the  treasury,  or  Lord  High  Treasurer,  for  the  time  being,)  on^fj"g^|'||,*  ^J^ 

"  shall  knowingly  make  or  mend,  or  begin  or  proceed  to  make  jast  clause  of 

"  or  mend,  or  assist  in  the  making  or  mending  of  any  puncheon,  this  section  of 

"  counter-puncheon,  matrix,  stamp,  die,  pattern,  or  mould  [a)  of  ^he  act,  it  was 

"  steel,  iron,  silver,  or  other  metal  or  metals,  or  of  spaud,  fine  the^oohiion^of 

"  founders'  earth,  sand,  or  any  other  materials  whatsoever,  in  or  the  judges, 

"  upon  which  there  shall  be,  or  be  made  or  impressed,  or  which  first.  Whether 

"  will  make  or  impress  the  figure,  stamp,  resemblance,  or  simili-  "  ^  mould"  is 

"  tude  of  both  or  either  of  the  sides  or  flats  of  any  gold  or  silver  je^the^eneral 

"  coin  current  within  this  kingdom  ;    nor  shall  knowingly  make  words  "  other 

"  or  mend,  or  begin  or  proceed  to  make  or  mend,  or  assist  in  the  "toolorinstru- 

"  making  or  mending  of  any  edger  or  edging  tool,  instrument  or  "  "™^"^  ^^^^\%', 

"  engine,  not  of  common  use  in  any  trade,  but  contrived  for  And"second!v 

"  marking  of  money  round  the  edges  with  letters,  grainings,  or  if  itljeso  com- 

"  other  marks  or  figures  resembling  those  on  the  edges  of  money  prised,  Whe- 

"  coined  in  his  majesty's  mint,  nor  any  press  for  coinage,  nor  ^her  it  should 

"  any  cutting  engine  for  cutting  round  blanks  by  force  of  a  screw  "ribed  inThe 

"  out  of  flatted  bars  of  gold,  silver,  or  other  metal ;  nor  shall  indictment  as 

"  knowingly  buy  or  sell,  nide  or  conceal,  or  without  lawful  au-  "  a  tool  or  in- 

"  thority  or  sufficient  excuse  for  that  purpose  knowinijlv  have  in      striimcnt 
,.  1  .      ,  -^            »i    •    I                      .1                          •                       1                mentioned  m 
"  nis,  her,  or  their  liouses,  custody,  or  possession,  any  such  ])un-  the  statute? 

"  cheon,  counter-puncheon,  matrix,  stamp,  die,  edger,  cutting  The  judges 
"  engine,  or  other  tool  or  instrument  before  mentioned ;    and   if  w^re  unani- 
"  any  smith,  engraver,  founder,  or  other  person  or  persons  what-  I.T""'  ^^^ 
"soever   (other  than  and  except  as  aforesaid),  shall  offend  in   ,„ould  was  n 
"  anv  of  the  matters  or  things  as  aforesaid,  then  all  and  every  tot>l  or  instru- 
"  such  offender  and  offenders  shall  be,  and  is  and  are  hereby  mont  men- 
"  adjudged  to  be,  guilty  of  high  treason."  fbTmc1-'")ar!!*of 

the  statute,  and  therefore  comprised  under  the  general  worils.  And,  secondly,  That  as  it  is  ex- 
prcttly  roentioned  by  name  in  the  first  clause,  with  respect  to  the  making  or  mending,  it  need 
not  be  averred  to  be  a  tool  or  instrument  so  mentioned.  2  Bl.  Rep.  80<).  So  also  in  the  same 
caie,  wbeclier  •  noold,  having  only  a  resemblance  of  the  coin  inverted,  was  not  nn  instrument 
which  would  makt  and  imprest  the  resemblance  rather  than  one  on  which  the  rrtcmblance  was 
made  and  innpreMed,  (which  was  the  way  it  was  laid  in  this  indictment),  the  statute  seeming  to 
ifittinguish  between  such  as  will  make  or  impress  the  simtlitudr,  &c.  as  a  matrix,  die,  or  mould; 

and 
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and  such  on  which  the  same  is  made  or  impressed,  as  a  puncheon,  &c.  A  great  majority  of 
the  judges  thought  the  indictment  good,  l)ecau8e  the  stamp  of  the  coin  was  certain/j/  impressed 
on  the  mould  ;  but  they  thouijht  it  would  have  been  more  accurate,  had  it  charged  "  a  mould 
that  would  make  and  impress  the  similitude,"  &c.  And  in  this  opinion,  some,  who  otherwise 
doubted,  acquiesced.  2  Bl.  Kep.  822.  But  an  instrument  which  would  only  impress  the  figure 
of  only  part  of  one  side  of  tlie  coin,  is  not  within  the  statute.  Ca.  tem|).  llardw.  571]  IjSee 
ftex  V.  Moore.  2  Car.  &  P.  i55.|| 

§s.  By  §  2.  it  is  enacted,   "  That  if  any  person  or  persons  what- 

**  soever  shall,  without  lawful  authority  for  that  purpose,  wittingly 

"  or  knowingly  convey,  or  assist  in  conveying,  out  of  his  ma- 

"  jesty'smint  in  the  Tower  o^  London^  or  out  of  any  other  of  his 

"  majesty's  mints,  any  puncheon,  counter-puncheon,  matrix,  die, 

"  stamp,  edger,  cutting  engine,  press,  or  other  tool,  engine,  or 

**  instrument  used  for  or  about  tlie  coining  monies  there,  or  any 

*'  useful  part  of  such  tools  or  instruments,  that  then,  as  well  the 

*'  the  said  person  and  persons  so  offending,  as  also  ail  and  every 

"  person  and  persons  knowingly  receiving,  hiding,  or  concealing 

"  the  same,  shall  be,  and  is  and  are  hereby  adjudged   to   be, 

"  guilty  of  high  treason." 

§5.  By  §  3.  it  is  enacted,  "  That  if  any  person  or  persons  (other 

"  than  the  persons  employed  in  his  majesty's  mint  or  mints,  or 

"  such  as  shall  have  authority  from  the  Lords  Commissioners  of 

*'  the  treasury,  or  the  Lord  High  Treasurer  for  the  time  being,) 

"  shall  mark  on  the  edges  any  of  the  current  coin  of  this  king- 

"  dom,  or  if  any  person  or  persons  whatsoever  shall  mark  on  the 

"  edges  any  of  the  diminished  coin  of  this  kingdom,  or  any  coun- 

"  terfeit  coin  resembling  the  coin  of  this  kingdom,  with  letters  or 

"  grainings,  or  other  marks  or  figures  like  unto  those  on  the 

"  edges  of  money  coined  in  his  majesty's  mint ;  every  such  offence 

**  shall  be,  and  is  hereby  adjudged  to  be,  high  treason." 

§  4.     [It  has         By  §  4.  it  is  enacted,  "  That  if  any  person  or  persons  what- 

been  resolved    "  soever  shall  colour,  gild,  or  case  over  with  gold  or  silver,  or 

uponthisclause  «  yf\\\\  any  wash  or  materials  producing  the  colour  of  gold  or 

tha'titLtm-^'    "  silver,  any  coin  resembling  any  of  the  current  coin  of  this 

material  whe-    "  kingdom,  or  any  round  blanks  of  base  metal,  or  of  coarse  gold 

ther  the  co-      "  or  silver,  of  a  Ht  size  and  figure  to  be  coined  into  counterfeit 

louring  be  ef-     «  milled  money,  resembling  any  of  the  gold  or  silver  coin  of  this 

dlatelvbvsome  "  l^ingdom  ;  or  if  any  person  or  persons  shall  gild  over  any  silver 

external  and      "  blanks,  of  a  fit  size  to  be  coined   into   pieces  resembling  the 

superficial  ap-    "  current  gold  coin  of  this  kingdom ;    all  and  every  such  person 

plication,  or      «  ^^^\  persons  so  offending  shall  be,  and  is  and  are  hereby  ad- 

by  extrlTtion     "  J"^^g^^  ^«  ^e,  guilty  of  high  treason." 

from  the  application  of  aquafortis^  or  other  chemical  power.  Rex  v.  Lacy  and  Parker,  O.  B. 
6  Dec.  1776.  Leach's  Hawkins,  c.  17.]  jjAnd  preparing  blanks  with  such  materials  as,  when 
nibbed  with  rape,  will  make  thein  resemble  the  real  coin,  is  a  colouring  within  the  statute, 
before  the  resemblance  has  been  actually  produced  by  friction.     East.  P.  C.  165. || 

15  G.  2.  c.  28.  By  the  15  Geo.  2.  c.  28.  §  1.  it  is  enacted,  "  That  if  any  per- 
§  ^*  "  son  whatsoever  shall,  after  the  twenty- ninth  day  oi  September 

"  one  thousand  seven  hundred  and  forty-two,  wash,  gild,  or  co- 
**  lour  any  of  the  lawful  silver  coin  called  a  shilling  or  a  sixpence, 
"  or  any  counterfeit  or  false  shilling  or  sixpence,  or  add  to  or 
"  alter  the  impression,  or  any  part  of  the  impression,  of  either 

"  side 
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"  side  of  such  lawful  or  counterfeit  shilling  or  sixpence,  with  in- 
'*  tent  to  make  such  shilling  resemble,  look  like,  or  pass  for  a 
"  piece  of  lawful  gold  coin  called  a  guiiiea ;  or  with  intent  to 
*'  make  such  sixpence  resemble,  look  like,  or  pass  for  a  piece  of 
"  lawful  gold  coin  called  a  half-guinea  ,-  or  shall  file,  or  any  ways 
"  alter,  wash,  or  colour,  any  of  the  brass  monies  called  halfpence 
"  or  farthings,  or  add  to  or  alter  the  impression,  or  any  part  of 
*'  the  impression,  of  either  side  of  a  halfpenny  or  farthing,  with 
"  intent  to  make  a  halfpenny  resemble,  look  like,  or  pass  for  a 
"  lawful  shilling ;  or  with  intent  to  make  a  farthing  resemble, 
"  look  like,  or  pass  for  a  lawful  sixpence ;  the  person  or  persons 
*'  so  offending  in  any  of  the  matters  aforesaid,  shall  be,  and  is 
"  and  are  hereby  adjudged  to  be,  guilty  of  high  treason." 

It  seems  to  have  been  always  the  better  opinion,  that  only  gold   2  Inst.  577. 
or  silver  coins  are  the  king's  money  within  the  meanin":  of  the   ^  Hawk.  P.C* 
25  Ed.  S.St.  5.  c.  2.  °  '  "  C.17.J57. 

Some  doubt  seems  formerly  to  have  been  entertained,  whether   1  h,  h.  P.C, 
the  counterfeiting  of  copper  money,  made  current  by  proclama-  211. 
tion,  were  not  high  treason. 

In  order  to  remove  all  doubt  concerning  this  matter,  it  is  by  ||This  offence 
the  15  Geo.  2.  c.  28.  §  6.  declared,   "  That  the  coining  or  coun-  is  made  felonj 
"  terfeiting  any  of  the  copper  money  of  this  kingdom  is  only  a  ^^' ^^  p'  ^* 
"  misdemeanour."  provisions  of  ^ 

these  acts  are  extended  to  all  copper  monies  of  whatever  denomination,  by  37  G.  3.  c.  126.; 
et  vide  East  P.C.  162.     2  Russell  on  Cri.  58.  (2d  ed.)|j 

It  has  already  been  observed,   that  the  counterfeiting  of  the  j,ifc,  p.  coi, 
great  seal  is  not  high  treason,  unless  the  counterfeit  seal  be  like  602. 
the  true  great  seal. 

There  seems  to  be  equal  reason  to  hold,  that  the  counterfeiting 
of  money  is  not  high  treason,  unless  the  counterfeit  money  be 
like  the  true  money :  for  the  word  comiteifeit  implies  a  likeness ; 
and  if  there  be  not  a  likeness,  there  is  very  little  danger  of  impo- 
sition or  fraud  from  the  counterfeit  money. 

It   is  moreover  said  in  one  book,  that  it  is  a  counterfeiting   j  w  w^  p  q^ 
within   the  meaning  of  the  25  EkI.  3.  st  5.  c.2.,   although  the  215. 
counterfeit  money  be  not  exactly  like  the  true  money ;    from 
whence  it  may  fairly  be  inferred  that  a  likeness  is  necessary. 

And  that  clause  of  the  25  Ed.  3.  st.  5.  c.  2.  which  makes  it  high 
treason  to  bring  counterfeit  money  into  the  realm,  has  it  in  these 
words,  counterfeit  to  the  money  ry  England. 

[It  has  been  resolved,  that  to  counterfeit  the  impression  of  ||Varlev*8 
half-a-guinea  on  a  piece  of  gold  previously  hammered,  not  round,  cnse,||  2  Bl. 
and  not  passable  in  the  condition  it  was,  is  not  high  treason   for  Hep.  632. 
the  offence  is  incomplete.] 

yBut  it  is  not  necessary  that  there  should   be  an   impression  Rex  v.  Welsh 
on  the  counterfeit  coin,  if  it  resemble  the  common  worn  cur-  1  East  P.C. 
rency;  and  tlie  question  of  similitude  is  a  question  of  fact  for  ^^^* 
the  jury.  I 

Ihe  counterfeiting  of  money  is  high   treason,  although  the 
same  be  not  uttered ;  for  neither  the  25  Ed.  3.  st.  5.  c.  2.,  nor  any  ^i*^  g'-^****/ 
other  of  the  statutes,  make  uttering  a  part  of  the  offence.  \'^^   \  ^  h*** 

P.C.2M.     I  llRwk.  P.C.  c.  17.  «  51. 

The 
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H.P.C.  127.         The  uttering  of  countei*feit  money  was  lieretofore  only  a  mis- 
Kc'-  35.  demeanour,  although  the  person  who  uttered  such  money  knew 

^  Vj'^rc^'       il  lo  be  counterfeit. 

C.  17.  s  56. 

15G.  2.  C.28.        B"t  by  the  15  Geo.  2.  c.  28.  this  offence  is,  in  some  cases, 

made  felony. 
Cirwan*s  case,        ||This  statute  only  applies  to  gold  and  silver  coin,  not  to  cop- 
^  ^^'^•^*      per:  nor  is  an  indictment  at  conuTion  law  sustained  for  uttering 
5  Eians^Stat.  counterfeit  copper  money. 

177.  note  1.;    and  see  43  G.  3.  c.  139.  as  to  counterfeiting  foreign   coin    of   copper,  and 
Russell  on  Cri.  book  2.  ch.  1.  (2d  edit.) 

And  the  mere  possession  of  counterfeit  money  has  been  held 
not  to  be  an  indictable  offence* 
56  G.  3.  c,  68.       The  statute,  5Q  Geo.  3.  c.  68.  §  17.,  relating  to  the  new  silver 
§  ^^*  coinage,  enacts  that  all  former  acts  in  force,  respecting  the  coins 

of  the  realm,  shall  apply  to  the  silver  coin  to  be  coined  in  pur- 
suance of  that  statute.  II 

(K)  Of  bringing  counterfeit  Money  into  the  Realm. 


I 


25  Ed.  3.  St 
C.2. 


"D  Y  the  25  Ed.  3.  st.  5.  c.  2.  it  is  declared  to  be  high  treason, 
"  If  a  man  bring  false  money  into  this  realm,  counterfeit  to 
"  the  money  o^ England  as  the  money  called  Lnshburg/i,  or  other 
"  like  to  the  said  money  of  England,  knowing  the  money  to  be 
"  false,  to  merchandize  or  make  payment,  in  deceit  of  our  lord 
"  the  king  and  of  his  people." 

1  &2  Ph  &M        ^y  ^^^'  1  &  2  Ph.  &  Mar.  c.  11.,  after  reciting  that  many  ill- 

c,\\,  '  '  disposed  persons  have  of  late  brought  into  this  realm,  from  parts 
beyond  the  seas,  forged  and  counterfeit  money,  like  to  such  coins 
of  gold  and  silver  of  other  realms,  as,  by  the  consent  of  the  king 
and  queen  our  sovereign  lord  and  lady,  are  allowed  to  be  current 
within  this  realm  ;  and  have  uttered  the  same  here  by  merchan- 
dizing and  otherwise ;  because  the  said  ill-disposed  persons  have 
perceived  that  there  is  not  any  sufficient  law  provided  for  the 
condign  punishment  of  offenders  in  that  behalf,  it  is  enacted, 
"  That  if  any  person  or  persons  shall  bring  from  the  parts  be- 
"  yond  the  sea  into  this  realm,  or  into  any  of  the  dominions  of 
"  the  same,  any  such  false  and  counterfeit  coin  or  money,  being 
'*  current  within  this  realm  as  is  aforesaid,  knowing  the  same 
*'  coin  or  money  to  be  faLe  or  counterfeit,  to  the  intent  to  utter 
"  or  make  payment  with  the  same,  within  this  realm  or  any  the 
"  dominions  of  the  same,  by  merchandizing  or  otherwise;  that 
"  all  and  every  such  person  or  persons  so  offending  shall  be 
"  deemed  and  adjudged  to  be  offenders  in  high  treason." 

Bringing  counterfeit  money  into  the  realm  is  not  within  the 
meaning  of  these  statutes,  unless  it  be  like  either  the  money  of 
England,  or  like  such  money  of  other  realms  as  is  current  within 
this  realm. 

1  H.  H.  P.  C.         But  it  is  not  necessary  that  the  counterfeit  money  should  be 

184.  214.  exactly  like  the  true  money. 

The 
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The  counterfeit  money  must,  in  order  to  constitute  this  of-  3  Inst.  18. 
fence,  be  brought  from  a  foreign  nation,  and  not  from  any  place  H.  P.  C.21. 
subject  to  the  English  crown  ;  for  although  every  such  place  is,   ^  Hawk.  P. C. 
to  many  purposes,  distinct  from   the  realm,  and  consequently  a  ^'     '  ^  ^*' 
bringing  into  the  realm  from  such  a  place  would  be  a  bringing 
into  the  realm  within  the  letter  of  the  25  Ed.  3.  st.  5.  c.  2.  or  the 
1  &  2  Ph.  &   Mar.  c.  11.,  the  construction  has  been,  that  the 
bringing  of  counterfeit  money  from  Ireland^  or  any  place  subject 
to  the  English  crown,  into  England,  is  not  such  a  bringing  into 
the  realm  as  is  within  the  meaning  of  either  of  these  statutes. 

It  is  laid  down  in  one  book,  that  the  bringing  of  counterfeit  3  Inst.  18. 
money  into  the  realm  from  a  foreign  nation  is  not  high  treason  ; 
unless  there   be  a  merchandizing    with  or  a  payment  of  the 
money. 

It  other  books  it  is  laid  down  that,  as  an  actual  merchandizing  1  H.  H.P.C. 
with  or  payment  of  the  money  is  not  made  part  of  the  offence  ^p  ^  Hawk, 
by  the  25  Ed.  3.  st.  5.  c.  2.,   or  by  the  1  &  2  Ph.  &  Mar.  c.  11.  ^^-^-c-i^-S^^- 
the  bringing  of  counterfeit  money  into  the  realm,  with  an  in- 
tention to  merchandize  therewith,  or  make  payment  thereof,  is 
high  treason ;  and  that  the  bringing  of  it  in  is  evidence  of  such 
intent. 

Tiie  former,  however,  seems  to  be  the  better  opinion. 

For,  in  the  25  Ed.  3.  st.  5.  c.  2.  the  words  are,  doth  bring  false  l|Both  the 
money  into  this  realm,  counterfeit  to  the  wzow«/ o/' England,  to  mer-  gj^c^'c  2   and 
chandize  or  make  payment ;  which  seem  to  imply,  that  there  may    i&2Ph.&M. 
be  a  bringing  of  counterfeit  money  into  the  realm  without  an  c.  11.  make  . 
intention  to  merchandize  or  make  payment;  and,  if  so,  it  would   the  offence 
be  a  very  hard  construction  to  hold  that  the  bringinff  in  is  in   consist  in 
Itself  evidence  of  such  mtention.     .  ^i(h  intent  to 

nudie  payment.  It  seems,  therefore,  that  the  offence  may  be  completed  without  an  actual 
making  payment,  and  that  the  existence  of  the  intent  may  be  collected  by  the  jury  from  cir- 
cumstances.^ 

And  in  the  1  &  2  Ph.  &  Mar.  c.  II.,  the  uttering  of  cotmterfeit  1  &2Ph.&M. 

money,  brought  from  a  foreign  realm,  here  by  merchandizing  and  c.  11. 
ntJin-unse,   is  recited  as  part  of  the  mischief  which  is  by  that 
statute  intended  to  be  remedied. 

The  uttering  of  counterfeit  money  brought  into  the  realm  from  3  Inst.  18. 

a  foreign  realm  is  not  high  treason,   unless  it  be  uttered  by  the  ^.?*^/^i*^ 

person  who  brought  it  in;   the  bringing  of  it  into  the  realm  only  ^  i^^^Qg 

hv'ntr  made  high  treason.  \\'yide  14G.3. 
r.4J.  39G.  3.  c.  75.  37G.3.  c.  126.  East,  P.  C.  ch.  4.  1  Russell  on  Cri.  p.  71.  a»  to  pro- 
Tisions  retpecting  the  coin  not  connected  with  the  subject  of  treason.^ 

(L)  Of  slaying  certain  Officers. 

JJY  the  25  Ed.  5.  st  5.  c.  2.  it  is  declared  to  be  high  treason,   25  Ed.  3.  st.  5. 

"  If  a  man  slay  the  chancellor,  treasurer,  or  any  justice  of  c.  2. 
"  our  lord  the  king  of  the  one  bench  or  of  the  other,  a  justice 
"  in  eyre  or  of  assize,  and  all  other  justices  assigned  to  hear  and 
**  determine,  being  in  their  places  doing  their  offices." 

The  constniction  has  been,  that  this  clause  does  not  extend  to  3  Inst.  18. 
Vol.  VIL  R  r  any 
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H.P.C.  17.      any  officers,  except  those  which   are  therein  expressly  men- 
iHawk.P.C.  tinned. 

C.  17.  §47. 

3  Inst.  18.  ^^  ^^^  been  holden  that  the  wounding  of  one  of  the   officers 

H.P.C.  17.      mentioned   in  this  clause,   while  he  is  in  the  execution  of  his 
1  Hawk.  P.  C.  office,  is  not  high  treason,  unless  death  ensue. . 

'  ^    ^  By  the  7  Ann.  c.  21.  §  8.  it  is  enacted,  "  That  if  any  person 

5  g     •   •  -  •     «  shall  slay  any  of  the  lords  of  the  session,  or  of  the  lords   of 

"  justiciary,  sitting  in  judgment  in  the  exercise  of  their  office 

*'  within   Scotland^   the  doing   thereof  shall   be  construed,  ad- 

"  judged,  and  taken  to  be  high  treason." 

9Ann.  c.  16.  II By  the  9  Ann.  c.  16.   (made  on  occasion  of  Mr.  Secretary 

Harlcy  being  stabbed  by  Giiiscard)  it  is  enacted,   "  That  if  any 

"  person  shall  attempt  to  kill,  or  unlawfully  assault,  strike,  or 

*'  wound  any  privy  counsellor  in  the  execution  of  his  office,  he 

'  "  shall  be  declared  a  felon,   and  suffijr  death  without  benefit  of 

«  clergy."  II 


sEUz. 


c.  1. 
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Of  extolling  or 


maintaining  the  Power  of  the  See 
of  Rome, 


"D  Y  the  5  Eliz.  c.  1 .  §  2.  it  is  enacted,  "  That  if  any  person  or 
"  persons,  inhabiting  or  resident  within  this  realm,  or  within 
"  any  other  part  of  the  (|ueen's  dominions,  after  the  first  day  of 
*'  April  one  thousand  five  hundred  and  sixty-three,  shall,  by 
"  writing,  ciphering,  printing,  preaching,  or  teaching,  advisedly 
**  and  wittingly  extol,  maintain,  or  defend,  the  authorit}^,  juris- 
*'  diction,  or  power  of  the  bishop  of  Rome,  heretofore  claimed, 
"  used,  or  usurped  within  this  realm,  or  in  any  country  under 
"  the  queen's  obeisance ;  or,  by  any  speech,  open  deed,  or  act, 
"  advisedly  and  wittingly  attribute  any  such  jurisdiction,  autho- 
"  rity,  or  pre-eminence  to  the  said  see  of  Rome,  or  to  any  bishop 
"  of  the  same,  within  this  realm,  or  in  any  the  queen's  domi- 
**  nions ;  that  then  every  such  person  or  persons  so  offending 
"  shall  incur  the  dangers,  penalties,  pains  and  forfeiture  of  the 
"  statute  o^ prcemunire.*' 

And  by  §  10.  it  is  enacted,  "  That  if  any  such  offender,  after 
"  such  conviction  and  attainder  as  is  aforesaid,  do  eftsoons  com- 
"  mit  or  do  the  said  oflences,  or  any  of  them,  in  manner  and 
**  form  aforesaid,  and  be  thereol'  duly  convicted  and  attainted, 
"  he  shall,  for  the  second  offence,  forfeit  and  suffer  as  in  cases  of 
**  high  treason." 

It  has  been  holden,  that  if  a  man  write  a  book  in  defence  of 
the  pope's  jurisdiction  within  this  realm,  and  afterwards  publish 
it,  he  is  liable  to  the  penalties  of  this  statute. 

It  has  been  also  holden,  that  if  one  man,  knowing  the  purport 
of  a  book  of  tliis  kind  which  was  written  beyond  the  seas,  bring 
it  over,  and  seccretly  sell  it,  and  another,  having  read  or  heard 
the  contents  diereof,  commend  it,  they  are  both  liable  to  the 
penalties  of  this  statute. 

But  if  a  man,  who  has  heard  the  contents  of  such  a  book,  only 
buy  and  read  it,  he  is  not  liable  to  the  penalties  of  this  statute. 

A 
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A  defendant,  who  had  been  convicted  of  an  ofiPence  against  Sav.  46. 


this  statute,  and  had  received  judgment  for  the  same,  being  asked,  *-^ 

by  Maiiwood,  Chief  Baron,  whether  he  were  still  of  the  same 
opinion  ?  answered,  that  he  was.  It  was  holden,  at  a  meeting  of 
the  judges,  that  by  this  answer  he  became  guilty  of  advisedly  and 
itittingly  maintaining  the  pope's  power  a  second  time.  But  two 
of  the  judges  were  of  opinion  that  these  words,  which  were 
spoken  in  answer  to  a  question  put  by  the  Chief  Baron,  did  not 
amount  to  a  maintaining  of  the  pope's  power,  advisedly  a?id  wit- 
tingly, a  second  time. 

(N)  Of  refusing  a  second  Time  to  take  the  Oath  of  Su- 
premacy. 

11 Y  the  1  Eliz.  c.  1.  §19.  it  is  enacted,  "  That  every  archbishop,   i  Eliz.  c.  i. 

"  bishop,  and  every  other  ecclesiastical  person,  officer,  and  §19- 
"  minister,  and  every  temporal  judge,  justice,  mayor,  and  every 
'*  other  temporal  officer  and  minister,  and  every  other  person 
"  receiving  your  highness's  fee  or  wages  within  this  realm,  or  any 
"  your  highness's  dominions,  shall  take  the  oath  of  supremacy 
"  therein  set  forth." 

By  §  20.  it  is  enacted,  "  That  if  any  such  person  shall  obsti-  §  20. 

"  nately  refuse  to  take  the  same,  he  shall  forfeit,  during  his  life, 
'*  every  spiritual  promotion,  benefice,  and  office,  and  every  tem- 
"  poral  promotion  and  office,  which  he  hath  solely  at  the  time  of 
"  such  refusal." 

By  the  5  Eliz.  c.  1.  J  5.  it  is  enacted,   "  That  all  persons  who  sEliz.c.  i.§5. 

"  shall  take  holy  orders,  or  who  shall  be  promoted  to  any  degree 

*'  of  learning,   in  any  university  within  this  realm  or  the  domi- 

"  nions  to  the  same  belonging ;  all  schoolmasters,  or  teachers  of 

*'  children ;  all  benchers,  readers,  utter  barristers  and  ancients, 

"  in  any  house  of  court ;  all  principal  treasurers,  and  such  as  be  • 

"  of  the  grand  company  of  every  inn  of  chancery ;  all  attorneys, 

"  prothonotaries,  and  filasers  ;    all  sheriffs,  escheators,  and  feo- 

"  daries ;   and  all  other  persons  which  shall  take  upon  them  or 

"  be  admitted  to  any  office  in  the  law ;  and  all  officers  and  mi- 

"  nisters  of  any  court  whatsoever,  and  every  of  them,  shall  take 

"  the  oath  of  supremacy  set  forth  in  the  1  Eliz.  c.  1.,  intituled 

**  An  act  restoring  to  the  crown  the  ancient  jurisdiction  over  the 

*'  estate  ecclesiastical  aiid  spiritual,  and  abolishing  allfoi'eign  pm^crs 

•*  repugnant  to  the  same,  before  he  shall  be  admitted  to  take  upon 

**  him  to  use,  exercise,  supply  or  occupy   any  such  vocation, 

"  office,  degree,  ministry,  room  or  service,  in  the  open  court 

**  whereunlo  he  shall  belong ;  and  if  he  shall  not  belong  to  any 

**  open  court,  then  in  an  open  place,  before  a  convenient  asscm- 

"  biy  to  witness  the  same,  and  before  such  person  or  persons  as 

•*  shall  have  authority,  by  common  use  or  otherwise,  to  admit 

"  such  person  to  such  vocation,  office,  degree,  ministry,  room  or 

**  service;  or  else  before  sucli  person  or  jx^rsons  as  by  the  queen's 

"  highness,  her  heirs  or  successors,  by  commission  under  the 

**  great  seal,  shall  be  named  and  assigned." 

R  r  2  By 
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^  g^  By  §  6.  it  is  enacted,  "  That  every  archbishop  and   bishop 

"  shall  have  power  to  tender  the  said  oath  to  every  spiritual  and 
"  ecclesiastical  person  within  his  diocese." 

^7.  By  §  7.  it  is  enacted,  "   That  the  lord  chancellor   or  keeper 

**  ot*  the  great  seal  for  the  time  being  shall  and  may,  at  all  times 
"  hereafter,  direct  a  commission  under  the  great  seal  to  any 
"  person  or  persons,  giving  them  thereby  authority  to  tender  the 
"  said  oath  to  such  person  or  persons,  as  by  the  said  commission 
*'  the  said  commissioners  shall  be  authorized  to  tender  the  same 
«  unto." 

^8.  By  }  8.  it  is  enacted,   "  That  if  any  person  appointed  or  com- 

"  pellable  by  this  act,  or  by  the  act  made  in  the  said  first  year, 
"  to  take  the  said  oath,  to  w^hom  the  said  oath  by  such  commis- 
"  sion  shall  be  appointed  to  be  tendered,  shall,  at  the  time  of  the 
"  said  oath  so  tendered,  refuse  to  take  the  same,  the  party  so  re- 
"  fusing  shall  incur  the  dangers,  penalties,  pains,  and  forfeitures  of 
"  the  statute  oiprcjomuriire" 

$  11-  And  by  {  11.  it  is  enacted,  "  That  if  any  of  the  said  persons 

"  do,  after  the  space  of  three  months  after  the  first  tender  of  the 
"  said  oath,  the  second  time  refuse  to  take  the  same,  in  form 
"  aforesaid  to  be  tendered,  every  such  offender  shall  for  the  same 
"  second  offence  suffer  the  same  pains,  judgment,  and  execution 
*'  as  is  used  in  cases  of  high  treason." 

$  17.  But  by  J  17.  it  is  provided,  "  That  this  act  shall  not  extend 

"  to  compel  any  temporal  person  above  the  degree  of  a  barren  to 
"  take  the  said  oath." 

§  20.  And  by  J  20.  it  is  provided,  "  That  no  person  shall  be  com- 

"  pelled,  by  virtue  of  this  act,  to  take  the  said  oath,  at  the  second 
**  time  of  tendering  the  same,  except  the  same  person  shall  be  an 
"  ecclesiastical  person,  that  shall  have  charge,  cure,  or  office  in 
"  the  church,  or  any  office  or  ministry  in  any  ecclesiastical  court 
. "  of  this  realm ;  or  such  person  as  shall  wilfully  refuse  to  ob- 
"  serve  the  orders  and  rites  for  divine  service  that  be  authorized 
"  to  be  used  and  observed  in  the  church  of  E?2gland,  after  that  he 
"  shall  be  publicly  admonished  by  the  ordinary,  or  some  of  his 
"  officers  for  ecclesiastical  cases  to  keep  and  observe  the  same ; 
"  or  such  person  as  shall  openly  and  advisedly  deprave,  by  words, 
"  writings,  or  open  facts,  any  of  the  rites  and  ceremonies  author- 
"  ized  to  be  used  in  the  church  of  England ;  or  such  person  as 
"  shall  sav  or  hear  the  private  mass  prohibited  by  the  laws  of 
"  this  realm." 

jTf  2^*'**^*       ^^  ^^^  ^  ^^'  ^  ^'  ^^'  1.  c.  8.  §  2.  all  former  statutes,  so  far  as 

'   *  ^  *  they  concern  the  oath  of  supremacy,  are  repealed,  and  the  said 

oath  is  abrogated. 

IIBut  see  the  ^^^  ^y  §  ^'  ^^  ^^  enacted,  "  That  all  persons  (other  than  such 

3iG.  3.  C.32.    "  concerning  whom  provision  shall  be  made  in  this  act,  or  in 

and  10  G.  4.      "  any  other  act  of  this  session  of  parliament)  who  shall  here- 

C.7.  §  10.  &      «  Q^jgj.  jjg  admitted  into  any  office  or  employment  ecclesiastical  or 

*•  "  civil,  or  come  into  any  capacity,  in  respect  or  by  reason  whereof 

"  they  should  have  been  obliged,  by  any  statute,  to  take  the  said 

"  abrogated  oath,  shall  take  the  oaths  by  this  act  required  to  be 

"  taken,  in  such  manner,  at  such  times,  before  such  persons, 

«  and 
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"  and  in  such  courts  and  places  as  they  ought  to  have  taken  the 
*'  said  oath  in  case  the  same  had  not  been  abrogated ;  and  that 
"  every  such  person,  who  shall  neglect  or  refuse  to  take  the 
**  same,  shall  incur  and  be  liable  to  the  same  penalties,  forfeitures, 
"  disabilities,  and  incapacities,  as  by  any  such  statute  were  ap- 
"  pointed  for  or  upon  neglect  or  refusal  to  take  the  said  oath." 

By  this  statute,  every  person  who  was  before  obliged  to  take 
the  oath  of  supremacy,  is  obliged  to  take  the  oaths  by  this  act  ap- 
pointed to  be  taken;  and  is,  in  case  of  refusal,  rendered  liable  to 
the  same  paialties,  forfeitures^  disabilities,  and  iiicapacitieSi  as  he 
was  before  liable  to  for  refusing  to  take  the  oath  of  supremacy. 

But  as  it  is  not  said  that  he  shall  suffer  the  same  pains,  judg- 
ment, and  execution,  as  is  used  in  cases  of  high  treason,  which 
are  the  words  of  the  5  Eliz.  c.  1.,  or  that  he  shall  suffer  as  in 
cases  of  high  treason,  which  are  the  words  generally  made  use  of 
in  statutes  making  offences  high  treason,  it  may  be  fairly  inferred 
that  the  refusing  a  second  time  to  take  the  oath  of  supremacy  has 
not,  since  the  making  of  the  1  W.  &  M.  st.  8.  c.  8.,  been  high 
treason. 

It  is  moreover  provided,  by  the  5  Eliz.  c.  2.  J  10.  "  That  this  5  Eliz.  c.3.  $ 
"  act,  or  any  thing  therein  contained,  or  any  attainder  to  be  had  J  10. 
"  by  virtue  of  this  act,  shall  not  extend  to  make  any  corruption 
"  of  blood,  the  disinheriting  of  any  heir,  forfeiture  of  dower,  nor 
"  to  the  prejudice  of  the  right  or  title  of  any  person  or  persons, 
"  other  than  the  right  or  title  of  the  offender  or  offenders,  during 
"  his  or  their  natural  lives  only." 

But  there  is  not  such  a  provision  in  the  1  W.  &  M.  st.  1.  c.  8. 

The  consequences  would  be,  that,  if  a  second  refusal  to  take  the 
oaths  by  the  latter  act  required  to  be  taken  in  lieu  of  the  abro- 
gated oath  of  supremacy  were  at  this  day  high  treason,  the  pun- 
ishment of  such  offence  would  be  more  severe  than  it  was  before 
the  making  of  the  1  W.  &  M.  st.  1 .  c.  8.,  which  is  contrary  to  the 
spirit  of  that  statute,  and  of  the  time  in  which  it  was  made. 

(O)  Of  putting  a  Popish  Bull  in  Ure. 

"DY  the  13  Eliz.  c.  2.  $  3.  it  is  enacted,  "  That  if  any  person   1 3  Eliz.  c.  2. 

"  shall  obtain,  from  the  bishop  of  Itome  or  any  of  his  sue-  §  3. 
"  cessors,  any  bull,  writing,  or  instrument ;  or  shall  publish  or 
"  put  in  ure  any  such   bull,  writing,  or  instrument;  that  every 
"  such  offence  shall  be  deemed  and  adjudged  to  be  high  trea- 
"  son." 

By  the  same  section  it  is  enacted,  "  That  the  procurors,  abet- 
**  tors,  and  counsellors  to  the  committing  of  the  said  offences, 
"  shall  suffer  as  in  cases  of  high  treason." 

And  by  §  4.  it  is  enacted,   "  That  every  aider,  comforter,  or  §  4. 

"  maintainor,  of  any  offender  against  this  act,  after  the  commit- 
"  ting  of  any  of  the  said  offences,  shall  incur  the  pains  and  penal- 
**  ties  of  the  statute  of  prcvmunire" 
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(P)  Of  reconciling  any  Person,  or  being  reconciled,  to 
the  See  of  Rome. 

ssEHz.  c.  1.      "DY  the  23  Eliz.  c.  l.§  1.  after  reciting,  that  since  the  statute 
§  1.  made  in  the  thirteenth  year  of  the  reign  of  the  queen,  for 

preventing  the  putting  of  popish  bulls  in  ure,  divers  evil-affected 
persons  have  practised  other  means  than  by  bulls  to  withdraw  the 
queen's  subjects  from  their  natural  obedience  to  her  majesty,  to 
obey  the  usurped  authority  of  the  see  oi'lio?ne,  it  is  enacted,  "  That 
"  if  any  person  shall  have,  or  pretend  to  have,  power,  or  shall  by 
*'  any  means  put  in  practice,  to  absolve,  persuade,  or  withdraw 
"  any  of  the  queen's  subjects,  or  any  within  her  realms,  from 
"  their  natural  obedience  to  her  majesty ;  or  to  withdraw  any  of 
"  them,  for  that  intent,  from  the  religion  now  established,  to  the 
"  Roinish  religion ;  or  to  move  any  of  them  to  promise  any  obe- 
"  dience  to  any  pretended  authority  of  the  see  of  Rome,  or  of 
"  any  other  prince,  state,  or  potentate,  to  be  had  or  used  within 
"  her  dominions;  or  shall  do  any  overt  act  for  that  intent  or 
"  purpose  ;  that  then  every  such  person  shall  suffer  as  in  cases  of 
"  high  treason." 

And  by  the  same  section  it  is  enacted,  "  That  if  any  person 
"  shall,  by  any  means,  be  willingly  absolved  or  withdrawn  as 
"  aforesaid,  or  willingly  be  reconciled,  or  shall  promise  any  obe- 
"  dience  to  such  pretended  authority,  prince,  state,  or  potentate, 
"  as  is  aforesaid  that  then  every  such  person  shall  suffer  as  in 
"  cases  of  high  treason." 

By  the  same  scctio?i  it  is  enacted,  "  That  the  procurers  and 
"  counsellors  unto  any  of  these  offences  shall  suffer  as  in  cases 
"  of  high  treason." 
§  3.  And  by  §  3.  it  is  enacted,   "  That  any  person  who  shall  \vit- 

*'  tingly  be  aider  or  maintainer  of  any  person  so  offending, 
"  knowing  the  same,  shall  suffer  as  in  cases  of  misprision  of  high 
"  treason." 
Sav.  3.  pi.  9.  It  had  been  holden,  that  the  bare  pretending  to  absolve  a  sub- 

.  Campion's        ject  from  his  natural  allegiance,  without  an  actual  persuading  him 
c^^*  to  withdraw  the  same ,  and  that  the  actual  persuading  of  a  sub- 

ject to  withdraw  his  narural  allegiance,  without  pretending  to  a 
power  of  absolving  him,  are  both  high  treasons  within  the  mean- 
ing of  this  statute. 
5  J.  I.e.  4.  By  the  3  Jac.  1.  c.  4.  §  22.  it  is  enacted,  "  That  if  any  person 

§  22.  "  shall,  either  upon  the  seas  or  beyond  the  seas,  or  in  any  other 

"  place  within  the  dominions  of  the  king's  majesty,  his  heirs  or 
"  successors,  put  in  practice  to  absolve,  persuade,  or  withdraw 
"  any  of  the  subjects  of  the  king's  majesty,  or  of  his  heirs  and 
"  successors,  from  their  natural  obedience  to  his  majesty,  his 
"  heirs  or  successors ;  or  to  reconcile  them  to  the  see  of  Rome  ; 
"  or  to  move  them,  or  any  of  them,  to  promise  obedience  to  any 
"  pretended  authority  of  the  see  of  Rome,  or  to  any  other  prince, 
"  state,  or  potentate ;  that  then  every  such  person  shall  suffer  as 
"  in  cases  of  high  treason." 

And 
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And  by  §  23.  it  is  enacted,  "  That  if  any  such  person  as  afore-  5  25. 
"  said  shall  be,  either  upon  the  seas  or  beyond  the  seas,  or  in  any 
"  other  place  within  the  dominions  of  the  king's  majesty,  his 
"  heirs  or  successors,  willingly  absolved,  or  withdrawn,  as  afore- 
"  said ;  or  willingly  reconciled ;  or  shall  promise  obedience  to 
"  any  such  pretended  authority,  prince,  state,  or  potentate ;  that 
"  every  such  person  shall  suffer  as  in  cases  of  high  treason." 

But  by  §  24.  it  is  provided,  "  That  this  last  clause  shall  not  ex-  $  24. 
*'  tend  to  any  person  whatsoever,  who  shall  be  reconciled  to  the  see 
"  of  Borne  as  aforesaid  (for  and  touching  the  point  of  being  recon- 
"  ciled  only)  that  shall  return  into  this  realm,  and,  within  six  days 
"  after  such  return,  before  the  bishop  of  the  diocese,  or  two 
"justices  of  the  peace  jointly  or  severally  of  the  county  where 
"  he  shall  arrive,  submit  himself  to  his  majesty  and  his  laws, 
"  and  take  the  oath  of  supremacy  set  forth  by  an  act  made  in 
"  the  first  year  of  the  reign  of  the  late  Queen  Elizabeth,  and  also 
"  the  oath  of  allegiance  before  set  forth  in  this  act." 

By  the  1  W.  &  M.  st.  1.  c.  8.  §  2.  all  statutes,  so  far  as  they   1  W.  &  M. 
concern  the  oath  of  supremacy,  are  repealed,  and  the  said  oath  st.  1.  c  8.  \\2. 
is  abrogated. 

A  person,  who  has  been  reconciled  to  the  see  of  Rome,  is,  by 
the  abrogation  of  the  oath  of  supremacy  set  forth  by  the  act  made 
in  the  first  year  of  Queen  Elizabeth,  prevented  from  complying 
literally  with  the  terms  of  the  proviso  contained  in  the  3  Jac.  1. 
c.  4.  §  24. 

There  could  scarce  have  been  a  doubt  that  the  taking  of  the 
oaths  required  by  the  1  W.  &  M.  c.  8.  to  be  taken  in  the  room 
of  the  oaths  of  supremacy  thereby  abrogated,  would  at  this  day 
answer  every  purpose  which  the  taking  of  the  abrogated  oath 
would  heretofore  have  done. 

But  to  remove  all  possibility  of  doubt  as  to  this  matter,  it  is,  by   1.  W.&  M. 
the  1  W.  &  M.  c.  8.  §  5.,  enacted,  "  That  all  persons  (other  than  ^'^-  §  •5- 
**  such  concerning  whom  provision  shall  be  made  in  this  act,  or  .31  g^^^^  .32  1 
"  in  any  other  act  of  this  session  of  parliament)  who  shall  here-  j|Ancl  10  G.  4. 
"  after  come  into  any  capacity,  in  respect  or  by  reason  whereof  c.  7.  $  10  & 
"  they  would  have  been  obliged,  by  the  said  statutes,  to  take  the   ^'*ll 
"  said  abrogated  oath,  shall  take  the  oaths  required  by  this  act 
"  to  be  taken,  in  such  manner,  at  such  times,  before  such  persons, 
"  and  in  such  places,  as  they  ought  to  have  taken  by  the  said 
"  abrogated  oath,  in  case  the  same  had  not  been  abrogated." 


(Q)  Of  receiving  Popish  Orders  or  Education. 


B 


Y  the  27  Eliz.  c.  2.  §  3.  it  is  enacted,   "  That  it    shall  not  27  EHz.  c.  2. 
"  Ix;  lawful  for  any  Jesuit,  seminary  priest,  or  other  priest,  ^^' 
"  deacon,  or  religious  or  ecclesiastical  person  whatsoever,  being  ^'^^^ '&  .  ,'' 
"  horn  within  this  realm,  or  any  other  hiT  highness's  dominions, 
"  hereafter  to  be  made,  ordained,  or  professed,  by  any  authority 
**  or  juristliction  derived,  challenged,  or  |)retcnded,  from  the  see 
**  of  liomc,  by  or  of  what  iiauic,  title,  or  degree  soever  the  same 
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"  shall  be  called  or  known,  to  come  into,  be,  or  remain  in  any 
"  part  of  this  realm,  or  any  other  her  highness's  dominions,  other 
"  than  in  such  special  cases,  and  upon  such  special  occasions 
"  only,  and  for  such  time  only,  as  is  expressed  in  this  act ;  and 
*'  if  he  do,  that  then  every  person  so  offending  shall  suffer  as  in 
"  cases  of  high  treason." 
§  10.  By  §  10.  it  is  provided,   "  That  this  act  shall  not  extend  to 

**  any  such  religious  or  ecclesiastical  person  before  mentioned  as 
"  shall,  within  three  days  after  he  shall  come  into  this  realm, 
"  or  any  other  her  highness's  dominions,  submit  himself  to  some 
*'  archbishop  or  bishop  of  this  realm,  or  to  some  justice  of  the 
**  peace  within  the  county  where  he  shall  arrive  and  land,  and 
"  do  thereupon  truly  and  sincerely,  before  the  same  archbishop, 
*'  bishop,  or  justice  of  the  peace,  take  the  oath  of  supremacy  set 
"  forth  in  an  act  made  in  the  first  year  of  her  highness's  reign, 
**  and  by  writing  under  his  hand  confess  and  acknowledge,  and 
"  from  thenceforth  continue,  his  due  obedience  to  her  majesty's 
"  laws,  statutes,  and  ordinances,  made  or  to  be  made  in  causes  of 
"  religion." 
X  jg^  It  is,  however,  by  }  16.,  provided,  "  That  if  any  person,  submit- 

"  ting  himself  as  aforesaid,  do,  at  any  time  within  the  space  of 
"  ten  years  after  such  submission,  come  within  ten  miles  of  such 
*'  place  where  her  majesty  shall  be,  without  special  licence  from 
"  her  majesty,  in  writing  under  her  hand  ;  that  then  such  person 
"  shall  take  no  benefit  of  his  said  submission,  but  the  same  shall 
*•  be  void." 
Raym.  377.  It  has  been  holden,  that  if  a  person  who  comes  within  the 

Oceanian's  description  of  this  statute,  being  in  a  ship  with  design  to  go  to 
case.  1  Hawk.  Ireland,  be  driven  by  a  storm  into  England,  and  immediately  ap- 
'  '  *  prehended,  he  is  not  guilty  of  high  treason ;  for  his  design  was 
to  go  into  Ireland ;  and  such  person  can  never  be  said  to  come 
into,  be,  or  remain  in  England,  within  the  meaning  of  this 
statute ;  because  it  happened  that  he  was  forced  into  Efigland 
by  the  act  of  God,  and  was  against  his  will  detained  there  as  a 
prisoner. 

27  Eliz.  c.  2.         ^y  ^^^  ^7  ^^'^*  ^'  2*  §  ^'  ^^  ^^  enacted,  "  That  if  any  of  her 
§  5.  "  majesty's  subjects,  not  being  such  a  religious  or  ecclesiastical 

**  person  as  is  in  this  act  before  mentioned,  who  hereafter  shall  be 
*'  of  or  brought  up  in  any  college  of  Jesuits  or  seminary  already 
"  erected  and  ordained,  or  hereafter  to  be  erected  and  ordainea, 
"  in  the  parts  beyond  the  seas,  or  out  of  this  realm  in  any  foreign 
*'  parts,  shall  not,  within  six  months  next  after  proclamation 
"  made  in  that  behalf  in  the  city  of  London,  under  the  great  seal 
"  of  England,  return  into  this  realm,  and,  witiiin  two  days  next 
"  after  such  return,  before  the  bishop  of  the  diocese,  or  two  jus- 
"  tices  of  the  peace  of  the  county  where  he  shall  arrive,  submit 
"  himself  to  her  majesty  and  her  laws,  and  take  the  oath  of 
"  supremacy  set  forth  in  an  act  made  in  the  first  year  of  her 
"  reign  ;  that  then  every  such  person,  who  shall  otherwise  return, 
"  come  into,  or  be  in  this  realm,  or  any  other  her  highness's  do- 
"  minions,  for  such  offence  of  returning  into,  or  being  in  the 

"  realm, 
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"  realm,  or  any  other  her  highness's  dominions,  without  submb- 
"  sion  as  aforesaid,  shall  suffer  as  in  cases  of  high  treason." 

By  the  1  W.  &  M.  st.  1.  c.  8.  all    statutes,   so  far   as    they   1  W.  &.  M. 
concern  the  oath  of  supremacy,  are  repealed,  and  the  said  oath  is  st.  1.  c  8. 
abrogated. 

But,  as  it  has  been  before  observed,  in  the  case  of  being  re-  |lSee3iG.5. 
conciled  to  the  see  of  Rome,  the  taking  of  the  oaths  required  by  c.  32.  &  10  G. 
the  1  W.  &  M.  St.    1.  c.  8.  to  be  taken  in  lieu  of  the  oaths  of  t',^,'  '^'^^^^ 
supremacy  and  allegiance  thereby  abrogated,  does  at   this  day 
answer  every  purpose  which  the  taking  tlie  oath  of  supremacy 
would  heretofore  have  done. 


14.11 


(R)   Of  denying  the  Power  of  Parliament  to  limit  the 
Succession  of  the  Crown. 

"OY  the  6  Ann.  c.  7.  }  1.  it  is  enacted,  "  That  if  any  person  e  Ann.  c.  7. 

"  or  persons  shall  maliciously,  advisedly,  and  directly,  by  writ-  §  i- 

*'  ine:  or  printing,  maintain  and  affirm  that  the  kings  or  queens  »^^  maintain, 

o  Dv  wntinjT  or 

"  of  this  realm,  with  and  by  the  authority  of  parliament,  are  not  printing  that 

*'  able  to  make  laws  and  statutes  of  sufficient  force  and  validity  the  king  is  not 

**  to  limit  and  bind  the  crown,  and  the  descent,  limitation,  in-  the  rightful 

**  heritance,  and  government  thereof;  every  such  person  or  per-  J"o"arch,  or 

**  sons  shall  suffi^r  as  in  cases  of  high  treason."  raent^cannot 

limit  the  descent  of  the  crown,  is  high  treason.     Matthews*  case,  9  Sta.  Tri.  15.|| 

(S)  Of  affirming  that  a  Person,  not  in  the  Succession  as 
by  Law  established,  hath  any  Right  to  the  Crown. 

"DY   6  Ann.  c.   7.  §  1.  it  is  enacted,    "  That  if  any  person  6  Ann.  c- 7- 

"  or  persons  shall  maliciously,  advisedly,  and  directly,  by  §  !• 
"  writing  or  printing,  maintain  and  affirm  that  our  sovereign  lady 
"  the  queen  is  not  the  lawful  or  rightful  queen  of  these  realms ; 
"  or  that  the  pretended  Prince  of  Wales,  who  now  styles  himself 
"  King  of  Great  Britain,  or  King  of  England,  by  the  name  of 
**  James  the  Third,  King  of  Scolland  by  the  name  of  James  the 
"  Eightli,  hath  any  right  or  title  to  the  crown  of  these  realms,  or 
"  that  any  other  person  or  persons  hath  or  have  any  right  or  title 
"  to  the  same,  otherwise  than  according  to  an  act  of  parliament 
**  made  in  England  in  the  first  year  of  the  reign  of  their  late 
"  majesties  King  William  and  Queen  Mary  of  ever  blessed  and 
"  glorious  memory,  intituled  An  act  declaring  the  rights  and 
"  liberties  of  the  subject,  and  settlifig  the  succession  of  the  crown  ,• 
"  and  one  other  act,  made  in  England  in  the  twelfth  year  of  the 
"  reign  of  his  said  late  majesty  King  William  the  Third,  intituled 
"  An  act  for  Die  further  limitation  of  the  crown,  a  fid  better  seairitig 
**  the  rights  and  liberties  of  the  stdjject,  and  the  acts  lately  made 
"  in  England  and  Scotland  mutually  for  the  union  of  tlie  king- 
"  doms ;  every  such  person  shall  suffer  as  in  cases  of  high 
'*  treason." 

(T)  Of 
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(T)  Of  endeavouring  to  hinder  the  Person  next  in  the 
Succession  as  by  Law  established  from  succeeding  to 
the  Crown. 

1  Ann.  St.  2.  -DY  the  1  Ann.  st.  2.  c.  17.  §  3.  it  is  enacted,  "  That  if  any 
^'  ^^'  y  ^*  •  "  person  or  persons  shall  endeavour  to  deprive  or  hinder  any 

"  person  who  shall  be  next  in  succession  to  the  crown,  according 
'*  to  the  limitations  in  an  act,  intitutled  An  act  declaring  the  rights 
"  and  liberties  of  the  subject^  and  settling  the  succession  of  the  crown  ; 
"  and  according  to  one  other  act,  intituled  An  act  for  the  farther 
*'  limitation  of  the  aoxun,  and  better  securing  the  rights  and  Ubei'ties 
"  of  the  subject  y  from  succeeding,  after  the  decease  of  her  majesty, 
"  to  the  imperial  crown  of  this  realm,  and  the  dominions  and 
"  territories  thereunto  belonging,  according  to  the  limitations  in 
"  the  before-mentioned  acts  ;  and  the  same  maliciously,  advisedly, 
"  and  directly  shall  attempt,  by  any  overt  act  or  deed,  every 
"  such  offence  shall  be  adjudged  high  treason." 

(U)  Of  corresponding  with  the  Pretender,  or  one  of  his 

Sons. 

.|3;VV.  3.  C.3.  gY  the  13  W.  3.  c.  3.  it  is  enacted,  «  That  if  any  of  the  sub- 
II Ftrf.  39  u^^3.  ««jects  of  the  crown  of  England  shall,  within  this  realm  or 

inf' the  provi-  "  without,  hold,  entertain,  or  keep,  any  intelligence  or  corre- 
sionofTAnn.  "  spondence,  in  person  or  by  letters,  messages,  or  otherwise, 
c.  21.  §  10.  &  «  with  the  pretended  Prince  of  JVales,  or  with  any  person  or  per- 
1 3  ttin  An  "  ^^"^  employed  by  him,  knowing  such  person  to  be  so  employed ; 
end  to  the'for-  "  or  shall,  by  bill  of  exchange  or  otherwise,  remit  or  pay  any 
feiture  of  "  sum  or  sums  of  money  for  the  use  or  service  of  the  said  pre- 

inheritances  a  tended  Prince  of  IVales,  knowing  such  money  to  be  for  such 
on  attain  er  jj  ^^^  ^^  service  ;  such  person  so  off'endinfj  shall  be  taken,  deemed, 
of  treason  ,,        i      t     i      i'       i     '     .i         /.  i  •   i         "         ,> 

after  the  death       i^d  adjudged  to  be  guilty  ot  high  treason. 

of  the  Pre- 
tender and  his  sons.  Henry  Benedict  Stuart,  Cardinal  of  For^,  the  last  surviving  son  of  James 
Francis  the  "  pretended  Prince  of  Wales,  "and  the  last  descendant  of  James  11.,  died  in  1807, 
when  the  family  became  extinct.|j 

17  G.  2.C.39.  By  the  17  Geo.  2.  c.  39.  §  1.,  after  reciting  that  the  eldest  son 
§  ^*  of  the  Pretender  is  lately  arrived  in  the  French  dominions,   and 

hath  been  received  and  encouraged  by  the  Trench  king,  it  is  en- 
acted, "  That  if  any  of  the  subjects  of  the  crown  of  Great  Britain 
"  shall,  within  this  realm  or  without,  hold,  entertain,  or  keep 
"  any  intelligence  or  correspondence,  in  person,  or  by  letters, 
"  messages,  or  otherwise,  with  the  eldest  or  any  other  son  or 
"  sons  of  the  said  Pretender,  or  with  either  or  any  of  them,  or 
*'  with  any  person  or  persons  employed  by  the  said  eldest  or  other 
"  son  or  sons  of  the  said  Pretender,  or  by  either  or  any  of  them, 
"  knowing  such  person  to  be  so  employed ;  or  shall,  by  bill  of 
"  exchange  or  otherwise,  remit  or  pay  any  sum  or  sums  of  money 
"  for  the  use  or  service  of  the  said  eldest  or  other  son  or  sons  of 
"  the  said  Pretender,  or  of  either  or  any  of  them,  knowing  such 

"  money 
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"  money  to  be  for  such  use  or  service ;  such  person  so  offending 
"  shall  be  taken,  deemed,  and  addjdged  to  be  guilty  of  high 
"  treason." 

(W)  Of  corresponding  or   treating  with  a   Rebel  or 

Enemy. 

"DY  the  2  &  3  Ann.  c.  20.  §  34.,  after  reciting,  that  there  is  not  2  &  5  Ann. 
any  effectual  provision  made  for  the  government  of  her  ma-  ^'  ^^'  §  ^'** 
jesty's  land  forces  out  of  the  realm  of  Eiigland  and  Ireland^  it  is 
enacted,  "  That  if  any  officer  or  soldier  in  her  majesty's  army 
"  shall,  either  upon  land  out  of  England^  or  upon  the  sea,  hold 
"  correspondence  with  any  rebel  or  enemy  of  her  majesty,  or 
"  give  them  advice  or  intelligence,  either  by  letters,  messages, 
"  signs,  or  tokens,  or  in  any  way  whatsoever,  or  shall  treat  with 
"  such  rebels  or  enemies,  or  enter  into  any  condition  with  them, 
"  without  her  majesty's  licence,  or  licence  of  the  general,  lieu- 
"  tenant-general,  or  chief  commander ;  that  then  every  person 
"  so  offending  shall  suffer  as  in  cases  of  high  treason." 

(X)  Of  Petit  Treason  in  the  general. 

"TJIVERS  offences  were  heretofore  petit  treason  which  are  not  sinst.  20. 

so  at  this  day  ;  as,  piracy  by  a  subject;  a  discovery  of  the   1  Hawk.  P.C. 
king's  counsel  by  one  of  the  grand  jurors ;  an  attempt  by  a  wife  ^-  ^^' 
to  kill  her  husband. 

By  the  25  Ed.  3.  st.  5.  c.  2.,  after  declaring  the  slaying  of  a  25  Ed.  5.st.5. 
master  by  his  servant,  the  slaying  of  a  husband  by  his  wife,  and  c.  2. 
the  slaying  of  a  prelate  by  an  ecclesiastic  who  oweth  faith  and 
obedience  to  the  prelate,  to  be  treasons,  it  is  declared,  "  That 
"  because  many  other  cases  of  the  like  treason  may  happen  in 
"  time  to  come,  which  a  man  cannot  think  of  or  declare  at 
"  present;  if  any  other  case,  supposed  to  be  treason,  which  is  not 
"  specified  above,  doth  hereafter  happen  before  any  one  of  the 
"justices,  such  justice  shall  not  proceed  to  judgment  of  treason, 
"  until  the  case  be  laid  before  the  king  in  parliament,  and  it  is 
"  declared  whether  it  ought  to  be  adjudged  a  treason  or  other 
«  felony." 

It  does  not  appear  that  any  offence  was,  in  consequence  of  the 
power  given  by  this  clause,  declared  in  parliament  to  be  petit 
treason. 

And  by  the  1  Mar.  st.  1.  c.  1.  §  3.,  it  is  enacted,  «  Tliat  no  »  ^^'^^'  *-<^-*' 
"  act  or  offence  shall  be  taken,  had,  deemed  or  adjudged  to  be  ^  ^* 
"  petit  treason,  but  only  such  as  be  declared  and  expressed  to  be 
"  petit  treason  in  or  by  the  act  of  parliament  made  in  the  twenty- 
"  fifth  year  of  the  reign  of  the  most  noble  king  of  famous  me- 
"  mory  Edicard  the  Third,  touching  or  concerning  treasons  or 
"  the  declarations  of  treasons." 

As  no  offence  has  been,  by  any  statute  subsequent  to  the 
1  Mar.  St.  1 .  c.  1 .,  made  petit  treason,  it  follows,  that  no  offence  is, 
at  this  day,  petit  treason,  unless  it  be  one  of  those  which  arc  by 
the  '23  EJ.  3.  sL  5.  c.  2.  declared  to  be  so. 

No 
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Plowd.  86.  No  offence  is  to  be  adjudged  petit  treason,  unless  it  be  clearly 

5  Inst.  12.  81.  and  without  argument  or  inference  within  the  meaning  of  the 
I8EI1Z.  c.  1.      25  Ed.  3.  St  5.  c.  2.;  for  a  statute  declaring  an  offence  to  be 

treason  ought  not  to  be  extended  by  equity. 
H.  P.  C.  84.  As  petit  treason  implies  murder,  it  Ibllows  that,  if  the  killing 

1  Hawk.  P.C.  of  a  master,  husband,  or  prelate  be  not  attended  with  such  cir- 
■  '    *        cumstances  as  would  have  made  it  murder  in  the  case  of  killing 
any  other  person,  the  offence  is  not  petit  treason. 
1  H. H.  P.C.         If,  upon  an  indictment  for  petit  treason,  the  killing  appear  to 
'^**  have  been  upon  such  sudden  provocation,  that  the  offence  would, 

in  case  the  killing  had  been  by  a  stranger  to  the  person  killed, 
have  amounted  only  to  manslaughter,   the  jury  may  find   the 
offender  guilty  of  manslaughter  only. 
5  Inst,  so,  21.       There  may  be  an  accessary,  either  before  or  after  the  fact,  in 
J38,  petit  treason. 

At  the  common  law,  an  accessary  to  petit  treason,  either  before 
or  after  the  fact,  was  entitled  to  the  benefit  of  the  clergy. 
4&5Ph.&M.        But  by  the  4  &  5  Phil.  &  Mar.  c.  4.  §  1.,  the  benefit  of  the 
c.  4.§  1.  clergy  is  taken  away  from  an  accessary  before  the  fact,  it  being 

thereby  enacted,  "  That  if  any  person  shall  maliciously  com- 
"  mand,  hire,  or  counsel  any  person  to  commit  any  petit  treason, 
"  every  such  offender  shall  not  have  the  benefit  of  clergy." 

The  distinction  of  high  and  petit  treason  did  never  exist  in  the 
law  o^  Scotland  s  for  every  offence  which  was  by  the  law  o(  Eng- 
land petit  treason,  was  by  the  law  Scotland  treason. 

At  this  day,  an  offence  which  is  in  England  petit  treason,  is  in 
Scotland  only  a  capital  offence;  it  being,  by  the  7  Ann.  c.  21. 
§  7.  enacted,  "  That  murder  under  trust,  which  was,  by  the  law 
''  of  Scotland,  treason,  shall,  for  the  time  to  come,  be  only  ad- 
"  judged  and  deemed  to  be  a  capital  offence." 


(Y)  Of  slaying  a  Husband  by  his  Wife. 


25  Ed.  .7.  Bt.  5 
C.2. 


TT  is,  by  the  25  Ed.  3.  st.  5.  c.  2.,  declared  to  be  petit  treason 
"  when  a  wife  slayeth  her  husband." 
1  H.  H.  P.  C.        HA.,  who  is  married  to  B.,  do,  during  the  life  of  -S.,  marry 
^®**  C,  the  latter  woman,  although  she  be,  to  some  purposes,  a  wife 

de  facto,  yet  she  is  not  a  wife  within  the  meaning  of  this  statute; 
because  the  second  marriage  was  ipso  facto  void. 
jl^^  If  a  woman,  after  having  been  divorced  causa  adidterii  vel  sa- 

vitice,  murder  the  man  from  whom  she  is  divorced,  this  is  petit 
treason ;  for,  as  a  divorce  for  either  of  these  causes  does  not  dis- 
solve the  marriage,  she  continues  to  be  a  wife. 
Jbid.  But  a  woman,  who  has  been  divorced  causa  consanguinitatis  vel 

prcecontractus^  cannot  be  guilty  of  petit  treason ;  because  the  mar- 
riage is  dissolved  by  a  divorce  for  either  of  these  causes. 
3  Inst.  20.  If  a  wife  and  a  stranger  are  both  principals  in  the  murder  of 

H.  P.  C.  25.      her  husband,  the  wife  is  guilty  of  petit  treason  ;  but  the  stranger 

P  C*^^32        ^^  ^"^^  g"^^^y  ^^  murder. 

2^    j.  _  J  If  a  wife,  who  has  procured  a  stranger  to  murder  her  husband, 

H.P.C.  25.      be  by  agreement  with  the  stranger  in  the  house  wherein  the  mur- 
der 
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der  is  committed,  the  wife,  although  she  were  not  in  the  room  at  i  Hawk, 

the  time  of  committing  it,  is  guilty  of  petit  treason  :  for,  as  the  ^'^'  ^'^^' 
stranger  is  in  such  case  encouraged,  by  the  expectation  of  having 
her  immediate  assistance,  in  case  the  same  should  be  wanted,  to 
commit  tiie  murder,  she  is,  in  judgment  of  law,  as  much  a  prin- 
cipal as  if  she  stood  by  with  a  weapon  in  her  hand  ready  to 
assist. 

If  a  wife  have  procured  a  servant  to  murder  his  master,   she,  f|  p^Q^gs 

although  the  fact  be  perpetrated  in  her  absence,   is  an  accessary  j  Hawk.' 

to  petit  treason.  P.  C.  c.  32. 

But  if  a  wife,   who  has  procured  a  stranger  to  murder  her  3inst.2o.  139. 

husband,   be  absent  when  the  fact  is  perpetrated,   she  is  only  an  H.  P.  C.  24, 

accessary  to  murder  :  for  the  principal  is  only  guilty  of  murder:  ^'r^  y.\ 

and  the  maxim  is,  that  accessorius  sequitur  naturam  sui principalis,  ^  'H^wk. ' 

P.  C.  c.  32. 

If  a  wife  murder  her  husband  by  the  procurement  of  a  stranger,  1  Hawk, 

the  stranger  is  an  accessary  to  petit  treason.  P  C  c.  32. 

(Z)  Of  slaying  a  Master  by  his  Servant. 

"DY  the  25  Ed.  S.  st.  5.  c.  2.  it  is  declared  to  be  petit  treason  25Ed.3.st.  5. 
"  when  a  servant  slayeth  his  master."  ^-  ^• 

The  murder  of  his  mistress,  or  of  his  master's  wife,  by  a  ser-  3  Inst.  20. 
vant,  has    been  adjudged   petit  treason  :  for,  although   neither  Plowd.  86. 
of  these  cases  is  within  the  letter  of  the  statute,  both  of  them  p  ^'^  jg. 
are  clearly  within  the  meaning  thereof;  inasmuch  as  the  word 
master  signifies  any  person  to  whom  another  stands  related  as 
servant. 

If  a  child  murder  his  father  or  mother,  this,  although  it  be  a  Plowd.  86. 
much  more  heinous  offence,  is  not  petit  treason;  because  it  is  not  ^}^^'  ^^' 
a  case  provided  against  by  this  clause;  and  the  judges  are  re-  h.P.  C. 24. 
strained  by  another  clause  in  the  25  Ed.  3.  st.  5.  c.  2.  from  inter-   1  Hawk, 
preting  this  statute  a  simili,  or  a  minore  ad  majiis,  P.C.  c.  52. 

But  if  a  child   who  serves  his  father  or  mother  for   meat,   u'p'^^?]. 
drink,  clothes,  or  wages,  murder  his  father  or  mother,  this  is  j  Ha^vk. 
petit  treason  ;  for  such  child  is  to  be  considered  as  a  servant.         P.  C.  c.  52. 

[Though  the  indictment  in  such  case  may  be  for  murder,  it  is  I'^ost.  104.328. 
considered  most  proper  to  prefer  an  indictment  for  petit  treason,  1  ^  ^ta^d  r' 
because  the  judgment  is  different,  and  because  a  person  indicted        *  *'^ 

for  petit  treason  is  entitled  to  a  peremptory  challenge  of  thirty- 
five.     And  this  doctrine  was  acted  upon  by  Lawraicc  J.  in  a 
case  of  the  murder  of  a  woman  by  her  sister,  who  acted  as  her   ' 
servant.  I 

A  lervant,  after  having  quitted  his  service  a  year,  murdered  Bro.  Coron. 
the  peraon  who  had  been  his  master.     This  was  adjudged  to  be   J»6.   Plowd. 
petit  treason,  because  it  appeared  that  the  murder  was  in  con-  jq^'h  p *c 
sequence  of  malice  conceived  against  the  master,  while  the  ser-  ^5,   1  Hawk! 
vant  was  in  his  service.  P.  C.  c  3S. 

It  has  been  already  shown,  in  treating  of  that  species  of  {>ctit 
treason  which  consists  in  the  slaying  of  a  husband  by  his  wife,  in 

what 
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what  cases  the  wife  is  a  principal  in,  or  an  accessary  to,  petit 
treason ;  or  a  principal  in,  or  an  accessai-y  to,  murder.  It  is  in 
this  place,  therefore,  sufiicient  to  say,  without  repeating  what  is 
there  said,  that  any  circumstance  which  would,  in  the  case  of 
slaying  a  husband  by  his  wife,  have  made  her  so,  does,  in  the 
case  of  slaying  a  master  by  his  servant,  make  the  servant  a  prin- 
cipal in,  or  an  accessary  to,  petit  treason,  or  a  principal  in,  or  an 
accessary  to,  murder. 

(A  a)    Of  slaying   a  Prelate  by   an  Ecclesiastic   who 
oweth  Faith  and  Obedience  to  the  Prelate. 

25  Ed.  5.  St.  4.   T^Y  tlie  25  Ed.  3.  st.  4.  c.  2.  it  is  declared  to  be  petit  treason 
c2.  "  when  a  man,  secular  or  religious,  slayeth  his  prelate,  to 

"  whom  he  oweth  faith  and  obedience." 
1  H  H  P.  C,        ^^  ^^  ecclesiastic,  who  enjoys  a  benefice  in  the  diocese  of  A., 
581.'    *   *    '    within  the  province  of  J5.,  murder  the  archbishop  of  the  province 
of  B.,  this,  although  the  archbishop  be  not  the  immediate  su- 
perior of  such  ecclesiastic,  seems  to  be  petit  treason. 

If  an  ecclesiastic  hold  two  benefices  in  two  dioceses,  it  is  petit 
treason  to  murder  the  bishop  of  either  diocese ;  because  a  ca- 
nonical obedience  is  due  to  the  bishops  of  both  dioceses. 
jiij.  It  is  laid  down  that,  if  an  ecclesiastic  slay  the  bishop  who  or- 

dained him,  this  is  petit  treason,  although  he  do  not  enjoy  a 
benefice  or  cure  of  souls  within  the  diocese  of  such  bishop ; 
because  he  promised,  at  his  ordination,  a  canonical  obedience  to 
him. 

It  has  been  already  shown,  in  treating  of  that  species  of  petit 
treason  which  consists  in  the  slaying  of  a  husband  by  his  wife,  in 
what  cases  the  wife  is  a  principal  in,  or  an  accessary  to,  petit 
treason,  or  a  principal  in,  or  an  accessary  to,  murder.  It  is  in 
this  place,  therefore,  sufficient  to  say,  without  repeating  what  is 
there  said,  that  any  circumstance,  which  would,  in  the  case  of 
slaying  a  husband  by  his  wife,  have  made  her  so,  does,  in  the 
case  of  slaying  a  prelate  by  an  ecclesiastic  who  owes  faith  and 
obedience  to  him,  make  the  ecclesiastic  a  principal  in,  or  an 
accessary  to,  petit  treason,  or  a  principal  in,  or  an  accessary  to, 
murder. 

(B  b)  Of  the  Indictment  of  Treason. 

H  P.  C  204.    y^  *^  ^"  ^^^  general  true,  that  grand  jurors  can  only  enquire  of 

such  offences  as  arise  within  the  county  for  which  they  are 

returned. 

28  H.  8.  c.  15.       ^^"^  ^y  ^^^  ^^  H.  8.  c.  15.  §  1.  it  is  enacted,  "  That  all  trea- 

^  I,  '    *   *     *  "  sons,  hereafter  to  be  committed  in  or  upon  the  sea,  or  in  any 

"  place  where  the  admiral  or  admirals  have  or  pretend  to  have 

"  jurisdiction,  shall  be  enquired  of  in  such  shires  and  places  in 

"  the  realm  as  shall  be  limited  by  the  king's  commission   to  be 

**  directed  for  the  same,  in  like  form  and  condition  as  if  any  such 

"  offence  had  been  committed  in  or  upon  the  land." 

At 
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At  the  common  law,  treason  committed  out  of  the  reahn  could  h.P.  C.  15. 
only  be  inquired  of  in  the  county  where  the  offender  had  land.      203. 

But  by  the  So  H.  8.  c.  2.  §  1.  it  is  enacted,  "•  That  all  trea-  55  H.  8.  c  2. 
"  sons  hereafter  committed  by  any  person  or  persons  out  of  this  §  !• 
"  realm  oi  England  shall  be  from  henceforth  enquired  of  before 
"  the  king's  justices  of  his  bench  for  pleas  to  be  holden  before 
"  himself,  by  good  and  lawful  men  of  the  same  shire  where  the 
"  said  bench  shall  sit ;  or  else  before  such  commissioners,  and  in 
"  such  shire  of  the  realm,  as  shall  be  assigned  by  the  king's  ma- 
"  jesty's  commission,  and  by  good  and  lawful  men  of  the  same 
"  shire ;  in  like  manner  and  form,  to  all  intents  and  purposes,  as 
"  if  such  treasons  had  been  committed  within  the  same  shire  where 
"  they  shall  be  so  enquired  of." 

The  construction  seems  to  have  been,  that  this  act  extends  only 
to  such  offences  as  were,  at  the  time  of  making  it,  treason  ;  for, 
in  divers  subsequent  statutes,  by  which  other  offences  are  made 
treasons,  there  is  a  provision  for  the  case  of  their  having  been 
committed  out  of  the  realm. 

By  the  13  W.  3.  c.3.  §  43.  it  is  enacted,  "  That  where  any  15W.3.  c.  5. 
"  of  the   offences  by  this  statute  made  high  treasons   shall  be  §  45. 
**  committed  out  of  this  realm,  the  same  may  be  inquired  of  in 
"  any  county  of  this  kingdom  of  England" 

By  the  2  &  3  Ann.  c.  20.  §  36.  it  is  enacted,  "  That  all  the  of-  2  &  3  Ann. 
*'  fences  by  this  statute  made  high  treasons,  which  shall  be  com-  c.  20.  §  36, 
*'  mitted  upon  land  out  of  England,  or  upon  the  sea,  may  be 
"  enquired  of  in  the  Court  of  Queen's  Bench,  by  good  and  lawful 
"  men  of  the  same  county  where  the  said  court  shall  sit;  or  be- 
"  fore  such  commissioners,  and  in  such  county  of  this  realm,  as 
*'  shall  be  assigned  by  the  queen's  mojesty,  and  by  good  and 
"  lawful  men  of  the  same  county ;  in  manner  and  form,  to  all 
**  intents  and  purposes,  as  if  the  said  treasons  had  been  com- 
"  mitted  witliin  the  same  county." 

By  the  7  Ann.  c.  21.  §5.  it  is  enacted,  "That  all  treasons  7Ann.c.  21. 
"  which,  after  the  first  day  of  July  one  thousand  seven  hundred  }  5. 
"  and  nine,  shall  be  committed  by  any  native  of  Scotland  upon 
'*  the  high  sea,  or  in  any  place  out  of  this  realm  of  Great  Bri' 
**  tain,  shall  be  enquired  of  in  such  shire,  stewarty,  or  county 
"  of  Great  Britain,  as  shall  be  assigned  by  the  queen's  commis- 
"  sion,  in  like  manner  as  if  such  treasons  had  been  committed 
"  in  the  same  shire  where  they  shall  be  enquired  of  as  aforesaid." 

Bv  the  17  Geo.  2.  c.  39.  §  4-.  it  is  enacted,  "  That  where  any   17  q.  2.  c.39. 
**  of  the  offences  by  this  statute  made  high   treasons  shall  be  §4. 
"  committed  out  of  this  realm,  the  same  may  be  alleged,  laid, 
"  and  enquired  of  in  any  county  of  that  part  of  Great  Britain 
**  cill.d    /j/Jandy  or  in  any  shire  or  stewarty  in  that  part  of 
"  (ircnf  Ihitain  called  Scotland'' 

lis  the  7  W.  3.  c.  3.  }  6.  it  is  enacted,  "  That  no  person  or   7  \v.  5.  c.  3. 
"  persons  shall  be  indicted  or  prosecuted  for  any  high  treason, 
"  whereby  any  corruption  of  blood  may  be  made,  that  shall  be 
**  committed  or  done  within  the  kingdom  of  England,  dominion 
**  of  Wales,  or  town  of  Berwick  uj)on  Tiveed,  unless  the  indict- 

"  ment 
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"  ment  be  found  within  three  years  next  after  the  treason  done 

"  or  committed." 

§  7.  But  by  §  7.  it  is  provided,  "  That  if  any  person  or  persons 

"  shall  be  guilty  of  designing,  endeavouring,  or  attempting  any 

"  assassination  of  the  king,  by  poison  or  otherwise,  such  person 

**  or  persons  may  be  prosecuted  at  any  time,  notwithstanding 

"  the  aforesaid  limitation." 

8  &  9  W.  5.  "  By  the  8  &  9  W.  5.  c.  26.  §  9.  it  is  enacted,  "  That  no  pro- 

c.  26.  §  9.         "  secution   shall  be,  for  any  offence  against  this  act,  which  was 

iJThe  inform-     «  made  for  better  jwcventing  the  counterfeiting  of  the  current  coin 

*"°d*  *"be?^^  "  ^f^^^^  kingdom^  unless  such  prosecution  be  commenced  within 

a  magistrate      "  three  months  after  such  offence  committed." 
are  a  sufficient  coiamencement  of  a  prosecution  within  this  clause,  Rex  v.  Wallace,  East, 
P.  C.  I86.|j 

7  Ann.  c.  25.         But  by  the  7  Ann.  c.  25.  §  2.  it  is  enacted,  "  That  the  prose- 
§  2,  "  cution  of  such   person  or  persons  as  offend  against  the  sta- 

"  tute  made  in  the  eighth  and  ninth  years  of  his  late  majesty's 
'*  reign,  intituled  An  act  for  better  preventing  the  counterfeiting 
"  of  the  current  coin  of  this  kingdom,  by  making  or  mending,  or 
"  beginning  to  make  or  mend,  any  coining  tool  or  instrument 
"  therein  prohibited;  or  by  marking  money  round  the  edges 
"  with  letters  or  grainings;  may  be  commenced  at  any  time  within 
"  six  months  after  such  offence  committed ;  any  thing  in  the  said 
"  act  to  the  contrary  notwithstanding." 

1  Ed.  6.  c.  12.       By  the  I  Ed.  6.  c.  12.  §  22.  it  is  enacted,  "  That  no  person  or 
§  22.  «  persons  shall  be  indicted,  arraigned,  or  condemned,  for  any 

"  offence  of  treason  ;  unless  the  same  offender  be  accused  by  two 
"  sufficient  and  lawful  witnesses ;  or  shall  willingly  without  vio- 
"  lence  confess  the  same." 
5  Ed.  6.  c.  1 1.       And  by  the  5  Ed.  6.  c.  11.  §  12.  it  is  enacted,  "  That  no  per- 
$  12.  *<  son  or  persons,  after  the  first  day  of  Ju7ie  next  coming,  shall 

"  be  indicted  for  any  treasons  that  now  be  or  hereafter  shall  be, 
"  which  shall  be  perpetrated,  committed,  or  done,  unless  the 
"  same  offender  or  offenders  be  thereof  accused  by  two  lawful 
•*  accusers." 

2  Inst.  26.  Some  judges  have  been  of  opinion,  that  both  these  statutes  are 
Kel.  26.            virtually  repealed  by  the  1  &  2  Ph.  &  M.  c.  10.,  it  being  thereby 

enacted,  "  That  all  trials  hereafter  to  be  had,  awarded,  or  made, 
"  for  any  treason,  shall  be  had  and  used  according  to  the  course 
"  of  the  common  law  of  this  realm,  and  not  otherwise." 

3  Inst.  25,  26.        But  Coke  C.  J.  was  of  opinion,  that  the  latter  statute  relates 

only  to  the  trial  of  treason,  and  not  to  the  finding  of  an  indict- 
ment for  treason. 

This  opinion  was  in  part  founded  on  the  two  following  reasons, 
which  seem  to  be  conclusive :  — 

3  Inst  27.  The  word  awarded,  used  in  the  1  &  2  Ph.  &  M.  c.  10.,  is  only 

applicable  to  a  trial ;  for  an  indictment  cannot  with  any  degree 
of  propriety  be  said  to  be  awarded. 

5  Inst.  26.  If  the  indictment  had  ever  been  considered  as  part  of  the  trial, 

it  must,  as  that  statute  directs  that  every  peer  of  the  realm  shall 
be  tried  by  his  peers,  in  the  case  of  a  peer  of  the  realm  always 

have 
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have  been  found  by  peers :  but  the  practice  has  been  constantly 
otherwise. 

It  may  be  inferred,  from  a  clause  in  the  1  &  2  Ph.  &  M.  c.  10.,   i  &  2  Ph.&  M 
by  which  one  witness  is  declared  to  be  sufficient  for  the  finding  c.  10. 
of  a  bill  of  indictment  for  some  high  treason  particularly  men-  ^  ^"^t-  25, 26. 
tioned,  that  two  are  necessary  for  the  finding  of  a  bill  for  any 
other  high  treason. 

By  the  7  W.  3.  c  S.  §  2.  it  is  enacted,  "  That  no  person  shall  7  W,  3.  c.o. 
**  be  indicted  of  high  treason,  whereby  any  corruption  of  blood  ^^* 
^*  may  be  made,  but  by  and  upon  the  oaths  and  testimony  of  two 
*•'  lawful  witnesses,  either  both  of  them  to  the  same  overt  act,  or 
"  one  of  them  to  one,  and  the  other  of  them  to  another  overt  act 
**  of  the  same  treason ;  any  law,  statute,  or  usage  to  the  contrary 
**  notwithstanding." 

But  by  §  13.  it  is  provided,  "  That  this  act  shall  not  e?:tend  to         §  13. 
"  any  indictment  for  counterfeiting  his  majesty's  coin,  or  his 
*'  great  seal,  privy  seal,  privy  signet,  or  sign  manual,"  and  con- 
sequently one  witness  is  sufficient  for  the  finding  of  an  indictment 
for  one  of  these  offences. 

In  an  indictment  for  an  offence  declared  to  be  treason  by  the  25  Ed.  3.  st.  5. 

25  Ed.  3.  St.  5.  C.2.  the  treason  must  be  charged  in  the  very  S;^*  ,^     ,^^ 
1      r^u  ^    -L  X  :l  °  ^    Cro.  Car.  125. 

words  of  that  statute.  Pine's  case. 

Nay,  so  strict  has  been  the  adherence  to  the  words  of  this  Kel.8. 

statute,  that  where  the  king  had  been  actually  killed,  the  killing  The  case  of 

was  not  laid  as  the  treason  :  but  the  compassing  of  his  death  was  ^^^  Regicides. 

laid  as  the  treason,  and  the  killing  as  an  overt  act.  PC  ^17  Ss 

Every  high  treason  must  be  laid  to  have  been  committed  ^tto-  Carth.319.    ' 

ditorie.  Tucker's  pasp. 

3  Inst.  1 5.     H.  P.  C-  1 1 .     Salk.  65^5, 

It  has  been  said,  that  it  is  not  necessary,  in  an  indictment  for  5  Sta.  Tri.  24. 
high  treason,  to  charge  an  overt  act  in  any  other  species  of  trea-  Vaughan's 
son  except  that  of  compassing  or  imagining  the  king's  death.         ^^^^• 

But  the  better  opinion  is,  that  as  the  words  in  the  25  Ed.  3.  3  Inst.  14. 

St  5.  c.  2.,  a7id  thereof  be  provahly  attainted  of  overt  apt,  do  as  well  '^lP'S)  ^^' 

relate  to  the  high  treason  of  violating  certain  personages,  to  that  p  ^  ^  j^ 

of  levying  war  against  the  king,  and  to  that  of  adhering  to  the  j  29. 

king's  enemies,  as  to  that  of  compassing  or  imagining  the  king's  Salk.  6.14. 

death,  an  overt  act  must  in  every  one  of  these  treasons  be  laid.     ^  ^"*  ^"* 
'  "^  21, 22. 

lAnd  see  36  G.  3.  c.  7.  (made  perpetual  by  57  G.  3.  c.  6.),  and  the  indictments  founded  oq 

that  statute,  Rex  v.  Despard,  Sta.  Tri.  vol.  xxviii.  p.  362.  Rex  v.  Watson,  Ibid.  vol.  xxxii.  p.  l. 

Bex  T.  Thisllewood,  Ibid.  vol.  xxxiii.  p.  702.|| 

It  is  not  necessary,  that  an  overt  act  be  laid  to  iiave  been  done  Salk.  G33. 
proditorie ;  because  the  overt  act  is  not  laid  as  the  treason,  but  Cranburn's 
as  the  evidence  thereof.  ^"*^' 

It  is  sufficient  to  lay  a  consultation  to  kill  the  king  as  an  overt  4  Sta.  Tri. 
act  of  compassing  or  imagining  his  death,  without  laying  the  V^*?}}' 
manner  in  which  the  kin^s  death  vras  to  have  been  brought  KcTm.  *  *^"**' 
al>out;  for  the  consultation  is  in  itself  nn  overt  act. 

It  must  hv.  shewn  in  nn  indictment  for  adhering  to  the  king's   2  Venir.  31^. 
enemies,  to  whom  and  at  what  time  the  adherence  was,  that  the  Hanling'* 

Vol.  VII.  S  s  court  *^' 
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court  may  judge  whether   the  persons  alleged  to  have  been 
adhered  to  were,  at  the  time  of  adhering,  enemies  of  the  king. 
5Sta.Tn.36.        But  jt  is  not  necessary  to  allege  in  such  indictment,  that  the 
c\sef  adhering  was  against  the  king;  for  this  shall  be  intended. 

1  Hawk.  P.C.cn.  J  28. 

2Show.4ii.  In  an  indictment,  wherein  the  overt  act  laid  is  the  speaking  of 

jiKex  V.  treasonable  words,  it  must  be  alleged,  that  the  words  spoken  re- 

S^'aC.*  ^«^e*J  ^"  ^^»e  king. 

lully  reported  lOSta.  Tri.  (8vo.  ed.);  and  see  3  Mod.  52.  A  motion  was  made  in  arrest  of 
judgment  after  a  conviction,  on  the  ground  that  the  words  were  not  alleged  to  be  spoken 
oftMr  king.  Shower  states  that  the  court  inclined  to  the  prisoner,  but  took  time  to  consider, 
and  he  was  afterwards  pardoned.  According  to  Burnet,  Hist.  vol.  i.  p.  597.,  he  was  not 
]>ardoned,  but  the  '.ttoruey-genural  consented  to  arrest  the  judgment.  But  Burnet's  account 
U,  in  several  points,  evidently  inaccurate.  See  remarks  on  the  case  by  North  in  his  Life  of  the 
J^rd  Keeper,  vol.  ii.  p.  107.  (ed.  1808.)  Whatever  doubts  may  have  been  formerly  entertained, 
or  however  the  law  may  have  been  stretched  in  arbitrary  times,  to  reach  particular  men,  it  is 
now  settled  that  bare  words,  not  relative  to  any  act  or  design,  however  wicked,  indecent,  or 
reprehensible  they  maybe,  are  not  overt  acts  of  high  treason,  but  only  a  misprision,  punishable 
at  common  law  by  fine  and  imprisonment,  or  other  corporal  punishment.  See  East's  P.C. 
vol.  i.  p.  117.  and  authorities  there  cited;  and  Pine's  case,  Cro.  Car.  117.  3  Sta.  Tri.  359. 
Seditious  words  may,  however,  be  given  in  evidence  to  shew  quo  anivio  the  prisoner's  acts  were 
<lonc,  though  not  stated  as  overt  acts  in  the  indictment.    Rex  v.  Watson,  2  Stark.  Ca.  102.1| 
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It  was  holden  by  all  the  judges,  that  it  must  be  shewn  in  an 
indictment  for  coining,  that  the  person  indicted  was  not  within 
any  of  the  exceptions  mentioned  in  the  enacting  clause  of  the 
statute  made  in  the  eighth  and  ninth  years  of  the  reign  o{  William 
the  Third,  intituled  An  act  for  better  preventing  the  counterfeiting 
of  the  current  coin  of  this  kingdom ;  and  the  judgment  was  arrested 
because  this  was  not  shewn. 

But  it  was  in  this  case  holden,  that  another  indictment  would 
lie ;  and  the  party,  in  whose  favour  the  judgment  had  been  ar- 
rested, was  afterwards  convicted  upon  another  indictment,  and 
executed. 

It  need  not  be  alleged,  in  an  indictment  for  receiving  popish 
orders,  in  what  place  the  person  indicted  was  born ;  or  in  what 
place  he  was  ordained :  it  being  sufficient  to  allege,  in  the  words 
of  the  statute  by  which  this  offence  is  made  high  treason,  that 
such  pason  was  bom  in  this  realm,  or  in  the  kings  dominions  ;  and 
was  made,  ordained,  or  professed,  bi/  an  authority  or  jurisdiction 
derived,  challenged,  or  pretended  from  the  see  of  Rome. 

It  h{is  been  said  that,  as  every  overt  act  of  compassing  the 
king's  death  is  transitory,  an  overt  act  of  this  species  of  high 
treason  neeil  not  be  laid  in  the  county  wherein  the  treason  is  I 
charged  to  have  been  committed.  ^ 

But  it  seems  to  be  the  better  opinion,  that  an  overt  act,  as 
well  of  this  species  of  high  treason  as  of  every  other,  must  be 
laid  in  the  county  wherein  the  treason  is  charged  to  have  been 
committed ;  and  that  no  evidence  can  be  given  of  an  overt  act  in 
any  other  county,  until  the  overt  act,  laid  in  the  county  wherein 
the  treason  is  charged  to  have  been  committed,  has  been  proved. 

In  an  indictment,  whether  it  be  against  a  natural-born  subject, 
or  an  alien,  for  an  offence  declared  to  be  high  treason  by  the 

25  Ed.  sJ 
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25  Ed.  3.  St.  5.  c.  2.,  it  must  be  expressly  alleged,  that  the  offence  Salk.  631. 
was  contra  ligeanticc  siue  debitum ;  for  as  this  statute  does  not  f'^\. 
make  any  offence  high  treason,  it  being  only  declaratory  of  what  g  q  ^^°"*   * 
offences   were  so  at  the  common   law,   every  offence,   thereby 
declared  to  be  high  treason,  continues  to  be,  as  it  was  at  the 
common  law,  an  offence  against  that  allegiance  which  is  due  to 
the  king  from  every  person  who  lives  under  his  protection. 

But  it  is  not  necessary  to  allege,  in  an  indictment  for  an  Salk.  631. 
offence  made  high  treason  by  a  statute  subsequent  to  the  25  Ed.  3.  Tucker's  case. 
St.  5.  c.  2.,  that  the  offence  was  contra  ligeanticc  siue  debitum ,-  it 
being   sufficient  to  allege  that  the  offence  was  contra  formam 
s^aiuii. 

It  is  said  to  be  the  better  opinion,  that  it  is  not  necessary  to  Fost.  186. 
allege,  in  any  indictmettt  for  high  treason,  that  the  offence  was 
contra  iiaturaleni  suum  domimim,  or  contra  naturalis  sua  ligeantics 
debitum ;  and  it  is  added,  that  it  is  the  safer  way,  even  in  an  in- 
dictment against  a  natural-born  subject,  to  allege  that  the  offence 
was  cojitra  ligeantice  sua;  debitum. 

If  it  be  alleged,  in  an  indictment  against  an  alien  for  high  7  Rep.  7. 
treason,  that  the  offence  was  contra  naturalem  suum  domiimm^  or  ^^^^'"!^  ^^^' 
contra  naturalis  ligeantice  siue  debitum,  the  indictment  is  bad ;  for  ggg  .* 
although  a  local  allegiance  be  due  from  an  alien  to  the  prince  \\sed\ide 
under  whose  protection  he  lives,  a  natural  allegiance  is  not  due  Foster,  isT.jj 
from  him. 

By  the  7  W.  3.  c.  3.  §  9.  it  is  enacted,  "  That  no  indictment  for  7W.  3.  c.3.  j  9. 
'*  high  treason,  whereby  corruption  of  blood  may  be  made,  nor 
*'  any  process  or  return  thereupon,  shall  be  quashed  on  the 
"  motion  of  the  prisoner  or  his  counsel,  for  mis-writing,  mis- 
**  spelling,  or  false  or  improper  Latin,  unless  exception  concerning 
"  tlie  same  shall  be  made,  in  the  court  where  such  indictment 
*'  shall  be  tried,  by  the  prisoner  or  his  counsel  assigned  before 
**  any  evidence  is  given  in  open  court  upon  the  indictment." 

The  construction  hath  been,  that  exceptions  grounded  on  the  Fost.  231. 
errors  mentioned  in  this  statute  must  be  taken  before  plea  plead- 
ed ;  and  in  Vaughan's  case,  in  Sullivan*s  case,  and  in  Laj/er's  case, 
the  court  refused  to  hear  such  exceptions  after  pleading.  It  is  true, 
that  in  Cranburn*s  case,  the  court  did  permit  such  exceptions  to 
be  taken  after  pleading,  and  in  Ilookwood^s  after  the  jury  were 
sworn :  but  it  ought  to  be  remembered,  that  these  were  indulg- 
ences to  the  prisoners  upon  a  new  statute,  and  before  the  practice 
was  settled  to  the  contrary,  as  it  now  is. 

By  the  7  Ann.  c.  21.  §  1.  and  §3.  it  is  enacted,    "  That  all   7Ann.c.2l. 
**  high  treasons,  hereafter  committed  within  Scotland,  shall  be  5  *•  3' 
"  enquired  of  in  Scotland  in  such  manner  as  is  used  in  England, 

If  a  wife  join  with  a  stranger  in  murdering  her  husband,  they  Fost.  32». 
may  botii  l)e  indicted  in  the  same  indictment;  for  as  the  charge  in 
the  indictment  is,  thai  felonice,  ji?'odi tori e^  ct  ex  malitia prcccogitata 
murdravenaU,  the  indictment  is  good  as  to  both,  reddendo  singula 
mngultM  t  and  consequently  the  wife  may  be  found  guilty  of  petit 
treMOD,  and  the  itrangcr  of  murder. 

S  s  2  (Cc)  Of 
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3  Inst.  11.  AT  the  common  law,  courts  of  admiralty  claimed  an  exclusiye 

jurisdiction  of  all  offences  committed  in  or  upon  the  sea. 

28  H.  8.  c.  15.        But  by  the  28  H.  8.  c.  15.  §  1.  it  is  enacted,  "  That  all  trea- 

§  1.  "  sons  hereafter  to  be  committed  in  or  upon  the  sea,  or  in  any 

"  place  wliere  the  admiral  or  admirals  have  or  pretend  to  have 
"  jurisdiction,  shall  be  heard  and  determined  in  such  shires  and 
"  places  in  the  realm  as  shall  be  limited  by  the  king's  commis- 
*<  sion,  to  be  directed  for  the  same  in  like  form  ami  condition,  a» 
"  if  any  such  offence  had  been  committed  or  done  in  or  upon 
^«  the  land." 

H.  P.  C.  15.  At  the  common  law,  high  treason  committed  out  of  the  realm 

203.  eould  only  be  tried  in  the  county  wherein  the  offender  had  land. 

The  clauses  of  the  different  statutes  by  which  it  is  enacted  that 
high  treason  committed  out  of  the  realm  may  be  enquired  of  in 
any  English  or  Scotch  county,  have  been  already  mentioned. 

It  is  sufficient  to  say  in  this  place,  without  repeating  those 
clauses,  that  in  every  one  of  them  it  is  enacted,  that  high  treasons 
committed  out  of  the  realm  may  be  heard  and  determined  in  the 
county  wherein  it  may  be  enquii^d  of. 

5.3  H.  8.  c.  23.        By  the  33  H.  8.  c.  23.  §  1.  it  is  enacted,  "  That  if  any  person 

§  *•  "or  persons,  being  examined  by  the  king's  council,  or  three  of 

^  them,  upon  any  manner  of  treason,  do  confess  any  such  offence, 
*<  or  the  said  council,  or  three  of  them,  upon  such  examination 
"  shall  think  any  person  so  examined  to  be  vehemently  suspected 
**  of  any  treason  ;  that  then  in  every  such  case,  by  the  king's  com- 
**  mandment,  his  majesty's  commission  o^oyer  and  terminer  shall 
"  be  made  to  such  persons,  and  into  such  shires  and  places,  as  shall 
*<  be  named  and  appointed  by  the  king's  highness,  for  the  speedy 
"  trial,  conviction,  or  delivery  of  such  offenders." 

f  Inst.  27.  f  ^"s  statute  is  virtually  repealed  by  the  1  &  2  Ph.  &  M.  c.  10., 

by  which  it  is  enacted,  "  That  all  trials  of  treason  shall  beaccord- 
*'  ing  to  the  course  of  the  common  law  of  this  realm,  and  not 
"  otherwise." 

Dyer,S86.  If  a  bill  of  indictment  of  high  treason  have  been  found  in  the 

county  wherein  the  offence  was  committed,  it  may  be  removed 
into  the  Court  of  King's  Bench,  and  the  offender  may  be  tried 
there. 

3lnji|.  27.  The  person  indicted  of  high  treason  in  the  proper  county  may 

be  tried  in  a  foreign  county,  before  commissioners  appointed  by  a 
special  commission ;  for  this  is  warranted  by  the  course  of  the 
common  law. 

3  InsLST.  But  the  jurors  must,  in  such  case,  be  of  the  county  wherein 

H.  P.  C.  234.     the  offence  was  committed  ;  because  this  is  required  by  the  com- 
mon law, 

3  Inst.  27.  If  a  man  be  indicted  of  high  treason,  he  may,  at  this  day,  as  he 

might  have  done  at  the  common  law,  j)lead  a  foreign  plea  and  be. 
tried  in  the  foreign  county:  but  a  foreign  plea  cannot  be  pleaded 
to  an  indictment  for  petit  treason. 

By 
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fey  the  7  W.  3.  c.  S.  J  1.  it  is  enacted,  "  That  every  jlet-son  7Wi5.  c.j. 
^  that  shall  be  indicted  for  high  treason,  whereby  any  corruption  §  !v 
**  of  blood  may  be  made,  shall  have  a  true  copy  of  the  whole  in- 
**  dictment,  but  not  the  names  of  the  witnesses,  delivered  to  hirii 
**  five  days  at  the  least  before  he  shall  be  tried  for  the  same, 
**  whereby  to  enable  him  to  advise  with  counsel  thereupon,  to 
"  plead  and  make  his  defence,  his  attorney  or  agent  requiring 
*'  the  same,  and  paying  the  officer  his  reasonable  fee  for  writing 
"  thereof,  not  exceeding  five  shillings  for  the  copy  of  such  in- 
"  dictment." 

It  was  holden  at  a  meeting  of  the  judges  oh  the  twelfth  day  of  MS.  Rep. 
January  one  thousand  seven  hundred  and  seven,  to  consider  of  Gregg's  cas^. 
some  things  relative  to  the  intended  trial  of  Gregg,  that  it  is  the 
safer  way  to  deliver  a  copy  of  the  caption,  as  well  as  of  the  body, 
of  an  indictment  for  high  treason;  and  that  the  five  days  ought 
to  be  exclusive  both  of  the  day  of  delivery  and  the  day  of  trial. 

As  the  intention  of  this  clause,  in  granting  a  copy  of  an  indict-  g^jij^  j^j^ 
ment  for  high  treason,  is  merely  for  the  sake  of  enabling  the  634. 
person  indicted  to  plead,  it  has  been  holden  that  no  j^rson,  after 
having  pleaded  to  an  indictment,  is  entitled  to  have  a  copy  thereof. 

No  exception  can  be  taken  to  the  fulness  of  the  copy  of  an  4  Sta.  Tri.  646 . 
indictment  for  high  treason  which  has  been  delivered,  after  the  Rookwood's 
indictment  has  been  pleaded  to.  ^^^' 

By  7  W.  3.  €.  3.  §  1.  it  is  enacted,  "  That  every  person  that  7W.3,c.3.Ji. 
"  shall  be  indicted,  arraigned,  or  tried  for  high  treason,  whereby 
"  any  corru})tion  of  blood  may  be  made,  shall  be  admitted  to 
**  make  his  full  defence  by  counsel  learned  in  the  law;  and  iri 
**  case  any  person  so  indicted  shall  desire  counsel,  the  court  be- 
**  fore  whom  such  person  shall  be  tried,  or  some  judge  of  that 
**  court,  shall  and  is  hereby  authorised  and  required,  immediateLy 
**  upon  his  request,  to  assign  to  such  person  such  counsel,  not 
**  exceeding  two,  as  the  person  shall  desire,  to  whom  such 
**  counsel  shall  have  free  access  at  all  seasonable  hours ;  any  law 
"  or  usage  to  the  contrary  notwithstanding." 

By  §  12.  it  is  provided,  "  That  neither  this  act,  n6r  any  thing  k  j^^ 

"  therein  contained,  shall  any  ways  extend  to  any  impeachmtent 
*'  or  other  proceeding  in  parliament,  in  any  kind  whatsoever." 

But  by  20  Geo.  2.  c.  30.  it  is  enacted,  "  That  every  person  20  G.  2.  c.  JO. 
*'  who  shall  be  impeached  by  the  Commons  of  Great  Britain  of 
**  any  high  treason,  whereby  any  corruption  of  blood  may  be 
"  made,  shall  be  received  and  admitted  to  mnkc  his  full  defence 
*'  by  counsel  learned  in  the  law,  not  exceeding  two  counsel,  who 
"  shall  be  assigned  for  that  purpose,  on  the  application  of  the 
"  |)arty  im|)cachwl,  at  anytime  after  the  articles  of  impeachment 
"  shall  be  cxhibite<l  by  the  Commons." 

By  tlie  7  W.  3.  c.  3.  §  7.  it  is  enactetl,  *'  That  every  person  7  W.5.c.3.}7. 
**  who  shall  be  indicted  for  high  treason,  whereby  any  corrup- 
"  tion  of  blood  may  be  made,  shall  have  a  co|)y  of  the  panel  of 
**  the  jurors  who  are  to  try  him  duly  returned  by  the  sheriff,  and 
"  delivered  unto  him  two  days  at  the  least  before  he  shall  be 
«  tried." 

S^s  S  But 
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§  15. 
[ru/rDougl. 
590.] 


7  Ann.  c.  21. 
$11. 

llTliese  addi- 
tional privi- 
leges were  first 
exercised  on 
the  trial  of 
Ld.  George 
Gordon  in 
1781.    Dong. 
R.  592.   (a)  A 
description  of 
a  witness  as 
/fl/<?ofacertain 
place  is  not 
sufficient,  if  it 
appear  that  he 
has  had  a  dif- 
ferent and 
later  residence. 
R.  V.  Watson, 
2  Stark.  iN.  P. 
C.  116.    The 
objection  of 
misdescription 
must  be  taken 
before  the  wit- 
ness is  examin- 
ed. 76irf.l58.|| 
East.P.C.ll2. 
and  cases  there 
cited.  Vide  ibid. 
as  to  the  course 
of  proceedings 
on  the  trials 
of  Ld.  George 
Gordon, 
Hardy,  Sec. 

7  Ann.  c.  21. 
§  1.&5. 


39  &  40  G.  3. 
C.  93. 


3  Inst.  14. 
Sty.  104. 


But  by  $  IS.  it  is  provided,  "  That  this  act,  or  any  thing 
therein  contained,  shall  not  extend  to  any  proceedings  upon  an 
indictment  for  counterfeiting  his  inajesty*s  coin,  his  great  seal, 
or  privy  seal,  his  privy  signet,  or  sign  manual." 
By  the  7  Ann.  c.  21.  §  1 1.  it  is  enacted,  "  That  from  and  after 
the  decease  of  the  person  who  pretended  to  be  Prince  of 
JVales  during  the  life  of  the  late  King  James^  and  since  pre- 
tends to  be  King  of  Great  Britain,  and  at  the  end  of  three 
years  after  the  succession  to  the  crovi^n  upon  the  demise  of  her 
majesty  shall  take  effect,  as  the  same  is  and  stands  limited,  by 
an  act  made  in  the  first  year  of  the  reign  of  their  late  ma- 
jesties King  William  and  Queen  Mary,  intituled  An  act  far 
declaring  the  rights  and  liberties  of  the  subject,  and  settling  the  suc- 
cession of  the  crown,  and  by  one  other  act,  made  in  the  twelfth 
year  of  the  reign  of  his  late  majesty  King  William  the  Third, 
intituled  An  act  for  the  further  limitation  of' the  crown,  and  better 
seairirig  the  rights  and  liberties  of  the  snlyject,  when  any  person  is 
indicted  for  high  treason,  a  list  of  the  witnesses  that  shall  be 
produced  on  the  trial  for  proving  the  said  indictment,  and  of 
the  jur\',  mentioning  the  names,  profession,  and  place  of 
abode  {a)  of  the  said  witnesses  and  jurors,  be  given  at  the  same 
time  that  the  copy  of  the  indictment  is  delivered  to  the  party 
indicted ;  and  that  copies  of  all  indictments  for  the  offences 
aforesaid,  with  such  lists,  shall  be  delivered  to  the  party  in- 
dicted ten  days  before  the  trial,  and  in  the  presence  of  two  or 
more  credible  witnesses;  any  law  or  statute  to  the  contrary 
notwithstanding." 

II  By  necessary  construction,  the  ten  days  mentioned  in  the 
statute  of  Anne  must  be  reckoned  after  the  bill  is  found,  and  be- 
fore the  arraignment ;  for  till  the  bill  is  found  there  is  no  indict- 
ment, and  on  the  arraignment  the  prisoner  pleads  ,  instanter. 
The  ten  days  must,  in  the  instance  of  the  copy  of  the  indictment, 
be  reckoned  exclusive  of  the  day  of  delivery  and  of  trial,  and 
by  general  practice  it  is  reckoned  exclusive  of  Sunday,^ 

By  the  7  Ann.  c.  21.  {  1.  &  3.  it  is  enacted,  «  That  all  high 
"  treasons  hereafter  committed  within  Scotland  shall  be  heard 
"  and  determined  in  Scotland,  in  such  manner  as  is  used  in 
«  England:' 

II  By  statute  39  &  40  G.  3.  c.  93.  (passed  soon  after  the  trial  of 
Hadfield,  for  an  attempt  on  the  life  of  his  majesty  George  III.)  it  is 
enacted,  "  That  in  all  cases  of  high  treason,  in  compassing  the 
"  death  of  the  king,  and  of  misprision  of  such  treason,  where  the 
"  overt  acts  shall  be  the  assassination  of  the  king,  or  an  attempt 
"  against  his  life  or  person,  the  person  charged  shall  be  indicted, 
"  arraigned,  tried,  and  attainted  in  the  same  manner  in  every 
"  respect  as  if  he  stood  charged  with  murder;  and  the  provisions 
"  of  the  7  W.  3.  c.  3.  and  7  Ann.  c.  21.  shall  not  extend  to 
"  such  cases."  II 

If  a  person  arraigned  upon  an  indictment  for  high  treason  stood 

mute, 
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mute,  his  guilt  was  to  be  taken  pro  coiifesso ;  and  the  same  judg- 
ment was  always  to  be  given,  as  if  he  had  been  convicted. 

And,  since  the  1 2  G.  3.  c.  20.,  standing  mute  amounts  in  the  case   1 2  G.  5.  c.  2  o. 
of  petit  treason  to  a  confession  of  guilt. 

By  the  33  H.  8.  c.  23.  §  3.  it  is  enacted,   "  That  peremptory  o5  H.  8.  c.  23. 
"  challenges  shall  not  from  henceforth  be  admitted  or  allowed  in  §  ^' 
*'  any  case  of  high  treason." 

But  it  being  by  the  2  Ph.  &  M.  c.  10.  enacted,  "  That  all  2PI1.&M. 
"  trials  of  treasons  shall  be  according  to  the  course  of  the  com-  ^-  ^^• 
'*  mon  law,  and  not  otherwise,"  the  right  of  challenging  peremp-  "^    "**  *  "'* 
torily  in  cases  of  high  treason,  which  was  incident  to  a  trial  at 
the  common  law,  is  thereby  virtually  restored. 


(Dd)  Of  the  Evidence  of  Treason. 
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Y  the  7  W.  3.  c.  3.  J  7.  it  is  enacted,    "  That  every  person  7  W.  3.  c.  3. 
"  who  shall  be  indicted  for  high  treason,  whereby  any  cor-  §  7* 
**  ruption  of  blood  may  be  made,  shall  have  the  like  process  of 
•*  the  court  where  he  shall  be  tried,  to  compel  his  witnesses  to 
*'  appear  for  him  at  such  trial,  as  is  usually  granted  to  compel 
**  witnesses  to  appear  against  him." 

It  was  not  the  usage  heretofore  to  examine  the  witnesses 
produced  on  the  behalf  of  a  person  indicted  of  treason  upon 
oath. 

But  by  the   7  W.  3.   c.  3.  §  1.    it  is  enacted,   "  That  every  7  W.  3.  c.J. 
"  person  who  shall  be  indicted  for  high  treason,  whereby  any  cor-  §  *• 
**  ruption  of  blood  may  be  made,  shall  be  admitted  to  make  any 
"  proof  that  he  can  produce  by  lawful  witness  or  witnesses,  who 
"  shall  then  be  upon  oath  for  his  just  defence ;  any  law,  statute, 
**  or  usage  to  the  contrary  notwithstanding." 

And  by  the  1  Ann.  st.  2.  c.  9.  §  3.  it  is  enacted,  "  That  every  1  Ann.  st.  ?. 
**  person  who  shall  be  produced  or  appear  as  a  witness  on  the  c.  9.  §  3, 
"  behalf  of  the  prisoner  upon  any  trial  for  treason,  before  he  be 
•*  admitted  to  depose  or  give  any  manner  of  evidence,  shall  first 
"  take  an  oath  to  depose  the  truth,  the  whole  truth,  and  nothing 
"  but  the  truth,  in  such  manner  as  the  witnesses  for  the  queen 
**  are  by  law  obliged  to  do." 

By  the  8  &  9  W.  3.  c.  25.  ^  5.  it  is  enacted,  "  That  if  any  8  &  9  W*  J. 
**  puncheon,  die,  stamp,  edger,  cutting  engine,  press,  flask,  or  ^'  ^^'  ^  ^* 
•*  other  tool,  instrument,  or  engine  used  or  designed  for  coining 
"  or  counterfeiting  gold  or  silver  money,  or  any  part  of  such 
•*  tool  or  engine,  shall  be  hid  or  concealed  in  any  place,  or  found 
'*  in  the  house,  custody,  or  possession  of  any  person  whatsoever, 
*•  not  then  employed  in  the  coining  of  money  in  some  of  his  ma- 
"jcsty's  mints,  nor  having  the  same  by  some  lawful  authority; 
"  that  then  it  sliall  be  lawful  for  any  person  discovering  the  same 
*'  to  seize,  and  he  is  hereby  re(]uired  to  seize  the  same,  and  to 
•*  carry  it  forthwith  to  some  justice  of  the  peace  of  the  county, 
*•  city,  or  place  where  the  same  shall  be  so  seized,  to  be  produced 
•*  in  evidence  against  any  person  who  shall  be  prosecuted  for  any 
••  offence  by  thb  act  made  high  treason/' 
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It  has  been  holden,  that  papers  found  in  the  custody  of  a  person 
indicted  for  high  treason  may,  although  such  papers  are  not  in 
his  own  handwriting:,  be  read  as  evidence  against  him. 

And  it  seems  to  be  settled,  that  papers  may,  m  consideration 
of  law,  be  in  the  custody  of  a  person,  although  they  are  not  ac- 
tually found  upon  him. 

Lord  Preston,  together  with  Ashtoti,  Elliot,  and  a  servant  of 
Lord  Preston*s,  were  found  concealed  under  the  quarter-hatches 
of  a  ship,  in  which  they  were  going  abroad.  In  the  place  wherein 
they  were  concealed,  a  packet  was  seen  lying  upon  the  ballast, 
witli  a  piece  of  lead  fastened  to  it ;  and  two  seals  were  found 
lying  near  the  packet.  Upon  one  of  the  seals  was  Lord  Preston's 
coat  of  arms,  the  other  was  a  seal  belonging  to  the  office  of  se- 
cretary of  state,  which  office  had  been  enjoyed  by  Lord  Preston 
in  the  late  reign.  It  appeared,  likewise,  that  the  packet  was  taken 
up  by  Ashton,  who  was  tried  for  the  same  high  treason  for  which 
Lord  Preston  was  tried,  and  put  into  his  bosom  ;  from  whence  it 
was  afterwards  taken.  It  was  holden  that  this  packet  was  so  in 
the  custody  of  Lord  Preston,  that  the  papers  therein  contained 
might  be  read  as  evidence  against  him. 

In  a  very  late  case,  divers  papers  were  found  in  a  bureau  in  the 
prisoner's  apartment.  With  these  were  found  divers  seals,  with 
one  of  which  every  one  of  seven  letters,  proved  to  be  in  the  pri- 
soner's handwriting,  appeared  to  have  been  sealed.  It  appeared 
also,  that  the  prisoner  had  the  general  use  of  the  bureau,  which 
belonged  to  the  person  of  whom  he  hired  the  apartment ;  but  it 
likewise  appeared,  that  this  person  had  been  sometimes  seen  to 
open  it  in  the  prisoner's  absence.  It  was  holden  that  these  papers 
were  so  in  the  custody  of  the  prisoner,  that  they  might  be  read 
as  evidence  against  him. 

[A  paper  was  found  in  the  possession  of  a  person  engaged  in 
the  same  conspiracy  with  the  prisoner,  containing  intelligence 
previously  proved  to  have  been  collected  by  the  prisoner,  which 
paper  was  in  the  handwriting  of  the  prisoner's  clerk.  This  was 
read  in  evidence  against  him.  But  a  paper  in  the  same  hand- 
writing so  found,  not  proved  to  be  connected  with  the  prisoner, 
was  not  admitted  in  evidence.] 

II  In  a  late  trial,  the  indictment,  founded  both  on  the  25  Edw.  8. 
c.  2.  and  the  36  Geo.  3.  c.  7.,  was  for  compassing  the  king's  death, 
conspiring  to  depose  him  from  the  crown  of  these  realms,  and 
levying  war  against  his  majesty,  to  force  him  to  change  his  mea- 
sures and  counsels;  and  the  overt  acts  were  in  substance  that  the 
defendants  conspired  to  raise  a  rebellion,  and  by  means  of  an 
armed  force  to  possess  themselves  of  the  Tower  and  the  Bank  of 
England,  seduce  the  soldiery,  and  overthrow  the  existing  govern- 
ment. Tlie  counsel  for  the  crown  put  in  evidence  certain  plans 
and  papers  manifestly  connected  with  the  conspiracy  as  detailed 
by  the  witnesses,  but  which  had  been  found  at  the  lodgings  of  a 
co-conspirator  three  days  after  the  apprehension  of  the  pri- 
soner. The  co-conspirator  had  not  been  at  his  lodgings  for  a 
fortnight  before  the  day  when  the  prisoner  was  taken,  and  when 
he  himself  absconded ;  and  it  appeared  that  the  co-conspirator 

kept 
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kept  the  key  of  the  room,  and  no  one  had  access  to  it  but  him- 
self. The  evidence  was  opposed  by  the  prisoner's  counsel,  on 
the  ground  that  it  did  not  appear  that  these  papers  ever  existed 
before  the  apprehension  of  the  prisoner ;  but  the  court  were 
clearly  of  opinion  the  evidence  was  admissible,  since  there  was  a 
strong  presumption  that  the  papers  were  in  the  lodgings  previous 
to  the  prisoner's  apprehension,  and  they  clearly  referred  to  the 
design  of  the  conspiracy.  Evidence  was  also  admitted  of  the 
finding  a  quantity  of  pikes  secreted  in  the  privy  of  this  lodging, 
though  not  discovered  till  near  three  months  after  the  apprehen- 
sion of  the  prisoner;  it  having  been  first  proved  that  the  pri- 
soner had  given  his  son,  a  co-conspirator,  money  to  purchase 
pikes,  to  take  to  his  lodging.  Evidence  was  also  offered  of  a 
paper  (found  with  the  others),  containing  abstract  questions  and 
answers  as  to  military  subordination,  of  a  seditious  tendency,  but 
not  very  closely  connected  with  the  evidence  of  conspiracy  ;  no 
direct  proof  being  given  of  any  intention  to  use  this  or  any 
similar  paper,  the  court  inclined  against  its  admissibility,  and  it 
was  withdrawn. 

On  the  trial  of  jok?i  Hmme  TooXt  evidence  of  a  similar  nature  Rex  v.  J.  H. 
was  given.     The  indictment  was  for  compassing  the  king's  death;  Tooke,  1794. 
and  the  overt  acts  charged  were,  in  substance,  that  the  prisoner,  S^^-  T^.  vol. 
with  several  others  named,  conspired  to  procure  a  convention  p  q  -g   * 
to  be  called,  to  usurp  the  power  of  government,  depose  the  king, 
^nd  subvert  the  constitution :  in  support  of  which  the  counsel 
for  the  crown  read  the  minutes  (being  first  proved  to  be  the  true 
minutes)  of  the  proceedings  of  two  associations,  calling  them- 
selves, "  The  Society  for  Constitutional  Information,"  and  "The 
"  London  Corresponding  Society,"  of  the  former  of  which  the 
prisoner  was  a  member;  and  also  various  letters  addressed  from 
similar  societies,  in  different  parts  of  the  country,  to  their  secre- 
taries, found  in  their  possession,  or  in  that  of  members  of  other 
societies,  who  corresponded  with  them.  —  This  evidence  was  ob- 
jected to  by  the  prisoner's  counsel ;  but  the  court  ruled  that  all 
these  papers,  and  the  acts  of  persons  engaged  in  the  same  design, 
were  admissible  evidence  of  the  general  conspiracy.     And  evi-  Rex  v.  Hardjr, 
dence  of  the  like  sort  was  admitted  on  the  other  trials  for  high  Sta.  Tri.  vol. 
treason  which  took  place  at  the  same  period.  ||  ^'** 

By  the  5  E^w.  6.  c.  11.  §  1 2.  it  is  enacted,  "  That  no  person  or  5  Edw.  6.c.  1 1. 
"  persons  shall  be  indicted,  arraigned,  condemned,  convicted,  or  §  12. 
"  attainted  for  any  treasons  that  now  be  or  hereafter  shall  be 
"  perpetrated,  committed,  or  done,  unless  the  offender  or  offenders 
"be  thereof  lawfully  accused  by  two  lawful  accusers;  which 
"  accusers,  at  the  time  of  the  arraignment  of  the  party,  if  they 
"  be  then  living,  shall  be  brought  m  person  before  the  party  so 
"  accused,  and  avow  and  maintain  that  they  have  to  say  against 
"  the  said  party,  to  prove  him  guilty  of  the  treason  contained  in 
"  the  bill  of  indictment ;  unless  the  said  party  arraigned  shall 
"  willingly,  without  violence,  confess  the  same." 

It  seems  to  be  the  l)etter  opinion,  that  this  statute  is  not  re-  .7  Inst.  2G. 
pealed  by  the   1  &  2  Ph.  &  Mar.  c.  10.,  by  which  it  is  enacted,  ^ost.  235, 236, 
«  That  all  trials  of  treasons  shall  be  accordlDg  to  the  course  of  •^^'*'^»  2^^- 

"  the 
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"the  common  law:**  by  which  one  witness  was  sufficient  in 

"  any  case. 
7\V.3.c.3.§«.  But  however  that  may  be,  it  is,  by  the  7  W.  8.  c.  3.  $2.,  en- 
Ijlt  would  ap-  acted,  "  That  no  person  shall  be  tried  or  attainted  of  high  trea- 
pear  to  be  the  «  g^,^^  whereby  any  corruption  of  blood  may  be  made,  but  by 
39  &  40  G  3.  "  ""^  upon  tlie  oaths  and  testimony  of  two  lawful  witnesses, 
c.  93.  that  "  either  both  of  them  to  the  same  overt  act,  or  one  of  them  to 

where  the  "  one,  and  the  other  to  another  overt  act  of  the  same  treason, 
overt  act  is  the   «  unless  the  party  indicted  and  arraigned,  or  tried,  shall  will- 

*!.T^*«f»'l^?^»  "  inffly,  without  violence,  in  open  court  confess  the  same,  or  shall 
or  an  attempt  fo^'  '         t  ^  n .  .    i  in 

asainst  the  life,  "  stand  mute  or  refuse  to  plead,  or  m  cases  or  high  treason  shall 
of  the  king,  «  peremptorily  challenge  above  the  number  of  thirty-five  of  the 
one  witness       "jury;    any  law,   statute,  or   usance   to   the  contrary  notwith- 

East,P.C.I29.|j 

5  Sta  Tri  38.  ^"  ^"  indictment  for  compassing  or  imagining  the  king's  death, 
Vau'»han*s  the  being  armed  with  a  dagger  for  the  purpose  of  killing  the 
case.  Raym.  king  was  laid  as  one  overt  act,  and  the  being  armed  with  a  pistol 
^^7-  for  the    same   purpose  as  another   overt   act.      It  was  holden, 

that  proving  one  of  the  overt  acts  by  one  witness,  and  the  other 
by  a  different  witness,  was  proof  by  two  witnesses  within  the 
meaning  of  the  7  W.  3.  c.  3. 
MS.  Rep.  At  a  meeting  of  the  judges,  on  the  12th  day  o(  Janua7y  1707, 

Gregg's  case,  to  consider  of  some  matters  relative  to  the  intended  trial  of 
Gregg  for  high  treason.  Holt  C.  J.,  Powel  J.,  Powis  J.,  Smith  J., 
Dormei'  J.,  and  Bury  J.  were  of  opinion,  that  the  prisoner's  con- 
fession, although  not  made  in  court,  if  proved  by  two  witnesses 
to  have  been  voluntarily  made,  notwithstanding  what  is  contained 
in  the  7  W.  3.  c.  3.  §  2.  was  sufficient  evidence  to  convict  upon: 
but  Trevor  C.  J.  was  of  a  contrary  opinion  ;  and  Tracy  J.  doubted. 
Fost.241.  But  at  a  conference  of  the  judges,  in  the  year  1716,  it  was 

agreed,  that  only  a  confession  upon  an  arraignment  is  within  the 
meaning  of  the  5^6  Edw.  6.  c.  11.,  and  that  this  is  so  because 
it  amounts  to  a  conviction. 
Fost.  241,242.  And  it  seems  to  be  the  better  opinion,  that  if  the  confession 
of  the  prisoner  be  not  made  in  open  court,  it  ought  only  to  be 
admitted  in  corroboration  of  other  evidence,  and  that  two  wit- 
nesses besides  confession  are  necessary  to  a  conviction. 
7  W  T      s  ^y  ^^^  ^  ^*  ^'  ^'  ^*  ^  *•  ^^  ^^  enacted,  "  That  if  two  or  more 

§4.'       *         "  distinct  treasons  of  divers  heads  or  kinds  shall  be  alleged  in 
"  one  bill  of  indictment,  one  witness  produced  to  prove  one  of  the 
"  said  treasons,  and  another  produced  to  prove  another  of  the 
"  said  treasons,  shall  not  be  deemed  or  taken  to  be  two  witnesses 
"  within  the  meaning  of  this  act." 
5  Sta.  Tri.  38.        As  it  is  only  made  necessary  by  the  7  W.  3.  c.  3.  to  prove  one 
Vaughan's         overt  act  of  high  treason,  by  which  corruption  of  blood  may  be 
^*^'  made  by  two  witnesses,  or  two  overt  acts  of  the  same  treason  by 

two   witnesses,    every  other   fact   collateral  to  an  overt  act  of 
high  treason  may  be  proved  by  one  witness. 
jf^  It  has  been  holden,  that  if  it  be  necessary  to  prove  a  person 

indicted  for  high  treason  to  be  one  of  the  king's  subjects,  it  is 
sufficient  to  prove  this  by  one  witness. 
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It  seems  to  be  the  better  opinion,  that  two  witnesses  are  ne-  Post.  233. 
cessary  to  convict  a  person  indicted  for  petit  treason,  for  that  239. 337. 
the  5  &  6  Ed.  6.  ell.  is  not,  as  to  this,  repealed  by  the  1  & 
2  Ph.  &  M.  c.  10. 

By  the  7  W.  3.  c.  3.  §  8.  it  is  enacted,  "  That  no  evidence  7  W.  3.  c.  3. 
"  shall  be  admitted  or  given  of  any  overt  act  of  high  treason,  §  8. 
"  which  is  not  expressly  laid  in  the  indictment,  against  any  per- 
"  son  whatsoever." 

But  it  is  laid  down,  that  where  one  overt  act  of  treason,  not  4  Sta.  Tri.  38. 
laid  in  the  indictment,  conduces  to  the  proof  of  another  therein  Vaughan's 
laid,  evidence  may  be  given  of  that  overt  act.  ^^^^* 

If  the  overt  act  of  treason  laid  in  the  indictment  be  a  con-  5Sta.  Tri.  38. 
sulfation  to  kill  the  king,  any  acting  in  pursuance  of  the  con-  ^aughan's 
sulfation  may  be  given  in  evidence ;  for  this  does  not  only  prove  ^^^' 
a  consent  to  the  killing  of  the  king,  but  it  is  moreover  a  proof  of 
the  overt  act  laid. 

[A  letter  sent  by  one  of  several  conspirators  in  pursuance  of  Rex  v.  Stone, 
tlie  common  design,  with  a  view  of  reaching  the  enemy,  is  evi-  ^  |_^""  ^' 
dence  against  all  engaged  in  the  same  conspiracy.] 

(Ee)  Of  the  Judgment  of  Treason. 

"O  Y  the  7  W.  3.  c.  3.  }  9.  it  is  enacted,  "  That  no  mis-writing,   7  W.3.  c.3. 

"  mis-spelling,  or  false  or  improper  Latin,  shall,  after  con-  §  2. 
"  viction  upon  an  indictment  for  high  treason,  be  any  cause  to 
"  stay  or  arrest  judgment  thereupon." 

But  by  the  same  section  it  is  provided,  "  That  any  judgment 
"  given  upon  such  indictment  shall  be  liable  to  be  reversed  upon 
"  a  writ  of  error,  in  the  same  manner  as  if  this  act  had  not  been 
«  made." 

If  a  man  be  convicted  of  high  treason,  that  judgment  which 
is  called  the  solemn  judgment  is  in  some  cases  to  be  pro* 
nounced,  in  others  that  which  is  called  the  less  solemn  judg- 
ment. 

But,  if  a  woman  be  convicted  of  high  treason,  the  judgment  to  [{a)  Vide 
be  pronounced  in  all  cases  is,  that  she  be  carried  to  the  prison  3oG.  3.  c.48. 
from  whence  she  came,  and  be  drawn  from  there  to  the  place  of  JJ,  f  ^u    -^ ?' 
execution  ;  and  that  she  be  there  burnt,  [a)  n^gn^  against 

women  on  conviction  of  high  treason  shall  no  loncer  be  that  they  shall  be  burned,  but  only 
banged  ;  and  that,  on  conviction  of  petit  treason,  they  shall  receive  the  same  sentence  as  [)er- 
•oni  convicted  of  wilful  murder.] 

Tlie  solemn  judgment  of  high  treason  is  always  to  be  pro-  Kel.  11. 
nounced  by  the  chief  judge  of  the  court. 

The  form  of   the  solemn   judgment  is  different  in  different  Carth.S49. 
lxx)ks.     Nor   is  this  to  be  wondfred  at :  for  it  appeared,  upon  Walcot's  catc 
great  nenrch  of  records,   in  the  case  of  Walcot,  that  before  the 
time  o(  Hrun/  the  Seventh,  the  form  of  this  judgment  wjls  very 
unceruiin,    there  being  scarce  two  judgments  to  be  found  of 
which  the  form  was  the  same. 

The  following  seems,  from  divers  books,  to  be  the  most  np-  Suundf.  P.  C. 
proved  form  of  the  solemn  judgment :  that  the  person  convicted  lib.  3.  c.  19. 

be 
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be  carried  to  the  prison  fron  whence  he  came,  and  be  drawn 
from  thence  to  the  place  of  execution  ;  that  he  be  there  hanged 
by  the  neck,  and  be  cut  down  whilst  he  is  alive ;  that  his  bowels 
be  cut  out  of  his  bo<iy,  and  be  burnt  before  his  face ;  that  his 
head  be  severed  from  his  body,  and  his  body  be  divided  into 
four  quarters ;  and  that  his  head  and  quarters  be  disposed  of  as 
the  king  pleases. 

The  king  may,  by  a  warrant  under  the  great  seal,  privy  seal, 
privy  signet,  or  sign  manual,  discharge  or  pardon  such  part  of 
the  punishment  awarded  by  the  solemn  judgment  as  he  pleases. 

And  it  is  usual,  when  a  nobleman  or  other  great  man  falls 
under  this  judgment,  to  pardon  the  whole  of  the  punishment  ex- 
cept the  beheading. 

According  to  StaundforcTs  account,  part  of  the  solemn  judg- 
ment was  heretofore,  to  be  drawn  upon  a  hurdle. 

But  no  mention  is  made  by  Coke  C.  J.  of  drawing  upon  a 
hurdle ;  nor  is  this  mentioned  in  a  modern  judgment. 

And  drawing  upon  a  hurdle  does  not  seem  ever  to  have  been 
a  necessary  part  of  the  solemn  judgment ;  for  Shard  J.  once 
ordered  a  man,  convicted  of  high  treason,  to  be  drawn, 
without  being  placed  upon  any  thing,  by  horses  to  the  place  of 
execution  :  but  this  severity  is  not  now  used ;  the  convicted  per- 
son being  always  drawn  upon  a  hurdle. 

Part  of  the  judgment,  according  to  the  form  in  Staundford,  was 
heretofore,  that  the  privy  members  should  be  cut  off. 

But  Coke  C.J.  does  not  mention  cutting  off  the  privy  members 
as  any  part  of  this  judgment;  and  it  appears  from  some  modern 
judgments,  that  it  is  not  a  necessary  part  thereof. 

A  writ  of  error  being  brought  to  reverse  an  attainder  of  high 
treason,  one  error  assigned  was,  that  the  words  secrela  membra 
amputentur  were  omitted  in  the  judgment.  Samuel  Eyre  J. 
was  of  opinion  that  the  attainder  ought  not  for  this  reason  to  be 
reversed ;  because  the  omission  of  these  words  is  warranted  by 
many  precedents.  Giles  Eyre  J.  seemed  to  think,  that  these 
words,  as  the  practice  at  that  time  was  to  insert  them,  ought 
to  have  been  inserted ;  but  by  reason  of  the  multitude  of  prece- 
dents doubted.  Holt  C.  J.  gave  no  opinion  as  to  this  point. 
The  attainder  was  reversed  for  another  reason :  and  no  notice  is 
taken  in  the  judgment  of  reversal,  which  was  afterwards  af* 
firmed  by  the  House  of  Lords,  of  the  omission  of  these  words; 

It  was  no  part  of  a  judgment,  pronounced,  not  many  years 
ago,  by  Lord  Hardwicke,  High  Steward,  that  the  privy  members 
should  be  cut  off. 

In  divers  old  cases,  and  in  some  cases  in  the  time  of  Charles 

the  Second,  the  words  before  his  Jace,  or  the  words  whilst  he  is 

alii)€,  which  are  holden  to  be  tantamount  to  the  words  before  his 

face,  are  not  inserted  in  the  judgments  after  the  words  and  be 

burnt. 

But  the  more  general  usage  has  been,  to  insert  the  words  be- 
fore his  face,  or  the  words  whilst  he  is  alive ;  and  the  attaindeu 

was, 
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was,  in  Walcofs  case,  reversed  by  the  Court  of  King's  Bench, 
because  both  these  sets  of  words  were  omitted;  and  the  judg- 
ment of  reversal  was  affirmed  by  the  House  of  Lords. 

The  less  solemn  judgment  of  high  treason  is,  that  the  person  Staundf.  P.C, 
convicted  be  carried  to  the  prison  from  whence  he  came ;  and  be  lib.  3.  c.  19. 
drawn  from  thence  to  the  place  of  execution;  and  that  he  be  j  u^u^p^p 
there  hanged  by  the  neck  until  he  be  dead.  351^' 

It  was  in  one  case  doubted,  whether,  when  the  less  solemn   j  Ventr.  254. 
judgment  of  high  treason  is  to  be  pronounced  by  the  Court  of  Bellew's  case. 
King's  Bench,  it  is  to  be  pronounced  by  the  Chief  Justice,  or,  as 
is  done  in  felonies,  by  the  ancient  justice.     The  judgment  was  in  Staundf.  P.  C. 
that  case  pronounced  by  the  ancient  justice ;  but,  to  avoid  all  lib.  3.  c.  1 9. 
scruple,  it  was  pronounced  over  again  by  the  Chief  Justice. 

It  is  laid  down  in  two  books,  that  the  solemn  judgment  ought  3  inst.  15. 
to  be  pronounced  in  every  case  of  high  treason  except  that  of  3  Inst.  17. 
counterfeiting  the  king's  money  contrary  to  the  25  Ed.  3.  st.  5. 
c.2. 

The  reason  given  for  excepting  the  case  of  counterfeiting  the 
king's  money  contrary  to  the  25  Ed.  3.  st.  5.  c.  2.  is,  that  as  the 
judgment  for  this  offence,  which  was  high  treason  at  the  common 
law,  was  only  to  be  drawn  and  hanged,  the  same  judgment,  as 
that  statute  makes  no  alteration  in  the  punishment,  ought  still 
to  be  pronounced :  but  that  where  an  offence  is  made  high  trea- 
son by  a  statute  subsequent  to  the  25  Ed.  3.  st.  5.  c.  2.,  the  judg- 
ment ought  to  be,  as  it  is  of  all  other  high  treasons  at  the  com- 
mon law,  except  that  of  counterfeiting  the  king's  money,  to  be 
drawn,  hanged,  and  quartered. 

But  it  seems  to  be  the  better  opinion,  that,  in  some  other  cases 
of  high  treason,  as  well  as  that  of  counterfeiting  the  king's  money 
contrary  to  the  25  Ed.  3.  st.  5.  c.  2.,  the  less  solemn  judgment 
ought  to  be  pronounced. 

It  appears  from  one  case,  that  the  less  solemn  judgment  was.  2  H.  4.25. 
some  years  after  the  25  Ed.  3.  st.  5.  c.  2.,  pronounced  in  the  case   *  ^'  H-  P.C. 
of  counterfeiting  the  great  seal.  ^®** 

Coke  C.  J.  does  indeed   say,    in  speaking  of  this  judgment,  3  Inst.  15. 
that  it  must  be  misreported. 

But //rt/^r  C.  J.   is  of  opinion,  that  Coke  C.J.   was  himself  1  H.H.P.C. 
mistaken :  for  that  lh<  judgment,   in  the  case  of  counterfeiting  352. 
the  great  seal,  may  bt,  either  to  be  drawn  and  hanged ;  or  to  be 
drawn,  hanged,  and  beheaded. 

ITie  opinion  of  Hale  C.  J.  seems  to  be  upon  the  whole  1  H.  H.  P,  C. 
right:  but  it  seems  a  little  strange  to  say,  that  either  the  solemn  ^^'* 
or  tlie  less  solemn  judgment  may  be  pronounced  in  this  case, 
which  is  a  latitude  unknown  to  the  English  law ;  and  the  rather, 
as  he  had  but  a  few  lines  before  said,  upon  the  authority  of  both 
Dracton  and  Flela^  that,  at  the  common  law,  the  punishment  of 
counterfeiting  the  great  seal  was  to  be  drawn  and  hanged. 

If  this  were  the  punishment  at  the  common  law  of  that  of-  3  Inst.  17. 
(ence,  the  consequence  must  be,  as  is  laid  down  by  Coke  C.  J., 
Ml   the  case  of  counterfeiting   the    king's  money,  that,  as  the 
25  Ed.  3.  st  5.  c.  2.  has  made  no  alteration  in  the  mode  of  pu- 
msjiing  this  offence,  the  same  punishment  ought  to  be  inflicted 

upon 
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upon  the  person  guilty  thereof  as  was  inflicted  at  the  common 
law. 

Hale  C.  J.  has,  with  great  propriety,  distinguished  the 
cases  upon  statutes  subsequent  to  the  25  Ed.  3.  st.  5.  c.  2.,  by 
which  divers  offences  relative  to  the  coin  have  been  made  high 
treasons,  from  cases  of  offences  made  high  treason  which  were 
not  so  at  the  time  of  making  that  statute  :  his  distinction  is,  that 
in  the  latter  cases,  as  in  offences  against  the  protestant  religion, 
the  solemn  judgment  ought  to  be  pronounced;  but  that,  in  of- 
fences relative  to  the  coin,  although  some  of  these  are  made  high 
treasons  by  statutes  subsequent  to  the  25  Ed.  3.  st.  5.  c.  2.,  the 
less  solemn  judgment  ought,  for  the  following  reasons,  to  be  pro- 
nounced. 

As  these  offences  are  in  cognita  materia  falsificalionis  monetee^ 
they  are  within  the  verge  of  the  crime  of  falsifying  money ;  and 
therefore  ought  to  be  punished  in  the  same  way  as  this  crime  is 
to  be  punished. 

It  is  unreasonable  to  think  that  the  legislature  could  intend  to 
inflict  a  more  severe  punishment  upon  the  counterfeiters  of  fo- 
reign coin,  or  upon  the  clippers  of  the  king's  money  or  foreign 
coin,  than  upon  the  counterfeiters  of  the  king's  money. 
In  support  of  this  distinction  divers  cases  are  mentioned. 
In  one  of  these  it  is  said  to  have  been  agreed  by  all  the  judges, 
that  the  less  solemn  judgment  ought  to  be  pronounced  in  a  case 
of  clipping  the  king's  money,  which  offence  was  made  high  trea- 
son by  the  5  Eliz.  c.  11 . 

In  some  subsequent  cases  of  clipping  the  king's  money,  the 
solemn  judgment  was  indeed  pronounced :  but  it  appears,  upon 
looking  into  all  the  cases  since  Wright's  case,  that  in  much  the 
greater  part  of  them  the  less  solemn  judgment  was  pronounced. 

And  in  one  of  these  it  was  resolved  by  all  the  judges,  except 
Vaughan  C.  J.,  after  a  consultation  had  with  the  Serjeants  at  Ser- 
jeants' Inn^  that  the  less  solemn  judgment  ought  to  be  pro- 
nounced in  the  case  of  clipping  the  king's  money. 

It  is  admitted  by  Hale  C.  J.,  that  in  one  case,  which  was 
Mich.  16  Jac.  1.,  the  solemn  judgment  was  pronounced  upon 
a  man  convicted  of  counterfeiting  tne  privy  signet,  which  offence 
was  made  high  treason  by  the  1  Mar.  st.  2.  c.  6. 

But  as  this  case  was  determined  before  the  law  was  settled  in 
Dallonjo's  case,  as  to  the  judgment  of  offences  relative  to  the  coin, 
which  have  been  made  high  treasons  by  statutes  subsequent 
to  the  25  Ed.  3.  st.  5.  c.  2.,  it  may  be  fairly  inferred  that,  so  far 
from  being  sufficient  to  overthrow  the  reasoning  of  Hale  C.  J., 
and  the  cases  mentioned  by  him,  the  case  is  not  at  this  day 
law. 

Judgment  of  high  treason  was  in  one  case,  upon  a  trial  at  bar, 
pronounced  upon  the  day  the  prisoner  was  convicted. 

But  this  judgment  is,  in  a  subsequent  case,  declared  to  be  an 
unprecedented  one ;  and  it  is  in  the  latter  case  laid  down  by 
Holt   C.  J.,   that,   if  a  prisoner  have  been   convicted  of  high 
treason  upon  a  trial  at  bar,  the  judgment  ought  not  to  be  pro- 
nounced 
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nounced  in  less  than  four  days  after  the  conviction,  provided 
there  are  so  many  remaining  days  in  the  term  ;  because  the  pri- 
soner ought  to  have  so  many  remaining  days  to  move  in  arrest  of 
judgment:  audit  is  adedd,  that,  in  case  there  are  not  four  re- 
maining days  in  the  term,  the  judgment  ought  to  be  pronounced 
upon  the  last  day  of  the  term. 

If  a  person  have  been  attainted  upon  a  judgment  of  outlawry  3  Sta.Tri.  855. 
on  an  indictment  of  high  treason,  no  other  judgment  is  to  be  858.   ||vol.  x. 
pronounced :  but  a  rule  of  court  is  to  be  made  for  his  execution;  Pi^-^^^^'-f^*)!! 
that  judgment,  which  is  upon  record,  being  a  sufficient  ground  case°^^^* 
for  the  awarding  of  execution.  ||3  Mod.  42.|| 

II By  5  &  6  Edw.  6.  c.  11.  §  7.,  all  process  of  outlawry  against  5&6Edw.  6. 
any  offenders  in  treason,  being  resiant  or  inhabitant  out  of  this  c.  11.  §  7. 
realm,  or  in  parts  beyond  the  sea,  at  the  time  of  the  outlawry 
pronounced  against  them,  shall  be  as  effectual  in  the  law,  to  all 
intents  and  purposes,  as  if  such  offenders  had  been  resident  and 
dwelling  within  this  realm  at  the  time  of  such  process  awarded 
and  outlawry  pronounced.     Provided  ( §  8.),  that  if  the  party  §  s. 

outlawed  shall,  within  one  year  next  after  the  said  outlawry 
pronounced,  or  judgment  given  thereon,  yield  himself  to  the 
Chief  Justice  of  Efigland,  and  offer  to  traverse  the  indictment 
or  a})peal  whereon  the  said  outlawry  shall  be  pronounced,  then 
he  shall  be  received  to  the  said  traverse,  and  being  thereupon 
found  not  guilty  by  verdict,  shall  be  acquitted  and  discharged 
of  the  said  outlawry  as  though  it  had  not  been  made. 

One  outlawed  and  retaken  in  England  was,  notwithstanding  Johnson's  Ca. 

his   being  in   custody,  held  entitled   to  surrender  himself  and  Foster,  C.  L. 

traverse  the   indictment  under  this  proviso ;   and  on   proving  46.    10  Sta. 

himself  to  have  been  beyond  sea  at  the  time  of  the  oudawry,  it  ^"-  \^i"  ^^T?' 

was  reversed,  and   he   was  admitted  to  a  trial  and  acquitted,  case  loStL** 

And  Armstrong's  case  (a),  which  had  been  decided  otherwise  by  Tri.'ice.  (svo. 

Chief  Justice  Jefferies  and  the  Court  of  King's  Bench,  and  the  ed-)    Burnet's 

prisoner  attainted  and  executed,  was  declared  an  unfit  precedent      '*'•  ^°l*  "\ 
r    r  II       „  ^  407.    3  Mod. 

to^^^^^^-ll  .    .  47.;  and  see 

Erskine's  remarks  on  C.  J.  Jefferics'  conduct  in  it,  Trial  of  Hardy,  Speeches,  vol.  iii.  451 .  The 
execution  of  Armstrong  was,  in  1689,  resolved  bv  the  Commons  to  be  "illegal,  and  a  murder 
•*  by  pretence  of  justice."  Sir  Robert  Sawyery  the  attorney-general,  who  prosecuted  him,  was 
expelled  the  House  of  Commons.  The  survivors  of  the  judges  who  decided  against  him,  and 
the  executors  of  Jefferies^  who  was  dead,  were  summoned  to  the  bar  of  the  House;  and 
it  was  resolved  that  5000/.  should  be  paid  by  the  judges  and  prosecutors  to  Armstrong's  lady 
and  children  for  their  losses  by  the  attainder.  The  bill  for  reversing  the  attainder,  how- 
ever, did  not  pass;  and  it  was  only  reversed  on  writ  of  error,  in  6  Will.  &  Ma.  4  Mod.  366, 
8alk.  504.  Sta.  Tri.  vol.  x.  117.  notis.  (8vo.  ed  )  5  Cobb.  Pari.  Hist.  445.  516.  And  see 
remarks  on  the  award  of  execution  against  Armstrong,  by  Sir  John  Hawles,  solicitor-general  to 
William  III.  Sta.  Tri.  vol.  x.  123.;  Mr.  Hargrave's  remarks  on  Sir  Robert  Sawyer's  conduct, 
Preface  to  Hale's  Jurisdict.  of  the  Lords,  cxli.  note. 

In  every  case  wherein  a  person  is  convicted  of  petit  treason,  Staundf.  P.  C. 

the  less  solemn  judcment  is  to  be  pronounced.  ''^;  ^-  ^-  ^^* 

•'     ^  *  3  Inst.  211. 

[St.  30  G.  5.  C.  48.  supra,  549.] 

|By  the  54  Geo.  3.  c.  146.,  reciting  that  in  certain  cases  of  54  0.5.C.146. 
btgh  treason  the  sentence  or  judgment  is  that  the  ))erson  con- 
victed shall  be  drawn  on  a  hurdle  to  the  place  of  execution,  4*^ 
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{as  in  the  solemn  judgment),  it  is  enacted,  "  That  in  all  cases 

"  in  which   the  judgment  is  as  aforesaid,   the  judgment  to  be 

**  pronounced  after  the  passing  of  that  act  shall  be,  that  the 

"  person  shall  be  drawn  on  a  hurdle  to  the  place  of  execution, 

"  and  be  there  hanged  by  the  neck  until  such  person  be  dead ; 

"  and  that  afterwards  the  head  shall  be  severed  from  the  body, 

"  and  the  body,  divided  into  four  quarters,  shall  be  disposed  of 

"  as  his  majesty  shall  think  fit." 

(a)  This  mer-         The  second  section  authorises  his  majesty  by  warrant  (a)  under 

ciful  preroga-    ^js  hand,  countersigned   by  one  of  the  principal  secretaries  of 

exerci^  in      state,  to  order  and  direct  that  such  person  shall  not  be  drawn, 

the  case  of        hut  taken  in  some  other  manner,  to  the  place  of  execution ; 

Thistlewood      and  that  such  person   shall  be  decapitated,  and  not  hanged ; 

^"^  °'^"*       ^"^  ^^^  ^^  direct  in  what  manner  the  body,  head,  and  shoulders 

i82o"    Stau       ®^  ^"^^  person  shall  be  disposed  of.|| 

Tri.  vol.  xxxiii.  1566.;  and  also  in  the  case  of  Brandreth  and  others,  executed  at  Derby  in 
1817.  Sta,  Tri.  vol.  xxxii.  p.  1.394. 
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T^HE  word  trespass  is  derived  from  the  French  word  trespasser, 
which  signifies  to  go  beyond  what  is  right.  It  follows,  that 
every  injurious  act  is,  in  the  large  sense  of  the  word,  a  trespass. 
But  as  divers  injurious  acts  are  called  felonies,  and  are  dis- 
tinguished by  particular  names,  as  treason,  murder,  Sfc,,  the  word 
trespass  does  not,  in  the  legal  sense  thereof,  extend  to  any  such 
injurious  acts. 

Some  trespasses  are  not  accompanied  with  force.  A  trespas5 
of  this  kind  is  called  a  trespass  upon  the  case :  and  the  method 
of  proceeding  against  the  wrong-doer  is  by  an  action  of  trespass 
upon  the  case.  This  action  has  been  already  treated  of,  under 
the  title  "  Action  upqn  the  Case." 

Other  trespasses  are  accompanied  with  force,  either  actual 
or  implied. 

If  a  trespass  accompanied  with  actual  force  have  been  in- 
jurious to  the  public,  the  proper  method  of  proceeding  against 
the  wrong-doer  is  by  indictment  or  information.  If  a  trespass 
accompanied  with  actual  force  have  only  been  injurious  to  one 
or  a  few  persons,  the  wrong-doer  may  in  some  cases  be  proceeded 
against  by  indictment  or  information,  and  in  all  by  indictment ; 
for,  although  the  injury  was  done  only  to  one  or  a  few  persons^ 
yet,  as  every  trespass  accompanied  with  actual  force  amounts  to 
^  breach  of  the  peace,  it  is  an  offence  against  the  public. 

The 
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The  methcxl  of  proceeding  by  indictment  or  information, 
against  persons  guilty  of  such  trespasses  as  are  offences  against 
the  public,  has  been  shown  under  the  titles  "Indictment"  and 
"  Information." 

Besides  being  liable  to  an  indictment  (a)  or  information,  the  ll(a)2Kenyon*s 
person  guilty  of  a  trespass  accompanied  with  actual  force,  which  l^"5i2.|| 
has  been  injurious  to  one  or  a  few  persons,  is  liable  to  an  action 
of  ti-espass. 

If  a  trespass,  not  accompanied  wuth  actual  force,  have  only 
been  injurious  to  one  or  a  few  persons,  the  only  method  of  pro- 
ceeding against  the  wrong-doer,  this  not  being  a  public  offence, 
is  by  an  action  of  trespass. 

The  writ  by  which  an  action  of  trespass  is  commenced,  is 
sometimes  returnable,  at  other  times  it  is  not.  It  is  in  the  elec- 
tion of  the  party  injured  by  a  trespass,  to  sue  out  a  writ  of  tres- 
pass that  is  returnable,  or  one  that  is  not.  The  latter  writ  is 
called  a  vicontiel  writ;  because  the  matter  therein  complained 
of  is  to  be  determined  before  the  sheriff  to  whom  the  writ  is 
directed. 

As  the  vicontiel  writ  of  trespass  is  at  this  day  very  seldom 
sued  out,  it  is  by  no  means  necessary  to  go  into  the  consideration 
of  the  action  thereupon  founded. 

The  design  at  present  is  to  treat  of  that  action  which  is  found- 
ed upon  the  returnable  writ  of  trespass. 

As  the  writ  of  trespass  which  is  returnable  always  contains  the 
words  vi  et  af-mis,  the  action  founded  thereupon  is,  to  speak  with 
propriety,  an  action  of  trespass  vi  et  armis.  But,  as  such  action  is 
almost  as  frequently  called  an  action  of  trespass,  as  an  action  of 
trespass  vi  et  armis,  and  as  it  is  by  the  former  name  sufficiently 
distinguishable  from  an  action  of  trespass  upon  the  case,  it  is  by  no 
means  necessary  to  add,  in  treating  thereof,  the  words  vi  et  atmis. 

Divers  things  relative  to  an  action  of  trespass,  as  tender  and 
bringing  money  into  court,  damages,  and  costs  have  been  treated 
of,  under  the  tides  "  Tender  and  bringing  Money  into 
«  Court,"  «  Damages,"  and  «  Costs." 

The  remaining  matter,  which  appertains  to  this  Tide,  shall  be 
arranged  in  the  following  order : 

(A)  In  what  cases  an  Action  of  Trespass  in  the  general 

lies  :  II  And  herein   of  the  distinction  between 
lions  of  Trespass  and  on  the  Case.jl 

(B)  In  what  Cases  an  Action  of  Trepass  lies  for  an  Act 

which,  although  it  was  in  the  first  Instance  law- 
ful, becomes  afterwards  a  Trespass  ab  Initio. 

(C)  By  whom  an  Action  of  Trespass  may  be  brought. 

1.  Where  the  Injury  loas  done  to  a  Person, 

2.  Where  the  Injury  "^as  done  to  Personal  Property, 
S.  Where  the  Injury  was  done  to  Real  Property, 

Vol.  VII.  T  t  (D)  For 
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(D)  For  what  Injuries  to  the  Person  an  Action  of  Tres- 

pass lies. 

1.  For  a  Battery, 

2.  For  an  accidental  Stroke. 
S.  For  a  false  Imprisonment* 

(E)  For  what  Injuries  to  Personal  Property  an  Action  of 

Trespass  lies. 

1 .  To  live  Pro-paiy. 

2.  To  dead  Property, 

CF)  For  what  Injuries  to  Real  Property  an  Action  of 
Trespass  lies. 

1.  To  Laud, 

2.  To  a  Building, 

(G)   Against   whom  an  Action  of  Trespass   may  be 
brought. 

1 .  In  the  General, 

2.  For  an  Injury  to  Real Propeity, 

(H)  In   what  Court  an  Action  of  Trespass  may  be 
brought. 

(I)  Of  the  Pleadings  in  an  Action  of  Trespass. 

1.  Of  the  Writ, 

2.  Of  the  Declaration, 

1 .  In  the  General. 

2.  Of  declaring  widi  a  Continuando, 

3.  Of  the  Plea. 

1.  Of  pleading  in  Abatement. 

2.  Of  pleading  in  Chief. 

1.  The  General  Issue. 

2.  A  Special  Plea. 

3.  Both  the  General  Issue  and  a  Special  Plea. 

4.  Of  giving  Colour. 

4.  Of  the  Meplicaiion, 
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(A)  In  what  Cases  an  Action  of  Trespass  in  the  gene- 
ral lies :  IIAnd  herein  of  the  distinction  between 
Actions  of  Trespass  and  on  the  Case.ll 

\\/^HEREVER  an  injury  has  been  received  from  an  act  which  Stra.  635. 

was  in  the  first  instance  unlawful,  an  action  of  trespass  lies,   Reynolds  v. 
although  the  act  were  not  accompanied  with  actual  force,  there  fjf'^h^*, 
being  in  every  such  case  an  implied  force.  But,  where  the  injury   1402.  SC*. 
which  has  been  received  was  the  consequence  of  an  act  which   [(a)  The  lau)- 
was  in  the  first  instance  lawful,  an  action  of  trespass  does  not  Julness  or  wn- 
in  the  general  he,  the  proper  remedy  being  an  action  upon  the  ^^*f^",^^^  of 
<^ase.(a)  USlhe 

criterion  between  an  action  of  trespass  and  an  action  on  the  case^  nor  is  it  to  be  found  in  Lord 
Raymond's  report  of  the  above  case ;  it  is  argumentatively  denied  \iyFortcscv£Z.  in  the  instances 
put  by  him  in  Strange's  report,  and  expressly  controverteil  by  Blackslonc  J.  in  Scott  v.  Shepherd, 
2BI.  R.  894.  3  Wils.  499.,  and  by  Z)e  Grey  C.  J.,  S.  C  2  Bl.  R.  899.  3  Wils.  41 1.,  in  which 
last  case  several  instances  are  put,  where  trespass  will  lie  for  the  consequences  of  an  act  lawful 
in  its  commencement,  and  case  for  those  where  the  original  act  was  unlawful.  The  true  and 
solid  distinction  is  between  direct  and  imviediate  injuries  on  the  one  hand,  and  vicdiatc  or  con- 
sequenlial  on  the  other ;  and  trespass  never  lay  for  the  latter.  Shapcott  v.  Mugford,  1  Ld  Raym. 
187.  Howard  V.  Banks,  2  Burr.  1114.  Hawker  v  Birbeck,  5  Burr.  1556.  Gates  v.  Bayley,.2  Wils. 
313.  Scott  V.  Shepherd,  ubi  suprh.  Morgan  v.  Hughes,  2  Term  R.  225.  Day  v.  Edwards,  5  Term 
R.  648.  Savignac  v.  Roome,  6  Term  R.  1 25.  But,  when  we  say  that  trespass  never  lay  for  conse- 
quential injuries^  we  thereby  mean  such  acts  as  consequentially  only  become  injurious ;  not  that 
conset^uential  damages  can  only  be  redressed  in  an  action  on  the  case.  For  where  the  act  done  is  a 
direct  invasion  of  the  plaintiff's  property  in  possession,  consequential  or  remote,  as  well  as  imme- 
diate, damage  may  well  be  set  forth  in  the  declaration  in  trespass  w  etamiis:  as,  that  the  defend- 
ant entered  into  the  plaintiff's  grounds  and  destroyed  his  fences,  ly  means  whereof  the  cattle  of 
divers  strangers  escaped  thither  and  consumed  the  grass.  3  Wooddes.  253]  jjand  see  next  page.|| 

If  one  man  fix  a  spout  for  the  carrying  of  water  from  his  Stra.  635. 

house,  and  the  water  thereby  carried  fidl  and  do  damage  upon  the  Reynolds  v. 

ground  of  another,  the  latter  cannot  maintain  an  action  of  ties-  jj^^irke.  Ld. 

pass  ;  for,  as  the  fixing  of  the  spout  was  lawful,  the  injury  is  con-  ^^^' 
sequential. 

U  J,  S.  dig  a  trench  in  his  own  land,  or  in  the  land  of  a  stran-  l^j  f^ayn,. 

ger,  by  which  the  water  is  diverted  from  the  river  of»7.  N.f  J.  N,  1402. 

cannot  maiiitain  an  action  of  trespass,  inasmuch  as  he  had  no  Liveridge  v. 

right  to  complain  of  the  act  done  by  J.  S.  until  the  consecjnence  ^*o"S*-*s- 
thereof  was  injurious  tohinio 

If  an  injury  be  tlie  consequence  of  non-feasance,  an  action  of  Hfi)It8eem8a 

trespass  does  not  lie ;    for  there  cannot  have  been  any  force,  p»rty  may  bc- 

ettber  actual  or  implied,  where  no  act  has  been  done,  (b)  '^"^tV^ die 
mere  continuance  of  an  unlawfid  act.      1 1  East,  402.  I  Stark.  Ca.  22.|| 

If  the  person  entiUcd  to  tithe  do  not,  after  having  received  no-  I^-  ^y^- 

lice  that  the  lithe  is  set  out,  fetch  it  away  in  a  reasonable  time,  ||*Mu„ford^" 

he  is  liable  to  an  action  upon  the  case  for  the  injury  sustained  by  yAnd  the  land 

the  lying  thereof  too  long  upon  the  land  :  but  an  action  of  trespass  owner  cannot 

does  not  lie,  because  the  injury  arises  from  non-feasance.  '"  '*"V''  {^» 

^     •'  turn  in  his 

cattle  iinon  the  tithet,  but  he  must  cither  bring  his  action,  or  distrain  the  tithes  damage  fca- 

•Mt    \VilliaiDs  Y.  Lwlner,  8  Term  H.  78.|| 

T  t  2  If 
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Bro.  Act.  If  J*  S.y  who  ought  to  repair  the  bank  of  a  river,  neglect  to  do 

sur  le  Case,      it,  and  for  want  oT  its  being  done  the  ground  of  J.  N.  be  over- 
Pj-  ^'  J^^^'    fiown,  J.  N.  may  recover  a  satisfaction  for  the  injury  in  an  action 
^'''         upon  the  case ;  but  he  cannot  maintain  an  action  of  trespass,  be- 
cause the  injury  arises  from  non-feasance. 
Bro.  Tresp.  It  is  said  in  one  case,  that  if  A.  break  the  hedge  of  B.  to  the 

f '*!  *w^*  value  of  fourpence,  and  beasts  of  common  of  J.  S.  enter  througli 

275  ^urtncy  ^^^  breach  into  the  close  of  B,  and  do  damage,  B.  shall  recover 
V.  Collet.  damages  for  the  whole  injury  in  an  action  of  trespass  against  A, 
Carth.  437.  But  it  is  laid  down  in  another  case,  that  if  an  injury,  for  which 
S-  C.  the  proper  remedy  is  an  action  upon  the  case,  be  contained  in  the 

v^rto  S&v^'  declaration  in  an  action  of  trespass,  judgment  ought,  in  case  there 
nac  V.  Roome,  is  a  general  verdict  for  the  plaintiff,  to  be  arrested  {a) ;  because 
6  Term  R.  the  judgment  against  the  defendant  in  an  action  of  trespass  is  qitod 
i*5'l  capiaturprojine,  whereas  the  judgment  against  the  defendant  in 

an  action  upon  the  case  is  qtiod  sit  in  misericordia. 
Ld.  Raym.  If,  however,  one  injury,  for  which  the  proper  remedy  is  an  ac- 

275.  Courtney  tion  upon  the  case,  be,  after  alleging  an  injury  proper  for  an 
V.  Collet.  action  of  trespass,  contained  in  the  declaration  in  an  action  of 
IIThe  two  cases  trespass  under  a  per  quod,  judgment  may  be  given,  although 
in  Bro.Tresp.  there  is  a  general  verdict  for  the  plaintiff  (^) ;  because  that  which 
pi.  179.,  and     comes  under  the  /J^r  qiiodis  not  considered  as  an  independent  sub- 

Ld.Ra;/m.27.>.  stantive  injury,  but  as  laid  in  aggravation  of  dama^j^es. 
are  quite  re-  j     j^  fto  & 

concileable.  In  order  to  recover  damages  for  the  whole  matter  in  the  case  put  in  Broke,  there 
would  be  no  joinder  of  trespass  and  case ;  the  gist  of  the  action  would  be  the  trespass  in  break- 
ing the  hedge  vi  et  amiisy  and  the  entry  of  the  cattle  of  J.  S.,  and  the  damage  done  would  be 
matter  of  aggravation  laid  under  nper  quod.  But  in  the  case  in  Lord  Raym.  275.,  the  declar- 
ation first  stated  a  trespass  vi  et  armis  in  breaking  plaintiff's  close,  and  treading  down  the  grass, 
and  then  stated  another  distinct  cause  of  action  in  throwing  down  a  wear,  whereby  the  water- 
course inundated  plaintiff's  fishery.  The  court  decided  that  trespass  and  case  clearly  could 
not  be  joined,  but  they  gave  judgment  for  the  plaintiff,  holding  the  latter  cause  of  action  to  be 
trespass:  (which  decision  appears  irreconcileable  with  Reynolds  v.  Clarke,  Lord  Raym.  1402.) 
This  case,  therefore,  in  no  way  militates  against  the  settled  practice  of  laying  consequential 
damage  arising  out  of  a  trespass  as  matter  of  aggraVation  in  an  action  for  the  trespass ;  and 
see  2  Maul.  &S.  7  7. II 

Haward  v.  [An  action  on  the  case  was  brought  for  damaging  a  colliery  of 

Banks,  tlie  plaintiff,  who  obtained  a  verdict,  and  had  an  entire  judgment 

2  Burr.  1114.  Qn  the  three  counts  in  the  declaration.  It  was  objected,  that  two 
of  the  counts  described  a  trespsss  vi  et  arini$ ;  for  in  them  it  was 
alleged,  that  the  defendant  caused  great  quantities  of  water  to  be 
conveyed  through  divers  other  collieries  into  that  of  the  plaintiff; 
and  that  a  count  in  trespass  cannot  be  joined  in  the  same  declar- 
ation with  a  count  in  an  action  on  the  case.  The  court  over-ruled 
the  objection,  saying,  "  that  the  plaintiff  in  his  declaration  de- 
"  scribed  a  fact,  which  might,  at  the  trial,  be  proved  to  be  either 
"  proper  for  an  action  of  trespass,  or  on  the  case,  according  to 
"  the  evidence :  and  it  appears  that  it  was  here  proved  at  the 
"  trial  to  be  the  latter.  If  it  had  been  proved  to  be  trespass  vi 
"  et  af-niis,  the  plaintiff  must  in  that  event  have  been  nonsuited. 
"  Before  the  trial  it  stood  indifferent,  whether  it  would  come  out 
"to  be  the  one  or  the  other.  However,  in  the  nature  of  the 
"thing,  it  must  be  a  consequential  damage;  as  the  act  com- 
"  plained  of  was  done  on  the  defendant's  own  soil."] 

It 
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It  is  laid  down  in  one  book,  that  if  the  bailee  of  cattle,  which    i  jnst.  57. 
have  been  lent  him  to  plough  his  land  with,  kill  any  of  them,  the   Bro.  Act.  sur 
owner  of  the  cattle  has  an  election  to  bring  an  action  of  trespass,  ^^  ^^^>  P^-  99- 
or  an  action  upon  the  case.     But  it  is  laid  down  in  other  books,  pi'^^o^'^^^* 
that  the  bailee  of  cattle  who  has  killed  any  of  them,  is  not  liable  ||  (a)  There  is 
to  an  action  of  trespass,  because  he  came  lawfully  to  the  posses-  no  doubt  that 
sion  of  the  cattle ;  the  proper  remedy  beinff  an  action  upon  the  ffespass  will 
ftfl«p  (rr\  r     r  J  n  r  he  in  such  a 

<^^'W  case,  "be- 

cause," as  Lord  Coke  says,  "  when  the  bailee,  having  but  a  bare  use  of  the  cattle,  taketh  upon 
him  as  owner  to  kill  them,  he  loseth  the  benefit  of  the  use  of  them.'*  Co.  Lit.  57.  a. ;  and 
upon  the  same  principle,  trees  cut  down  by  a  tenant  during  the  term,  instantly  become  the 
property  of  the  owner  of  the  inheritance,  and  he  may  maintain  trespass  or  trover  for  them. 
7  Term  R.  12.  Farrant  v.  Thompson,  5  Barn.  &  A.  826.  But  for  a  mere  injuri/  to  or  seizure 
of  a  chattel  bailed  or  demised,  the  owner's  remedy  is  case;  for  such  injury  does  not  divest  the 
bailee's  property  during  the  bailment  or  term,  and  the  owner's  interest  ^s  only  in  reversion ;  and 
whether  the  injury  be  by  the  bailee  himself  or  by  a  stranger  appears  to  make  no  difference  as  to 
the  form  of  remedy.  Gordon  v.  Harper,  7  Term  R.  9.  Hall  v.  Pickard,  3  Camp.  187.  Pain 
V.  Whittaker,  Ry.  &  Moo.  Ca.  99.  But  if  the  bailment  be  merely  gratuitous,  the  owner  may 
maintain  trespass  against  a  stranger  who  injures  the  chattel.    Lotan  v.  Cross,  2  Camp.  464.|1 

It  is  in  one  book  laid  down,  that  the  party  injured  by  a  rescue  Hob.  iso. 
may  have  either  an  action  of  trespass,  or  an  action  upon  the  Wheatlev  v. 
case.  Stone.    |]And 

in  Cro.  Jac. 
171.  and  Moor,  694.  it  is  said  that  rescous  is  in  nature  of  a  trespass.  But  that  it  is  neither  strictly 
trespass,  nor  an  action  on  the  case,  appears  from  this,  that  it  is  held  not  within  theWrit  of  Error 
Act,  7  Eliz.  c.  8.,  though  actions  of  trespass,  and  actions  on  the  case,  are  both  expressly  named. 
Cro.  Jac.  171.  2  W.Saund.  101.  c.  In  Com.  Dig.  Rescous,  D.  2.,  it  is  classed  as  an  action  on 
the  case;  and  see  8  Term  R.  127.  But  it  is  nevertheless  laid  ti  et  armis.  F.  N.  B.  101.,  and 
may  be  Joined  with  a  count  for  assault,  F.  N.  B.  102.  D.,  or  for  pound  breach,  Ld.  Raym.  85., 
and,  as  it  seems,  for  any  cause  of  action  either  in  trespass  or  case.  Chitt.  on  Pleading,  vol.  2., 
356.11 

\_A,  threw  a  lighted  squib  into  a  market-house,  where  a  large  Scott  v.  Shep- 
concourse  of  people  were  assembled  :  the  squib  fell  upon  the  stand-  herd,  2  BI.  R. 
ing  of  B,  who,  to  prevent  injury  to  himself  and  his  wares,  threw  ^^^-  ^  ^^^'^ 
it  across  the  market-house,  when  it  fell  upon  the  standing  of  C. 
C.  took  it  up,  threw  it  among  the  crowd,  when  it  burst,  and  put 
out  the  eye  of  D.      The  court  of  C.  B.,   Blackstoiic  J.  dissent. , 
held  that  trespass  lay  against  A.  at  the  suit  of  Z).,  the  new  direc- 
tion and  the  new  force  given  it  by  B,  and  C.  not  being  a  new 
trespass,  but  merely  a  continuation  of  the  original  force  impressed 
upon  it  by  A,"} 

II"  This  case,"  as  observed  by  De  Grey  C.  J.,  "  is  one  of  those 
*'  wherein  tiie  line  drawn  by  the  hiw  between  actions  on  the  case, 
"  and  actions  of  trespass,  is  very  nice  and  delicate."  The  dif- 
ficulty which  has  arisen  in  applying  this  distinction  as  to  trespass 
and  case,  has  been  chiefly  in  actions  for  injuries  done  in  driving 
carriages  and  navigating  vessels.  If  the  carriage  or  the  vessel 
is  to  be  considercil  as  a  mere  passive  instrument,  not  less  sub- 
servient to  tlie  person  directing  it,  than  a  gun  or  a  stick  held  in 
his  hand,  it  would  follow  that  all  immediate  injuries  received  from 
its  contact,  while  under  an  individual's  direction,  whetlier  arising 
from  accident,  negligence,  or  wilfulness,  are  as  much  trespasses 
committed  by  him,  as  a  wound  from  his  gun  or  a  blow  from  bis 

T  t  3  stick  ; 
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stick;  and  it  is  in  this  light  that  such  injuries  appear  to  have 
been  regarded  by  Lord  Ellcnboroiig/i  and  the  Court  of  King's 
Bench,  in  several  cases.    On  the  other  hand,  some  other  decisions 
seem  to  ascribe  something  of  independent  agency  to  a  vessel 
under  sail  and  a  carriage  drawn  by  horses;  and  it  has  been  held, 
that  an  injury  received  from  their  contact,  if  accidental  and  not 
wilful,  does  not  amount  to  an  immediate  trespass,  but  only  to  a 
case  of  consequential  damage. 
Leanic  v  Bray        '^^^^  King's  Bench  have  thus  held,  that  die  owner  of  a  carriage, 
3  EiistR.  5i.'.3.*  who  drove  it  in  the  dark  against  another,  was  liable  to  an  action  of 
Cowell  V.  La-    trespass,  though  the  injury  was  entirely  accidental ;   and  Lord 
nung,  iCamp.    Ellenbormigh,  at  M5/ Pnz/5  decided  the  same  in  the  case  of  the 
Husgett  V.        owner  of  a  vessel,  who,  being  himself  at  the  helm,  ran  against 
Montgomery,    another  ship  from  mere  unskilful  management.     In  the  case  of  a 
2  New  R.  446.  similar  accident  arising  from  the  negligence  of  a  pilot,  the  owner 
being  on  board,  the  Court  of  Common  Pleas  held  that  the  remedy 
against  the  owner  was  trespass  on  the  case:    distinguishing  thib 
base  from  Leame  v.  Bi-ay,  on  the  ground  that  the  owner,  though  on 
board,  was  not  governing  the  ship  or  giving  the  order  which  occa- 
sioned the  accident :    but  the  court  at  the  same  time  questioned 
the  decision  in  Leame  v.  Braij.     Assuming  that  the  owner,  though 
aboard,  was  as  if  absent,  not  having  the  management  of  the  ves- 
sel, this  decision  falls  in  with  Morley  v.  Gaisford,   2  H.  B.  4«4'2., 
M'Maiiusv.  Crickett,  1  East,  106.,  Croft  v.  Alison,  4?  Barn.  &  A. 
590.,  and  other  cases  whicli  establish  that  the  master  is  only 
liable  in  case,  for  the  unskilful  and  negligent  conduct  of  his  ser- 
vant.    But  another  decision  of  the   Court  of  Common  Pleas, 
cannot  be  distinguished  from   Leame  v.  Bray  in  its  facts.     In 
Rogers  v.  Im-    Bx)gers  v.  Imhleton,  the  Court  of  Common  Pleas  decided  that  a 
bleton,  2  New  declaration  in  case  against  the  defendant,  for   driving  his  cart 
O  1^'^R  against  plaintiff's  horse  through  negligence  and  inattention,  was 

8  Term  R.     '  good  on  demtirrer ;  and  a  similar  declaration  in  case  for  running 
188.  foul  of  a  vessel  through  carelessness,  negligence,  and  unskilful- 

ness,  was,  indeed,  held  good,  in  the  Court  of  King's  Bench,  aftei- 
verdict ;  and  this  decision  was  approved  of  by  that  court  in 
Leame  v.  Braij,  on  the  ground  that  the  declaration  contained  no 
words  which  shewed  that  the  injury  arose  from  any  force  done  by 
the  defendants  themselves. 
Moreton  v.  ^"  ^  ^^^^  instance,  where  an  action  on  the  case  was  brought 

Hartlern,  4  against  three  defendants  for  so  carelessly  managing  their  coach 
Barn.&C.225.  and  horses  that  the  coach  ran  against  the  plaintiff  and  broke  his 
&  R  Q  r  ^'  ^^»»  ^"^  '^  appeared  that  one  of  tlie  defendants  (who  were  co-pro- 
prietors), was  driving,  and  the  jury  found  that  the  accident  arose 
from  his  negligence,  the  Court  of  King's  Bench  held,  that  the 
action  on  the  case  well  lay,  though  the  plaintif!"  might  perhaps 
h  avc  brought  trespass  against  the  defendant  who  was  driving 
The  court  said  that  the  plaintif!*  had  a  clear  right  to  sue  all  the 
defendants,  and  that  trespass  would  not  lie  against  them  all,  as 
the  others  were  not  co-trespassers  with  liim  that  drove  the  coach. 
And  Bayley  J,  said  that  the  court  held  in  Leame  v.  Bray  that 
trespass  was    maintainable    in    such  a  case,    hut  they  did  not 

decide 
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decide  that  an  action  on  the  case  u^add  have  heeti  imp'O-per.     The   (a)  That  where 
court  also  recognized  the  authority  of  Rogers  v.  Imbleton,  and  ^"  actual  da- 
Ogle  V.  Barnes,  without  impugning  that  of  Leame  v.  Bray,     It  ^^ed*  the 
would  seem,  therefore,  to  result  from  all  the  cases,  and  from  the  trespass  may 
language  of  the  Judges  m  MoretOTi  v.  Hardern,  that  where  an  in-  be  waived,  and 
jury  occasioned  by  the  defendant's  carriage  or  horses  arises  from  ^  action 
mere  negligence  without  wilfulness,  although  the  force  occasioning  ^j^g  special  cir- 
the  injury  be  immediate,   an  action  on  the  case  is  maintainable,   cumstancesof 
as  well  as  an  action  of  trespass,  (a)     But  where  the  injury  is  not  'he  case.  See, 
only  immediate,  but  is)ilfid,  there  trespass  seems  the  sole  remedy.  ||  Pitts  v.Gamce 

Branscomb  v.  Bridges,  l  Barn.  &  C  145.  Bishop  v.  Montague,  Cro.  Eliz.  824.;  and  see 
4Barn.  &C.  22S. 

An  action  of  trespass  does  not  lie  for  making  an  excessive  dis-  gayer  i84 
tress,  in  case  there  were  a  right  to  distrain,  the  remedy  being  an   Moir  v.  Mun- 
action  upon  the  statute  of  Marlbridge.  But,  if  there  were  no  right   day.  [(A)Whe- 
to  distrain,  an  action  of  trespass  lies,  ib),  ther  the  action 

\  tor  an  exces- 

sive distress  shall  be  upon  the  statute,  or  an  action  of  trespass,  does  not  depend  merely  upon 
the  right  to  distrain.  If  the  things  distrained  are  of  a  known  determinate  value,  so  that  the 
distress  appears  upon  the  face  of  the  pleadings  to  be  excessive,  there,  notwithstanding  the  dis- 
trainer had  a  clear  right  to  distrain,  trespass  may  be  brought.  If,  on  the  other  hand,  they  are 
of  arbitrary  and  uncertain  value,  the  action  must  be  upon  the  statute.  1  Burr.  591.]  HBut 
in  this  case  the  distress  was  of  gold  and  silver,  which  are  of  a  certain  known  value  ;  and  Lord 
Mansfield  says,  that  case  was  an  exception  to  the  general  rule ;  so  that  it  may  well  be  doubted 
whether  trespass  will  lie  for  any  distress  of  chattels,  however  excessive,  where  there  is  a  right  to 
distrain ;  see  7  Term  R.  658.,  unless,  indeed,  there  be  an  expulsion,  or  some  other  distinct 
additional  trespass.    Etherton  v.  Popplewell,  1  East  R.  139.|| 

[If  a  man  put  cattle,  which  he  has  distrained  damage-feasant^  Gimbart  v. 
into  a  pound  which  happens  to  be  in  another  county;  this  does  Pelah,  2  Stra. 
not  make  him  a  trespasser,  but  only  subjects  him  to  the  penalty   ^'^'^'^' 
in  the  statute  of  1  &  2  Ph.  &  Mar.  c.  12. 

A  trespass  must  be  certain,  and  an  injuiy  to  the  party,  or  not  2  Bl.  R.  1195. 
so,  at  the  time  the  act  is  done.  Trespass  therefore  will  not  lie, 
except  perhaps  in  certain  cases,  for  the  arrest  of  privileged  per- 
sons ;  because  the  allowing  or  disallowing  of  privileges  is  discre- 
lionar}^  in  the  court,  and  it  would  be  to  make  the  nature  of  the  Dougl.  594. 
act  depend  upon  their  subsequent  judgment.  So,  the  original 
taking  of  a  ship  as  prize  is  not  a  trespass  at  common  law ;  and 
therefore  a  sentence  of  the  Admiralty,  pronouncing  a  ship  not  to  be 
prize,  cannot  alter  the  nature  of  the  original  taking  so  as  to  enti- 
tle the  captured  to  maintain  trespass  in  the  common  law  courts.] 

(B)  In  what  Cases  an  Action  of  Trespass  lies  for  an 
Act  which,  althougli  it  was  in  the  first  In- 
stance lawful,  becomes  afterwards  a  Trespass  ah 
Initio, 

TThas  been  Khown  under  the  last  head,  that  an  injury  which  [(c)  SM  vide 
has  been  received  from  an  act  which  was  in  the  first  instance  *»P''^] 

lawful  (r)  is  not  a  trespass. 

But  in  some  cases   an  act  which  was  in  the  first  instance  llSec  Com. 

lawful  becomes  afterwards  a  trespass  ab  initio.  y}^-  Trespass, 

Tt  i  Wherever  (^')-B 
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Wherever  the  person,  who  at  first  acted  with  propriety  under 
an  authority  or  licence  given  by  law,  afterwards  abuses  the  au-^ 
thority  or  licence,  he  becomes  a  trespasser  ab  ijiitio. 

If  J.  5.,  who  has  distrained  a  beast  damage-feasant,  afterwards 
kill  or  use  the  beast,  he  becomes  a  trespasser  ab  tfiitio.  He 
had,  by  law,  an  authority  to  distrain  the  beast ;  but,  as  this  ex- 
tended only  to  the  keeping  of  it  as  a  pledge,  in  order  to  enforce 
the  making  of  satisfaction  for  the  damage,  the  killing  or  using 
of  the  beast  was  an  abuse  of  the  authority. 

But  every  intermeddling  with  the  thing  distrained  does  not 
amount  to  such  an  abuse  of  the  authority  to  distrain,  as  to  make 
the  distrainer  a  trespasser  ab  i?iitw. 

If  a  man  who  has  distrained  armour,  scour  it,  in  order  to 
preserve  it  from  rust,  he  does  not  become  a  trespasser  ab  initio  ; 
for  this,  far  from  being  injurious,  is  beneficial  to  the  owner. 

But  if  a  man,  after  having  distrained  raw  hides,  tan  them,  he 
becomes,  notwithstanding  they  would  otherwise  have  rotted,  a 
trespasser  ab  initio;  because  this,  however  it  may  at  first  sight 
seem  to  be  a  benefit,  is  an  injury  to  the  owner ;  for  he  can  never 
be  sure  of  having  his  own  hides  again,  the  nature  of  them  being 
so  changed  by  the  tanning  that  they  cannot  be  known. 

A  constable,  who  had  the  warrant  of  a  justice  of  the  peace  to 
search  the  house  of  J".  S,  for  stolen  goods,  pulled  down  the 
clothes  of  a  bed  in  which  there  was  a  woman,  and  attempted  to 
search  under  her  shift.  It  was  holden  that,  by  this  indecent 
abuse  of  his  authority,  he  became  a  trespasser  ab  initio. 

The  law  gives  every  man  a  licence  of  going  into  an  inn  at 
seasonable  times :  yet  if  a  man,  who  goes  lawfully  into  an  inn, 
be  afterwards  guilty  of  an  injurious  act  therein,  he  becomes  a 
trespasser  ab  initio;  because  this  is  an  abuse  of  the  licence. 

By  the  11  Geo.  2.  c.  1.9.  §  19.  it  is  enacted,  "  That  where 
"  any  distress  shall  be  made  for  any  rent  justly  due,  and  any 
"  unlawful  act  shall  be  afterwards  done  by  the  party  distrain- 
"  ing,  or  by  his  agent,  the  distress  shall  not  be  therefore  deemed 
"  unlawfiil,  nor  the  party  making  it  a  trespasser  ab  initio.** 

II  But  the  party  aggrieved  by  such  unlawful  act  or  irregularity 
shall  recover  satisfaction  for  the  special  damage  in  an  action  of 
trespass,  or  on  the  case,  at  his  election.  The  party,  however, 
must  elect  the  form  of  action,  not  arbitrarily,  but  according  to 
the  nature  of  the  injury:  trespass  if  the  injury  be  forcible  and 
immediate,  case,  if  it  be  only  a  consequential  damage  resulting 
from  the  defendant's  conduct.  Where  the  defendant,  in  making 
a  distress,  remained  on  the  premises  many  days  beyond  the  time 
allowed  by  law,  and  during  the  four  last  days  was  removifig  the 
goods  distrained,  it  was  Held  that,  at  any  rate,  he  was  liable  in 
trespass  for  continuing  on  the  premises  and  disturbing  the  plain, 
tiffin  his  possession  beyond  the  time  allowed  by  law.jj 

By  the  17  Geo.  2.  c.  38.  §  8.  it  is  enacted,  "  That  where  any 
"  distress  shall  be  made  by  an  overseer,  by  virtue  of  a  warrant 
"  of  distress,  for  any  money  justly  due  for  tlie  relief  of  the  poor, 

«  the 
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"  the  party  distraining  shall  not  be  deemed  a  trespasser  ah  initio 
"  on  the  account  of  any  irregularity  done  by  such  party." 

It  is  in  the  general  true,  that  a  man,  who  has  been  only  guilty 
of  a  negative  abuse  of  an  authority  or  licence  given  by  law,  does 
not  thereby  become  a  trespasser  ab  initio;  because  he  has  only 
been  guilty  of  a  non-feasance. 

If  t/.  5.,  who  has  distrained  a  beast  damage-feasant,  refuse  to  2,?®P'.  ^1?' 
deliver  it  upon  a  tender  of  amends  before  the  impounding  there-  pgnter?  e^" 
of,  this  is  a  negative  abuse  of  the  authority  given  by  law  to  dis-  Ld.  Raym. 
train;  and  the  owner  of  the  beast  may  recover  damages  for  the   188. 
detention :    but,  as  the  injury  arises  from  a  non-feasance  (a),  M  ^^  ^^^" 
J.  S.  does  not  become  a  trespasser  ab  initio.  can^'b^come  a 

trespasser  by  the  mere  continuance  of  an  unlawful  act  ?  Semble  that  he  may.    See  judgment 
of  Bayley  i^  1 1  East,  404.  and  1  Stark.  Ca.  22.|| 

If  a  man,  who  went  lawfully  into  an  inn,  refuse  to  pay  for  the  g  Rep.  146. 
liquor  he  has  called  for,  this  is  a  negative  abuse  of  a  licence  The  Six  Car- 
given  by  law  to  go  into  an  inn ;  but  the  man  does  not  become  Pinters  case. 
a  trespasser  ab  initio. 

But  in  some  cases  a  man  who  has  been  only  guilty  of  a  nega- 
tive abuse  of  an  authority  or  licence  given  by  law  does  become 
a  trespasser  ab  initio. 

If  a  sheriff  have  not  returned  a  writ  which  ought  to  have  been  Bro.  Faux 
returned,  he  becomes,  although  this  be  only  a  non-feasance,  a  ^™pr-  pl-  ^ 
trespasser  ab  initio,  as  to  every  thing  which  has  been  done  under  ^j'  gjf^  'j  j^^ 
the  writ.  378.    Salk. 

09.    Lord  Raym.  632.      Cro.  Car.  446.    ||But  see  observations  of  Bayley  and  Holroyd  Js., 
5  Bam.  &  C.  488.11 

If  a  bailiff  have,  by  virtue  of  a  warrant  from  a  sheriff,  executed  Bro.  Faux 

a  writ  which  ought  to  have  been  returned,  he  does  not,  although  l"ip''.  pl.  5. 

the  writ  has  not  been  returned,  become  a  trespasser  ab  initio:  for  SL'/^'p^ 

it  would  be  unreasonable  to  punish  the  bailiff  for  the  default  of  re-  Car.  446. 
turning  the  writ,  which  could  only  be  returned  by  the  sheriff. 

But  if  the  bailiff  of  an  inferior  court  have  not  returned  a  writ  2  Roll.  Abr. 

which  ought  to  have  been  returned,  he  becomes  a  trespasser  ab  ^^'^^'  ^^' 

initio,  as  to  every  thing  which  has  been  done  under  it :  because  g^g    *^™' 
he  is  the  principal  officer,  and  not,  as  in  the  case  of  a  bailiff 
acting  under  a  warrant  from  a  sheriff,  a  subordinate  one ;  and, 
consequently,  it  was  his  duty  to  return  the  writ. 

[If  goods  are  attached  under  process  of  an  inferior  court,  the  Reed  v.  Har- 

cfficer  cannot  legally  continue  in  possession  of  the  defendant's  rison,  2  Bl. 

house,  or  keep  tne  goods  therein  for  a  long  or  unreasonable  '^^P-  ^^^*' 
time;  but  must  remove  them  to  a  place  of  sale  custody;  else  he 
is  a  trespasser  ab  initio.'] 

Ijlf  a  sheriff  continue  in  possession  after  the  return  of  a  writ  Aitkcnhead  v. 

of^/ieri  facias,  he  l)ecomes  a  trespasser  ab  initio.     But  not  by  HIndes, 

demandini?  and  receiving  more  than  he  is  authorized  to  levy.  II        5  Taunt,  i»8. 
" .  °  -^  "        bliurland  v. 

Govett,  5  Barn.  &  C.  485.|| 

The  person  who  is  guUty  of  an  abuse  of  an  authority  in  fact 
does  not  thereby  become  a  trespasser  ab  initio. 

If  Uiu  bailee  of  a  beast,  which  was  delivered  to  him  to  be  Bro.  Treip. 

kept,  pl.  1^95.   pi. 
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kept,  kill  or  use  it,  he  is  liable  to  make  satisfaction  for  the  abuse 
of  the  authority  given  by  the  owner  of  the  beast ;  but  he  does 
not  thereby  become  a  trespasser  ab  initio. 

If  a  beast,  which  has  been  distrained  fbr  a  rent-charire,  be 
killed  or  used  by  the  distrainer,  he  does  not  become  a  trespasser 
ab  initio;  because  the  distress  must,  in  this  case,  be  made  under 
an  authority  in  fact ;  for  an  authority  to  distrain  is  not  incidental 
to  a  rent-charge,  as  it  is  to  a  rent-service,  but  must  always 
have  been  given  by  the  grantor  thereof. 

The  reason  of  the  difference  between  the  case  of  an  abuse  of 
an  authority  in  fact,  and  that  of  an  abuse  of  an  authority  given 
by  law,  is  in  one  book  said  to  be,  that  the  abuse  in  the  latter 
case  is  deemed  a  trespass  ab  initio;  because  the  law  intends, 
from  the  subsequent  tortious  act,  that  there  was  from  the  be- 
ginning a  design  to  be  guilty  of  an  abuse  of  the  authority. 
But  this  reason,  which  a})plies  equally  to  both  cases,  is  by  no 
means  conclusive :  for  it  may  be  as  well  intended,  in  the  case  of 
an  authority  in  fact,  from  the  subsequent  tortious  act,  that  there 
was  from  the  beginning  a  design  of  being  guilty  of  an  abuse 
thereof.  Perhaps  the  difference  between  the  two  cases  may  be 
better  accounted  for  in  the  following  manner :  in  the  one,  where 
the  law  has  given  an  authority,  it  seems  reasonable  that  the  law 
should,  in  order  to  secure  such  persons  as  are  the  objects  thereof 
from  abuse  of  the  authority,  when  it  is  abused,  make  every  thing 
done  void ;  and  leave  the  abuser  in  the  same  situation  as  if  he 
had  done  every  thing  without  any  authority.  And  this  agrees 
with  the  maxim  actus  legis  nemini  facit  injuriam.  In  the  other 
case,  where  a  man,  who  was  under  no  necessity  of  giving  an  au- 
thority to  any  person,  has  thought  proper  to  give  an  authority 
to  a  certain  person,  and  this  person  is  guilty  of  an  abuse  of  the 
authority,  there  is  no  reason  that  the  law  should  interpose,  so  as 
to  make  every  thing  done  under  it  void ;  because  it  was  his  own 
folly  to  trust  a  person  with  an  authority  who  has  shown  himself 
not  fit  to  be  trusted  therewith.  The  interposition  of  the  law 
in  such  case  would,  moreover,  be  contrary  to  the  maxim,  vigi- 
lantibus  non  dormientibus  scrvit  lex. 


(C)  By  whom  an  Action  of  Trespass  may  be  brought. 

1.   Where  the  Injury  was  done  to  a  Peison, 

#^NLY  the  person  to  whom  the  injury  was  done  can  maintain 
an  action  of  trespass  for  a  personal  injury. 
If  a  son  or  daughter  have  been  falsely  imprisoned,  neither  the 
father  nor  the  mother  can  maintain  an  action  of  trespass. 

If  a  daughter  have  been  debauched,  her  father  may  maintain 
an  action  of  trespass  [a) :  but  he  can  only  recover  damages  for 
the  loss  of  the  daughter's  service  (6) ;  no  damages  being  re- 
[(a)  In  Bennett  coverable  by  him  for  the  personal  injury  done  to  the  daughter. 
V.  Alcott, 

2  Term  R.  1  ee.  it  is  said,  that  an  action  merely  for  debauching  a  man's  daughter,  by  which 
he  loses  her  service,  is  an  action  on  the  case ;  but  that,  according  to  Lord  C.  J.  Holt's  opinion, 

where 
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where  the  offence  is  accompanied  with  an  illegal  entry  of  the  father's  house,  he  has  his  election 
to  bring  either  trespass  or  case.     However,  in  Lord  Raymond,  10.32.  (the  authority  referred 


may  be  joined  with  other  counts  in  trespass.  Woodward  v.  Walton,  2  New  R.  476.  Ditchain 
V.  Bond,  2  Maule  &  S.  436.  The  gist  of  the  action,  however,  is  the  loss  of  service,  and  it 
viay  be  framed  in  case  with  a  quod  cum.  2  Term  R.  167.  5  East,  ^5.'y  and  any  damages 
entitle  the  plaintiffto  full  costs  as  in  actions  on  the  case.  Batchelor  v.  Biggs,  Black.  R.  854. 
So,  in  Cooke  v.  Sayer,  B.  N.  P.  28.  a.  Burr.  R.  753.  it  was  held  (in  the  strictly  analogous 
action  of  crim.  con.,)  that  the  limitation  to  the  action  was  six  years;  and  this  plea  was  also 
held  good  on  genera/ demurrer  in  Macfadzen  v.  Olivant,  6  East,  587.;  but  the  court  did 
not  decide  whether  four  years  or  six  was  the  proper  limitation,  since  the  plea  there  in  sub- 
stance included  both,  and  the  demurrer  being  general,  the  objection  o^  form  could  not  be 
taken.  (A)  Sed  vide  Maunder  v.  Venn,  Moo.  &  Malk.  Ca.  32.3.  contra;  but  see  Hall  v.  Hol- 
lander, 4  Barn.  &  C.  660.     Harper  v.  Luffiiin,  7  Barn.  &  C.  387.|| 

An  ancestor,  before  tenure  by  knight-service  was  taken  away,  3  Ren.  38. 

coukl  have  maintained  an  action  of  trespass  for  the  taking  away  Ratcliff's  case^ 

of  his  lieir:  but  he  could  only  have  recovered  damages  for  the  ^^'^'^'  ^^^• 

loss  of  the  marriage  of  the  heir ;  no  damages  being  recoverable  g^j^  770 
by  him  for  the  personal  injury  done  to  the  heir. 

if  a  servant  have  been  beaten,  no  one  except  himself  can  g^^  Tresp. 

maintain  an  action  of  trespass  for  the  injury  done  to  his  person,  pi.  131. 2  Roll. 

And  although  a  master  may,  where  his  servant,  lawfully  retained,  Abr.  552.  N. 

has  been   beaten,  maintain  this  action,  he  cannot  recover  any  Pj-  ^'^^^^^^' 

damages  for  the  personal  injury  done  to  the  servant;  for  his  Tresp.  pi.  131. 

recovery  can  only  be  for  the  consequential  damages  he  has  sus-  2  Roll.  Abr. 

tained  by  the  servant's  having  been  rendered,  by  the  beating,  552.  N.  pi.  7. 
incapable,  or  less  capable,  to  perform  his  service. 

[Trespass  lies  at  the  suit  of  a  master  for  enticing  away  a  j^^^^      .. 

a  servant  from  his  actual  service.]  dridge,Cowp. 

54.  IJNo  objection  was  made  in  this  case  to  the  form  of  the  action  :  but  case  is  the  more  usual 
remedy.  And  according  to  Broke  Abr.  tit.  Labourers,  pi.  21.  trespass  vi  et  armis  only  lies 
for  taking  a  servant  from  his  master  (which  means  a  forcible  taking),  and  case  is  the  remedy 
for  entiong  him  to  depart;  and  see  Lord  Raym.  1116.[| 

If  a  wife  have  been  falsely  imprisoned,  her  husband  may,  in  Salk.  119. 
an  action  of  trespass,  obtain  satisfaction  for  the  damages  he  has  Russel  v. 
sustained,  by  having  been  deprived  of  the  company  and  comfort  ^'"'""c-    Cro. 
of  his  wife,  and  by  the  business  of  his  house  having  been  neg-  ^^^  j^q  '^j 
lected  during  her  absence  :  but  he  cannot  recover  any  damages  Rayra.  1032. 
for  the  personal  injury  done  to  the  wife.     It  is  indeed  true,  the 
husband  must  always  join  with  a  married  woman  in  an  action  of 
trespass  for  a  personal   injury  done  to  herself:    but,  as  this  is 
owing  to  the  incapacity  of  a  married  woman  to  sue  alone,  unless 
she  be  entitled  by  special  custom  so  to  do,  or  unless  her  husband 
l)ccome  incapable  of  suing,  it  is  by  no  means  to  be  considered 
OS  an  exception  to  the  general  rule,  that  only  the  person  to  whom 
the  injury  was  done,  can  maintain  an  action  of  trespass  for  the 
personal  injury. 

[A  haslmnd  may  maintain  trespass  for  an  adulterous  inter-  7  Mod.  si. 

course  with  his  wife,  force  and  violence  hc'intz  supposed  in  law  ?,?"'*'•  ^^^\ 
•  .1.      ....        -  o       II  \\rtde6EMU 

to  accompany  this  atrocious  injury.]  387,    j  New 

tt.  488.    2  Maul.  &  S.  436.,  and  note  tuprd.\\ 
2,   mere 
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Bro.  Tresp. 
pi.  .303.    pi. 
346.    Latch, 
SI 4.  2  BulBtr. 
S«8. 


Bcaty  Y. 
Gibbons, 
16EasLR.U6. 


1  Term  R.  480. 
Per  Ashhurst 
J. 


(a)  Smith  v. 
Millcs, 

1  Term  R.  475. 
lITrover  in 
«uch  case  is  the 
proper  re- 
medy, since 
the  sale  was 
wrongful 
though  the 
original  taking 
was  lawful. 
Cooper  V. 
Chitty,  Black. 
R.65.     1  Ken. 
yon  R.  393.11 

Bro.  Tresp. 

pi.  303. 

Latch.  214. 


Bro.  Tresp. 
pi.  216. 


2.   Where  the  Injury  was  done  to  Personal  Property. 

The  person  in  whom  tiie  general  property  in  a  personal  cliat- 
tel  is,  may  maintain  an  action  of  trespass  for  the  taking  or  in- 
juring of  the  chattel  by  a  stranger,  although  he  have  never  had 
a  possession  thereof  in  fact :  for  a  general  property  always  draws 
to  it  a  possession  in  law ;  which  is,  in  the  case  of  a  personal 
chattel,  by  reason  of  the  transitoriness  of  its  nature,  sufficient  to 
found  this  action  upon. 

II  Where  an  outgone  tenant  covenants  with  his  landlord  to 
leave  the  manure  on  the  farm,  to  be  taken  by  an  incoming 
tenant  at  a  valuation,  the  property  and  possession  in  the  manure 
remain  in  him  till  valuation;  and  if  the  incoming  tenant  remove 
and  use  it  before,  he  is  answerable,  in  trespass,  to  the  outgone 
tenant.  || 

[To  entitle  a  man  to  bring  trespass,  he  must,  at  the  time  when 
the  act  was  done  which  constitutes  the  trespass,  either  have  the 
actual  possession  in  him  of  the  thing  which  is  the  object  of  the 
trespass,  or  he  musthivfQQ.constnictive  possession,  in  respect  of  the 
right  being  vested  in  him.  Therefore  the  lord  may,  before 
seizure,  maintain  trespass  for  an  estray  or  wreck,  taken  by  a 
stranger.  For  the  right  is  in  the  lord,  and  a  co?istructive  pos- 
session in  respect  of  the  thing  being  within  the  manor  of  which 
he  is  lord.  So,  the  executor  has  the  right  immediately  on  the 
death  of  the  testator,  and  the  right  draws  after  it  a  constructive 
possession.  The  probate  is  a  mere  ceremony ;  for,  when  passed, 
the  executor  does  not  derive  his  right  under  the  probate,  but 
under  the  will ;  the  probate  is  only  evidence  of  his  right,  and  is 
necessary  to  enable  him  to  sue ;  but  he  may  release,  Sfc,  before 
probate.  But  there  seems  to  be  no  instance  where  a  man,  who 
has  a  new  right  given  to  him,  which,  from  reasons  of  policy,  is 
so  far  made  to  relate  back  as  to  avoid  all  mesne  incumbrances, 
shall  be  taken  to  have  such  a  possession  as  to  bring  trespass  for 
an  act  done  before  such  right  was  given  to  him.  Hence  trespass 
will  not  lie  by  the  assignees  of  a  bankrupt  against  a  sheriff  for 
taking  the  goods  of  the  bankrupt  in  execution  after  an  act  of 
bankruptcy,  and  before  the  issuing  of  the  commission,  notwith- 
standing he  sell  them  after  the  issuing  of  the  commission,  and  after 
a  provisional  assignment  and  notice  from  the  provisional  assignee 
not  to  sell  them.(fl)] 

If  the  owner  of  goods,  which  are  at  YorJc^  give  them  to  J.  S., 
who  at  the  time  of  the  gift  is  in  Lotidon,  and  before  J,  S,  have 
obtained  the  actual  possession  of  the  goods  a  stranger  take  them, 
J,  5.  may  maintain  an  action  of  trespass  against  the  stranger ; 
for  by  the  gift  he  acquired  a  general  property  in  the  goods. 

But  if  the  bailee  of  goods  have  given  them  to  J,  S,  and  a 
stranger  take  them  before  they  are  delivered  to  J.  S.,  this  action 
cannot  be  maintained  by  J.  *S'.,  because  by  this  gift,  it  being  the 
gift  of  a  person  who  had  only  a  special  property  in  the  goods, 
J.  S,  did  not,  as  they  were  not  delivered  to  him,  acquire  any 
property  in  them. 


{C)  By  xvhom  an  Action  of  Trespass  may  be  brought.  &5B 

If  the  goods  of  a  testator,  who  has  appointed  an  executor,  are  2^ulst.268. 
taken  by  a  stranger  before  the  testator's  will  is  proved,  and  after-  Fisher  v. 
wards  the  executor  proves  the  will,  he  may  maintain  an  action  of  Young, 
trespass  for  the  taking  of  them  :  for,  although  an  executor  has 
not  any  property  in  the  goods  of  his  testator  until  he  has  proved 
his  will,  yet,  when  this  is  done,  he  acquires  a  general  property 
therein  from  the  time  of  the  death  of  his  testator. 

If  a  testator  have  bequeathed  certain  specific  goods  to  J.  S.  the  Bro.  Tresp. 
legatee  may  bring  an  action  of  trespass  for  an  injury  done  to  the  pi.  25. 
goods  by  a  stranger,  although  the  injury  was  done  before  they 
were  delivered  to  him  by  the  executor :  because  the  legatee  did, 
immediately  upon  the  testator's  death,  acquire  a  general  property 
in  the  goods. 

But  if  a  testator  have  bequeathed  a  third  part  of  his  goods  to  ^ro.  Tresp. 
J.  5.,  and  some  of  the  testator's  goods,  before  the  third  part  P^*  25- 
thereof  was  delivered  to  J.  5.  by  his  executor,  be  taken  by  a 
stranger,  the  legatee  cannot  maintain  this  action;  because  he 
does  not,  in  this  case,  acquire  a  property  in  any  of  the  testator's 
goods  until  they  are  delivered  to  him  by  the  executor. 

If  wrecked  goods  are  thrown  on  shore,  and,  before  a  seizure  Fitz.  N.B.  91. 
thereof  is  made,  a  stranger  take  them  away,  the  person  in  whom 
the  right  of  wreck  is  may  maintain  an  action  of  trespass ;  in- 
asmuch  as  a  general  property  in  the  goods  was,  immediately 
upon  their  being  thrown  on  shore,  vested  in  him. 

II  If  a  ship  become  forfeited  under  the  navigation  laws,  and  is  Wilkins  v. 
seized  as  forfeited,  the  owner  cannot  maintain  trespass  against  ^^^P^*"^* 
the  party  seizing,  although  he  do  not  proceed  to  condemnation  :        ^""    *  ^  ^* 
for  by  the  forfeiture  the  property  is  devested  out  of  the  owner. || 

[Where  the  vendor  sold  goods  by  sample  to  be  delivered  to  Biakeyv. 
the  vendee  within  a  month,  and  took  earnest,  and  within  that  Dinsdale, 
time  sent  the  goods  by  his  servant  to  the  vendee's  house,  where,  Cowp.  661. 
part  being  unloaded,  the  rest  were  distrained  for  toll,  the  de- 
livery was  complete,  so  as  to  entitle  the  vendee  to  bring  trespass 
for  the  seizure.     For  here  was  an  actual,  not  a  constructive  pos- 
session ;  though,  had  part  not  been  lodged  in  the  vendee's  house, 
yet  the  delivery  was  complete  as  to  all  honest  purposes,  in  respect 
of  third  persons,  the  moment  the  vendor  had  deUvered  the  goods 
to  his  servant  to  carry  them  to  the  vendee.] 

Every  person,  in  whom  the  general  property  in  a  personal  2  Roll.  Abr. 
chattel  is,  may  maintain  an  action  of  trespass  for  the  taking  or  569.  (P)p!.5. 
injuring  tliereof  by  a  stranger,  although  the  trespass  was  com-  Sid.  438. 
mitted  wliilst  the  chattel  was  in  the  possession  of  another  who 
had  a  special  property  therein. 

If  the  goods  of  J,  &,  which  were  bailed  to  J,  X,  are  taken  2  Roll.  Abr. 
from  or  injured  in  tlie  hands  of  J,  N,  by  a  stranger,  J.  iV.,  in  569.  (P)  pi.  5. 
whom  the  general  property  still  remains,  may  mainUiin  an  action  P^**)  "^^^  '^° 
of  trespass,  (fl)  lastpropo- 

»      ^     ^  /  ^  sitions  require 

sonic  qualification.  Whether  the  general  owner  can  maintain  trespass  for  the  taking  or 
injury  of  a  chattel  while  in  the  hands  of  a  bailee  or  person  having  a  special  property,  depends 
on  the  question,  whether  such  owner  has  the  constnictivc  possession.  If  the  bailee  has  a  right 
oTpoMession  for  any  time,  however  inconsiilerablc,  to  the  exclusion  of  the  owner,  such  owner 
cnnot  maintain  trespOM.  Therefore,  where  furniture  of  the  landlord  let  with  a  house  was 
taken  under  an  cxocutioa  against  the  tcnaot,  it  wm  held  that  the  landlord  could  not  main- 
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tain  trespass  against  the  sheriff,  for  he  had  not  the  constructive  possession.  Ward  v.  Ma- 
caulcy,  4  Term  R.  489. ;  and,  as  he  has  not  the  right  to  the  possession,  trover  lies  not  in  such 
case.  Gordon  v.  Harper,  ',  Term  R.  9.  ;  <•/  vUi.  15  East,  607.  Ry.  &  Moo.  Ca.  99.  So  also 
where  the  owner  of  a  horse  let  him  for  hire  for  a  certain  time,  during  which  he  was  killed 
by  the  owner  of  a  cart  drivinj;  it  ngainst  him,  Lord  EUcnborough  C.  J.  held,  that  the  owner 
could  not  maintain  trespass,  since  he  had  not  the  [)Ossession,  or  the  right  to  possession,  of  the 
horse,  but  that  his  remedy  was  by  action  on  the  case  for  the  injury  to  his  reversionary  inter- 
est. Hall  v.  Pickard,  3  Cainpb.  187.  But  where  the  bailment  is  merely  gratuitous,  the  legal 
remains  in  the  owner,  and  he  may  maintain  trespass.    Lotan  v.  Cross,  2  ibid.  464.|| 

But  if  the  bailee  of  goods  have  delivered  them  to  a  stranger, 
the  bailor  cannot  maintain  this  action  ;  because  the  general  pro- 
perty in  the  goods  is  changed  by  the  delivery  of  a  person  who 
had  a  special  property  therein. 

Every  person,  who  is  answerable  to  another  for  a  personal 
chattel  in  his  possession,  has  such  a  special  property  in  the 
chattel  as  enables  him  to  maintain  an  action  of  trespass  for  the 
taking  or  injuring  thereof  by  a  stranger,  (a) 

13  Rep.  69.  2  Roll.  Abr.  569.  pi.  5.  pi.  7.  Sid.  438.  2  Saund.  47.  \\{a)  This  is 
the  case  even  with  a  gratuitous  bailee  of  a  chattel,  for  he  is  accountable  for  gross  negligence. 
Rooth  V.Wilson,  l  Barn.  &  A.59.|l 

This  distinction  was  formerly  taken ;  namely,  that  if  goods* 
which  have  been  delivered  generally  to  a  man  to  be  kept,  are 
taken  from  him  by  a  stranger,  the  bailee  may  maintain  an  action 
of  trespass,  because  he  is  answerable  for  the  goods  to  the  owner: 
but  that  if  goods,  which  have  been  delivered  to  a  man  to  be  kept 
as  he  keeps  his  own,  are  taken  by  a  stranger,  the  bailee  cannot 
maintain  this  action  ;  because  he  is  not  answerable  for  the  goods 
to  the  owner.  But  in  a  modern  case,  in  which  Sout/icote's  case 
and  all  the  old  cases  were  considered,  this  distinction  is  exploded. 
It  is  in  this  case  laid  down,  that  the  bailee  of  goods  which  have 
been  delivered  to  be  kept,  is  not,  although  the  delivery  were 
general,  answerable  to  the  owner  for  the  goods,  unless  they  are 
lost  or  injured  by  neglect  or  default  of  the  bailee;  for  that  it 
would  be  very  unreasonable  to  make  a  man,  who  receives  no 
benefit  from  keeping  the  goods  of  another,  answerable  for  the 
IIM  R  t  taking  or  injuring  thereof,  unless  he  have  been  guilty  of  neglect 

Rooth  v.  or  default.     It  seems  to  follow  from  this  case,  that  the  bailee  of 

goods,  when  delivered  generally  to  be  kept,  cannot  maintain  an 
action   of  trespass   for   the   taking   or  injuring  of  them  by  a 


Bro.  Tresp. 
pi.  216. 
pi.  895. 


Fitz.  N.B. 

89.  92. 
1  Inst.  89. 
Bro.  Tresp. 

pi.  83. 

4  Rep.  84. 


4  Rep.  84. 

Soutncote*s 

case. 


Ld.  Raym. 
913,914,  915. 
Coggs  V. 
Barnard. 


|(a)  But  see 
[ooth  V. 
Wilson, 
I  Bam.  &  A 

59.11 


Bro.  Tresp. 

El.  92. 
d.  Raym. 
913.  915. 


Sid.  438. 
Wilbraham 
v.  Snow. 
1  Mod.  51.; 


If  J.S.  have  bailed  a  beast  to  J.  N.  for  ploughing  his  land,  and 
this  beast  be  taken  from  J.  N,  by  a  stranger,  J.  N.  may  maintain 
this  action  ;  because,  as  the  beast  was  delivered  to  J,  N,  for  a 
purpose  beneficial  to  himself,  he  is  answerable  for  it  to  the 
owner. 

If  goods,  which  have  been  taken  by  a  sheriff  in  execution,  are 
taken  from  him  by  a  stranger,  he  may  maintain  an  action  of  tres- 
pass ;  because  he  is  answerable  for  the  goods  to  the  person  at 
whose  suit  the  execution  was. 


\\sed  vide 

1  Maul.  &S.  711.11 

Salk.26.  143.        If  goods  of  J.  S.  which  have  been  delivered   to  J.  N.  to  be 

2  Rep.  84.         carried  for  hire,  are  taken  from  J.  N,  by  a  stranger,  J.  N.^  may 

maintain 


(C)  By  whom  an  Action  of  Trespass  may  he  brought,  6.55 

maintain  an  action  of  trespass;  because  he  is  answerable  for  the   i  Mod.  51. 
goods  to  J.  S, 

The  agistor  of  a  beast  may  maintain  an  action  of  trespass  for  gro.  Tresp. 
the  taking  or  injuring  thereof  by  a  stranger,  whilst  it  is  upon  his  pi.  67. 
land,  because  he  is  answerable  for  the  beast  to  the  owner.  Moor,  354 

II  And  where  the  gratuitous  bailee  of  a  horse  turned  it  out  after  Rooth  v. 
dark  into  a  pasture  separated  from  a  field  by  a  fence  which  the  ^^p'*°"' 
owner  of  the  field,  was  bound  to  repair,  and  the  horse,  owing  to   J.^  ^''"' 
the  bad  state  of  the  fence,  fell  from  one  field  into  the  other  and 
was  killed,  it  was  held  that  the  bailee  might  maintain  an  action 
on  the  case  against  the  owner  of  the  field  for  not  repairing  his 
fence,  since  the  bailee,  by  his  own  negligent  care  of  the  horse, 
had  become  responsible  to  its  owner.  || 

Churchwardens  may  maintain  an  action  of  trespass  for  the  Fitz.  N.B.  92. 
taking  of  goods  belonging  to  their  church  by  a  stranger  during  j  vj"j"^//* 
their  churchwardenship ;    because  they  are  answerable  for  the  Fitz.  N.B.'sQ. 
goods  to  their  successors.     And  it  is  said,  that  churchwardens   92. 
may  maintain  this  action  for  the  taking  of  goods  belonging  to  l[p  Will. 
their  church  by  a  stranger  during  the  churchwardenship  of  their  ^^^"'*'  '*'^-li 
predecessors.     But  it  may  be  inferred  from  what  is  said  is  in  Dyer,  48. 
another  book,  that  churchwardens  cannot  maintain  this  action, 
for  the  taking  of  goods  belonging  to  their  church  by  a  stranger 
during  the  churchwardenship  of  their  predecessors.     And  the 
latter  seems  to  be  the  better  opinion;  for  it  is  not  reasonable 
that  churchwardens  should  be  answerable  to  their  successors  for 
goods  belonging  to  their  church,  which  were  taken  during  the 
churchwardenship  of  their  predecessors.     It  is  moreover  certain, 
that  the  churchwardens  never  had  in  this  case  an  actual  posses- 
sion of  the  goods.     It  follows,  that  they  never  had  a  special  pro- 
perty in  the  goods ;   for  it  is  laid  down  in  many  cases,  that  no 
person    can   have  a  special   property  in   a  personal   chattel  of 
which  he  never  had  the  actual  possession. 

It  is  upon  the  whole  clear,  that  both  the  person  in  whom  the  \\Sed  vide  note 
general  property  is,  and  the  person  in  whom  the  special  })roperty  («)  P*  653.|| 
is,  may  maintain  an  action  of  trespass  for  the  taking  or  injuring 
of  a  personal  chattel  by  a  stranger,  whilst  it  was  in  the  actual 
possession  of  the  latter. 

But  if  either  of  these  persons  have  recovered  in  such  action,  2  Roll.  Abr. 
this  shall  oust  the  other  of  his  right  of  action;  otherwise , the  569.  (P) pi. 4. 
trespasser  would  be  liable  to  make  a  second  satisfaction  for  the 
same  injury. 

Nor  is  this  case  like  the  case  of  the  beating  of  a  servant,  in   Bro.  Tresp. 
which  lK)th  the  servant  and  his  master  may  maintain  an  action  of  pl- 1^- 
trespass;  and  the  recovery  of  one  shall  not  oust  the  other  of  his   ^J^^lN^^^f'y 
right  of  action.     For  the  two  actions  are  in  the  latter  case  main-     ^        ^^' 
uined  upon  quite  different  grounds  ;  that  of  the  servant  being  to 
n  for  the  personal  injury  ;  that  of  the  master 
ation  for  the  loss  of  service,  which  was  the 
consequence  of  the  personal  injury. 


3.   Where 
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3.   IVhere  the  Injttry  was  done  to  Real  Propetiy, 

Bro.Tresp.  Only  the  person  who  has  the  possession  in  fact  of  the  real 

pi.  38.  pi.  305.  property  to  which  an  itijury  has  been  done,  can   maintain  an 

Pj   ^^'  action  of  trespass  quare  clausum  fregil ;  a  general  property  not 

Latch  263.  being  in  the  case  of  real  j)roperty,  as  it  is  in  the  case  of  personal, 

2  Bulstr.  '268.  Sufficient  to  found  this  action  upon. 

2  Leon.  147.  And  there  must  not  only  be  a  possession  in  fact  of  the  real 

Berry  v.  property,  but  it  must  be  a  lawful  one :  for  an  intruder  into  land 

Goodman.  ^q^^  ^ot  eain  by  the  intrusion  such  a  possession  as  will  enable 

Plowd.  546.  1,-      4.  '   ^  '  ^'  c^  J  ^       s 

4  Leon  184  "*^^  ^°  maintain  an  action  of  trespass  quare  clatisunif regit, 

IlLord  AVTjyon  observes  on  the  case  in  4  Leon.  184.,  that  "  it  goes  upon  artificial  reasoning 
"  that  the  king  cannot  be  dispossessed  by  an  intruder,  and  does  not  apply  to  other  cases." 

1  East,  245.;  and  it  is  now  perfectly  settled  that  any  possession  is  sufficient  to  maintain  tres- 
pass against  a  mere  wrongdoer,  that  is,  a  person  who  does  not  show  title  in  himself,  or  another 
authorizing  him.  Harker  v.  Birbeck,  3  Burr.  1 563.  Graham  v.  Peat,  1  East,  244.  Chambers 
V.  Donaldson,  11  East,  65.  Catteris  v.  Cowper,  4  Taunt.  547.  Dyson  v.  CoUick,  5  Barn.  & 
A.  600.;  but  see  Revett  v.  Brown,  5  Bing.  7.|l 

Bro.  Sur.  The  person  in  whom  the  freehold  of  land  is,  cannot  maintain 

pi.  50.  an  action  of  trespass  quare  claumm  f regit  for  an  injury  done  to 

2  Roll.  Abr.       ^j^g  hxi^  whilst  it  was  in  the  possession  of  another. 
554.  ^ 

4    eon.  8  .  ^^  i^^jj.  ^j.  j^^  ^^^  make  a  lease  of  land  descended  upon  him, 

Plowd.  142.       before  he  has  entered  thereupon;  but  he  cannot  maintain  an 

Beston.  action  of  trespass  quare  clausum  fregity  before  he  has  by  entry 

acquired  the  possession  in  fact. 
2  Leon.  147.  If  a  fine  sur  conusance  de  droit  come  ceo  be  levied  of  land,  the 

Berry V.  conusee  thereby  immediately  obtains  a  possession  in  law;  but 

Goodman.        Yve  cannot  maintain  an  action  of  trespass  quare  clausum  fregity 

before  he  has  by  entry  acquired  the  possession  in  fact. 
Plowd.  528.  -A-  parson  cannot  maintain  an  action  of  trespass  quxire  clausum 

Hare  v.  fi^g^l  for  an  injury  done  to  his  church,  church-yard,  or  glebe, 

Bickley.  before  he  is  inducted ;  it  being  the  induction  which  gives  him 

pulwer  V.        ^YiQ  possession  in  fact  of  these  things. 
2  Barn.  &  A.  470.  flcc.|| 

Boggett  V.  II A  married  woman  cannot  maintain  trespass  for  breaking  and 

Frier,  entering  her  dwelling-house,  although  her  husband  have  deserted 

1 1  East  R. 301.  j^gj.  and  gone  beyond  seas,  and  she  is  living  and  trading  as  a 

feme  sole.|| 
Bro.  Tresp.  1^  a  man,  who  once  had  the  possession  in  fact  of  a  real  estate, 

pi.  365.  quit  it  or  be  deprived  thereof,  he  cannot  maintain  an  action  of 

trespass  quare  clausum  f regit  for  an  injury  done  thereto,  which 

was  done  betwixt  the  time  of  his  (juitting  or  being  deprived  of 

the  possession,  and  his  regaining  the  same  by  re-entry. 
2  Roll  Abr.  The  disseisee  of  land  cannot  maintain  an  action  of  trespass 

553.  (S;  pi.  4.  quare  clausum  fregit  for  an  injury  done  thereto  betwixt  the  time 
pi.  5.  of  the  disseisin  and  his  re-entry ;  for  he  does  not,  until  a  re-entry 

be  made,  regain  the  possession  in  fact  of  the  land. 

2  Roll  Abr  ^^  ^^^^  ^^^"  holden,  that  a  lessor  at  will  or  for  years  of  land, 
531.  (N)  pi.  3.    who  has  after  the  determination  of  the  estate  at  will  or  for  years 

3  Lev.  209.  re-entered,  may  maintain  an  action  of  trespass  quare  clausum 
Biddeford  v.  Jregit  for  an  injury  done  to  the  land  during  the  continuance  of 
ilsWiU  R  ^^^  Q^ioX^  at  will  or  for  years ;  because  his  reversion  may  have 
"         *    '  been 


\ 
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been  thereby  injured.     But  it  seems  to  be  the  better  opinion  that  461. 

he  cannot:  for  in  another  book  it  is  laid  down,  that  only  the  ^Ti*^"}  ^^ 

lessee  at  will  or  for  years  of  land  can  maintain  this  action  for  an  333 

injury  done  to  the  land  during  the  continuance  of  the  estate  at  sCampb.  187. 

will  or  for  years  ;  for  that  the  remedy  of  the  lessor,  if  the  injury  acc.\\ 

be  of  such  a  kind  as  to  be  prejudicial  to  the  reversion,  is  by  an 

action  upon  the  case. 

If  in  a  lease  for  years  of  land  there  be  a  reservation  of  the  trees,  Bro.  Trtsp. 

the  lessor  may  maintain  an  action  of  trespass  quare  clausumf regit  pi.  S5.  \\Vide 
for  cutting  down  or  injuring  the  trees  during  the  continuance  of  Goodnght  v. 

the  lease:  for  by  the  reservation  of  the  trees  the  land  on  which  ^  jt,o.j| 
they  grow  was  reserved,  and  consequently  the  lessor  has  never 
been  out  of  the  possession  in  fact  thereof. 

A  lessee  for  years  of  land  may  maintain  an  action  of  trespass  2  Roll.  Abr. 

quare  clatisum  fregit  for  an  injury  done  to  the  land  by  any  person  551.  (N)pl.6. 

during  the  continuance  of  his  estate.  bid.  347. 

But  a  lessee  at  will  of  land  can  only  maintain  this  action,  where  2  Roll.  Abr. 

the  injury  to  the  land,  done  during  the  continuance  of  his  estate,  55i.  (N)pl..5. 

was  done  by  a  stranger.     For  if  the  injury  were  done  by  a  person  'l'*'       *  ^^^' 

who  entered  under  colour  of  title,  this  action  does  not  lie.  Barecroft. 

It  is  laid  down  in  one  book,  that  a  tenant  at  sufferance  of  land  y\x.z\\.  Trcs. 
has  not  such  an  interest  as  enables  him  to  maintain  an  action  of  pi.  10. 

trespass  quare  clausumf  regit.     But  it  is  in  other  books  laid  down,  2  Roll.  Abr. 

that  a  tenant  at  sufferance  of  land  may  maintain  this  action  for  ff \i^^Jl 

an  injury  done  by  a  stranger  to  the  land.  11  Ys  it  is  now 
settled  that  any  possession  is  sufficient  against  a  wrongdoer,  there  can  be  no  doubt  that  a  tenant 
at  sufferance  may  maintain  trespass.     See  1  East,  246.    Burr.  1563.     5  Barn.  &  A.  GOO.J| 

If  the  person,  who  is  entitled  to  the  vesture  or  herbage  of  land,  i  inst.  4.  Bro. 
be  disturbed  in  the  enjoyment  thereof,  an  action  of  trespass  quare  Trcsp.  pi.  275. 
claummfiegit  (a)  lies.  f l°(Nf  pK  s. 

Moor,  302.  [(a)  In  a  late  case  it  was  hoi  Jen,  that  this  action  is  maintainable  by  the  person  who 
is  only  in  the  enjoyment  of  the  vesture  of  laud,  or  other  right,  us  that  of  digging  and  carrying 
Away  turf  and  peat,  provided  it  be  a  separate  and  exclusive  interest.  \Viison  v.  Macreth, 
3  Burr.  1824.]  ||.So  also  the  purchaser  of  a  growing  crop  of  gr.iss,  to  be  mown  and  made  into 
hay  by  himself,  has  the  exclusive  possession  of  the  close  for  a  limited  purpose,  and  may  main- 
tain trespass  quare  clausumf  regit  against  any  person  entering  it  and  taking  the  grass,  even  with  the 
assent  of  the  owner  of  the  close.  Crosby  v.  Wadsworth,  6  Kast  R.  602. ;  and  see  2  Taunt,  38. 
5  Term  R.  329.    Tompkinson  v.  Russell,'  9  Price  R.  287.|| 

It  has  been  holden,   that  the  person   who  is  entitled   to  the  -~  h^on.  215. 
grass  grown  upon  land  after  it  has  been  mown  may  maintain  an  {]'^r^^^°^'f|  J,*^ 
action  of  trespass  for  spoiling  the  grass;  but  that  he  cannot  main-  seeThe  *cascs 
tain  an  action  of  trespass  quare  clausumf  regit.  in  the  last  note 

above  II 

It  is  laid  down,  that  no  person  can  maintain  an  action  of  tres-  |  Bidstr.  157. 

pass  quare  clausnmfregit  for  an  injury  done  to  the  soil  of  a  high-  Durand  v. 

way;  for  that,  when  land  is  dedicated  to  the  service  of  the  public  <^'1»''^'-   '"»'"• 

as  a  highway,  it  ceases  to  be  priviite  projK-rty.     But  it  was  in  a  iiJcphcrd     ^' 

modern  case  holden,  that  although  land  be  dedicated  to  tlie  public  nii.  9  o.'sr. 

service  as  a  highway,  the  property  of  the  soil  continues  so  in  ||  ^u/r  Harrbon 

the  dedicator,  tliat  he  may  maintain  this  action.  v.  Parker, 

^  6  East,  154.|| 

II The  contractors  for  makiniz  a  navigable  canal  having,  with  Dysons.  CoU 

VoT.Vn.  Vu  ihc     ^ 
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lick,  5  Barn.  &  the  permission  of  the  owner  of  the  soil,  erected  a  bank  or  dam 
A.  600. ;  and  ^j^  j^jg  \ani\  for  the  purpose  of  completing  their  work,  have  pos- 
0^205.^"        session  sufficient  to  enable  them  to  maintain  trespass  against  a 

wrongdoer  who  breaks  it  down. 
Newcastle  V.  But  the  commissioners  of  sewers  have  not  such  a  property  or 

Clark,  2  Moo.  possessory  interest  in  walls  and  dams  erected  by  them  on  navi- 

R.  666. ;  and  g^ble  rivers,  as  to  enable  them  to  maintain  trespass  against 
sec  HoUis  V.      °  J         II  ID 

Goldfinch,         wrongdoers.  II 
lBam.&C.  205. 

Bro.  Trcsp.  A  person  cannot  maintain  an  action  of  trespass  quare  clausum 

pi.  174.  2U,o\\.  Jregit  for  treading  down  the  grass  growing  upon  land  in  which  he 
Abr.  552.  has  jj  right  of  common  ;  for,  although  a  commoner  have  a  right 

^   ^  P  '  *  to  take  such  grass  by  the  mouth  of  his  commonable  cattle,  he  is 

not  in  the  possession  of  the  land. 
Palm.  46.  ^^  ^^^^  been  holden,  that  although  J,  S.  have  a  right  to  a  seat 

Dawtrie  V.  in  a  church  as  belonging  to  an  ancient  messuage,  he  cannot  main- 
Dec,  [(a)  The  tain  an  action  of  trespass  for  being  disturbed  in  the  use  thereof, 
Jf"^  7^^°h  '^'  °^  ^^^  ^"  injury  thereto  done ;  for  that  the  proper  remedy  is  an 
no't  the  exck-  action  upon  the  case,  [a) 

sive  possession;  the  possession  of  the  church  being  in  the  parson,  1  Term  R.  420.  But,  the 
possession  being  in  the  parson,  it  seems  to  follow,  that  this  is  the  proper  kind  of  action,  where 
the  parson  determines  to  sue  one  who  has  preached  in  his  church  without  his  leave ;  for  such 
intruder,  Lord  Holt  says,  is  a  trespasser.  12  Mod.  420.  453.]  ^Vtde  5  Term  R.  296.  1  Barn. 
&  A.  498.     5  ibid.  556.     5  Barn.  &  C.  l.|| 

Clifford  V.  II A  grant  by  a  lay  impropriator  to  a  person,  his  heirs,  and  as- 

Wicks,  1  Barn,  signs,  of  part  of  the  chancel  of  a  church,  is  not  valid  in  law, 
&  A.  498.         and  therefore  such  grantee,  or  those  claiming  under  him,  can- 
not maintain  trespass  against  a  subsequent  lay  impropriator,  who 
pulls  down  their  pews  erected  in  virtue  of  the  grant.  || 

It  is  not  necessary  that  the  person,  who  brings   an  action  of 
trespass  quare  clausum  ft'cgit  for  an  injury  to  land,  should  be  in 
the  actual  possession  thereof  at  the  time  of  bringing  the  action. 
Bro.  Tresp.  If  an  injury  were  done  to  the  land  of  J.  S,  while  he  was  in  the 

pi.  12.  2  Roll,  actual  possession  thereof,  and  J.  S.  afterwards  quit  the  possession, 
Plowd*  «i  ^"  action  of  trespass  qtiare  clausum  fregit  may  be  brought  by  him. 
Bro.  Tresp.  ^^"^Q  disseisee  of  land  may  maintain  an  action  of  trespass  quare 

pi.  46.  2  Roll,  clausum  fregit  for  an  injury  done  to  the  land  before  he  was  dis- 
Abr.  553.  (S)     seised. 
pi.  3. 

Bro.  Tre«p.  ^^  ^^^  beast  of  A.  be  chased  into  land  which  is  the  property  of 

pi.  421.  A.y  but  in  the  possession  of  ^.,  A.  may  maintain  an  action  of  tres- 

pass for  the  injury  done  to  his  beast;  but  he  cannot  maintain  an 
action  of  trespass  quare  clausum  fregit, 
Cro.  Eliz.  143.       Although  land  in  the  possession  of  J.  S.  be  sown  bv  J.  AT.,  and 

^n^r'F,''^^^*  't  be  moreover  agreed  by  J.  S.  that  J.  N,  shall  have  have  half  the 

2  KoU.  Abr.  ^1  °  "^  T   -^T  .   .        .  1     ^  «   . 

568.  (N)  pi.  2.  ^^''"  "hereupon  grown,  J,  iV.  cannot  join  with  J.  S.  m  an  action 

of  trespass  quare  clausum  fregit  for  an  injury  done  to  the  corn 

before  it  is  severed;  because  he  is  not  in  the  possession  of  the 

land. 
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(D)  For  what   Injuries   to  the   Person  an  Action  of 
Trespass  lies. 

1.  For  a  Battery. 

A  N  action  of  trespass  lies  for  a  battery. 

But  it  is  not  necessary  in  this  place  to  shew  what  consti- 
tutes a  battery ;  because  this  has  been  already  done  under  the 
title  "  Assault  and  Battery." 

2.  For  an  accidental  Stroke, 

If  one  man  have  received  a  corporal  injury  from  the  voluntary  Bro.  Tresp. 
act  of  another,  an  action  of  trespass  lies,  provided  there  was  a  pi.  2i3.pI.3io. 
neglect  or  want  of  due  caution  in  the  person  who  did  the  injury,   Hob.  134. 
although  there  were  no  design  to  injure.  ^  >     • 

If  a  soldier,  for  want  of  due  caution,  wound  a  man  by  the  dis-  Hob.  134. 
charge  of  his  gun  in  exercising,  this  does  not  amount  to  a  battery ;  Weaver  v. 
because  there  was  no  design  to  hurt :  but  an  action  of  trespass  Ward, 
lies. 

The  defendant  in  uncocking  his  gun  discharged  the  same,  and  Stra.  596. 
wounded  the  plaintiff  who  was  standing  by  and  lox)king  at  him :   Underwood 
it  was  holden  that  an  action  of  trespass  lay.  ^*  "®wson. 

If  a  man  ride  an  unruly  horse,  for  the  purpose  of  breaking  it,   1  Ventr.  295. 
in  a  place  much  frequented  by  the  king's  subjects,  and  the  horse  Anon, 
run  away  with  the  rider,  and  run  over  a  man  and  hurt  him,  an 
action  of  trespass  lies. 

But,  if  the  corporal  injury  received  is  not  to  be  imputed  to  the  iisee  Wake- 
neglect  of  the  party  by  whom  it  was  done,  or  to  the  want  of  due  man  v.  Robin- 
caution,  an  action  of  trespass  does  not  lie,  although  it  were  the  JP">  ^  ^'"S- 
consequence  of  a  voluntary  act.  *     ^'^ 

If,  in  the  very  instant  a  soldier  discharges  his  gun  in  exercising,  Hob.  134. 
a  person  runs  across,  and  is  thereby  wounded,  an  action  of  tres-  Weaver  v. 
pass  does  not  lie.  Ward. 

3.  Foi'  a  false  Imprisonment. 

An  action  of  trespass  lies  for  every  unlawful  restraint  of  li- 
l>erty. 

If  a  person  be  unlawfully  arrested  in  the  street,  this,  although  pjnch's  Law, 
he  l)e  not  carried  into  a  house,  is  a  false  imprisonment.  202. 

Every  arrest  of  a  man  for  a  civil  cause,  which  is  not  warranted  ^  Yti%i.  51   52. 
by  legal  process,  is  an  unlawful  restraint  of  liberty. 

It  has  been  holden,  that  a  custom  to  imprison  a  person  with-  2  Jon.  147. 
out  legal  process  is  not  good.  Ekings  v. 


If  a  person  be  arrested   under  a  process  which  was  irregu- 


Newman. 


larly  issued,  tliis  is  a  false  imprisonment  in  the  party  at  whose  f  Vcntr*220 
suit  it  was  issued ;  for  it  was  incumbent  on  him  to  take  care  that  ^^^^  ^g^ 
the  process  was  regularly  issued. 

But,  if  a  person  be  arrested  under  a  process  which  was  erro-  Stra.  509. 
oeously  issued,  this  is  not  a  false  imprisonment;  because  the  i^jpJnju'j^^ 
iiregular  issuing  of  the  process  was  owing  to  a  mistake  in  an   |  Will.Sauiid. 

U  u  2  officer  90.  n.  1. 
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15  East  R.  61 5.  officer  of  the  court,  and  not  to  the  party  at  whose  suit  it  was 
"°'e  c-ll  issued. 

Bro.  Faux.  It  seems  to  liave  been  always  holden,  that  it  is  not  a  false  im- 

Impr.  pi.  31.  prisonment  in  an  officer  to  arrest  a  person  under  the  process  of 
St     509'^°      superior  courts,  ahhough  the  process  were  irregularly  issued. 

1  Ventr.  220.  ^^  *^  ^^'^  down  by  Hale  C.  J.  that  an  arrest  of  a  person  under 
Read  v.  the  process  of  an  inferior  court,  by  an  officer  of  the  court,  is  a 
Wilmot.  false  imprisonment  in  case  the  process  were  irregularly  issued  ; 
Cro.  Jac.  3.  '^^  being  incumbent  upon  the  officer  or  minister  of  the  court  to 
4  Leon.  78.*  ^^^^  ^'^^^  ^^^^^  ^^^^  process  was  regularly  issued.     But  it  is  in  di- 

2  Mod.  196.  vers  books  laid  down,  that  the  officer  is  not  in  this  case  liable  to 
Stra.  509.  an  action  of  trespass  ;  for  that  it  would  be  hard  to  punish  a  per- 
Iv^f.?^  ,  i^^  son  who  has  done  nothing  more  than  execute  the  process  of  a 

K.  1560.1572.  .  .         I  •   1    1  111- 

and  1  Will.       court  to  which  he  owed  obedience. 

Saund.  90.  n.  1.  that  an  irregular  or  inverted  order  of  proceeding  is  not  void,  so  as  to  make 
an  arrest  under  a  capias  false  imprisonment.  If  the  court  had  proper  jurisdiction  in  the  cause, 
neither  the  juilges,  nor  ministers  of  the  court,  nor  plaintiff,  are  liable  to  an  action  for  a  mere  er- 
ror ;  and  see  Willes  R.  30.|| 

Bro.  Faux  If  a  known  bailiff  arrest  a  person  under  a  warrant  of  the 

Impr.  pi.  23.      sheriff;  he  is  not  obhgetl  to  shew  the  warrant ;  for  all  persons 

9  Rep.  69.;  ^^^  bound  to  take  notice  that  he  is  a  bailiff,  and  it  is  at  his  peril 
\\sed  qu.  bee  •  1  1       />  1  * 

8  Term  R.        ^^  arrest  a  man  without  a  lawrui  warrant. 

■"  But,  if  a  special  bailiff  do  not  in  such  case  shew  his  warrant, 

Impr  nr'23      ^  ^'S*^^  thereof  being  demanded  at  the  time  of  arresting,  the 

9  Rep.  69.         arrest  is  a  false  imprisonment. 

12  Mod.  387.  ■  ^^  ^  known  bailiff,  who  has  two  warrants  against «/.  5.,  one  of 
Grenvilie  v.  which  is  legal,  the  other  illegal,  declare  at  the  time  of  arresting 
The  College  j;  5.  that  the  arrest  is  by  virtue  of  the  illegal  warrant,  this  is  not 
?Salk^^i4T"^*  ^  ^'^^^^  imprisonment:  for  the  lawfulness  of  the  arrest  does  not 
200.263.396.11  depend  upon  what  he  declares,  but  upon  the  sufficiency  of  his 

authority  to  arrest  J.  S. 
6  Mod.  211.  I^is  in  one  case  doubted,  whether  an  arrest  by  the  assistant  of 

||But  this  is       a  bailiff,  whose  name  is  not  in  the  warrant,  even  in  the  presence 
settled  other-     ^f  ^j^g  bailiff,  be  not  a  false  imprisonment, 
wise :  the 

officer  having  the  authority  need  not  be  actually  present,  or  even  in  sight;  it  is  sufficient  if  he 
be  near  and  acting  in  the  arrest.  Cowp.  65.  Tidd.  217.  (8th  ed.)|| 

1  Inst.  181.  But  if  a  warrant  be  directed  to  two  or  more  persons  jointly 

put  a  war-  j^j^^]  severally,  an  arrest  by  any  one  of  these  is  not  a  false  impri- 
rant  to  four  ♦  J        J  ' 

Jointly  only,      sonment. 
will  not  authorize  an  arrest  by  one,    Boyd  v.  Durand,  2  Taunt.  16l.|| 

Bro.  Tresp.  If  a  stranger  assist  a  bailiff  in  confining  a  person,  who  has  been 

pi.  402.  arrested  by  the  bailiff,  this  is  not  a  false  imprisonment. 

2R0II.  Abr.  J  '  i^ 

56 1 .  (F.)  pi.  2.  Cro.  Car.  446. 

s  Roll.  Abr.  If  a  stranger,  after  a  man  has  been  arrested,  confine  him  at 

56 1.  (F.)  pi.  2.  the  request  of  the  bailiff  who  arrested  him,  this  is  not  a  false 

Cro.  Car.  446.  imprisonment. 

10  Rep.  76.  It  was  formerly  holden,  that  if  a  person  be  arrested  under  the 
The  case  of  process  of  an  inferior  court,  for  a  cause  of  action  which  did  not  arise 
the  Marshal-  ^jthin  the  jurisdiction  of  the  court,  it  is  a  false  imprisonment  in 

the 
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the  officer  who  made  the  arrest,  and  in  the  party  at  whose  suit  it  lea,  Mich, 
was  made.  A  distinction  was  afterwards  taken  between  the  party,   lo  Jac.s  Mod. 
at  whose  suit  the  arrest  was  in  such  case  made,  and  the  officer  who   If  J'     Jf*^^"' 

,.  -r  til  1  f    1  •  •  •!/»  oUIl    V.    IViarLlllf 

made  it.     It  was  holden  to  be  a  false  miprisonment  m  the  toi  mer;   Hil.  28  Car.  2. 
because  it  shall  be  intended  that  he  knew  where  the  cause  of  action  2  Jon.  2H. 
did  arise;  and  it  was  a  fault  in  him  to  sue  in  a  court  which  had  not  Olhet  v.Besey, 
jurisdiction  in  the  matter.  But  it  was  holden  not  to  be  a  false  impri-  2  Mod.  1 96. 
sonment  in  the  officer,  unless  it  appeared  plainly  that  the  cause  Higgenson  v. 
of  action  did  not  arise  within  the  jurisdiction  of  the  court :  for  Martin,  Hil. 
that,  unless  this  did  appear  plainly,  it  was  the  duty  of  the  officer  to  ^  ^^^'^' 
execute  the  process.  This  distinction  seems  to  be  at  this  day  ex-  Truscott  v. 
ploded  ;  for  it  has  been  holden  in  another  case,  in  which  all  the  Carpenter, 
cases  seem  to  have  been  well  considered,  that  the  party,  at  whose  Trin.  9  W.  3. 
suit  J,  S,  has  been  arrested  under  the  process  of  an  inferior  court,  IJ^^^  ^^^^  °^ 
is  not  liable  to  an  action  of  trespass,  although  the  cause  of  action  Carpenter 
did  not  arise  within  the  jurisdiction  of  the  court;  for  that  J.  S.  upon  which 
can  only  take  advantafre  thereof  by  pleadintj  to  the  jurisdiction  of  the  compiler 
the  court  °  ^l  =  J  "f/h-P"' 

of  the  work 
so  confidently  relies,  seems  scarcely  reconcileable  with  later  resolutions.  It  should  appear  to 
be  now  settled,  that  where  an  inferior  court  assumes  a  jurisdiction,  nn  action  of  trespass  lies 
against  the  officer  who  executes  the  process,  because  the  whole  proceeding  is  coram  nonjudicef 
and  a  mere  nullity.  Perkin  v.  Proctor,  2  Wils.  382.  and  the  cases  there  cited.  Hill  v.  Bate- 
man,  2  Stra.  711.  Shergold  v.  Holloway,  Id.  1002.]  ||The  case  of  Truscott  v.  Carpenter  is 
now  in  effect  overruled,  and  the  doctrine  of  the  Marshalsea  case  established ;  for  it  is  settled 
that  the  parti/  plaintiff  in  an  execution  in  the  inferior  court  is  bound  to  shew  in  his  justifica- 
tion to  an  action  of  trespass  for  such  execution,  that  the  cause  of  action  arose  within  the 
jurisdiction,  but  the  officer  of  the  court  is  not  bound  to  do  so.  Moravia  v.  Sloper,Willes  R.  50. 
Rex  V.  Danser,  6  Term  R.  245.  Evans  v.  Munkley,  4  Taunt.  R.  48. ;  and  see  Ackerley  v. 
Parkinson,  3  Maul.  &  S.  411.  The  officer,  however,  in  his  justification,  must  shew  that  the 
court  had  jurisdiction  oi  such  a  matter;  for  otherwise,  according  to  the  Marshalsea  case, 
10  Co.  76.  Willes  37,  38.,  he  is  clearly  liable  as  well  as  the  party  :  and  this  is  what  is  meant  in 
the  note  above  of  the  last  editor,  who  says  that  where  the  inferior  court  assumes  a  jurisdiction, 
an  action  lies  against  the  officer;  for  the  cases  quoted  in  that  note  are  cases  where  the  court 
had  not  jurisdiction  over  a  similar  subject  matter.  So  that  the  law  may  be  thus  summed 
up:  —  1st,  In  cases  where  the  court  has  jurisdiction  of  such  sort  of  proceeding,  and  where 
the  particular  cause  of  action  arose  within  the  jurisdiction,  but  the  court  proceeds  inverso 
ordine ;  there  neither  the  judge,  officer,  nor  party,  are  liable  to  an  action  of  trespass. — 
2d.  In  cases  where  the  court  has  jurisdiction  of  the  sort  of  proceeding,  but  the  particular  cause 
did  not  arise  within  the  jurisdiction  ;  there  the  officer  is  excused,  but  the  party  who  brought  the 
cause  before  the  court  improperly  is  liable.  —  5d.  In  cases  where  the  proceeding  is  entirely  ro- 
roiii  nonjudice,  the  court  having  no  iurisdiction  over  the  sort  of  proceeding;  there  the  judge, 
oflKcer,  and  party,  are  all  lial)le  ;  and,  according  to  4  Burr.  2108.,  the  attorney,  where  he  has 
acted  beyond  his'duty  or  authority  as  an  attorney.  See  1  Saund.  75.  2  Saund.  101.  y.  note  (2). 
10  Co.  Hep.  76.  b.  notis,  (cd.  1826.)|| 

If  a  sheriff,  to  whom  no  writ  was  directed  for  arresting  of  v^.,  i  jon.  375. 

make  out  a  warrant  to  a  bailiff  to  arrest  A.t  and  A,  be  thereupon  Girling's  case. 
arrested,  it  is  a  false  imprisonment  in  the  sheriff,  and  in  the  bailifT; 
because  there  was  no  authority  for  the  arrest. 

But,  if  a  writ  were  directed  to  a  sheriff  for  the  arresting  of  A,,  5  ^c^  g, 

and  he  make  out  a  warrant  to  a  bailiff,  under  which  A.  is  arrested  Oslwrn  v. 

before  the  writ  isdeHvered  to  the  sheriff,  this  is  no  false  imprison-  Brookhousc. 

ment:  for  the  writ  is  an  authority  for  all  that  lias  been  done,  not-  jf  j^*^^'^'* 

withstandiiig  it  was  not  delivered  to  tlie  sherifl*  before  the  arrest  J^,^  '^ 

1  Saimd.  998. ;  and  iiid^  notes  (4)  (5).    And  where  the  arrest  appeared  to  have  be 

before  the  officer  bad  aoy  warrant,  and  before  the  writ  was  delivered  to  the  shcrifT,  the  court  set 


,,,-,.    .  to  have  been  made 

ny  warrant,  and  before  the  writ  w 
aside  Uic  boil^XMML     Hall  v.  Rocbc,  8  Term  R.  187.| 
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Although,  however,  the  arrest  u|X)n  such  warrant  be  good,  the 

mnting  tnereof  by  a  sheriff,  or  his  deputy,  is  unlawful :    for,  by 

6G.  I.e.  21.    3»e  6  Geo.  1.  c.  21.  §53.  it  is  enacted,  "  That  if  any  high  sheriff, 

§  53.  *•  under  sheriff,  or  his  or  their  deputy,  shall  make  or  cause  to  be 

"  made  or  delivered  out  to  any  person  whomsoever  any  warrant, 

**  before  they  or  some  one  of  them  shall  actually  have  in  their 

**  custody  the  writ  upon  which  such  warrant  ought  to  issue,  that 

"  then  the  person  or  persons  so  offending,  and  every  of  them, 

"  shall  forfeit  ten  pounds  for  every  such  offence." 

Bro.  Office,  If  A,  be  arrested  instead  of  B.,  whom  the  sheriff  had  a  writ  to 

pi.  8.  a  Roll,     arrest,  this,  although  B.  be  very  much  like  A.  in  the  face,  is  a 

f^'  ?^^  false  imprisonment ;  for  the  sheriff  is  at  his  peril  to  take   care 

1  BiSst.  149.     ^^^^  he  do  not  arrest  any  other  person  than  him  against  whom 

the  writ  issued. 
Moor,  457.  Nay,  it  has  been  holden,  that  if  A.   tell  an  officer,  who  has  a 

Coot  V.  Light-  warrant  to  arrest  2?.,  that  his  name  is  B,,   and  thereupon  the 
worth.  Hardr.  officer  arrest  A.,  this  is  a  false  imprisonment ;  for  that  the  officer 
*'^'  is  at  his  peril  to  take  care  that  he  do  not  arrest  any  other  person 

than  him  against  whom  the  writ  issued. 
Shadgett  v.  [And  if  the  sheriff  arrest  a  person  under  a  writ  issued  against 

ClJExon,  him  by  a  wrong  name,  he  cannot  justify  such  arrest  by  averring 

^  .f^*  ^®*  *  that  the  person  arrested  and  the  person  named  in  the  writ  are 
etvide  6  Term  ,  \  „  ' 

R.  234. 1  Bam.  ^"*^  ^"^d  the  same  person.  || 
&  A.  647.  2  Canip.  270. 

29  C.  2.  c.  7.  It  is  by  the  29  Car.  2.  c.  7.  §  6.  enacted,   "  That  the  person 

6  6.  "  serving  or  executing  any  writ,  process,  warrant,  order,  judg- 

npde  1  Term  «  nient,  or  decree,  upon  the  Lord's  day,  except  in  cases  of  treason, 

5  Tcm  R  25  "  felony,  or  breach  of  the  peace,  shall  be  as  liable  to  the  suit  of 
1  An»t.  85.  "  the  party  grieved,  and  to  answer  damages  for  the  doing  thereof, 
8  East.  547.|1  "  as  if  he  had  done  the  same  without  any  writ,  process,  warrant, 

**  order,  judgment,  or  decree." 
Sheph.  1028.         It  *s  said,  that  the  arresting  of  a  clergyman  under  a  civil  pro- 
Qlf  any  action    cess,  either  in  going  to  church  to  perform  divine  service,  or  in  re- 

at  all  lies  in      turning  from  thence,  on  any  day,  is  a  false  imprisonment. 

this  case,  it 

would  rather  seem,  from  some  analogous  cases,  that  the  action  must  be  on  the  case.  5  Wils. 

341.  2  Black.  R.  1087.  Doug.  671.|1 

6  Mod.  154.  I^a  person,  against  whom  an  escape  warrant  has  issued,  were 
Rich  V.  arrested  by  tlie  mob,  and  by  them  delivered  to  the  sheriff,  and 
Doughty.          the  sheriff  deUiin  him,  this  is  a  false  imprisonment ;  for,  as  he  was 

not  arrested  by  a  proper  officer,  the  arrest  was  illegal ;  and  if  so, 

the  subsequent  detention  is  illegal. 

Skin.  50.  But,  if  a  person,  who  was  arrested  by  the  bailiff  of  a  liberty  out 

ElHot  V.  of  the  liberty,  were  delivered  by  the  bailiff  into  the  custody  of  the 

2Jonu  214.       ff^^^^  ^^the  libertv,  it  is  not  a  false  imprisonment  in  the  gaoler 

to  detain  him,  although  an  action  of  trespass  would  lie  against 

the  bailiff  for  the  illegal  arrest :  for  inasmuch  as  the  gaoler  would 

have  been  liable  to  an  action  of  escape,  if  he  had  refused  to 

receive  the  arrested  person,  or  if  he  had  afterwards  suffered  him 

to 
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to  go  at  large,  it  would  be  very  unreasonable  that  he  should  be 
liable  to  an  action  of  trespass  for  detaining  him. 

An  unlawful  detention  of  a  person  who  has  been  arrested  does,  Cro.  Jac.  379. 
although  the  first  arrest  were  lawful,  amount  to  a  new  arrest,  and  Wythers  v. 
consequently  it  is  a  false  imprisonment.  "  ^^* 

If  a  plaintiff,  by  an  order  in  writing,  direct  a  sheriff  to  discharge  3  Bulstr.  97 
a  person,  whom  he  has  arrested  under  a  capias  or  an  exige?it  at  98.  Wythers 
the  suit  of  the  plaintiff,  and  the  sheriff  afterwards  detain  the  per-  v.  Henley, 
son,  this  is  a  false  imprisonment.  ^'*^-  ^^^'  ^'^^' 

If  a  sheriff  detain  a  man,  whom  he  has  arrested  under  a  cfl/?/a5  Fitz.  N.  B. 
or  an  exigeiit,  after  a  writ  of  supersedeas  has  been  delivered  to  liim,  236.  Cro.  Jac. 
this  is  a  false  imprisonment.  ^^'  J^j°  * 

3  Bulstr.  97. 

But  the  detaining  of  a  man,  who  has  been  arrested  under  a  Fitz.N.B.237. 
capias  ad  satisfaciendum,  after  a  writ  o^ supersedeas  has  been  de-  j  ^"no^' 
livered  to  the  sheriff,  is  not  a  false  imprisonment;  because  a  writ  p}^  qq.  "' 
of  supersedeas  does  not  lie  after  a  person  is  taken  in  execution. 

It  is  not  a  false  imprisonment,  either  in  a  sheriff  or  a  gaoler,  to  2  Inst.  53. 
detain  a  man  who  ought  otherwise  to  be  discharged,  until  he  pay 
the  fees  due  to  the  sheriff  or  gaoler. 

If  the  order  of  a  court  be  to  confine  a  person  in  a  certain  Salk.  408. 
prison,  the  confining  of  him    in   any  other  prison    is   a   false  Swinstead  v. 
imprisonment.  8^1*64. 

An  officer,  who  has  arrested  a  man  under  a  capias,  may  confine  Salk.  403. 
him  wherever  he  pleases ;  for  the  words  of  this  writ  are,  ita  quod  Swinstead  v. 
habeas  corpus  ejus  coram,  &c.  Sk     fi^4 

It  is  in  the  general  true,  that  an  arrest  for  a  criminal  cause,  2  Inst.  51,52. 
without  an  express  warrant,  is  a  false  imprisonment. 

And  whenever  an  express  warrant  is  necessary  to  authorize  an  Bro.  Faux 

arrest  for  a  criminal  cause,  an  arrest  without  an  express  warrant  I^jpr.  pi.  8. 

can  never  be  justified  under  one  granted  after  the  arrest.  ^  ^\  *    * 

But  in  gome  cases  an  arrest  may  be  made  for  a  criminal  cause 
without  an  express  warrant. 

If  a  felony  have  been  committed,  and  A,  have  just  cause  to  Bro.  Feuk 
suspect  it  was  committed  by  J5.,  A  may  arrest  D,  without  an  ex-  ^"^F:  P'*  * ; 
press  warrant.  ||Sec"  flius's^' 

on  Cri.  502.  (2  cd.;|| 

But,  if  A,  arrest  B,  without  an  express  warrant,  because  C.  has  Bro.  Faux 
just  cause  to  suspect  that  B.  has  committed  a  felony,  A.  is  guilty   Imnr.  pi.  8. 
of  a  false  imprisonment  (fl) ;  for  the  power  of  arresting  without  an   ]^  ""Istr.  151. 
express  warrant  is  confined  to  the  party  suspecting.  2  Hawk 

P.  C.  c  13.  $  1 1.  (a)  [Not  if  A,  he  a  peace-officer ;  for  a  peace-officer  may,  upon  a  reasonable  charcc 
of  felony,  arrest  a  party  without  a  warrant;  nor  will  he  be  liable  to  an  action,  though  it  should 
afterwards  appear  that  no  felony  has  been  committed.  Samuel  v.  Payne,  Doug.  359.  Ijllobbs 
T.  Branscomb,  3  Camp.  421.  And  so  it  is  now  settled  that  n  constable  mav,  on  his  own  reason- 
able suspicion  that  a  felony  has  been  committed,  arrest  the  party  suspected,  and  will  be  justified 
though  It  afterwards  appear  that  no  felonv  have  been  committed.  Deckwith  v.  Philby,  6  Bam.  &C. 
C-38. ;  and  see  '^oue.  S60.  note  7.  Cald.  291.  1  Term  It  5^ri.  n.  In  6  Bnrn.  Sc  ('.  0.75.  LfOrd 
Tcnicrdm  said,  **'rncrc  is  this  distinction  l)ctwccn  a  private  individual  and  a  constable:  in  order 
*  to  justify  theforoicr^n  causing  the  imprisonment  of  a  person,  he  must  not  only  make  out  a  renson- 

U   u  4  "able 
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**  aMe  ground  ofsuspicion,  but  he  must  prove  that  a  felonv  has  actually  been  committed ;  whereas  a 
"  consU»ble,having  reasonable  ground  to  suspect  that  afelony  has  been  committed, is  authorized  to 
•*  detain  the  party  suspected  until  enquiry  can  be  maile  l>y  the  proper  authorities."  And  see  2  Selw. 
N.  P.  910.;  but  see  Cuippy  v.  Briltlebank,  5  Price  11.  525.  A  private  person  justifying  an  arrest 
on  suspicion -of  felony,  must  set  forth  in  his  plea  the  precise  circumstances  of  suspicion,  in  order 
that  the  court  may  judge  of  the  sufficiency.  Mure  v.  Kaye,  4  1  aunt.  34.  And  a  plea  justifying 
the  arrest  of  the  plaintiff',  on  the  ground  that  a  horse  of  defendant  had  been  taken  out  of  his  stable 
without  his  consent,  (not  stating"  feloniously,")  and  that  it  was  found  in  plaintifTs  stable,  and  that 
defendant  had  grounds  to  believe,  and  believed,  that  it  had  been  stolen  by  plaintiff,  was  held  insuf- 
ficient on  demurrer.  Hedges  v.  Chapman,  2  Bing.  523. ;  and  see  Rose  v.  Wilson,  1  Bing.  353.  If  a 
person  give  an  innocent  party  in  charge  to  a  constable,  on  suspicion  of  felony,  trespass  is  the  proper 
form  of  action  against  the  party  making  the  charge.  Stonenouse  v.  Elliot,  6  Term  R.  3 1 5.;  and 
tee  2  Term  R.  225.  And  so  also  if  A.  positively  state  to  the  commander  of  a  press-gang,  that 
B,  b  liable  to  impressment  and  he  is  not  so,  and  in  consequence  of  the  statement  B.  is  im- 
pressed, A.  is  liable  to  an  action  for  false  imprisonment  at  suit  of  B.  Qu.  If  A.  had  only  stated 
wbeBeved  that  B.  was  liable  to  impressment  ?     Flewster  v.  Royle,  1  Camp.  187. || 

ilnst.52.  Bro.  A  private  person  may,  without  an  express  warrant,  arrest 
Faux  Impr.       persons  who  are  actually  fighting ;  and  keep  them  in  custody 

PI.  6.  1  Hawk,  until  their  passion  is  over. 
•.C.c.63.§n.  ^ 

2  Hawk.P.  C.  c.  13.  §  8. 

1  Hawk.  P.  C.       And  it  is  said,  that  the  arresting  of  a  person,  who  is  coming 
c  63.  j  11.        to  the  assistance  of  one  who  is  fighting,  is  not  a  false  imprison- 
ment. 

2  Inst.  52.  Bro.  It  is  in  the  general  true,  that  an  arrest  cannot  be  made,  either 
Faux  Impr.  ^y  jj  peace  officer  or  a  private  person,  on  the  account  of  an 
&  C  c  13^      affray,  after  the  affray  is  over,  without  an  express  warrant. 

2  Inst  52.  Bro.  But,  if  a  man  have  received  a  dangerous  wound  in  an  affray, 
Faux  Impr.       ^j^g  party  who  gave  the  wound  may  be  arrested  after  the  affray 

1  Hawk.P.C.  ^^  over,  either  by  a  peace  officer  or  a  private  person,  without  an 
c.  63.  §  12.       express  warrant;  and  may  be  confined,  until  a  judgment  can  be 

formed,  whether   it   be   probable   that   the  wound  will   prove 
mortal. 

2  H.  H.  P.  C.  A  private  person  may,  without  an  express  warrant,  arrest  a 
77.  person  whom  he  sees  upon  the  point  of  committing  treason  or 

felony,  or  of  doing  an  act  which  may  endanger  the  life  of  any 
person ;  and  may  confine  him  until  it  may  be  reasonably  sup- 
posed that  he  has  laid  aside  the  design  of  committing  the  treason 
or  felony,  or  doing  the  act. 
Handcock  v.  ||  A  private  person  may  justify  breaking  and  entering  the  house 

Baker,  2  Bos.  ^f  another,  and  assaultin^j  and  imprisoninnf  him,  in  order  to  pre- 
&  P.  260. ;  and  ^..      ^  ..  »  i        i  •    ° -r    i,  ' 

sec  the  learned  ^^"^  *""^  "*o"^  committing  murder  on  his  wife.|| 
reporter's  note,  p.  264. 

Bro.  Faux  A  peace  officer  may,  without  an  express  warrant,  arrest  a 

Impr.  pi.  41.  person  who  has  assaulted  him. 

Bro.  Faux  A  private  person  may,  without  an  express  warrant,  confine  a 
Impr.  pi.  28.  person  disordered  in  his  mind,  who  seems  disposed  to  do  mis- 
pi.  25.  chief  to  himself,  or  to  any  other  person. 

2  Inst.  52.  It  is  laid  down  that  a  private  person  may,  without  an  express 

Bro.  Tresp.  warrant,  arrest  a  night-walker ;  for  that  the  doing  of  this  is  for 

pi.  416.  ^i^Q  goo  J  of  ll,g  public. 

Ld.  Raym.  But  it  was  holden  in  a  modern  case,  that  no  person,  not  even 

^^°}'  a  constable,  can  arrest  a  night-walker,  unless  the  night-walker 

00  eys  case,    j^^^^  ^^^  guilty  of  some  disorderly  act. 

Ill" 
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II  In  a  late  case  it  was  decided,  that  a  watchman  was  legally   Lawrence  v. 
authorized  to  apprehend,  and  a  ward  beadle  to  commit  to  prison  Hedger, 
for  examination,  a  person  found  by  the  watchman  walking  in  the  ^  f  aunt.  R. 
street  at  ten  at  night  with  a  bundle  in  his  hand,  whom  there  was  2But/.R.\64 
reasonable  ground  to  suspect  of  felony,  though  there  was  no  and  54  G.  3. 
proof  of  felony  having  been  committed. ||  c.  57.  §  is. 

A  peace  officer  may,  without  an  express  warrant,  arrest  a  gro.  Faux 
person  against  whom  a  hue  and  cry  has  been  levied.  Impr.  pi.  6. 

pi.  16.    1  Roll.  Abr.  559.  (D)  pi.  1.  pi.  2. 

And  it  is  laid  down  in  some  books,  without  confining  the  2  Inst.  52. 
power  of  arresting  to  a  peace  officer,  that  the  person,  against  Bro.  Tresp. 
whom  a  hue  and  cry  has  been  levied,  may  be  arrested  without  P^*  ^^'^• 
an  express  warrant. 

II  Where  the  parish  clerk  refused  to  read  in  church  a  notice  Williams  y. 
which  was  presented  to  him  for  that  purpose,  and  the  person  Glenister, 
presenting  it  thereupon  read  it  himself,  at  a  time  when  no  part  ^^^^^'^ 
of  the  service  was  actually  going  on;  it  was  held,  in  an  action  for 
false  imprisonment,  that  although  a  constable  might  be  justified 
in  removing  him  from  the  church,  and  detaining  him  until  the 
service  was  over,  yet  he  could  not  legally  detain  him  afterwards, 
in  order  to  take  him  before  a  magistrate. 

U  at  a  county  court  held  for  the  election  of  knights  of  the  Spilsbury  v. 
shire,  a  freeholder  interrupt  the  proceedings  by  making  a  great  ^  Ta'^'l^^^g^' 
noise  and  disturbance,  the  sheriff  is  justified  in  ordering  him  to 
be  taken  into  custody,  and  carried  before  a  justice  of  the  peace. 

Commissioners  of  bankrupt  are  not   subject  to  an  action  of  Doswell  v. 
trespass  for  committing  a  person  who  does  not  answer  to  their  *^P^y» 
satisfaction,  when  examined  before  them,  touching  the  estate  and  jgj  over-rul- 
effects  of  a  bankrupt.  ||  ing  Miller  v. 

Scare,  2  Black.  R.  1141. 

It  is  in  the  general  true,  that  an  express  warrant  for  the  arrest- 
ing of  a  person  ought  to  be  in  writing. 

But  an  arrest  under  a  parol  warrant  of  the  court  of  King's  2  Roll.  Abr. 
Bench  is  not  a  false  imprisonment,  ^^^'  ^^^  P'*  ^' 

It  is  laid  down  in  one  case,  that  the  confining  of  a  man  for  a  Moor,  408. 

short  space  of  time,  under  the  parol  warrant  of  a  justice  of  the  Pi"""f'^'^"  ^• 

c      c    .1  •      .♦         •         ^      r  1      •         •  4.  Mulshoe. 

peace,  for  further  examination,  is  not  a  false  imprisonment. 

But  it  is  in  another  case  laid  down,  that  a  confinement  for  fur-  Cro.  Eliz.  829. 

ther  examination,  under  parol  warrant  of  a  justice  of  the  peace,  Savage  v.  Tat- 

ought  not  to  exceed  three  days.  ^  ^™* 

It  is  lawful  for  a  justice  of  the  peace  to  authorize  any  person.  Moor,  408. 

by  parol  warrant,  to  arrest  a  person  who  has  been  guilty  of  a  j^'^Ji"^oe°"  ^ 
breach  of  the  peace  in  his  presence. 


2  Hawk.  P.  C. 
c.  13.  §  14. 
Cro.  Jac.  81. 
Boucher's 
case. 


A  commitment  under  the  warrant  of  a  justice  of  the  peace 
which  does  not  mention  the  crime  for  which  tiie  person  is  com- 
mitted, is  a  false  imprisonment. 

But  a  justice  of  the  peace  may  grant  a  warrant  to  arrest  a  man  Cro.  Jac.  81. 
for  further  examination,  without  mentioning  the  crime  of  which  2  Hawk.  P.  C. 
he  is  accused ;    for  it  may  not  always  be  proper  to  let  even  the  r^]^J,J,y^h 
peace  officer  know  the  crime  uf  which  the  party  to  be  arrested  ^  wammt.] 
IS  accused. 

If 


(m 


TRESPASS. 


2  Hawk.  P.  C. 

C.  15.  §  10. 


Aaron  v. 
Alexander, 
5  Camp.  35. 


9lImwk.P.C. 
c  IS.  §88.; 

pedvide 
8TennR.188.0 

Ibid. 


2T  G.  2.  C  20. 


Arrowsmith  ▼. 
Le  Mesurier, 

2  New  R.  211.; 
et  vide 

3  Camp.  139. 


Berry  T. 

Adamson, 
6  Barn.  &  C. 
528. ;  and  see 
Ru^ten  T. 
Lucas,  Ry.  & 
Moo.  Ca.  26. 
George  v. 
Radford,  Moo. 
&  Mai.  Ca.  246 
2  Hawk.  P.  C. 

C.  13.  §  9. 


Ibid. 


Jbid, 


24G.  2.C.44. 


If  a  person  be  arrested  under  the  warrant  of  a  justice  of  the 
peace,  for  a  matter  of  which  the  justice  had  not  jurisdiction,  it  is 
a  false  imprisonment  in  the  justice. 

II  If  the  keeper  of  a  prison  receive  and  detain  a  person 
under  a  warrant,  and  it  turns  out  that  ihe  warrant  was  executed 
against  a  wrong  person,  the  keeper  is  liable  to  an  action  for  false 
imprisonment,  although  he  acted  bo?idJide,  and  had  no  means  of 
ascertaining  the  identity  of  the  person.  || 

If  a  sworn  peace  officer  arrest  a  person  under  the  warrant  of 
a  justice  of  the  peace  in  the  precinct  of  which  he  is  an  officer,  it 
is  not  necessary  to  shew  the  warrant. 

But,  if  a  person  be  arrested  under  such  warrant  by  a  person 
who  is  not  a  sworn  peace  officer,  or.  by  a  sworn  peace  officer  out 
of  his  precinct,  and  the  warrant  be  not,  upon  a  demand  thereof 
at  the  time  of  arresting,  shewn,  it  is  a  false  imprisonment. 

[It  is  enacted  by  27  Geo.  2.  c.  20.  that  in  all  cases  where  any 
justice  of  the  peace  is  required  or  empowered  by  any  statute  to 
issue  a  warrant  of  distress  for  the  levying  of  any  penalty  by  any 
act  of  parliament  now  in  force,  or  hereafter  to  be  made,  or  sum 
of  money  thereby  directed  to  be  paid,  "  the  officer  executing 
**  such  warrant,  if  required,  shall  shew  the  same  to  the  person 
"  whose  goods  and  chattels  are  distrained,  and  shall  suffer  a 
"  copy  thereof  to  be  taken."] 

II  If  a  constable  shew  to  a  party  a  magistrate's  warrant  against 
him,  and  the  party  then  voluntarily  accompany  the  constable  to 
a  magistrate  without  any  personal  arrest,  and  the  magistrate  on 
examination  dismiss  the  party,  this  is  not  such  an  arrest  as  will 
enable  him  to  support  trespass  and  false  imprisonment  against  the 
constable. 

So  also,  where  a  sheriff*s  officer,  to  whom  a  warrant  on  a  writ 
against  A.  was  delivered,  sent  a  message  to  A,,  and  asked  him  to 
fix  a  time  to  call  and  give  bail ;  and  A.  accordingly  fixed  a  time, 
attended,  and  gave  bail ;  it  was  held,  that  this  was  not  an  arrest 
on  which  an  action  for  malicious  arrest  could  be  supported, 
although  the  plaintiff  in  the  action  had  no  cause  of  action 
against  ^.|| 
.;  sed  vide  Pocock  v  Moore,  Ry.  &  Moo.  Ca,  321. 

If  a  peace  officer,  after  having  arrested  a  man  under  a  warrant 
of  a  justice  of  the  peace,  suffer  him  to  go  at  large,  and  afterwards 
retake  him  under  the  same  warrant,  it  is  false  imprisonment. 

The  point  is  not  quite  settled :  but  it  seems  to  be  the  better 
opinion,  that,  although  a  peace  officer  cannot  retake  a  person, 
whom  he  had  before  arrested  under  a  warrant  of  a  justice  of  the 
peace  and  suffered  to  go  at  large,  under  the  same  warrant,  if  the 
person  voluntarily  surrender  himself,  it  is  lawful  for  the  peace 
officer  to  detain  him,  and  carry  him  before  a  justice  of  peace. 

Heretofore,  if  a  peace  officer  had  arrested  a  person  under  the 
warrant  of  a  justice  of  peace,  for  an  offence  of  which  it  appeared, 
upon  the  face  of  the  warrant,  that  the  justice  had  not  jurisdiction, 
it  would  have  been  a  false  ifnprisonment. 

But  by  the  24  Geo.  2.  c.  44-.  §  6.  it  is  enacted,  "  That  no  action 

"  shall 
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"  shall  be  brought  against  any  constable  or  other  officer,  or  §  6.  l|In  order 
"  against  any  person  acting  by  his  order  and  in  his  aid,  for  any  ^^  bring  con- 
"  thing  done  in  obedience  to  any  warrant  under  the  hand  or  seal  within  the  pro- 
"  of  any  justice  of  the  peace,  until  demand  hath  been  made  or  tection  of  this 
"  left  at  his  usual  place  of  abode  in  writing,  signed  by  the  party  statute,  the  act 
"  intending  to  brins:  such  action,  of  the  perusal  and  copy  of  such  ?""^J  ^?  ^°"® 

«  ^       1    1     ^^  1      J  I  1'       J  1      ^   J  r       ^u      v^  obedience  io 

**  warrant,  and  the  same  had  been  refused  or  neglected  tor  the  the  warrant. 
*'  space  of  six  days  after  such  demand."  3  Burr.  1742. 

5  East,  233. ;    et  vide  tit.  ConsiabU.l 

[An  action  for  false  imprisonment  lies  by  an  inferior  against  Wall  t. 

his  superior  military  officer,  for  an  imprisonment  under  military   M'Namara, 

arrest,  if  such  imprisonment  be  excessive  beyond  what  military   ^  Term  R. 
,.     .    ,•  J       fu       •  i.  r^u  •        II  536.    Swinton 

disciplme,  under  the  circumstances  ol  the  case,  requires.  H  ^  Molloy 

1^.  537. ;  and  see  Bradley  v.  Arthur,  4  Barn.  &  C.  292. 

(E)  For  what  Injuries  to  Personal  Property  an  Action 
of  Trespass  lies. 

1.   To  live  Property, 

T  T  has  been  holden,  that  no  person  can  have  such  property  in  Ld.  Raym. 

a  negro  in  England,  as  will  enable  him  to  recover  the  value  of  ^^' ,  t!ham- 
the  negro  in  an  action  of  trespass,  in  case  he  be  taken  away  :  and  Harvey  ^Hil. 
that  the  master  of  the  negro  can  only  recover,  as  he  may  in  the  g  W.  3.' 
case  of  another  servant,  damages  for  the  loss  of  service. 

It  appears  from  another  report  of  this  case,  that  one  question  Carth.  397. 
was.  Whether  the  baptism  of  the  negro,  after  taking  him  from 
his  master,  did  not  amount  to  an  emancipation  ?  But  the  court 
determined  the  case  upon  the  general  question,  without  giving 
an  opinion  as  this  question. 

In  a  still  later  case  it  was  holden,  that  no  person  can  have  ^^-  R^y™- . 
such  a  property  in  a  negro  in  England,  as  will  enable  him  to  v^GquUI  " 
maintain  an  action  of  trover  for  the  conversion  of  the  negro;  and  Pasch.  5*Ann. 
in  this  case  the  authority  of  the  case  of  BiUts  v.  Penny,  2  Lev.  20.  \^^\de  Mr. 
in  which  it  had  been  holden  that  an  action  of  trover  will  lie  in  Hargrave's 
such  case,  was  denied.  argument  in 

'  the  case  of 

Sonimerset,  a  negro.} 

|The  doctrine  of  these  cases  has  been  extended  in  a  recent  Forbes  v. 
case,  in  which  it  was  held,  that  getting  on  board  of  a  British  Cochrane, 
ship  of  war  on  the  high   seas   had  the  same  effect  in  emanci-  \^^^^'  *  ^* 
pating  a  negro  as  landing  on  British  soil ;  and  that  a  British 
subject,  resident  in  a  country  where  slavery  was  allowed  by  law, 
and  owning  negroes  there  who  made  their  escape,  could  not 
maintain  an  action  against  the  commander  of  a  British  ship  on 
board  which  they  took  refuge,  for  haibouring  the  slaves  after 
notice. 

Hut  a  native  of  a  country  where  slavery  is  allowed   by  law,  Madnizo 
may  recover,  in  a  British  court,  the  value  of  slaves  wrongfully  ^.^'"^^  . 
seized  by  a  BritUh  officer,  on  board  a  ship  of  the  country  allow-  353 
ing  slavery.! 

If  the  sheep  of  J.  N.  bo  mixed  witli  the  sheen  of  J.  .S.,  and  Bro.Trcsp. 
J.  S.  chase  them  to  the  next  convenient  pl^e  for  that  pur|K)se,  in  P^*  ^*'- 

order 


i^6S  TRESPASS. 

order  to  separate  his  sheep  from  the  sheep  of  J.  N.,  an  action  of 
trespass  does  not  lie ;  for  as  they  could  not  have  been  easily  se- 
parated witliout  it,  the  chasin^r  was  lawful 
4  Rep.  .38.  If./.  6\  chiise  the  beast  of  j.  N.  with  a  little  dog  out  of  land  in 

Tirringham*s     thg  possession  of»7.  S.,  an  action   of  trespass  does  not  lie;   inas- 
^^*   jl   ^  '   much  as  J,  S»  has  an  election  to  do  this,  or  to  distrain  the  beast. 
(J)  pi.  15.  1  Jon.  131. 

1  Kreem.54  7.  But,  if  J.  S.  chase  the  beast  o?J,N,  with  a  mastiff  dog  out 
King  V.  Rose,  of  land  in  the  possession  of  J.  S.,  and  any  hurt  be  thereby  done 
4  Rep. 38.  ^Q  jjjg  beast,  this  action  does  lie:  the  chasin":  with  such  a  dog 
Cfo.  Car.  254.  1    •  1      r  I 

bemg  uniawiul. 

Bro.  Tresp.  ^^  ^  stranger  chase  the  beast  of  J,  N.  out  of  land  in  the  posses- 

pi.  421.  Kelw.  sion  of  J.  *S.,  action  of  trespass  lies. 

46. 

Oxley  V.  II  Though  a  party  take  a  beast  lawfully  at  first  as  an  estray, 

Watts,  trespass  lies  against  him  if  he  afterwards  labour  it  and  abuse  it.|| 

jy       25  If  the  dog  of  »7.  S,  kill  a  sheep  the  property  of  J".  N.,  an  action 

pi.  162.  of  trespass  does  not  lie,  unless  J,S.  knew  the  dog  had  been  ac- 

customed to  bite  sheep. 
12  Mod.  332.        If  the  owner  of  a  very  fierce  dog  suffer  him  to  go  about  the 
Mason  v.  streets  unmuzzled,  and  the  dog  bite  a  man,  an  action  of  trespass 

Ravnf  608  *  ^^^^  "^^  ^^^'  unless  the  owner  knew  the  dog  to  be  very  fierce. 
S.  C.  ||The  declaration  in  Mason  v,  Keling  was  in  case,  not  trespass ;  and  trespass  does 
not  lie  for  keejnng  a  dog  accustomed  to  bite,  with  a  scienter  —  case  is  the  remedy.  Ld. 
Raym.  608.  1  Barn.  &  A.  620.  1  Stark.  N.  P.  C.  285.  If,  indeed,  a  person  let  loose  a  dan- 
gerous animal,  and  mischief  happen,  he  is  said  to  be  answerable  in  trespass.  3  East.  R. 
596.11 

Fitz.  N.  B.  86.       An  action  of  trespass  lies  for  taking  or  killing  a  dog ;  because, 
Bro.  Tresp.       as  a  dog  is  a  tame  animal,  there  may  as  well  be  a  property  therein 
283.    Cro.^  '  ^^  ^^  ^"y  other  animal. 
Eliz.  125.    Cro.  Jac.  463.    [3  Term  R.  37.    See  also  stat.  10  G.  3.  c.  18.    56  G.  3.  c.  124.] 

I  Freem.  347.  But,  if  while  J,  S.  is  chasing  the  beast  of  J,  N.  with  a  mastiff 
King  y.  Rose,    dog,  in  order  to  drive  it  out  of  land  in  the  possession  oft/.  S., 

jjBut  It  would   j^  j^    ^Q  prevent  mischief  to  his  beast,  kill  the  dofr,  this  action 

seem  that  in        ,         '       /.  *=' 

such  case  the     does  not  lie. 

killing  the  dog  cannot  be  justified,  unless  it  be  necessary  for  the  purpose  of  preventing  his 

killing  the  beast.     1  Saund.  84.     1  Camp.  N.  P.  C.  41.|| 

Cro.  Jac.  45.  This  action  does  not  lie  for  killing  a  dog  found  in  a  warren ; 

Sid.  336.  because,  such  a  dog  is  to  be  considered  as  a  species  of  vermin. 

3  Lev.  28.  And  it  has  been  holden,  that  this  action   does  not  lie  for  kill- 

Barrington  v.  j^g  a  dog  found  in  a  park,  although  the  dog  might  have  been 
Turner.  ^^^^  gj|^^ 

Vere  v.  Lord  ||The  two  last  cases  apply  only  to  dogs  in  warrens  and  parks, 

Cawdor,  strictly  so  called ;  for  it  is  settled  that  a  gamekeeper  cannot 

II  East  R.  .  .r  1  n-  1  •  u  •  .u  11  r 
568.  as  to  the  justify  killing  a  dog  pursuing  a  hare   m  the  manor  and  close  of 

right  of  set-       his  lord.     The  plea  in  this  case  did  not  distinctly  state  that  the 
ting  engines      killing  of  the  dog  was  necessary  in  order  to  preserve  the  hare  ;  but 
for  destroying    jj  jg  doubtful  whether  that  allegation  would  have  made   any 
suhoTlZl.     difference.  II 
Vide  7  Taunt.  489.     1  B.  Moo.  203. 

An  action  of  trespass  does  not  in  the  general  lie  for  the  taking 

or 
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or  killing  of  a  beast  or  a  bird,  which  is  ferce  naturce ;  because 
there  is  no  property  in  either  of  these. 

But,  if  a  beast  or  bird  which  is  fercE  natures  have  been  re-  Bro.  Detin. 
claimed,  this  action  lies  for  tiie  taking   or  killing  thereof;  be-  p].  44.    Bro. 
cause  there  is  a  property  in  the  beast  or  bird.  Iresp.  pi.  407. 

And  an  action  of  trespass  does  in  some  cases  lie  for  taking  or 
killing  a  beast  or  bird  ;  although  the  beast  or  bird  hQfcrcE  naturce, 
and  have  not  been  reclaimed. 

If  a  hare  or  coney  be  tiiken  or  killed  upon  the  land  of  J.  S.,  Fitz.  N.B.  87. 
this  action  lies,  although  the  land  be  not  a  warren,  or  the  hare  or  Godb.  125. 
coney  have  not  been  reclaimed;  ^ov  J.  S.  has,  by  reason  of  its   jf  vf^j^le 
being  upon  his  land,  a  local  property  in  the  hare  or  coney,  {a)        ji^^^  ^  '^' 

cannot  have  a  property  in  rooks  in  a  rookery,  so  as  to  entitle  him  to  sue  for  disturbing  them ; 
for  they  are  destructive  animals.    Hannam  v.  Mockett,  2  Barn.  &  C.  934.|| 

But,  if  a  hare  or  coney  be  driven  off  the  land  of  J".  S.  and  killed   5  Rep.  104. 
by  J.  N,,  J,  S.  cannot  in  the  general  maintain  this  action ;  be-  ^oulston's 
cause  the  property,  which  was  only  a  local  one,  is  determined  by  q^j,' ^^^  ' 
driving  the  hare  or  coney  off  the  land.  \\ride  2  Salk. 

556.     14  East,  249.11 

If,  however,  J,  S.  immediately  pursue  the  hare  or  coney,  which  Godb.  123. 

has  been  driven  off  his  land  and  killed  by  J,  N,,  it  is  not  lawful  Salk.  556. 

for  J.  N.  to  carry  it  away ;  for  by  the  immediate  pursuit  of  J".  S.  ^  ^  ^°^-  '^^' 
the  local  property  is  continued. 

II  Trespass  cannot  be  maintained  for  breaking  and  entering  the  Duke  of  De- 

plaintifTs  free  warren,  and   killing  grouse;  for  grouse  are  not  yonshirer. 

birds  of  warren.n        '         '        ^^  "  ^t'^e 

If  the  beast  of  J.  S.  have  been  unlawfully  taken  by  J.  N.,  an  Bro.  Tresp. 

action  of  trespass  does  not  lie  for  the  retaking  thereof  by  J.S.,  pj.  32.7.    Cro. 

because  J.  N.  was  himself  the  first  wrongdoer.  „i'^-  ^2^- 

°  IJSee  Rex  v. 

Milton,  1  Moo.  8c  Maik.  Ca.  107.1| 
And  for  the  same  reason,  if  the  mare  of  t7. 5.,  which  was  un-  Bro.  Tresp. 

lawfully  taken  by  J,  X,  afterwards  drop  a  foal,  an  action  of  tres-  pi-  323. 

pass  does  not  lie  against  J.  S,  for  the  retaking  of  the  mare,  and 

the  taking  of  the  fbaL 

If  the  beast  of  ,7.  S.  have  been  seized  for  the  use  of  the  king,   Bro.  Tresp. 

9Tid  J.  S.  even. before  office  found  retake  it,  an  action  of  trespass  pi.  357.  \\Vidc 

lies;  for  by  the  seizure  his  property  was  divested,  Wilkms  v. 

5TermR.*112.|| 
An  action  of  trespass  lies  for  the  taking  of  a  beast,  although  it  Bro.  Tresp. 
be  afterwards  retaken  by,  or  restored  to,  the  owner:  for  the  re-  pJ-  221. 
taking  or  restoring    in    such  case    only  goes    in    mitigation  of  Lo^'j' ^^V  g 

2.  To  dead  Property, 

If  a  ship  have  been  wrecked,   and  the  goods  of  J.  iS.  which  Bro.  Tresp. 
were  in  the  ship  be   taken  up  by  J.  X,  J.  S,  cannot  maintain  an  pi.  54.  2  Roll, 
action  of  trespass;   because  J.  N,  did  not  obtain  tlie  possession  of  ^f^^-  ^55- 
ihe  goods  tortiously,  but  by  the  act  of  God,  fipiundcrinir 

wrecks  is  a  capital  felony.    7  &  8  G.  4.  c.  29.  $  I8.|| 

If 
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Bro.  Tresp.  If  the  goods  of  J".  5.,  which  have  been  illegally  taken  in  execu- 

pl.48.  tion  by  a  sheriff,  are  by  the  sheriff  delivered  to  J.  N.y  this  action 

does  not  lie ;  because  the  possession  of  the  goods  was  lawfully 
obtained  by  ,/.  N. 
Bro.  Trcsp.  If  J*  ^'9  in  whom  the  general  property  in  goods  is,  give  or  sell 

nl.  I24.pl.505.  them  to  J.  N.,  but  do  not  deliver  them,  and  J,  N,  take  them,  an 
Latch,  J 13.       action  of  trespass  does  not  lie ;  because,  as  J.  N.  did  by  the  gift 
or  sale  acquire  a  property  in  the  goods,  he  had  a  right  to  the 
possession  of  them. 
Bro.  Tre«p.  But,  if  an  infant,  in  whom  the  general  property  in  goods  is, 

pl.  150.  give  or  sell  them  to  J.  N,,  but  do  not  deliver  them,   and  J.N. 

take  them,  this  action  does  lie  ;  because,  as  the  general  property 
of  the  infant  was  not  divested  by  the  gift  or  sale,  the  possession 
of  the  goods  was  tortiously  obtained  by  J.  N. 
Hid,  If  however  an  infant,  in  whom  the  general  property  in  goods 

is,  give  or  sell  them,  and  also  deliver  them  to  J.  N.,  this  action 
does  not  lie ;  because,  although  the  general  property  of  the  in- 
fant was  not  divested  by  the  gift,  or  sale  and  delivery,  the  pos- 
session of  the  goods  by  J.  N.  was  obtained  lawfully. 
Bro.  Tresp.  If  the  bailee  of  goods  give  or  sell  them  to  J.  N.^  but  do  not  de- 

pl.  si«.  liver  them,  and  J.  N.  take  them,  an  action  of  trespass  lies ; 

because,  as  the  gift  oj  sale  of  a  person  who  had  only  a  special 
property  in  the  goods  did  not  transfer  a  property  to  J.  N.y  his 
possession  of  the  goods  was  tortiously  obtained. 
Bro.  Tresp.  If  a  servant,  who  is  empowered  to  sell  the  goods  of  his  master, 

pi.  295.  give  them  to  J.  N,  and  deliver  them,   and  J.  N.  carry  them 

away,  an  action  of  trespass  does  not  lie ;  because,  as  a  power  to 
sell  goods  implies  a  power  to  transfer  a  property  in  them,  the 
possession  of  the  goods  by  J.  N.  was  lawfully  obtained. 
jjj^  But,  if  a  servant,  who  has  only  the  custody  of  his  master's 

goods,  give  or  sell  them  to  J.  N,  and  deliver  them,  and  J.  N. 
carry  them  away,  this  action  lies ;  because,  as  the  servant  had 
no  power  to  transfer  a  property  in  the  goods,  the  possession  of 
the  goods  by  J.  N.  was  tortiously  obtained. 
Bro.  Bar.  and         It  seems  to  be  the  better  opinion,  that  if  the  goods  of  J.  S.  be 
Feme,  pl.  36.    given  or  sold,  and  delivered  by  his  wife  to  J.  N.,  and  J.  N.  carry 
1  02 '^*^^'        them  away,  an  action  of  trespass  does  not  lie ;  because,  as  a  wife 
has  a  power  over  the  goods  of  her  husband,  the  possession  of 
J.  N.  was  lawfully  obtained. 
Sen.  8flO.  If  goods  have  been  seized  illegally  by  an  officer  of  the  customs, 

l^l^r.         an  action  of  trespass  lies;  notwithstanding  there  was  a  probable  ' 

ST^/I!^*      cause  of  seizure ;  for  the  officer  acted  at  his  peril, 
[lint  in  the  * 

Court  of  Exchequer,  Lord  C.  B.  Buty^ Montague,  and  Page^  against  Pnce,  held,  that  where  an 
officer  has  made  a  seizure,  and  there  is  an  information  upon  it,  &c.  which  goes  in  favour  of  the 
party,  who  afterwards  brings  trespass,  the  shewing  these  proceedings  is  sufficient  to  excuse  the 
officer :  it  is  competent  to  make  out  a  probable  5ause  for  his  domg  the  act.  Vin.  Abr.  tit. 
Evidence,  (P)  b.  6.  —  In  actions  of  trespass  against  custom-house  officers  for  taking  goods,  the 
onus  probandi  of  nonpayment  of  the  duties  lies  upon  the  defendants.  Salomon  v.  Gordon, 
2  I31.It.  813.  Henshaw  v.  Pleasance,  Id.  1174.]  \^Scd  vide  19  G.  2.  c.  34.  §  16.  for  the  pro- 
tection of  of  custom-house  officers  from  actions  for  seizures.JI 

23G.3.  C.70.        II  Excise  officers  are  protected  from  vexatious  actions  by  the 
23  Geo.  3.  c.  70.,  which  provides,  that  in  case  of  any  suit  or  in- 
formation 
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formation  brought  on  any  seizure  under  the  excise  laws,  and  the 
judge  shall  certify  that  there  was  probable  cause  for  the  seizure, 
the  claimer  shall  not  be  entitled  to  costs. 

The  30th  section  requires  a  month's  notice  of  action  to  be 
given  to  any  excise  officer  before  suing  out  the  writ,  and  em- 
powers him  to  tender  amends. 

Searchers  of  leather,  appointed  under  the  2  Jac.  1.  c.  22.,  are  Warner  v. 
not  protected  by   any   statute;  and  therefore,   as  their  autho-  Varlcy, 
rity  is  to  seize  leather  insufficiently   dried,  and  carry  it  before  ^ Term R, 445. 
triers,  if  they  seize  leather  which  is  sufficiently  dried,  though  to 
the  best  of  their  judgment  it  seemed  not  so,  they  are  liable  to  an 
action  of  trespass.  (| 

If  the  goods  of  J".  N,  are  taken  by  a  sheriff,  who  has  a  writ  to  Bro.Tresp. 
levy  the  goods  of  J.  S.,  an  action  of  trespass  lies ;  for  the  sheriff  pi.  364. 
is  at  his  peril  to  take  care  that  he  do  not  levy  the  goods  of  any  ^  ^^'''  ^^^^- 
other  person  than  J.  &  'J^.^lt^; 

381.    [Ack worth  v.  Kempe,  Dougl.  40.  S.  P.] 

II  But  if  the  goods  of  A,  are  taken  under  a  precept  issued  by  Holrovd  v. 
the  steward  of  a  court  baron,  commanding  his  bailiff  to  take  the  Breare, 
goods  of  2?.,  the  steward  is  not  liable  to  an  action  of  trespass  at  ^  Barn.&  A. 
suit  of  A. ;  for  the  steward  is  a  judicial  officer,  and  not  a  minister  2^Carr^&  P^ 
rial  one,  like  a  sheriff.  ||  Ca.  582. 

I4  J.  S.  take  the  goods  of  J".  N.,  to  prevent  them  from  being  Bro.  Tresp. 
stolen  or  spoiled,  an  action  of  trespass  lies ;  because  the  loss  to  pi.  213. 
J.  N,  would  not,   if  either  of  these  things  had  happened,  have 
been  irremediable. 

But,  if  the  goods  of  J".  N,  are  in  danger  of  being  destroyed  by  Ibid. 

fire,  and  J.  S.,  in  order  to  prevent  this,  take  them,  the  action 
does  not  lie ;  because  the  loss,  if  this  had  happened,  would  have 
been  irremediable. 

It  is  said  in  one  book,  that  an  action  of  trespass  does  not  lie  for  Bro.  Tresp. 
the  taking  of  goods,  after  the  person  who  took  them  has  been  in-  pi.  4i5. 
dieted  for  felony  and  acquitted ;  for  that,  as  omne  majus  trahit  ad 
se  minus,  the  trespass  is  extinguished  in  the  felony. 

But  it  is  in  other  books  laid  down,  that  if  J.  S.,  who  has  been   *  Jon- 1  so. 
indicted  for   feloniously  taking  the  goods  of »/.  iV^.,  have  been  ac-  ^'^^^^J^J*"^ 
quitted,  J,  N.  may  maintain  this  action  ;  because,  as  it  does  not  Latch  144. 
in  this  case  appear  from  the  record  that  the  taking  was  felonious,  Noy,  82. 
it  seems  highly  reasonable  that  J,  N.  should  recover  the  value  of  Sty.  346. 
his  goods. 

An  action  of  trespass  does  not  lie  for  the  taking  of  goods,  for   1  Jon.  lis. 
which  an  appeal  of  robbery  has  been  brought ;  for  a  person,   ^  ^o.    Mark- 
who  has  bv    bringing    the    appeal  affirmed    the   taking    to  be  f^p^  *  [^4^'*' 
felonious,  shall  not  afterwards  be  received  to  say  that  it  was  only  g,  (j^  * 
a  trespass. 

It  has  been  in  one  case  holden,  that  if  J.  S.  have  been  con-  1  Jon.  147. 
victed  or  attainted  of  feloniously  taking  the  goods  of  .7.  N.,  J.  N,  ^^o.    Mark- 
cannot,  provided  he  did  himself  give  evidence,  or  did*  procure  p^^h '  f^^^ 
any  person  to  give  evidence  against  J,  S.,  maintain  an  action  of  Latch*  144. 
trespass  ;  because  he  is  in  either  case  entitled  under  the  21  H.  B.  S.C.  '  Noy, 
c.  1 1 .  to  a  restitution  of  the  goods.  8«.  S.C. 
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2  Roll.  Abr. 

557.  (Y)pl.24. 
Dawkes  v. 
Cavenagh, 
Mich.  1652. 
1  Jon.  147. 

Markhum  v. 
Cobb.    Latch, 

144.  S.  C. 

Hoy,  82.  S.  C. 


It  is  laid  down  in  a  subsequent  case,  that  an  action  of  trespass 
does  lie  in  such  case;  for  that,  as  the  party  robbed  has  done  his 
duty  to  the  public  in  prosecutin^r  the  thief,  it  is  reasonable  he 
should  have  a  remedy  for  the  injury  to  himself. 

It  appears  from  the  report  of  the  former  case,  that  the  three 
justices  were  divided  in  opinion,  whether  an  action  of  trespass 
does  lie,  where  J.  S.,  who  took  the  goods  of  J.  N.,  has  been  con- 
victed or  attainted  of  taking  them  feloniously ;  although  no  evi- 
dence were  given  against  J.  S,  by  J.  N.,  or  by  any  person  pro- 
cured by  him.  Doddridge  J.  and  Whitelock  J.  were  of  opinion, 
that,  where  the  party  robbed  has  been  a  party  to  the  prosecution, 
he  is  a  party  to  the  record  of  conviction  or  attainder  by  which  the 
taking  of  the  goods  appears  to  have  been  felonious;  and  conse- 
quently he  shall  not  be  afterwards  received  to  say,  that  the  offence 
was  only  a  trespass :  but  that,  where  the  party  robbed  has  not 
been  a  party  to  the  prosecution,  he  may  maintain  an  action  of 
trespass ;  and  the  rather,  because  he  would  otherwise  be  without 
remedy;  for  the  21  H.  8.  c.  11.  only  gives  restitution  of  the 
goods,  "  where  the  felon  is  co?ivicted,  or  otherwise  attainted,  by 
"  reason  of  the  evidence  given  by  the  party  robbed,  or  by  any  other  by 
"  hispocurement." — But  Jones  J.  was  of  opinion,  that  this  action 
does  not  lie  in  either  case.  He  admitted,  that,  if  the  party  robbed 
bring  an  action  of  trespass  before  the  conviction  or  attainder  of 
the  person  who  took  them,  the  latter  cannot  plead,  that  he  took 
the  goods  animofurandi ;  for  that  he  shall  not  be  suffered  to  de- 
feat the  action  by  such  an  explanation  of  his  intention  ;  but  that, 
if  it  appear  from  a  record  that  the  taking  of  the  goods  was  felo- 
nious, this  may  be  pleaded  in  bar  of  the  action  of  trespass. 

II  Lord  Hale,  referring  to  the  above  cases,  lays  it  down,  that 
after  the  party's  conviction  an  action  lies  for  the  party  injured ; 
*'  because  now  the  party  hath  prosecuted  the  law  against  him, 
"  and  no  mischief  to  the  commonwealth." 

And  in  a  late  case  it  was  decided,  that  after  an  acquittal  of  a 
Leng,  12  East  party  for  a  felony,  he  may  be  sued  in  an  action  of  trespass  for 
^°^'  damages  for  the  civil  injury,  if  the  plaintiff  be  not  shewn  to  have 

colluded  in  procuring  the  acquittal.  || 

If  J,  S.  extort  money  from  J.  N,,  an  action  of  trespass  lies ; 
every  act  of  extortion  being  a  trespass. 


1  Hale,  P.  C. 
546. 


Crosby 


11  Mod.  137. 
Woodward's 
case.  ||This  is 

a  dictum  of  Lord  Holt,  whose  words  are  "  an  action  of  trespass  will  lie  for  frightening  an- 
**  other  out  of  his  money."  If  by  frightening  is  meant  using  violence  amounting  to  an  assault, 
then  no  doubt  trespass  will  lie  ;  but  extortion  by  any  other  means,  it  is  conceived,  is  not  the  sub- 
ject of  an  action  of  trespass.H 

2  Roll.  Abr.  If  the  obligor  take  away  a  bond  from  the  obligee,  an  action  of 

557.  (D)  pi.  1.    trespass  lies. 

Bro.  Tresp.  An  action  of  trespass  lies  against  a  rector  or  vicar  for  taking  a 

pi.  181.  coat  of  arms  or  a  grave-stone  out  of  his  church;  for  neither  of 

these  is  to  be  considered  as  an  oblation. 

II  And  it  has  in  a  late  case  been  held  by  the  Court  of  Common 
Pleas,  that  although  the  freehold  of  the  churchyard  is  in  the 
parson,  yet  trespass  lies  by  the  erector  of  a  tombstone  against 
a  person  who  wrongfully  removes  it  from  the  churchyard,  and 
erases  the  inscriplion.H  If 


Spooner  v. 
Brewster, 
3  Bing.  136.; 
and  see  the 
cases  there 
cited. 
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If  J.  S,  who  has  a  deed  belonging  to  J,  N.  in  his  power,  tear  Bro.  Tresp. 
off  the  seal,  an  action  of  trespass  lies.  pi.  29. 

If  a  miller  take  toll  of  corn,  whereof  none  ought  to  be  taken,  Bro.  Tresp. 
an  action  of  trespass  lies.  pi.  47. 

If  J,  S,  draw  wine  out  of  the  vessel  of  J,  N.  and  afterwards  pj^^  jj  B  as 
fill  up  the  vessel  with  water,  an  action  of  trespass  lies;  for  by  so 
doing  the  residue  of  the  wine  is  damaged. 

The  owner  of  a  several  fishery  may  distrain  nets  found  in  his  Cro.  Car.  228. 
water,  as  being  damage-feasant ;  but,  if  he  cut  them,  an  action  of  Raynalv. 
trespass  lies.  Champemoon. 

'  11  But  he  may 

place  hooks  in  the  bed  of  the  stream  to  destroy  them^per  Gibbs  C.  J.,7  Taunt.  529.|| 

II  So  a  land-owner  may  distrain  tithes  as  damage-feasant,  if  the   Williams  v. 
tithe-owner  do  not  fetch  them  away  in  a  reasonable  time  after   Ladner, 
they  are  set  out  and  notice  given ;  but  if  the  land-owner  turn  his   ^  Term  R.  72. 
cattle  to  consume  such  tithes,  he  is  liable  to  an  action  of  trespass.  || 

If  the  master  of  a  ship,  in  order  to  prevent  her  from  sinking,    2  Roll.  Abr. 
throw  goods  overboard,  an  action  of  trespass  does  not  lie ;  the   567.  (K)  pi.  2. 
doing  of  this  being  necessary  for  preserving  the  lives  of  the  per-  j^     l^^'* 
sons  on  board.  head  Average, 

Vol.V.JI 

If  the  goods  of  J.  S.  which  have  been  taken  unlawfully  by   Bro.  Tresp. 
Jl  N,  are  titken  by  J".  S.,  an  action  of  trespass  does  not  lie ;  be-  Wy^^%^'^!^' 
cause  J,  N,  was  himself  the  first  wrong-doer.  jjsee  Channon 

V.  Patch,  5  Barn.  &  C.  897.|| 

If  leather  which  was  unlawfully  taken  from  J.  S.  be  made  into  Bro.  Tresp. 
shoes,  an  action  of  trespass  does  not  lie  against  J".  S.  for  taking  pi.  23. 
the  shoes. 

If  a  piece  of  timber  which  was  illegally  taken  from  J.  S.  have  Ibid. 
been  liewed,  this  action  does  not  lie  against  J,  S,  for  retaking  it. 

But  if  a  piece  of  timber,  which  was  illegally  taken,  have  been  Ibid. 
used  in  building  or  repairing,  this,  although  it  is  known  to  be 
the  piece  which  was  taken,  cannot  be  retaken ;  the  nature  of  the 
timl)er  being  changed ;  for  by  annexing  it  to  the  freehold  it  is 
become  real  property. 

If  the  money  of  J.  S,,  which  is  not  to  be  distinguished  from   Ibid. 
the  money  of  J.  N.,  have  been  illegally  taken  by  J.  A^.,  it  is  not 
lawful  for  J".  5.  to  take  any  money  from  J,  N,,  because  he  cannot 
be  certain  that  he  takes  his  own  money. 

If  ,/.  S.  mix  an  unknown  quantity  of  his  corn  or  money  with  Cro.  Jac.  366, 
an  unknown  quantity  of  the  corn  or  money  of  J.  iST.,  and  ./.  N.  Wardv.Ayrc. 
take  the  whole,  an  action  of  trespass  does  not  lie ;  because  it  can- 
not l)c  known  how  much  thereof  is  the  property  of  .7.  S.;  and  as 
the  intermixing  must  have  proceeded  from  a  design  of  getting 
some  of  the  corn  or  money  of  ./.  N,  or  from  the  folly  of  J.  iS.,  it 
is  very  reasonable  that  J.  S»  should,  in  cither  case,  be  punished 
with  the  loss  of  his  own  corn  or  money. 

An  action  of  trespass  did  lieretofore  lie  for  distraining  goods 
for  money  due  for  the  relief  of  the  poor,  in  case  there  were  a 
defect  in  the  authority  under  which  the  distress  was  taken. 

Vol.  VII.  X  x  But 
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17G.8.  C.S8. 
§8. 


Durrant  t. 
Bop,  6  Term 
R.  58a 


Bro.  Tresp. 
pi.  221. 
'J  Roll.  Abr. 
569.  pi.  3.  pl.6. 


37  H.  6.  3: 
pi.  36. 


Bro.  Tresp. 

pL  213. 


Ibid, 


Ibid. 


Ibid, 


Latch,  120. 
Millcn  V. 
Fawdry. 

2  Roll.  Abr. 

565.  Toplady 
v.Sealy. 

2  Roll.  Rep. 
55. 

2  Roll.  Abr. 

566.  l.pl.  9. 
Cro.  Eliz.  329. 


But  it  is  by  17  Geo.  2.  c.  38.  §  8.  enacted,  "  That  where  any 
"  distress  shall  be  made  by  an  overseer  for  money  justly  due  for 
"  the  relief  of  the  poor,  the  distress  shall  not  be  deemed  unlaw- 
"  ful,  nor  the  party  making  it  a  trespasser,  on  account  of  any  de- 
♦*  feet,  or  want  of  form,  in  the  warrant  of  appointment  of  such 
"  overseer,  or  in  the  rate  of  assessment,  or  in  the  warrant  of 
"  distress  thereupon." 

[It  is  not  competent  to  a  person  to  try  an  objection  to  a  rate 
in  an  action  of  trespass  against  the  officers  who  may  distrain  for 
the  nonpayment  of  the  rate ;  the  proper  mode  of  proceeding  in 
such  case  is  by  appeal.] 

An  action  of  trespass  lies  for  the  taking  of  goods,  although  they 
are  afterwards  retaken  by,  or  restored  to,  the  owner ;  for  the  re- 
taking or  restoring  only  goes  in  mitigation  of  damages. 

(F)  For  what  Injuries  to  Real  Property  an  Action  of 
Trespass  lies. 


1.  To  Land. 


I 


F  a  man,  who  is  assaulted  and  in  danger  of  his  life,  run  through 
the  close  of  another  without  keeping  in  a  footpath,  an  action 
of  trespass  does  not  lie ;  because  the  doing  of  this,  it  being  neces- 
sary for  the  preservation  of  his  life,  is  lawful. 

If  «7.  S.  go  into  the  close  of  J.  N,  to  succour  the  beast  of  «7.  N., 
the  life  of  which  is  in  danger,  an  action  of  trespass  does  not  lie ; 
because,  as  the  loss  to  J,  N,  if  the  beast  had  died  would  have 
been  irremediable,  the  doing  of  this  is  lawful. 

But  if  J.  S,  go  into  the  close  of  J,  N,  to  prevent  the  beast  of 
J.  N,  from  being  stolen,  or  to  prevent  his  corn  from  being  con- 
sumed by  hogs  or  spoiled,  this  action  does  lie ;  for  the  loss,  if 
either  of  these  things  had  happened,  would  not  have  been  irreme- 
diable. 

If  a  tree  the  property  of  J,  S.  be  blown  down,  and  it  fall  upon 
the  land  of  J.  N,,  and  J,  S,  go  upon  the  land  to  take  it  away,  an 
action  of  trespass  does  not  lie. 

But  if  the  loppings  of  a  tree  belonging  to  J,  S.,  fall  upon  the 
land  of  J.  N.,  and  J.  S,  go  upon  the  land  to  take  them  away,  this 
action  does  lie,  provided  the  falling  of  them  there  might,  by  using 
proper  caution,  have  been  prevented. 

If  the  fruit  of  a  tree  belonging  to  J,  S,  fall  upon  the  land  of 
J.  N,,  and  J,  S.  go  upon  the  land  to  take  it  away,  an  action  of 
trespass  does  not  lie ;  because  the  falling  of  this  there  could  not 
be  prevented. 

If  J.  S,  walk  without  keeping  in  a  footpath  in  the  close  of  J.  N. 
to  look  for  a  beast  which  he  has  lost,  an  action  of  trespass  lies. 

But  if  the  beast  of  J.  S.,  which  has  been  stolen,  be  put  into  the 
close  of  J,  N,,  and  J.  S,  go  therein  to  take  it  away,  this  action 
does  not  lie. 

If  J.  S.  have  driven  the  beast  of  J".  N.  into  the  close  of  Jl  5.,  or, 
if  it  had  been  driven  thereinto  by  a  stranger  with  the  consent  of 

J'  S-9 
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J.  S.,  and  J.  N,  go  thereinto  to  take  it  away,  this  action  does  not 
lie ;  because  J.  *S.,  was  himself  the  first  wrong-doer. 

KJ.S.  chase  the  beast  of  Ji  N.^  which  is  damage-feasant  in  the 
close  of  .7.  S.y  into  the  ground  of  J.  N.,  an  action  of  trespass  does 
not  lie  ;  because  J.  S.  had  a  right  to  do  this. 

But  if  a  stranger  chase  the  beast  of  J.  N.,  which  is  damage- 
feasant  therein,  out  of  the  close  of  J.  5.,  this  action  does  lie ;  for 
by  doing  this,  although  it  seem  to  be  for  his  benefit,  J.  S.  is  de- 
prived of  his  right  to  distrain  the  beast. 

If  a  sheriff,  who  comes  to  replevy  the  beast  of  J.  S.  which  is 
impounded  in  die  close  of  J".  N.,  break  down  the  fence  of  the 
close  and  enter  that  way,  when  he  might  have  gone  through  the 
gate,  an  action  of  trespass  lies. 

But  if,  by  reason  of  the  threat  of  J".  N.,  the  sheriff  fear  his  life 
will  be  in  danger  if  he  go  through  the  gate,  and  in  consequence 
of  this  he  break  down  the  fence  of  the  close,  and  enter  that  way, 
tliis  action  does  not  lie. 

If  a  beast  have  been  distrained  damage-feasant,  an  action  of 
trespass  dojds  not  lie  for  the  damage  done  ;  for  the  posessor  of  the 
land,  after  having  made  his  election  to  distrain,  ought  not  to  have 
another  remedy  for  the  same  injury. 

As  the  beast,  however,  is  in  such  case  a  mere  pledge,  and  not 
a  satisfaction  for  the  damage  done,  if  it  die,  or  escape  so  as  to  be 
lost,  without  the  default  of  the  distrainer,  this  action  does  lie ;  be- 
cause, as  the  detaining  of  the  beast  was  owing  to  the  default  of 
the  owner,  in  not  making  a  satisfaction  for  the  damage  done,  he 
ought  to  take  the  consequence  of  its  dying  or  escaping. 

But  if  the  death  or  escape  of  the  beast  were  owing  to  the  de- 
fiiult  of  the  distrainer,  he  cannot  maintain  this  action ;  for  it  would 
be  very  hard  that  the  owner  should,  after  losing  his  beast  by  the 
default  of  the  distrainer,  be  liable  to  make  satisfaction  for  the 
damage  done. 
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Latch,  120. 
Millen  v. 
Fa  w  dry. 

Bro.  Tresp. 
pi.  421. 
kelw.  46.  B. 


2  Roll.  Abr. 
552.  (O) 
pi.  7. 

2  Roll  Abr. 
552.  (O) 
pi.  8. 


12  Mod. 

663.  Vasper 
V.  Edwards. 
Salk.  248. 

12  Mod.  663, 

664.  Vasper 
V.  Edwards. 
Ld.  Raym. 
720. 
Salk.  248. 

12  Mod. 
663,  664, 

665.  Vasper 
V.  Edwards.   ♦ 
Ld.  Raym. 
720. 
Salk.  248. 

An  action  of  trespass  lies  for  erecting  a  stall  in  a  public  mar-  stra.  1 239. 
ket;  for,  notwithstanding  every  man  has  of  common  right  the  The  Mayor 
liberty  of  selling  in  such  market,  no  man  can  erect  a  stall  on  the  ^^  North- 
soil  of  another  without  his  permission.  Ward  U^Wils 
107.  S.  C]     \\ride  Willes  R.  623.  Smith  v.  Pearce,  Woodfairs  Land.  &  Ten.  542.^ 

[So  it  lies  for  placing  tables,  stools,    in  a  market-place  for  j^^yor  &c.  of 
sale  without  the  leave  of  tiie  owner  of  the  soil.]  Norwich  v. 

Swann,  2  Bl.  Rep.  1116. 

If  a  person  who  is  bound  to  erect  a  building  upon  the  land  of  Bro.  Tresp.  pi. 
J.  5.,  bruig  a  carpenter,  not  being  one  himself,  upon  the  land  of  342. 
J,  S,Xo  erect  the  building,  an  action  of  trespass  does  not  He ;  be- 
cause the  doing  thereof  is  of  necessity. 

If  .7.  S,  who  is  bound  to  repair  a  bridge  cannot  do  this  without  Bro.  Tresp.  pi. 
coining  upon  the  land  of  J".  M,  an  action  of  trespass  does  not  lie  ^^^' 
for  his  coming  thereupon  ;  because  the  doing  of  this  is  necessary. 

But  if  .7.  S.  have  commanded  A.  to  deliver  a  beast   to  ,7.  X,  Bro.  Tresp.  pi. 
and  J.  N,  go  into  the  close  of  .7.  S.  to  receive  the  beast,  this  action  54«. 

X  X  2  docs 
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3  Roll.  Abr. 
567.(M)pl.  1. 


Bro.  Tresp.  pi 

400. 


2  Roll.  Abr. 
564.  (H).  pi 


does  lie ;  for,  as  the  beast  might  have  been  delivered  at  the  gate 
of  the  close,  the  going  of  J.  N.  thereinto  is  not  necessary. 

If  J.  S,  have  sold  trees  growing  upon  his  land  to  J.  N,,  and 
J.  N.  go  upon  the  land  to  cut  and  take  them  away,  an  action  of 
trespass  does  not  lie ;  the  right  of  doing  this  being  incident  to  the 
purchase. 

And,  for  the  same  reason,  if  the  land,  on  which  trees  growing 
are  sold,  be  afterwards  sold,  and  the  vendee  go  upon  the  land  to 
cut  and  take  them  away,  this  action  does  not  lie. 

If  a  man,  who  was  seised  in  fee  of  land,  after  having  felled  trees 
thereupon  die,  and  his  executor  go  upon  the  land  within  a  reason- 
pl.if.  ilSrownl.  sonable  time  after  his  death  to  take  them  away,  an  action  of  tres- 
^^**  pass  does  not  lie  ;  because  the  law  gives  an  executor  a  reasonable 

time  to  possess  himself  of  the  goods  of  his  testator. 
2  Roll.  Abr.  If  J.S.,  who  has  a  right  to  a  pipe  which  serves  as  a  water- 

567.  (M)  pi.  2.  course  through  the  land  of  J.  N,,  come  upon  the  land  of  J".  A*. 
and  dig,  in  order  to  unstop  or  mend  the  pipe,  an  action  of  tres- 
pass does  not  lie;  for  the  right  of  doing  both  is  incident  to  the 
right  of  pipe. 

If  a  man  go  with  men  or  horses  upon  land,  which  lies  conti- 
guous to  a  navigable  river,  to  tow  a  boat  or  barge,  an  action  of 
trespass  does  not  lie;  because  the  doing  of  this  is  for  the  public 
good. 

cannot  be  supported  as  a  general  proposition :  there  is  no  common  law  right  of  towing  upon 
navigable  rivers :  it  can  be  supported  only  by  usage.  Ball  v.  Herbert,  3  Term  R.  255.]  \\Vide 
Hale  de  Port.  Mar.  79.  1  Burr.  R.  292.|| 

IjThe  public  have  no  common  law  right,  independent  of  usage, 
to  bathe  in  the  sea,  and  as  incident  thereto  to  cross  and  recross 
the  sea-shore  on  foot,  and  in  bathing  machines  for  that  purpose ; 
and  the  owner  of  the  soil  of  the  sea-shore  may  maintain  trespass 
against  persons  doing  so.|| 

If  J,  S,  dig  upon  the  land  of  J.N»  to  raise  a  bulwark  against 
a  public  enemy,  an  action  of  trespass  does  not  lie ;  because  the 
doing  of  this  is  for  the  safety  of  the  public. 

If  tZ  S.  go  into  the  ground  of  J".  N,  to  beat  or  draw  for  a  fox, 
badger,  or  any  animal  of  the  vermin  kind,  in  order  to  hunt  it, 
an  action  of  trespass  lies. 

But  if  .7.  S.  pursue  a  fox,  badger,  or  any  animal  of  the  vermin 
kind,  into  the  ground  of  J.  N.,  and  hunt  it  there,  this  action 
does  not  lie ;  because  the  destruction  of  such  animals  is  for  the 
public  good. 
3  Term  R.  259.  n.|| 

If,  however,  the  fox,  of  which  J,S.  is  in  pursuit,  run  to  earth 
Cro.  Jac.  321.   in  the  ground  of  J.  N.,  and  J,  S.  dig  it  out,  this  action  lies;  for 
the  fox  might  have  been  got  out  without  digging. 

The  point  is  not  perhaps  quite  settled  ;  but  it  seems  to  be  the 
better  opinion,  that  if  ,7.  S.  pursue  an  animal,  not  of  the  vermin 
case  against       ^'"'''  *"^"  ^^^^  ground  of  J.  X,  an  action  of  trespass  does  lie, 
J.S.   Sutton    notwithstanding  the  animal  was  found  in  the  ground  of  J.  S. 
V.  Moody,  Lord  Raym.  250. ;  ei  vide  7  Taunt.  534.1| 

It 


Ld.  Raym. 
725. 

Young's  case. 
[The  doctrine 
here  advanced 


Blundell  v. 
Catterall, 
5  Bam.  &  A 
268. 


Bro.  Tresp. 
pi.  2  IS. 


2  Bulstr.  62. 
Cro.  Jac.  32 


2  Balstr.  62. 
Cro.  Ja.  321. 
[Gundry  v. 
Feltham, 

1  Term  R. 

.734.  S.P.] 

2  Bulstr.  62. 
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It  is  in  some  books  laid  down,  that  ifJ,S.,  who  has  started  a  n  Mod.  75. 
hare  in  his  own  ground,  pursue  it  to  the  ground  of  J".  N.  and  Godb.  122. 
kill  it  there,  an  action  of  trespass  does  not  lie ;  because  the  local  ^^^^-  ^^^' 
property  in  the  hare,  which  was  in  J,  S.,  is  continued  by  the 
pursuit. 

But  it  is  laid  down  in  other  books,  that  although  J,  S.,  who  Bro.  Tresp. 
has  flown  a  hawk  at  a  pheasant  in  his  own  ground,  is  entitled  pl-  m- 
thereto  if  it  be  killed  in  the  ground  of  J.  N.,  if  he  go  upon  the  ^  Bulstr.  61. 
ground  of  J.  N,  to  take  it  away,  an  action  of  trespass  lies.     And  2  Bulstr.  fii. 
it  is  in  one  book  said,  that  all  hunting,  except  for  the  destruction  iJSee  p.  676.|| 
of  vermin,  is   unlawful.     If  this   be  so,  it  follows,  that   every 
person,  who   hunts   an  animal  not  of  the  vermin  kind  in  the 
ground  of  another,  is  liable  to  an  action  of  trespass. 

If  J.  S.,  who  is  entitled  to  corn  growing  upon  the  land  in  the  1  inst.  56. 
possession  of  J.  N.,  go  thereupon  to  cut  and  take  it  away,  an 
action  of  trespass  does  not  lie;  for  quando  lex  aliquid  concedit^ 
concedere  videtur  el  id  per  qiiod  devaiitur  ad  illud. 

But  if  J,  S.  do  in  such  case  go  upon  the  land  and  cut  the  corn  1  Ventr.  222. 
before  it  be  ripe,  this  action  lies ;  it  being  neither  necessary  nor  Parrot  v. 
proper  that  corn  should  be  cut  before  it  is  ripe.  Bridges. 

If  the  person,  to  whom  tithe  which  has  been  set  out  belongs,  Bro.  Tresp. 
go  upon  the  land  on  which  it  is  set  out,  and  do  what  is  necessary  PJ*  ^^• 
to  prepare  it  for  being  carried  away,  an  action  of  trespass  does  j^^^  Y)\^m. 
not  lie.  pi.  12. 

If  J".  5.  be  about  to  distrain  a  beast  upon  land  holden  of  him,   1  Inst.  ifii. 
and  the  tenant,  after  J.  S.  has  had  a  view  of  the  beast  upon  the  2  Roll.  Abr. 
land,  drive  it,  in  order  to  prevent  it  from  being  distrained,  into  566.(1)  pi.  12. 
the  land  of  J.  N.y  and  J.  S,  follow  to  distrain  it  there,  an  action 
of  trespass  does  not  lie. 

If  J.  S,  make  coney-boroughs  in  his  own  ground,  and  some  5  Rep.  io4' 
conies  bred  therein  do  damage  in  an  adjoining  ground  of  J.  N.,  Boulston's 
and  «/.  N,  kill  them,  an  action  of  trespass  does  not  lie ;  because  J^^*^-    ^^°' 
as  J.  S.  had  no  property  in  the  conies,  which  are  Jercc  natures     ^^' 
after  they  were  gone  out  of  his  own  ground,   he  is  not  answer- 
able for  the  damage  done. 

II  An  action  of  trespass  lies  for  digging  up  coney-boroughs  in  Copev.  Mar- 
a  common. II  ^^al,  1  Wils. 

"  51. 

An  action  of  trespass  lies  for  catching  fish  in  a  several  fishery,   j  j^g^  jgg. 

Cro.  Cor.  55i.     Sulk.  637. 

It  is  laid  down,  that  this  action  does  not  lie  against  a  stranger  i  ingt.  122. 

for  catching  fish  in  a  free  fishery;  for  that,  as  divers  persons  Cro.  Car.  554. 

have  a  right  to  fish  therein,  no  one  of  them  can  maintain  the  J^^lk.  637. 

action.     But  Holt  C.  J.  and  DolOen  J,  were  of  opinion,  upon  the  j^clJ^p  ^Carth 

authority  of  a  writ  in  the  register,  that  any  one  having  a  right  «j86.    Reg.  95! 

to   fish   in   a  free  fishery  may   maintain   this  action  against  a  Fitz.  N.B.  88. 

stranger  (a),  who  has  catched  fish  therein ;  and  it  was  satdiyy^lloli  ^^"^  '  nl**^ 

C.  J.,  that  a  free  fishery  is  a  very  diflerent  thing  from  a  connnon  v"7);uikin8°^ 

fisher)'.      Giles  Eyre  J.  was,  however,  of  a  contrary  opinion  ;  .-  Mod.  97.' 

and  CarthenD  Seijeant,  who  moved  in  arrest  of  judgment,  said,  Comb.  1 1. 
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^  .    .     that  many  thincrs  contained  in  the  writs  in  the  reffister  are  not  at 

Turner,  cited     ,i  •    j      1  ^  ^ 

inCarth.286.    this  day  law. 

in  marg.  it  was  holden,  that  trespass  would  not  lie  for  fishing  in  a/reejishert/.  However,  in 
the  case  of  the  Mayor  of  Oribrd  v.  Richardson,  4  Term  R.  439.  2  H.  Bl.  182.  where  the  de- 
claration was  in  trespass,  there  were  counts  for  fishing  in  the  free  fishery,  and  no  objection 
taken.  Idco  qu.]  jjj^tde  as  to  distinctions  between  a  several  fisher}',  and  free  fishery,  and  com- 
mon of  fishery.     Co.  Litt,  122.  a.  n.  7.|| 

1  Mod.  105.  An  action  of  trespass  does  not  lie  for  fishing  in  a  river  where 
Anon,  [(a) But  the  tide  flows;  because,  as  the  property  in  the  soil  of  all  such 

a  man  may        rivers  is  in  the  kins,  all  persons  have  prima  facie  a  right  to  fish 
have,andmay  .„^,^g^    .   ) 
in  an  acuon  of  ^    ' 

trespass  reply  to  a  general  defence  of  this  kind,  an  exclusive  and  appropriate  privilege  of  fish- 
ing even  in  arms  of  the  sea.  Such  right  indeed  is  not  to  be  presumed,  but  the  contrary.  It 
may,  however  be  estiiblished  by  prescriptive  usage.  4  Burr.  2162.  4TermR.  4J9.  Vide 
etiam  Hale  de  Jure  Maris,  c.  5.]     ||Ward  v.  Creswell,  Willes  R.  265.|1 

Bro.Tresp.  If  t7. 5.,  by  digging  a  ditch  in  his  own  land,  divert  water  from 

pi.  186.  the  mill  oft/.  N,.,  and  thereupon  J.  N,  go  upon  the  land  oUJ.S., 

o  M  fi  Ah  ^^^  ^^^  "P  ^^  ditch  with  the  earth  which  was  digged  thereout, 
565  (I)  dL  8      ^"  action  of  trespass  does  not  lie ;  because  t/.  S.  was  himself  the 

first  wrongdoer. 

Bro.  Tresp.  If  J'  S.  have  a  right  of  common  on  a  piece  of  land,  and  J.  N. 

pi.  345.  have  a  piece  of  land  adjoining  to  the  commonable  piece  which 

he  is  not  bound  to  enclose,  and  the  beast  of  J,  5.,  which  was  put 

upon  the  commonable  piece,  go  upon  the  land  of  «7.  N,,  an  action 

lies  ;  for  it  was  the  duty  of  J,  S.  to  have  prevented  this. 

Bro.  Tresp.  ^"^  *^  »^*  •^•>  ^^^°  ought  to  keep  up  a  fence  between  a  close  of 

pi.  192.  his  and  a  close  of  J,  jV.,  suffer  the  same  to  be  out  of  repair,  and 

2  Roll.  Abr.  the  beast  of  J.  N.  go  through  the  fence  int^^  the  close  of  J.  S,, 
565  (I)  pi.  3.     ^i^jjj  action  does  not  lie  ;  because  the  damage  happens  from  the 

default  of  J.  S. 
Bro.  Tresp.  If  »/•  S,  be  driving  a  beast  in  a  highway,  which  lies  through  an 

pi.  321.  open  field  belonging  to  J.  N.,  and  the  beast  go  out  of  the  high- 

'^  ^^Jb-^^J^*  '^'^y  ^nJ  ^^cd  in  the  field,  an  action  of  trespass  lies ;  for  J.  S 
HBut  if  j!^i.*     niiglit  easily  have  prevented  this. 

do  his  best  to  prevent  it,  qu.  whether  trespass  lies  ?  and  if  J.  N.  is  bound  to  fence  against  the 
highway,  and  tne  cattle  enter  from  defect  of  fence?,  it  is  clear  the  action  is  not  maintainable, 
provided  the  cattle  were  lawfully  ;;a*«;»g  on  the  highway.  Dovaston  v.  Payne,  2  H.  Black, 
527.11 

Bro.  Tresp.  But,  if  a  beast,  which  is  driving  in  such  highway,  do,  against 

pi.  351.  the  will  of  the  driver,  bite  a  little  of  the  corn  or  grass  which  grows 

^     rK\^?'^*      ^y  ^^  ^"^^  °^  ^^^  ^^'g^^w^yj  t^iis  action  does  not  lie  ;  because  this 

^   'P*   *     could  not  easily  have  been  prevented. 

Millen  v.  [The  defendant  with  a  little  dog  chased  the  plaintiff's  shceji  out 

Faudrye,  of  his  ground,  where  they  were  trespassing,  and  drove  them  off 

P     161.        i^jj.  y^j^  ground.     They  went  into  another  man's  ground,  which 

liad  no  hedge  to  divide  it  from  the  defendant's  grounds,  which 

were  contiguous.     The  dog  pursued  ihem  into  the  other  man's 

land,  .so  next  adjoining.     The  defendant,  as  soon  as  the  sheep 

were  out  of  his  own  land,  called  in  his  dog,  and  chid  him.     The 

owner  of  tlie  sheep  brought  an  action  of  trespass  for  chasim^  his 

sheep.     The  court  gave  judgment,  "  quod  qucrem  nil  capiat  per 

'*  bi/lam ;" 
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*'  hillam ;^'*  being  of  opinion  that  trespass  lay  not  in  that  case  ; 
for  they  held  it  to  be  an  invohmfainj  trespass;  whereas  a  trespass 
that  may  not  be  justified  ought  to  be  done  voluntarily.  They 
thought  he  might  lawfully  drive  the  sheep  out  of  his  own  land 
with  his  dog ;  and  he  did  his  best  endeavour  to  recal  the  dog, 
when  they  were  driven  out  of  it ;  but  the  nature  of  the  animal  is 
such,  that  he  cannot  be  recalled  and  withdrawn  suddenly  and  in 
an  instant.  Therefore  trespass  did  not  lie  against  him  for  what 
he  had  done. 

But  where  a  defendant  entered  into  a  close  belonging  to  the  geckwith  v 
plaintiff,  where  there  was  no  footpath,  and  adjoining  to  his  pad-  Shordike, 
dock,  with  guns  and  dogs ;  and  one  of  the  dogs  ran  into  the  pad-  4  Burr.  2092. 
dock,  and  killed  a  deer ;  this  was  considered  as  an  intentional  II J^^.  ''^^  ^^s- 
trespass,  and  not  as  a  mere  involuntary  accident.]  tw^n^thSe 

two  cases,  it  is  submitted,  does  not  consist  in  the  one  act  being  involuntary,  and  the  other  inten- 
tionaL,(since  according  to  recent  decisions  voluntariness  is  not  necessary  to  constitute  a  trespass,) 
but  in  the  first  case  the  defendant  was  doing  what  was  lawful^  in  chasing  the  sheep  from  his 
field ;  whereas  in  the  second  the  defendant  appears  to  have  been  a  trespasser  on  the  plaintiff's 
dose  where  there  was  no  footpath.  It  does  not  appear  whether  the  defendant  in  the  last  case 
endeavoured  to  prevent  his  dog  seizing  the  deer ;  but  had  he  done  so,  it  is  conceived  it  would 
make  no  difference,  since  he  was  unlawfully  in  the  plaintiff's  close.  ^</^  the  judgments  of 
Gibbs  C.J.  and  Dallas  J.  in  Define  v.  Clayton,  7  Taunt.  516.|| 

2.   To  a  Building, 

If  J".  S.  preach  in  the  church  of  J.  N".,  without  the  consent  of  12  Mod.  420. 
J,  jV.,  an  action  of  trespass  lies.  Turton  v. 

Reignolds.     HSee  Revett  v.  Brown,  5  Bing.  7.|| 

jTrespass  for  breaking  and  entering  a  chapel  and  destroying  Jones  v.  Ellis, 
the  pews  will  lie  at  the  suit  of  a  perpetual  curate  of  an  augmented  2  You.  &  J. 
parochial  chapelry.  ^^^' 

A  grant  of  part  of  the  chancel  of  the  church  by  a  lay  impro-  Clifford  v. 
priator  to  A,  B.  his  heirs  and  assigns,  is   invalid  in   law;  and   Wicks,  1  Barn, 
therefore  such  grantee  cannot  maintain  trespass  for  pulling  down  ^  ^*  ^^^' 
his  pews  erected  there.  || 

It  is  in  the  general  true  that  an  action  of  trespass  lies  for  going  Plowd.  71. 
into  a  man's  house,  although  the  door  be  open  ;  for  every  man's  ^  Roll.  Abr. 
house  is  his  castle;  and  he  is  not  obliged  to  keep  the  door  shut.    Godb^ssl*  ^* 

2R0II.  R.208. 

If  a  mother  go  into  the  house  of  J,  S.,  the  door  of  which  is   2  Roll.  Abr. 

open,  to  see  her  daughter,  a  servant  in  the  house,  who  is  sick,  this  567.  (K)  pi.  3. 

action  lies. 

If  a  beast,  in  driving  it  through  a  street,  co  into  the  house  of  ,„,^  ,  ^    , 

r    c     »i       1  r      I-   I    •  1-  •     °i-  loE.  4.  7.  pi. 

J.  .V,  the  door  ot  which  is  open,  this  action  lies.  ip     H^^^  Ij\,t 

qu.  docs  this  case  differ  from  the  case  of  cattle  escaping  out  of  a  highway  into  a  close  through 
defect  of  fences,  which  the  owner  of  the  close  is  bound  to  repair,  m  which  case  they  arc  not 
distrainable,  nor  docs  an  action  lie.     2  li.  Black.  527.|| 

If  a  man,  whose  term  in  a  house  is  expired,  go  into  it,  when  Bro.  Trwp. 
the  door  is  open,  to  take  away  goods  left  by  him  there,  this  action  pl-  ^^^* 
lies ;  for  it  was  his  own  folly  to  leave  the  goods  there. 

If  J.  S.  go  into  the  house  of,/.  AT.,  the  door  of  which  is  open,  j  Uoll.  R.  55, 
to  search  for  goods  which  he  has  lost,  this  action  lies ;  although  sa.  Higgins  r. 
it  be  commonly  reported  tlmt  the  goods  are  in  the  house  of  J.  N.  '^"\*'^,^*•  ^ 

^'^   *  ^"'   (I)pl.2. 
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gins  V.  An- 
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pi.  16. 

Turner  v. 
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1  Bing.  158. 
7  Moo.  574. 

Plowd.  71. 
Kedwelle  v. 
Brande. 

Kelw.46. 
pi.  2.  Anon. 

Boctock,  V. 
Saunders, 
Black.  R.  912. 
3WU8.R.454. 


Bootv. 
Cooper,  1 
Term  R.  535. 


5  Taunt.  769. 


Cook  V.  Bin, 
5  Taunt.  765. 


Sheers  V. 
Brooks,  2  H. 
Blacks  120. 


But  in  some  cases  an  action  of  trespass  does  not  lie  for  going 
into  a  house  the  door  of  which  is  open. 

If  J,  S,  have  unlawfully  gotten  goods  of  J.  N.  into  his  house, 
and  J.  A^.  go  thereinto,  the  door  being  open,  to  take  them  away, 
an  action  of  trespass  does  not  lie ;  because  J.  S.  was  himself  the 
first  wrong-doer. 

If  goods  of  J.  S.  have  been  stolen,  and  J.  S,  know  that  they 
are  in  the  house  of  J.  N.,  and  J.  S.  go  therein,  the  door  being  open, 
to  take  them  away,  this  action  does  not  lie. 

If  the  person,  in  whom  the  reversion  of  a  house  is,  go  there- 
into, the  door  being  open,  to  see  if  any  waste  be  done,  this  action 
does  not  lie. 

II  If  a  tenant  omit  to  deliver  possession  of  his  house  to  his  land- 
lord when  his  term  has  expired,  after  a  regular  notice  to  quit,  the 
landlord  may,  in  his  absence,  break  open  the  door,  and  resume 
possession,  and  he  is  not  liable  in  trespass  for  so  doing.  || 

If  J.  S.  go  into  the  house  of  »/.  N,,  the  door  being  open,  to 
tender  money,  of  which  a  tender  to  the  person  of  J.  N.  is  ne- 
cessary, this  action  does  not  lie. 

If  a  man  go  into  a  house,  the  door  being  open,  to  part  two  who 
are  fighting,  this  action  does  not  lie ;  the  doing  of  this  being  for 
the  public  good. 

||It  was  formerly  held  that  an  action  of  trespass  lay  against  an 
excise  officer  for  entering  the  plaintiff's  house  to  search  for  run 
goods  fraudulently  concealed,  under  authority  of  the  commis- 
sioners' warrant  on  thestat.  10  Geo.  1.  c.  10.  s.  12.  &  IS.,  if  the 
officer  found  no  such  goods. 

But  it  has  been  subsequently  decided  that  the  officers  in  such 
case  are  not  trespassers,  since  their  act  of  search  is  legal  whether 
goods  are  found  or  not,  and  the  only  remedy  is  by  action  on  the 
case  for  obtaining  and  executing  the  warrant  from  bad  motives. 

Under  a  Jieri  facias  the  sherifi'  cannot  on  suspicion  of  finding 
the  defendant's  goods,  enter  the  house  of  a  stra?igcr,  but  he  may 
enter  the  house  of  the  defendant.  His  justification  in  the  latter 
case  does  not  depend  on  his  finding  or  not  finding  the  defendant's 
goods  there ;  and  for  this  plain  reason,  that  the  most  probable 
place  to  find  the  goods  of  the  defendant  is  the  house  in  which  he 
dwells.  The  sheriff,  finding  the  door  open,  may  enter  the  house 
of  a  stranger,  and  is  justified,  if  the  drfe?idant*s  goods  are  in  it,  but 
it  is  at  his  own  risk;  and  where  the  plaintiff  was  the  husband  of 
the  administratrix  of  an  intestate  against  whose  goods  in  the  hands 
of  the  administratrix,  or  of  the  plaintiff  and  the  administratrix, 
aferijacias  was  issued,  it  was  held  that  the  sherif!"  was  justified 
in  entering  the  plaintiff's  house  under  the  writ  to  search  for  sucii 
goods,  although  they  found  none ;  for  the  plaintiffs  house  was  the 
natural  place  of  custody  for  them. 

Bail  above  may  justify  entering  the  house  of  A.  B.  (the  outer 
door  being  open,)  wherein  their  princii)al  resides,  in  order  to  seek 

for 
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for  him  for  tlie  purpose  of  rendering  him ;  and  this,  although  the 
principal  may  not  actually  be  in  the  house  at  the  time.|| 

It  is  in  the  general  true,  that  if  a  sheriff  break  open  the  door  of  5  Rep.  91.  Sc- 

a  man's  house,  an  action  of  trespass  lies.  mame*s  case. 

'  ^  5  Inst.  162. 

Cro.  Jac.  556.  ||See  ante  tit.  Shenff,  (N)  p.  209.|| 

And  if  a  bam  or  an  out-house  be  near  unto  or  parcel  of  a  house,   1  Sid.  I86. 
the  privilege  of  the  house  extends  to  it.  Brown  ^Keb 

698. 

But,  if  a  barn  or  an  out-house  stands  at  a  distance  from  the  i  Sid.  I86. 

house,  the  privilege  of  the  house  does  not  extend  to  it.  Penton  v. 

The  privilege  of  a  house,  however,  only  extends  to  a  house  in      p       q^ 

a  man's  own  possession;  for  if  the  goods  of  J.  S.  are,  to  prevent  Maine's  case 

them  from  being  taken  in  execution,  carried  into  the  house  of  ||And  see  6 

J,  N.,  the  sheriff  may,  after  declaring  the  cause  of  his  coming,  Taunt.  246., 

and  demanding  to  have  the  door  of  the  house  opened,  break  it  l^'oster,  320. 

open  to  come  at  the  goods.  'n)I^"L  is 
only  in  case  the  goods  are  actiialli/  there;  the  sheriff  would  not  be  justified  by  a  raere  suspicion 
that  they  were  there.     5  Taunt.  769.|| 

But  in  some  cases  an  action  of  trespass  does  not  lie  against  a 
sheriff,  for  breaking  open  the  door  of  a  house. 

If,  where  the  king  is  a  party,  the  sheriff  break  open  the  door  of  5  i?  91  § 
a  man's  house,   either  to  arrest  him  or  to  execute  a  process,  this  maine's  case, 
action  does  not  lie,  provided  he  do,  before  he  break  open  the  4  Leon.  41. 

door,  declare  the  cause  of  his  coming,  and  demand  (a)  to  have  Wj-^)  ^"'^  ^^^* 
;.  ^^„„^,i  demand  is  ne- 

»t«P^"^^-      _  .  .  .  cessaryinthe 

execution  of  criminal  process  against  a  party  guilty  of  a  misdemeanor.  Qu.  whether  it  is  not 
so  in  case  of  felony,  and  in  all  cases?  Launock  v.  Brown,  2  Barn.  &  A.  592.  According  to 
Foster,  320.,  it  is  necessary.      See  ante  tit.  Sheriffy  (^)|j 

If  a  writ  o{  habere  facias  seisinam  of  a  house,  or  a  writ  of  habere  S  Rep.  91. 
facias  possessionem,  even  at  the  suit  of  a  private  person,  be  de-  Semame's 
livered  to  the  slieriff,  it  is  lawful  for  liini,  after  declaring  the  ^^^^' 
cause  of  coming,  and  demanding  to  have  it  opened,  to  break 
open  the  door  of  the  house  to  execute  cither  of  these ;  for  after 
the  judgment,  on  which  either  of  these  writs  must  be  founded, 
the  house  is  no  longer  to  be  considered  as  the  house  of  the  per- 
son in  whose  possession  it  is. 

If  a  commission  of  rebellion,  which  has  issued  from  the  Court  Crompt.  47. 
of  Chancery  against  J,  S,  be  delivered  to  the  sheriff,  it  is  lawful 
for  him,  after  declaring  the  cause  of  his  coming,  and  demanding 
to  have  it  opened,  to  break  open  the  door  of  a  house,  in  which 
J.  S,  is,  in  order  to  arrest  him. 

(Where  an  injury  to  the  public  has  been  committed  in  the  Burdettv. 
sha[x;  of  an  insult  to  any  of  the  courts  of  justice,  on  which  pro-  Ablwtt, 
cess  of  contempt  has  issued,  the  officer  charged  with  the  execution    '**  ^^'»  '• 
of  such  process  may  break  open  doors,  if  necessary,  in  order  to  (jofnian  ^ 
execute  it:  and  the  houses  of  legislature  are  not  less  strongly   m  East,  I6j. 
armed,  in  point  of  protection  and  remedy  against  contempt  to- 
wards them,  tlian  courts  of  justice  arc ;   tiiercfore  the  scrjeant  at 

arms 
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arms  of  tlie  House  of  Commons,  acting  in  execution  of  the 
speaker's  warrant  for  the  arrest  of  a  member,  issued  under  an 
order  of  the  House  for  his  committal  to  the  Tower,  for  a  breach 
of  tlie  privileges  of  the  House,  is  justified  in  breaking  and  enter- 
ing the  member's  house  to  arrest  him,  after  an  audible  notification 
of  his  purpose,  and  a  demand  made  of  admission.  || 
5  Rq).  93.  If  a  person  who  has  been  arrested  escape  into  a  house,  it  is 

^®*"*""^*  11  lawful  for  the  sheriflP,  after  declaring  the  cause  of  his  coming. 
Rep.  138.  *  ^"^  demanding  to  have  it  opened,  to  break  open  the  door  of  the 
Pahn.  54.  house  in  order  to  retake  him. 

8  Show.  87.  ^^  a  sheriff  have  entered  into  a  house  in  order  to  execute  a 

Rex  V.  Bird,      writ  o^Jieri  facias,  it  is  lawful  for  him,  after  a  demand  to  have  it 

Palm.  54.  opened  has  been  made,  to  break  open  any  inner  door  or  any 

[And  the  law     ^^^^^  -^^  ^j^^  j^^^g^^ 


case  of  mesne  process.    Lee  v.  Gansel,  Cowp.  1.]     jjAs  to  breaking  inner  doors,  and  whether 
""     T,(N).ll 


is  the  same  in 
case  of  mesne 
a  demand  is  necessary  in  such  case,  vide  tit.  Sheriffy 

Cro.  Jac.  S56,  Ifj  after  a  sherifTs  officer  has  entered  a  house  in  order  to 
Anon.  II2R0IL  execute  a  writ  oi  feri  facias,  the  master  of  the  house  lock  the 
S*/^^*  door,  it  is  lawful  for  the  sheriff,  after  a  demand  to  have  it  opened 

52.11         j^^  heQXi  made,  to  break  it  open,  for  the  sake  of  setting  the 
officer  at  liberty,  or  completing  the  execution. 
21  Jac.  1.  c  19.       By  the  21  Jac.  I.e.  19.  §  8.  it  is  enacted,  "  That  it  shall  be  law- 
§  8.  «  ful  to  commissioners  of  bankruptcy,  or  the  greater  part  of  them, 

jiThis  statute  «  q^.  ^q  ^^y  person,  by  them  or  the  greater  part  of  them  deputed 
i^^d-'^^but  *'  ^y  warrant  under  their  hands  and  seals,  to  break  open  the 
fee  this  pro-  "  house  or  houses,  chambers,  shops,  warehouses,  doors,  trunks, 
yiswn  repeated  «  or  chests  of  the  bankrupt  where  the  said  bankrupt  or  any  of 
in  the  bank-  a  j^jg  goods  shall  be,  or  be  reputed  to  be,  and  to  seize  the  body 
™P'  i^Ys?*  "  ^"^  g^^^s  «^  ^^^^  bankrupt." 
and  see  Eden,  B.  L.  p.  69.(1 

11  G.  2.  c.  19.       By  the  11  Geo.  2.  c.  19.  §  7.  it  is  enacted,  "  That  where  any 

§  7.  «  goods  or  chattels,  fraudulently  and  clandestinely  carried  away 

ji^orthe  de-      «  ^^y  j^j^y  tenant,  lessee,  or  any  person  aiding  or  assisting  therein, 

cisionsonthw    «/ii/  ^.'  1         "^i  ^ii^u  1 

clau8e,8ee  ante       ^"^^^  "^  P"^  ^"^"  ^"y  house,  barn,  stable,  out-house,  or  place, 

tit.  Renty  (K)     *'  locked  up  or  otherwise  secured,  to  prevent  such  goods  or 

p.  42.|j  «  chattels  from  being  taken  as  a  distress  for  arrear  of  rent;  it 

"  shall  be  lawful  for  the  landlord,  or  any  person  empowered  by 

"  him,  to  take  as  a  distress  for  rent  such  goods  or  chattels,  (first 

"  calling  to  his  assistance  the  constable  or  other  peace-officer  of 

"  the  hundred,    borough,    parish,  district,  or  place  where  the 

"  same  shall  be  suspected  to  be  concealed,  who  are  hereby  re- 

"  quired  to  aid  and  assist  therein;  and  in  case  of  a  dwelling- 

"  house,  oath  being  first  made  before  some  justice  of  the  peace, 

"  of  a  reasonable  ground  to  suspect  that  such  goods  or  chattels 

"  are  therein,)  in  the  day-time;  and  to  break  open  such  house, 

"  barn,  stable,  out-house,  and  place,  and  to  take  and  seize  such 

*'  goods  and  cliattels  for  the  said  arrear  of  rent,  as  he  might  have 

"  done,  if  such  goods  or  chattels  had  been  in  any  open  field  or 

«  place." 

II  This 
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II This  statute  applies  to  the  goods  of  the  tenant  only;  and  Thornton  v. 
therefore  a  plea  justifying  the  following  goods  off  the  premises,  Adams, 
and  breaking  and  entering  the  plaintifTs  warehouse  to  distrain  ^  Maule  &  S. 
them,  must  show  that  they  were  tlie  tenant's  goods. ||  3Esp!cju^f5. 

4  Camp.  136. 

If  a  peace-officer,  who  has  the  warrant  of  a  justice  of  the  peace  5  Rep.  93, 
to  arrest  a  man,  in  order  to  his  finding  surety  for  his  good  be-  Semaine's 
haviour,  after  declaring  the  cause  of  his  coming,  and  demanding  ^^^^'  Moor, 
to  have  it  opened,  break  open  the  door  of  a  house  in  which  he 
is,  in  order  to  arrest  him,  an  action  of  trespass  does  not  lie. 

If  a  peace-officer  have  the  warrant  of  a  justice  of  the  peace,  2  Jon.  13S, 
for  levying  upon  the  goods  of  J.  5.  the  penalty  of  a  statute,  part  ^^^-  Anon, 
of  which  is  given  to  the  king,  it  is  lawful  for  him,  after  declaring 
the  cause  of  his  coming,  and  demanding  to  have  it  opened,  to 
break  open  the  door  of  the  house  of  J.  S,  in  order  to  execute 
the  warrant. 

If  an  affray  in  an  house  be  seen  or  heard  by  a  peace-officer,  it  Bro.  Faux 
is  lawful  for  him,  after  declaring  the  cause  of  his  coming,  and  ^"JP^-  Pj-  ^ 
demanding  to  have  it  opened,  to  break  open  the  door  of  the  c.  h^^s    ' 
house  in  order  to  arrest  the  affrayers. 

If  a  person,  who  has,  in  the  presence  of  a  peace-officer,  made  Bro.  Faux 
an   affray,  flee  into  a  house,  it  is  lawful  for  the  peace-officer,  I™ipr-  pl-  6. 
after  declaring  the  cause  of  his  coming,  and  demanding  to  have  ^  Y4  &  a      ' 
it  opened,  to  break  open  the  door  of  the  house  in  order  to  arrest 
him. 

It  is  lawful  for  a  private  person,  after  declaring  the  cause  of  Bro.  Tresp. 
his  coming,  and  demanding  to  have  it  opened,  to  break  open  the  pl-  330. 
door  of  a  house,  in  which  a  person  who  has  committed  a  felony  ^  ,457 
or  given  a  dangerous  wound  is,  in  order  to  arrest  him ;  the  good 
of  the  public  requiring  this  to  be  done. 

It  is  lawful  for  a  peace-officer,  having  a  warrant  from  a  justice   1  H.  H.  P.C. 
of  the  peace  to  arrest  a  person  upon  a  suspicion  of  felony,  after  579.  Fost.321. 
declaring  the  cause  of  his  coming,  and  demanding  to  have  it 
opened,  to  break  open  the  door  of  the  house  in  which  he  is,  in 
order  to  arrest  him. 

If  J,  5.,  who  is  unlawfully  confined  by  J.  N.  in  his  house,  in   Bro.  Tresp. 
order  to  regain  his  liberty,  break  open  the  door  of  the  house,  he  pl- 186. 
is  not  liable  to  an  action  of  trespass ;  because  J,  N,  was  himself  ^  ^""-  ^02. 
the  first  wrong-doer. 

Ift/.  S.  through  negligence  suffer  his  house  to  take  fire,  ayd   Bro.  Tresp. 
the  person  who  lives  in  an  adjoining  house  pull  down  the  house  pl-^86. 
of  J.  S.  in  order  to  preserve  bis  own  house,  an  action  of  trespass      g!*^?  gh"* 
docs  not  lie.  •  v    11 

An  action  of  trespass  does  not  lie  for  pulling  down  a  house  Comb.  417. 
which  is  a  nuisance  in  a  highway.  Lovev  v. 

II  And  if  firemen,  in  throwing  down  a  stack  of  chimneys  which   [^^^^^  ^* 
arc  in  danger  of  falling  into  a  public  way,  unavoidably  danuige    ^  ^^  ^ 
the  plaintiirs  house,  no  action  lieb.||  Malk.  Ca.  56. 

(G)  Against 
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(G)  Against   whom   an   Action    of  Trespass  may    be 

brought. 

1.   In  the  General, 

Hob.  14.  A  ^  action  of  trespass  may  be  brought  against  a  lunatic,  not- 

Weaver  v.  withstanding  he  is  incapable  of  design ;  for  wherever  one 

\\  ard.  Bro.  person  receives  an  injury  from  the  voluntary  act  of  another,  this 
Tresp.  pi.  213.    r      ^  uu        I   *u  i     •       .     •   •  ,   \ 

pi. 310.  Latch    '^  ^  trespass,  although  there  were  no  design  to  injure,  {a) 

13.  110.  IJHale  P.  C.  15.38.  (a)  It  would  be  more  correct  to  say,  that  wherever  a  person 
receives  an  injury  by  an  act  of  immediate  force  acting  on  his  person  or  property,  it  is  a 
trespass,  whether  voluntary  or  involuntary.|j 

Bro.  Tresp.  Every  party  to  a  trespass  is  liable  to  an  action  of  trespass ;  for 

pi.  113.  iLev.  there  can  be  no  accessary  in  trespass. 

Salk.  409.  If  A,  command  or  request  B,  to  take  the  goods  of  C,  and  B. 

Bntton  V.         ^^  -^^  ^j^jg  action  lies  as  well  against  A,  as  against  B, 

\\llde\  Camp.N.  P.C.  187.|| 

Bro.  Tresp.  If  J.  S.  agree  to  a  trespass   which   has  been  committed  by 

pi.  113.  pl.256.  j;  ^^  fQj.  his  benefit,  this  action  lies  against  iT".  S.  although  it  was 

not  done  in  obedience  to  his  command,  or  at  his  request. 
Sty.  65.  Smith        But  if  J.  S.  be  compelled  by  J.  N.  to  commit  a  trespass,  the 
V.  Slone.  latter  is  only  liable  to  an  action  of  trespass  ;  for  no  person  can  be 

guilty  of  a  trespass  unless  he  act  voluntarily. 
8  Rep.  159.^  If  divers  persons  have  been  guilty  of  a  trespass,  the  party  in- 

Blackaroore  s    jy^^ed  may  bring  an  action  of  trespass  against  them  all,  or  against 
Tresp.  pi.  20.    ^"y  o"^  ^^  more  of  them, 
pi.  150. 

Cro.  Eliz.  667.  But  if  the  party  injured  by  a  trespass  have  brought  an  action 
Ferrers  v.  ^^  trespass  against  one  of  the  parties  to  the  trespass,  he  cannot 
6  Rep.  7  bring  a  second  action  against  any  one  of  them  :  for,  although  the 

Carth.  96.         defendant  in  the  second  action  be  a  stranger  to  the  record  in  the 
Hob.  137.         first,  he  may,  being  a  party  to  the  trespass,  plead  the  pendency 
of  the  first  action  in  abatement  of  the  second ;  or  he  may  plead 
the  acquittal  or  judgment  in  the  first  action  in  bar  of  the  second. 
Bro.  Tresp.  If  ♦/•  'S^  who  has  bailed  a  beast  to  J.  N.  for  a  time  certain,  take 

pi.  92.  11(a)  Or  it  away  before  the  expiration  of  the  time,  he  is  not  liable  io  an 
an  action  of  action  of  trespass:  for  the  person  who  has  only  a  special  pro- 
a&sumpstt  on  ^      .  u   .*  i  •   *.  •      *u*        "I-  •     *  V- 

the  contract  of  I^^ty  in  a  chattel  can   never  maintain  this  action  against  him 

bailment.|l  who  has  the  general  property:  but  the  remedy  of  J.  J^^.  is  an 

action  upon  the  case,  (a) 
Bro.  Tresp.  U  J.  S.  kill  a  beast  which  has  been  bailed  generally  to  him, 

pi.  295.  Qj^  action  of  trespass  does  not  lie  against  J.  S. ;  for  by  the  bail- 

Cro^^Eliz  784.  ^^^^  ^  general  confidence  was  placed  in  him ;  and  the  remedy 
||But  it  seems     for  an  abuse  of  confidence  is  an  action  upon  the  case, 
clear  that  tres- 
pass lies  in  such  case,  for  by  the  destruction  of  the  beast  the  bailee's  interest  is  at  an  end ; 
vide  ante,  p.  645.  note.|| 

But 
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But  if  J.  S,  kill  a  beast,  which  has  been  bailed  to  him  for  a  i  Inst.  57. 
particular  purpose,  as  to  plough  his  land,  he  is  liable  to  this  ac-  ^^^'  Tresp. 
tion  ;  because  a  general  confidence  was  not  placed  in  him  by  the  ^4    q^^  ^^^\ 
bailment.  784. 

If  a  servant,  who  is  intrusted  to  sell  goods  in  his  master's  shop,   1  Leon.  87. 
carry  any  of  them  away,  an  action  of  trespass  lies ;  for  the  confi-  Glosse  v. 
dence  placed  in  him  extends  only  to  the  selling  of  the  goods  in  Hay™an. 
the  shop. 

If  the  goods  of  his  master,  with  which  a  servant  is  intrusted,  Bro.  Tresp. 
are  injured  by  a  mal-feasance  of  the  servant,  an  action  of  tres-  pl-  295. 
pass  lies. 

But  if,  through  the  neglect  of  a  servant,  to  whose  care  the  5  Rep.  14. 
goods  of  his  master  are  committed,  they  receive  an  injury,  this  ^^-  Haym- 
action  does  not  lie:  but  the  remedy,  the  injury  arising  from  a   ^^^* 
non-feasance,  is  an  action  upon  the  case. 

If  a  servant,  who  by  the  command  of  his  master  has  lawfully  g^^  Tresp 
distrained  a  horse,  use  the  horse,  or  kill  it,  the  master  is  not  pl.  211. 
liable  to  an  action  of  trespass  ;  but  the  servant,  who  by  his  own 
tortious  act  becomes  a  trespasser  ab  initio,  is  liable  thereto. 

If  a  sheriff's  officer  takes  the  goods  of  J.  S.  under  a  writ  of  1  Lev.  174. 
fieri  facias,  after  he  has  committed  an  act  of  bankruptcy,  and  Baily  v. 
afterwards  the  goods  are  assigned  under  a  commission  of  bank-  ^  ^.^^  ^^^ 
ruptcy  ;  an  action  of  trespass  does  not  lie  against  the  officer,   1  show.  12*. 
although  the  goods  do  by  relation  become  the  property  of  the  ||Sniith  v. 
assignees  from  the  time  of  committing  the  act ;  for,  as  the  officer   ^hlles,i  Term 
might  not  know  that  J.  S,  had  committed  an  act  of  bankruptcy,   Cooner  v 
or  that  an  assignment  of  the  goods  would  be  made,  and  as  it  was  Chitty,  Black, 
his  duty  to  execute  the  writ,  it  would  be  unreasonable  to  punish  R.  65.|| 
him  as  a  wrong-doer. 

If  the  goods  of  J.  S,  are  taken  by  a  sheriff's  officer,  who  has  a  Bro.  Tresp. 
writ  o^  Jieri  facias  to  levy  of  the  goods  of  J.  N.  an  action  of  tres-  pi-  564. 
pass  lies  aiminst  him  :  because  he  was  only  authorized  to  take  the  ^  ^^Jk^^'"* 

1  CT     \T  552.  (0)pl.  J. 

goods  of  J.  A^.  pl.9.Ca'rih. 

381.     IIAckworth  v.  Kempe,  Dougl.  40.    The  owner  of  the  goods  may  waive  the  tort,  and 
bring  an  action  for  money  had  and  received  for  the  proceeds  of  the  goods.    Cowp.  419.|| 

An  action  of  trespass  does  not  lie  against  a  sheriff's  officer,  Carth.  381. 
who  under  a  writ  of  replevin  has  taken  the  goods  of  ,7.  S,  in  the   llallet  v. 
room  of  the  goods  of  J.  JV.,  because  this  writ  is  different  from  a  ^^"'''• 
writ  o^^fieri facias.     By  the  former,  the  officer  is  commanded  to 
lake  certain  goods  tlierein  specified ;  by  the  latter,  he  is  only 
commanded  to  levy  of  the  goods  of  Ji  N. 

But  if  the  owner  of  the  goods  taken  under  a  writ  of  rej^levin,   Ibid, 
claimed  a  property  in  them  at  the  time  of  taking;  and  the  officer, 
notwithstanding  this  claim,  carried  them  away,  without  having 
the  property  determined  upon  a  writ  de  proprietatc  probanda, 
this  action  lies  against  him. 

If  a  stranger  have  officiously  assisted  a  sheriff,  or  his  officer,    loMod.  24. 
in  llie  execution  of  a  writ  o)i  fieri  facias  which  issued  upon  a  Tcmplcman*« 
regular  judgment,  he  is  not  liable  to  an  action  of  trespass ;  for  it  ^^^' 
is  not  only  lawful,  but  it  is  the  duty  of  every  man,  to  assist  in 
the  execution  of  such  writ. 

An 
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Stra.  509.  An  action  of  trespass  does  not  lie  against  a  sheriff  or  his  offi- 

Philips  V.  cer,  or  against  i\  person  who  by  the  connnand  of  eitlier  of  them 

Biron.  Raym.  jj^^  assisted   him,  for  any   thing  done   by  virtue  of  a  writ  of 

J     fieri  facias  which  issued  upon  an  erroneous  judgment;  because 

the  fault  is  not  in  such  case  in  the  sheriff  or  his  officer,  but  in 

the  court  or  some  officer  thereof. 
Stra.  509.  But  if  a  stranger  have  officiously  assisted  a  sheriff  or  his  officer 

Philips  s.  in  the  execution  of  such  writ,  he  is  liable  to  this  action ;  because, 

liTJ  "^™  ^  ^^^  acted  voluntarily,  it  was  incumbent  upon  him  to  take  care 
fore  vlherean  ^^^^  there  was  a  regular  judgment  to  warrant  the  issuing  of  the 
action  of  tres-   writ. 

pass  is  brought  against  the  sheriff  or  officer  and  the  party  to  the  suit  jointly,  it  is  advisable  for 
the  sheriff  or  officer  to  justify  separately,  for  the  writ  alone  is  a  justification  for  them ;  but  the 
party,  or  a  stranger,  must  show  a  regular  judgment.  And  if  the  justification  is  joint,  and  it 
fails  as  to  the  party,  it  will  also  be  bad  for  the  sheriff  or  officer.   See  Stra.  509.  993-  1 184.|| 

12  Mod.  178.  It  is  in  one  case  said,  that  an  action  of  trespass  does  not  lie 
Britton  V.  against  a  sheriff  or  his  officer,  or  against  a  person  who  by  the 
^w*^'^*  command  of  either  of  them  has  assisted  him,  for  any  thing  done 

^     '^'  by  virtue  of  a  writ  of Jieri  facias^  although  there  were  no  judg- 

ment to  warrant  the  issuing  of  the  writ ;  for  as  the  sheriff  and 
his  officer,  and  the  assistant,  have  only  paid  obedience  to  the 
writ,  neither  of  them  ought  to  be  punished  as  a  wrong-doer. 
Ld.Raym.733.  But  in  a  case  soon  after  it  was  ruled  by  Holt  C.  J.  that  in  an 
Lake  v.  Bil-  action  of  trespass  against  a  sheriff  for  levying  goods  under  a  writ 
lers,  Hertford  of  Jieri  facias^  it  is  incumbent  upon  the  sheriff  to  give  in  evidence 
1698  Th^e  ^  ^°P^  ®^  the  judgment  upon  which  the  writ  issued, 
distinction  seems  to  be  this:  —  if  the  action  in  such  case  be  brought  by  the  party  against  whom 
the  writ  issued,  it  is  sufficient  for  the  officer  to  give  in  evidence  the  writ  o^ Jieri  facias  without 
showing  a  copy  of  the  judgment;  but,  if  the  plaintiff  be  not  the  party  against  whom  the  writ 
issued,  but  claim  the  goods  by  a  prior  execution  or  sale  that  was  fraudulent,  there  the  officer 
must  produce  not  onlv  the  writ,  but  a  copy  of  the  judgment.  For,  in  the  first  case,  by  proving 
that  he  took  the  goods  in  obedience  to  a  writ  issued  against  the  plaintiff,  he  has  proved  him- 
self guilty  of  no  trespass ;  but,  in  the  other  case,  they  are  not  the  goods  of  the  party  against 
whom  the  writ  issued,  and  therefore  the  officer  is  not  justified  by  the  writ  in  taking  them,  un- 
less he  can  bring  the  case  within  the  13  Eliz.  for  which  purpose  it  is  necessary  to  show  a  judg- 
ment. Bull.  N.  P.  234.  91.  5  Burr.  2631.  Dougl.  41.  2  Bl.  Rep.  1104.]  ||In  Doe  v. 
Murless,  6  Maul.  &  S.  11 4.  where  the  above  distinction  was  recognised,  Bayley  J.  said  the 
reason  was  because  the  party,  against  whom  the  judgment  passed,  might  apply  to  set  it  aside, 
and  if  he  omit  to  do  so,  it  is  to  be  presumed  the  judgment  is  right;  and  see  1  Bing.  209.11 

Bro.  Tresp.  It  is  laid  down,  in  divers  cases,  that  if  A.  take  the  goods  of  J5., 

pi.  256.  and  afterwards  C  take  them  from  A.^  B.  cannot  maintain  an  ac- 

pl.  329.  ^Jqj,  qP  trespass  against  C. ;  because  A.  did  acquire  a  general 

^  *       '  property  in  the  goods  by  the  first  taking,  notwithstanding  it  was 

a   tortious    one;    and    consequently   the   property   of  B.   was 
divested. 
Sid.  438.  But  it  is  said  in  one  case,  that  B.  may  in  such  case  maintain 

this  action  against  C,  for  that  A,  did  not  acquire  a  general  pro- 
perty in  the  goods  by  the  first  taking. 
2  Hawk.  Heretofore,  if  a  peace-officer  had  arrested  a  person  under  the 

10  R  ^  76*  warrant  of  a  justice  of  peace,  for  an  offence  of  which  it  appeared 
upon  the  face  of  the  warrant  that  the  justice  had  no  jurisdiction, 
he  would  have  been  liable  to  an  action  of  trespass. 

But 
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But  by  the  24  Geo.  2.  c.  44.  §  6.  it  is  enacted,  *'  That  no  ac-  24  G.  2.  c.  44. 
"  tion  shall  be  brought  against  any  constable  or  other  officer,  or  §6. 
"  against  any  person  acting  by  his  order  or  in  his  aid,  for  any 
"  thing  done  in  obedience  to  any  warrant  under  the  hand  or 
"  seal  of  any  justice,  until  demand  hath  been  made  in  writing, 
"  signed  by  the  party  intending  to  bring  such  action,  of  the 
"  perusal  and  copy  of  such  warrant,  and  the  same  hath  been 
"  refused,  or  neglected,  for  the  space  of  six  days  after  such 
"  demand." 

2.  For  a?i  Injury  to  Real  Property. 

If  the  person,  who  has  granted  the  vesture  of  land  in  which  Bro.  Tresp. 

he  has  a  freehold,  disturb  the  grantee  in  the  enjoyment  thereof,  P'-  ^'^^-  ^J^^* 
an  action  of  trespass  lies  against  him. 

But  if  J,  S.  have  only  a  right  of  a  free  warren  in  the  land  of  2  Roll.  Abr. 

J.'N.,  and  J.  N,  destroy  coney-boroughs  in  the  land,  this  action  ^^^'  ^^)  P*-  '*• 
does  not  lie  against  J.  N.,  the  remedy  of  J.  S,  being  an  action 
upon  the  case. 

It  is  in  the  general  true,  that  an  action  of  trespass  lies  against  2  Inst.  105. 

the  lord  of  whom  land  is  holden,  for  an  iniury  done  to  the  land.  ^.'■°-  Tresp. 

''      ^  pi.  lC.pl.  275. 

pi.  344.  pi.  384. 

But  this  action  does  not  lie  against  the  lord  of  whom  land  is  ^  j^^^  ^^^ 

holden  for  making  a  distress  thereupon;  it  being  by  the  statute  Stra. 85i.  * 

of  Marlbridge  provided,  that  if  a  lord  make  an  unreasonable  Sayer,  i84. 

distress,  or  make  a  distress  when  nothing  is  due  to  him,  he  shall  11/^"  action  on 

not  be  liable  to  a  fine,  but  shall  be  grievously  amerced;  whereas  remedTfor 

if  this  action  would  lie,  he  would  be  liable  to  a  fine.  excessive  dis- 
trew,  2  Stra.  851.    1  Burr.  R.  590.     1  Barn.  &  C.  145.     But  trespass  lies  if  the  landlord  in 
distraining  turn  the  tenant  out  of  possession,    1  East  R.  139. || 

It  has  been  holden,  that  this  statute  extends  to  every  lord  of  Finch.  Law. 
whom  land  is  holden;  although  the  tenant  be  only  a  tenant  at  «  i    l^'.f^ 
will.  Bro.  f  resp! 

pi.  29.    344. 

But,  if  a  lord's  bailiff  make  an  unreasonable  distress,  or  make  2  Inst.  106. 
a  distress  when  nothing  is  due  to  the  lord,  this  action  lies  against 
the  bailiff;  for  the  privilege  of  being  exempted   therefrom  is 
confined  by  the  statute  to  the  person  of  the  lord. 

If  the  lord  of  whom  land  is  holden  drive  a  beast,  which  he  2  hist.  loe. 
has  distrained  upon  the  land  of  his  tenant  in  one  county,  to  the 
manor-pound  in  another  county,  he  is  not  liable  to  an  action  of 
trespass ;  because,  as  the  tenant  is  supposed  to  know  where  the 
manor-pound  is,  he  knows  where  to  carry  sustenance  for  his  beast. 

If  the  lord  of  whom  land  is  holden  drive  a  beast,  which  he 
has  di<itrained  upon  the  land  of  his  tenant  in  one  county,  to  an  l|ru/c2Taunt. 
open  pound  in  another  county,  an  action  of  trespass  does  not  lie  ^  252.|| 
ag:i'         '     lord  ;  but  he  is  liable  to  an  action  upon  the  statute  of 
Ml.  ,  l)ecausc,  as  the  owner  does  not  know  to  what  pound 

the  beast  is  driven,  lie  does  not  know  where  to  carry  sustenance 
for  it;  and  consequently  the  beast,  no  other  person  being  obliged 
to  do  this,  may  be  starved. 

It 
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Salk.  638.  It  was  in  one  case  holden  by  the  Court  of  King's  Bench,  that 

RanccT  ^  ^  tenant  by  copy  of  court-roll  may  maintain  an  action  of  trespass 
against  his  lord  for  cutting  down  trees  on  the  land  holden  by 
copy  of  court-roll:  and  the  judgment  of  this  court  was  affirmed 
in  the  Exchequer  Chamber.  But  the  judgment  was  afterwards 
reversed  in  tlie  House  of  Lords ;  and  it  was  said,  that,  as  a  copy- 
holder cannot  cut  down  trees,  except  for  necessary  repairs  or  for 
estovers,  if  his  lord  cannot  do  this,  many  good  trees  must  perish, 
which  would  be  a  loss  to  the  public. 
«Roll.  Abr.  If  A,  disseise  B.,  and  C.  disseise  A.,  and  afterwards  B.  re-enter, 

*^*-  ^°^"  he  may  maintain  an  action  of  trespass  against  C,  because  by  the 
^wlinl  Bro.  ''^"^"^''y  of  B,  he  reduces  the  possession  to  himself  from  the  time 
Tresp.  pi.  35.    of  the  first  disseisin. 


Cro.  Eliz.  540. 
Butcher  v. 
Butcher, 
7  Bam.  &  C. 
399. ;  and  see 
7TermR.43l. 
Bro.  Tresp. 
pi.  35.  302. 


Cro.  Eliz.  540. 
Holcombc  V. 
Rawlins,  llil. 
39  Cliz. 
11  Rep.  51. 
Liford  8  case, 
Mich.l2Jac.l. 
Hed.  66. 


II A  party  having  the  legal  title  to  land,  having  entered,  may 
maintain  trespass  against  a  person  wrongfully  in  possession  at 
the  time  of  entry,  and  continuing  such  possession  afterwards.  || 

It  is  laid  down,  that  if  a  disseissor  make  a  lease  or  feoffment 
and  afterwards  the  disseisee  re-enter,  he  cannot,  although  he 
thereby  reduce  the  possession  to  himself  from  the  time  of  the  dis- 
seisin, maintain  an  action  of  trespass  against  the  lessee  or  feofTee, 
because  the  lessee  or  feoffee  came  in  by  title. 

But  it  has  been  holden  in  one  case,  that  the  disseisee  may,  in 
such  case,  maintain  this  action  against  the  lessee  or  feoffee,  not- 
withstanding the  lessee  or  feoffee  came  in  by  title.  And  the 
former  seems  to  be  the  better  opinion  ;  for  it  has  been  holden  in 
two  subsequent  cases,  that  the  disseisee  cannot,  in  such  case, 
maintain  an  action  of  trespass  against  either  the  lessee  or  feoffee. 


Symons  v.  Symons,  Hil.  5  Car.  l. 


Cro.  Jac.  «05. 
Stodden  v. 
llervey. 


If  a  tenant  for  life  of  land  die,  and  his  executor  go  upon  the 
land  within  a  few  days  after  his  death,  to  remove  the  cattle  of  his 
testator,  an  action  of  trespass  does  not  lie  against  the  executor ; 
because,  as  the  time  of  the  determination  of  the  tehancy  was 
uncertain,  it  is  reasonable,  that  the  executor  should  have  a  con- 
venient time  to  remove  the  cattle. 
5  Rep.  13.  If  a  lessee  for  life  or  years  of  land,  who  is  not  restrained  from 

rs.F°V"^^*  so  doing,  cut  down  trees,  an  action  of  trespass  does  not  lie;  be- 
Bro.  Tresp.  cause  the  lessee  has  an  interest  in  the  land  by  the  act  of  the 
nl.  430.   ||But  owner,  and  it  was  the  folly  of  the  owner,  that  he  did  not,  when 

if  the  tenant      he  demised  the  land,  restrain  the  lessee  from  cutting  down  trees. 

carries  them 

away,  trespass  or  trover  lies  against  him.  Cro.  Car.  242.  7  Term  R.  13.1 

Ld.Raym.739.  A.  demised  a  pasture  to  B.,  but  the  trees  were  excepted  in  the 
Glenham  v.  demise.  The  cattle  of  B.,  which  were  afterwards  put  into  the 
Hanby.  ||No  pasture,  barked  the  trees.  It  was  ruled  by  Holl  C.  J.  to  whom 
in^the  ca^se  for  ^^^  point  was  referred,  that  an  action  of  trespass  did  not  lie 
this  judgment,   against  B, 

It  is  clear  that  trespass  lies  agtunst  a  tenant  for  cutting  or  damaging  excepted  trees.  4  Taunt. 
316.  1  Saund.322.  b.  n.  5.  U)rd  Ray,  552.|| 
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II  If  a  tree  grow  near  the  confines  of  the  land  of  two  parties,  so  Holder  v. 
that  the  roots  extend  into  the  soil  of  each,  the  property  in  the  Coates,  Moo. 

tree  belonffs  to  the  owner  of  that  land   in  which  it  was  first  ^  Malk.  Ca. 

,      ^    1  ,,   *=  112.;  and  see 

P^anted.ll  2  Roll. R.  141. 

1  Ld.  Raym.  737. 
An  action  of  trespass  does  not  lie  against  a  tenant  at  will  for   5  Rep.  15. 
an  injury  to  a  building  or  land  by  him  holden,  which  arises  The  Countess 
from  a  mere  non-feasance.  of  Salop's  case. 

1  Inst.  57. 
Cro.  Eliz.  784. 

But  if  a  tenant  at  will  cut  down  trees,  or  do  any  other  positive  5  Rgp.  13. 
injury  to  a  land  or  a  building  by  him  holden,  this  action  lies  The  Countess 
against  him;  because  every  such  injurious  act  amounts  to  a  de-  of  Salop's  case, 
termination  both  of  his  estate  and  possession.  {>     Jf,^^* 

pi.  362.     Cro.  Eliz.  784. 

It  is  laid  down  in  one  case,  that  if  the  beast  of  A,,  which  is  2  Roll.  Abr. 
agisted  by  D,^  trespass  in  the  close  of  C,  it  is  in  the  election  of  546.  (B)pl.  1, 
C  to  bring  an  action  of  trespass  against  A,  or  B, 

But  it  is  laid  down  in  another  case,   that  an  action  in  such  Clayt.  33. 
case  lies  only  against  the  agistor  of  the  beast.  Batemon's 

If  a  close  in  the  possession  of  A.  lie  contiguous  to  a  close  in  ^""  " 

the  possession  of  B.,  and  a  close  in  the  possession  of  C  lie  con-  B^o.  Tresp. 

tiguous  to  the  close  in  the  possession  of  ^.,  and  a  fence  between  F^    f^'gi 

the  closes  of  A,  and  J?.,  which  A,  ought  to  keep  in  repair,  be  out  1  Preem.  379. 

of  repair;  and  a  fence  between  the  closes  of  J?,  and  C,  which  B,  ||Thiswasnot 

ought  to  keep  in  repair,  be  likewise  out  of  repair ;  and  the  beast  ^^J^h'  deter- 

of  C.  escape  through  the  fence  of  5.,  and  afterwards  throurrh  the  ™^"^,^  ^^  ^^^ 
r  r    }  •  1  °  1  r    ^      ^  •       •  •         ^.  couft :   and  in 

fence  ot  A,  into  the  close  ot  A.,  A.  may  mamtam  an  action  ot  tres-  Hale's  notes 

pass  against  C,  because  A.  was  only  bound  to  keep  his  fence  in  F.N. B. 293. 

repair  against  the  beasts  which  B,  should  put  into  his  close,  and  ('^.t'^  ^^l-)  ^^  '=» 

not  axrainst  the  beasts  of  all  persons  which  should  come  into  the  ^^n  ^'"^/P*"^. 

I  r  n       -n  i         i  '  i  •    i     ^r  •         i  i  W"»  "Ot  lie  in 

close  01  B,    liut,  as  the  damage  which  C.  sustains  by  the  recovery  such  case* 

of  A,  against  him  is  owing  to  the  default  of  /?.,  in  not  keeping  and  see 

his  fence  in  repair,  C.  may  recover  a  satisfaction  in  an  action  j  Frc^T^*  ^''^^ 

upon  the  case  against  B,  ^^""^  ^'^•^'' 

If  a  servant,  without  the  knowledge  of  his  master,  put  his  2  Roll.  Abr. 

master's  beast  into  the  close  of  J".  S.y  this  action  does  not  lie  nn'*^/?^'^'*i,'* 

against  the  master ;  because,  by  taking  upon  himself  to  do  this,  [},Jj.  ^jj""  ^ 

the  servant  did  acquire  a  special  property  for  the  time  in  the  servant,  bv this 

beast :  but  the  servant  is,  in  consetjuence  of  the  special  property  unauthorised 

by  him  acquired,  liable  to  this  action.  "^''V^^}  f  '"« 

'  *  master  s  beast, 

could  acquire  a  special  property  in  it?  It  would  seem  that  the  action  lies  on  the  ground  that 
the  servant  by  his  wilful  act,  without  command  of  his  master,  causes  the  beast  to  do  an  imme- 
diate injury  to  J.  S.*i  close:  and  it  is  not  necessary  to  suppose  a  sj>ccial  property  in  the  servant 
in  order  to  render  him  liable.  Can  a  tervant  who  wi/ftU/t/  drives  his  master's  carriage  and 
horses  a^inin^t  A.  B.^  and  thcrebv  becomes  a  trespasser,  be  said  to  acquire  a  special  property  ia 
them  ?     Lord  Kcnyon  thought  he  might.  1  East,  108;  and  4  Bam.  &  A.  590.|| 

But  if  a  wife,  without  the  knowledge  of  licr  husband,  put  her  I^ul* 
husband's  beast  into  the  close  of  J.  S.,  an  action  of  trespass  lies 
against  the  husband  ;  because  a  married  woman  cannot  acquire 
any  property  in  the  goods  of  her  husband. 

Vol,  VII.  Y  y  (H)  In 
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2  Inftt.311, 

312. 


Gl.  c.  8. 


2  Inst  511. 


1  Inst.  118. 

2  Inst.  .311, 
312.  Fitz. 
N.  B.  47. 
Carth.  108. 
Lambert  v. 
Thurston. 


5  W.  &  M. 
c.  12. 


Salk.  54. 


Carth.  590. 
Linsey  v. 
Clerk,  Mich. 
8W.3.   Salk 
54. 


LvI.Raym.273 
Courtney  v. 
Collet.   Mich. 


(H)    In  what  Court  an  Action  of  Trespass  may  be 

brought. 

A  T  the  common  law  the  superior  courts  had  not  jurisdiction 
in  an  action,  unless  tlie  debt  or  damages  amounted  to  forty 
shillings. 

By  the  statute  of  Gloucester,  c.  8.  it  is  in  affirmance  of  the 
common  law  enacted,  "  That  no  person  shall  from  henceforth 
"  have  a  writ  of  trespass  before  the  justices,  unless  he  swear  by 
"  his  faith,  that  the  goods  taken  away  were  worth  forty  shillings 
«  at  the  least." 

The  sanction  of  an  oath  was  by  this  statute  added,  for  the 
sake  of  more  effectually  confining  actions  in  which  the  damages 
were  under  forty  shillings  to  inferior  courts ;  but  the  conse- 
quences of  obliging  a  plaintiff  to  take  an  oath  of  this  kind  being 
found  very  dangerous,  the  practice  of  requiring  an  oath  was  soon 
discontinued. 

It  is  in  divers  books  laid  down,  that  although  the  statute  of 
Gloucester  speaks  of  a  writ  of  trespass  generally,  it  only  means  a 
writ  of  trespass  upon  the  case;  because  no  inferior  court  can 
hold  plea  of  trespass  with  force.  And  the  doctrine  of  these 
books  is  recognised  in  a  modern  case.  In  an  action  of  trespass, 
which  was  brought  in  the  Court  of  King's  Bench,  the  damages 
laid  in  the  declaration  were  only  twenty  shillings.  Upon  a 
demurrer  it  was  objected,  that  the  court  had  not  a  jurisdiction, 
the  damage  appearing  upon  the  face  of  the  declaration  to  be 
under  forty  shillings ;  but  the  objection  was  over-ruled.  And 
by  the  court  —  If  an  action  for  a  trespass  with  force,  in  which 
the  damage  is  under  forty  shillings,  do  not  lie  in  a  superior 
court,  the  party  injured  would  be  without  redress;  for  a  fine 
cannot  be  assessed  by  an  inferior  court,  and  consequently  an 
action  of  trespass  does  not  lie  in  nn  inferior  court. 

By  the  5  W.  &  M.  c.  12.  it  is  enacted,  "  That  from  henceforth 
"  no  writ,  commonly  called  a  capias  pro  Jine,  shall  issue  against 
"  any  defendant  against  whom  judgment  has  been  entered  up 
"  in  an  action  of  trespass  vi  et  armis;  but  the  same  fine  is  and 
"  shall  be  hereby  remitted  and  discharged." 

Since  the  making  of  this  statute,  it  has  been  the  practice  of 
the  Court  of  Common  Pleas  to  insert  the  words  ni/n'l  de  Jine 
quia  remittitur  per  statutum,  in  entering  up  judgment  in  an  action 
of  trespass. 

But  a  question  arising  in  the  Court  of  King's  Bencl),  soon 
after  the  making  of  this  statute,  in  what  manner  judgment  in  an 
action  of  trespass  ought  to  be  entered  up,  it  was  after  debate 
holden,  that  the  clause  quod  capiaiur  pro  fine  ou^^hi  to  be  entirely 
omitted;  for  that,  as  the  statute  has  discharged  the  fine,  no  no- 
tice ought  to  be  taken  thereof  in  entering  up  judgment. 

In  a  case  not  long  after  in  the  same  court,  it  is  said  by  two 
reporters  to  have  been  holden,  that  the  clause  quod  capiatur  pro 

fine 
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fine  ought  still  to  be  inserted  in  entering  up  judgment  in  an   ^  W.  5. 

'  action  of  trespass.  ^^  ^°^-  ^  ^^• 

But  this  is  probably  a  mistake  in  these  reporters,  for  another  Carth.  436. 
reporter  of  the  same  case  is  silent  as  to  the  point;  and  it  seems 
extremely  strange,  that  the  same  court  should  so  soon  after,  and 
without  taking  the  least  notice  thereof,  depart  from  what  was 
solemnly  determined  in  the  case  of  Linseif  v.  Clerk. 

Although  the  fine  due  to  the  crown  be  by  the  5  W.  &  M. 
c.  12.  taken  away,  and  the  clause  quod  capiaiur  projine  be 
omitted  in  entering  up  judgment  in  an  action  of  trespass,  this 
action  does  not  even  at  this  day  lie  in  an  inferior  court. 

For  by  the  same  statute,  §  2.  it  is  enacted,  "  That  the  plaintiff  5  W.  &  M. 
"  in  every  action  of  trespass  vi  et  armis  shall  upon  signing  judg-  c.  12.  ^  2. 
"  ment  therein,  over  and  above  the  usual  fees,  pay  to  the  proper 
"  officer  who  signeth  the  same,  the  sum  of  six  shillings  and 
"  eight  pence,  in  full  satisfaction  of  the  fine  due  to  the  crown, 
"  and  of  all  fees  due  for  or  concerning  the  same,  to  be  distributed 
"  in  such  manner  as  fines  and  fees  of  this  kind  have  usually 
"  been." 

As  a  sum  of  money  is  to  be  paid  in  satisfaction  of  the  fine  due 
to  the  crown,  and  this  is  to  be  distributed  in  the  same  manner  as 
the  fine  had  usually  been  distributed,  it  follows  that  only  such 
courts  as  could,  before  the  making  of  this  statute,  have  assessed 
a  fine,  are  capable  of  receiving  money  in  lieu  of  the  fine,  or  of 
distributing  it  as  the  money  heretofore  paid  as  a  fine  had  been 
usually  distributed;  and,  consequently,  that  an  action  of  trespass 
does  not  at  this  day  lie  in  an  inferior  court. 

(I)  Of  the  Pleadings  in  an  Action  of  Trespass. 

1.  Of  the  Writ. 

TT  is  laid  down  in  divers  books,  that  if  the  words  vi  et  armis  Fitz.  N.  B.  86. 

are  omitted  in  a  writ  of  trespass,  the  writ  abates ;  for  that  these  Cro.  Jac.  443. 

are  words  of  substance.  ^^'  ^'^^'  ^^°* 

Car.  407. 

Salk.  636. 

It  has  indeed  in  one  modern  case  been  holden,  that  the  words  \  Saund.  8I. 

w  et  armis  are  words  of  form  (a),  and  consequently  that  the  writ  Law  v.  King. 

does  not  abate  on  account  of  their  beinff  omitted.  T/'^J.^^"""'^* 

°  ||(a)  There  wa!» 

«on:e  doubt  before  the  stat.  4  Ann.  c.  16.  §  1.  whether  the  words  were  matter  of  form  or 
of  substance,  (Com.  Dip.  Pleader,  3.  (M)  7.  But  now,  by  the  4th  Ann.  c.  16.  §  I.,  the  omission 
of  vi  rl  armu  is  only  matter  of  form,  and  aided  on  a  general  demurrer;  and  it  is  cured  by 
verdict  by  the  16  &  17  Car.  2.  c.  8.;  and  the  not  finding  of  vi  ctarmu  in  a  yerdictin  trei>()asf 
is  immaterial.  I  Stra.  482.  8  Mod.  1.  1  Saund.  140.  a.  note  (4).|| 

The  determination  in  this  case  seems  to  have  been  founded  9  h.  6.  i.*?. 
upon  what  is  laid  down  in  two  old  cases.  In  these  it  is  laid  1  H.  7.  19. 
down,  that  if,  upon  a  demurrer  to  a  special  plea  in  an  action  of 
trespass  vi  et  armis,  the  court  shall  give  judgment  for  the  de- 
fendant as  to  the  matter  specially  pleaded,  there  shall  be  no 
further  enquiry  concerning  the  force,  although  issue  have  been 
thereupon  joined.     It  is  in  these  likewise  laid  down,  that  if  the 

Y  y  2  court 
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Ld.  Raym. 
985.    Day  v. 
Musket. 


5W.&M.C.12. 
§9. 


|]  Vide  note, 
p.  691.11 


16  &  17  Car. 
2.C.  8.  §  1. 


court  shall  give  judgment  upon  the  demurrer  for  the  plaintiff  as 
to  the  matter  specially  pleaded,  the  issue  joined  upon  the  force 
shall  not  be  tried ;  but  a  capias projinc  shall  as  well  be  awarded, 
as  if  this  issue  had  been  found  for  the  plahitiff. 

The  determination  in  the  case  of  LwdJ  v.  Ki7ig  is  not  warranted 
by  the  two  old  cases.  All  that  can  be  fairly  inferred  from  them 
is,  that  if  there  be  judgment  upon  the  demurrer  that  the  act 
justified  was  lawful,  it  shall  be  intended  that  the  force  accom- 
panying it  was  also  lawful;  or  that  if  there  be  judgment  upon 
the  demurrer  that  the  act  justified  was  unlawful,  it  shall  be  in- 
tended that  the  force  accompanying  it  was  also  unlawful.  The 
consequence  of  this  influence  is,  that  it  would  in  either  case  be 
quite  nugatory  to  trie  the  issue  joined  upon  the  force ;  but  it 
does  by  no  means  follow,  that  the  words  vi  et  armis  are  words 
of  form. 

It  is  said  by  Holt  C.  J.  that  since  the  making  of  the  statute 
of  the  fifth  of  W.  &  M.  c.  12.  it  is  not  necessary  to  insert  the 
words  vi  et  armis  in  a  writ  of  trespass ;  because  the  writ  of  capias 
pi'o  JinCy  which  before  issued  upon  a  judgment  against  the  de- 
fendant in  an  action  of  trespass,  is  thereby  taken  away. 

But  this  dictum  seems  not  to  be  well  founded.  For  by  the 
same  statute,  §  2.  it  is  enacted,  "  That  the  plaintiff  in  every 
"  action,  wherein  a  capias  ])ro  Jine  would  before  the  making 
"  thereof  have  issued,  shall  upon  signing  judgment  in  such  ac- 
"  tion,  over  and  above  the  usual  fees  for  the  signing  thereof, 
"  pay  to  the  proper  officer  who  signeth  the  same,  the  sum  of 
**  six  shillings  and  eight  pence,  in  full  satisfaction  of  the  fine  due 
"  to  the  crown,  and  of  all  fees  due  for  or  concerning  the  same, 
"  to  be  distributed  in  such  manner  as  fines  and  fees  of  this  kind 
"  have  usually  been." 

It  can  never  be  fairly  inferred  from  this  statute,  that  the  ne- 
cessity of  inserting  the  words  vi  et  armis  in  a  writ  of  trespass  is 
thereby  taken  away;  on  the  contrary,  the  insertion  of  these 
words  seems  to  be  still  quite  necessary,  in  order  to  let  in  the 
provisions  of  the  statute,  for  the  payment  and  distribution  of  the 
money,  which  is  to  be  paid  in  lieu  of  the  fine  thereby  discharged. 

It  is  moreover  enacted  by  the  16  &  17  Car.  2.  c.  8.  §  1,  "  That, 
"  if  any  verdict  of  twelve  men  shall  be  given  in  any  action,  in 
"  any  of  his  majesty*s  courts  of  record  at  Westminster^  or  in  the 
"  courts  of  record  in  the  counties  palatine  of  Chester^  Lancaster, 
**  or  Durham,  or  in  his  majesty's  courts  of  great  sessions  in  Wales, 
"  judgment  thereupon  shall  not  be  stayed  or  reversed  for  default 
"  or  lack  of  form,  or  by  reason  of  the  omission  of  the  words  vi 
"  et  armis;  provided  the  cause  has  been  tried  by  a  jury  of  the 
"  proper  county  or  place  where  the  action  is  laid :  but  such 
"  omission  shall  be  amended." 

This  clause  amounts  to  legislative  declaration  that  the  words 
vi  et  armis  in  a  writ  of  trespass  are  words  of  substance ;  for  as  all 
defaults  in  matters  of  form  are  by  the  former  general  words  of 
this  clause  declared  to  be  after  a  verdict  amendable,  if  these  are 
words  of  form,   it  is  quite  nugatory  to  declare  again  that  the 

omission 
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omission  of  the  words  vi  et  armis  in  a  writ  of  trespass  shall  after 

a  verdict  be  amended. 

If  a  writ  of  trespass  do  not  conclude  contra  pacem^  it  abates ;  FJtz.  N.  B.  93. 

for  as  every  trespass  with  force  is  a  breach  of  the  peace  as  well  ^^^'  ^^'' 
•     *    •  •  .1  J      f     1    ^  1  Show.  28. 

as  a  private  mjury,  these  are  words  or  substance.  §^11^  g-g 

If  a  writ  of  trespass  be  sued  out  in  the  time  of  the  king  that  Salk.  641. 
now  is,  for  a  trespass  committed  in  the  time  of  a  deceased  king,   Day  v. 

the  conclusion  must  be  contra  vacem  of  the  deceased  kinff.  Musket. 

^  ^  [Rex  V. 

Lookup,  5  Burr.  1901.  6  Bro.  P.  C.  138.] 

The  omission  of  the  words  contra  pacem  in  a  writ  of  trespass  is  jg^  i7  Car.  2. 

amendable  after  a  verdict.     For  by  the  16  &  17  Car.  2.  c.  8.  §  1.  c.  8.  §  i. 

it  is  enacted,  "  That,  if  any  verdict  of  twelve  men  shall  be  given   11^"^^  ^y  ^^^ 

"  in  an  action  in  any  of  his  majesty's  courts  of  record  at  West-  ?,    "z  ^'^^■' 
.,      .     .  .       y     ^  /••'•^i-i  .  1.  r.§^'  the  omis- 

**  minster,  or  in  the  courts  or  record  m  the  counties  palatine  of  sion  of  these 

**  Chester,   Lancaster,  or  Durham,  or  in  his  majesty's  courts  of  words  is  aided 

"  great  sessions  in  Wales,  judgment  thereupon  shall  not  be  stayed  *"  ^''  ^^^ 

*'  or  reversed  by  reason  of  the  omission  of  the  words  contra  ^^^^\  ^^ 

**  pacem,  provided  the  cause  has  been  tried  by  a  jury  of  the  raurrer.y 

*'  proper  county  or  place  where  the  action  is  laid ;  but  such 

**  omission  shall  be  amended." 

2.  Of  the  Declaration, 
1.  In  the  General. 

As  the  complaint  in  a  writ  of  trespass  is  general,  divers  tres-  Gilb.  Hist, 
passes  may  be  alleged  in  the  declaration  upon  the  writ.  ^-  ^-  s-  Bro.  ' 

And   for  the  same  reason,  trespasses  in  different  vil  Is  maybe  2LilI.  Pr. 
alleged  in  the  declaration  upon  one  writ,  provided  the  different  Reg.  728. 
vills  are   in  the  bailiwick  of  the  sheriff  to  whom  the  writ  is 
directed. 

The  plaintiff,  in  an  action  of  trespass  against  several  persons  Stra.  420. 
for  a  joint  trespass,  may  declare  against  every  one  of  them  sepa-  Bayly  v.  Raby, 
ratelv  and  others.   [5 

^  Term  R.  649.] 

But  if  it  appear  upon  the  face  of  the  declaration  in  an  action  [Hob.  199] 
of  trespass,   that  another  certain  person,  as  well  as  the  person  ||This  is  an  ex- 
against  whom  the  action  is  brought,  was  a  party  to  the  trespass,  'rajudicial 
tCe  declaration  is  bad  for  want  ot  having  made  that  person  a  de-  geemnues^ 
fendant  tionable. 

Vide  note  i«/ra-|| 

A  declaration  in  an  action  of  trespass  was  holden  to  he  bad, 
because  the  allegation  was  that  A,  simtd  aim  D.  committed  the  u    |  *  *** 
trespasf,  and  the  action  was  brought  against  A.  only.  Broadf  ^||The 

Court  oC  Exchequer  Chamber  held  this  declaration  bad  on  the  ground  stated  in  the  text  (which 
il  got  finom  8  H.  7.  16,  1 7.) ;  but  it  was  agreed  that  the  defect  was  cured  by  verdict,  being  only 
matter  0fform,axA  therefore  the  judgment  for  the  plaintiff  was  affirmed ;  so  that  at  the  present 
day  it  could  only  be  objected  to  on  special  demurrer.  But  it  is  conceived  that  even  then  the  de- 
claration would  be  hdd  good,  since  every  tresj)a.ss  is  in  law  several,  and  if  in  trespaw  against 
A*  it  appter  m  evidence  Uui  B.  jointly  committed  the  trespass,  it  is  no  objection ;  and  the 
'     *  nonjoinder  in  abatement .|| 

Y  y  3  But 
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But  it  was  in  this  case  laid  down,  that  if  it  be  alleged  in  the 
declaration  in  such  action,  that  A.  simul  aim  another  ])erson  to 
the  plaintiff  unknown  committed  the  trespass,  the  declaration  is 
good ;  because  it  is  not  in  the  plaintiff's  power  to  make  an  un- 
known person  a  defendant. 

If  the  declaration  in  an  action  of  trespass  be  in  these  words, 
quod  cum  the  defendant  did  the  thing  complained  of,  it  is  bad  : 
because  these  words,  which  are  only  by  way  of  recital,  do  not 
amount  to  an  affirmative  charge. 


*i  Bulstr.  215. 

Sherland  v. 

Heaton. 

U  Lev.  206. 

2  Show.  97. 

S95.    SaUc.  636.  Ld.  Raym.  1413.  Stra.  115.  116S. 


Salk.636. 
Hore  V. 
Chapman. 
U^a)  On  special 
demurrer.jl 

Warren  v. 

Lapdon, 

Barnes,  249. 

[Douglas  V. 

Hall,  1  WUs. 

99.  Barnes,  452.  S.  C] 


If  the  declaration  in  an  action  of  trespass  be  in  these  words 
quare  the  defendant  did  the  thing  complained  of,  it  is  bad  (a)  ;  inas- 
much as  the  charge,  where  the  word  quare  is  used,  it  being  a 
word  of  interrogation,  is  less  affirmative  than  where  the  words 
quod  aim  are  used. 

It  has  been  holden,  in  the  Court  of  Common  Pleas,  that 
although  the  words  qux}d  aim,  or  the  word  quare,  be  used  in 
the  court  in  an  action  of  trespass,  the  fault  is  cured  by  the  writ, 
which  is  in  this  court  part  of  the  declaration. 


1  Barn.  176. 
Clarke  v. 
Lucas. 
[Qm.  the 
authority  in 
Barnes.] 


It  seems  however  to  have  been  doubted  by  the  Court  of  King's 
Bench,  whether  there  are  in  the  writ  of  trespass  words  sufficiently 
affirmative  to  cure  the  defect  of  affirmation  in  the  count,  occa- 
sioned by  the  words  quod  aim  or  quare ;  for  in  a  case  not  many 
years  before  that  of  Warren  v.  Lapdon,  wherein  it  had  been  holden 
by  the  Court  of  Common  Pleas  that  there  are,  which  came  before 
the  Court  of  King's  Bench  upon  a  writ  of  error,  the  latter  court 
never  came  to  a  determination. 

But,  whatever  doubt  there  may  formerly  have  been  in  the  Court 
of  King's  Bench  as  to  this  point,  it  is  now  at  an  end ;  for  in  a 
case  subsequent  to  the  case  of  Clark  v.  Liicas  it  is  laid  down, 
that  in  the  Court  of  Common  Pleas  the  words  in  the  writ  of 
trespass  are  sufficiently  affirmative  to  cure  the  defect  of  affirm- 
ation in  the  count,  occasioned  by  the  words  quod  aim  or  quare ; 
[and  this,  even  on  a  special  demurrer.] 


MS.  R.  Smith 

V.  Reynolds, 

Trin.  10  G.  2. 

in  K.  B. 

[Andr.  21. 

S.  C. 

Bateman  v. 

Fowler, 

1  Barnard. 

B.  K.  423.  "^Tiite  V.  Shaw,  2  Wils.  203.] 


Stra.  1151. 
Wilder  V. 
Handy. 
Marshal  v. 
Rigs, 
Id.  1162. 

Dobs  V. 

Edmonds, 
3  Str.  681. 


It  has  in  two  cases  been  holden  by  the  Court  of  King's  Bench, 
that  the  declaration  in  an  action  of  trespass,  which  is  bad  by  rea- 
son of  the  words  quod  cum,  or  the  word  quare,  being  therein  con- 
tained, may  be  amended  from  the  bill  filed ;  provided  this  be  suf- 
ficient to  warrant  the  amendment ;  and  that  the  court  will  not 
enquire  into  the  time  of  filing  the  bill. 

[The  plaintiff  declared  in  trespass  with  a  quod  am,  and  then 
went  on  to  another  trespass,  which  was  introduced  with  a  necnon 
de  eo  quod,  &c.  The  verdict  waspo  qucr,  as  to  the  last  part,  and 
pro  def,  as  to  the  trespass  under  the  quod  cum.  It  was  moved,  in 
arrest  of  judgment,  that  the  whole  was  but  recital.  Sed  per  air. 
— We  must  not  extend  that  exception,  which  has  gone  far  enough 
already :  the  latter  part  is  by  way  of  positive  charge,  and  the  find- 

-     .  ing 
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iiigofthe  jury  has  cured  it  as  to  the  first.     The  plaintiff  must 
have  judgment.] 

The  words  vi  el  armis  ought  to  be  inserted  in  the  declaration  Salk.  ese. 
in  an  action  of  trespass.  Cro.  Jac.  445. 

But  the  declaration  is  not  bad  for  want  of  these  words,  if  the   i  Sid.  187. 
action  be  brought  in  the  Court  of  Common    Pleas  ;    because,  as  Jojies  v. 
the  writ  is  in  this  court  part  of  the  declaration,  the  want  of  these  J^^^^'i^rd. 
words  in  the  count  is  cured  by  their  being  in  the  writ.  u  w.   o    . 

II  And  the  omission  of  these  words  is  aided  in  any  court  of  re- 
cord, except  on  special  demurrer,  by  the  4  Aun.c.  16.  §  1.  See 
fl?//^  p.  691. 11 

The  omission  of  the  words  vi  et  armis  in  the  declaration  in  an   jg  &  17  Car  2 

action  of  trespass,  although  not  otherwise  cured,  is  amendable  c.  8.  §  1, 

after  a  A'erdict:  il  being  by  the  16  &  17  Car.  2.  c.  8.  §  1  enacted,   [Note;  this 

"  That  if  any  verdict  of  twelve  men  shall  be  given  in  any  action  ^^^^/^Ppl'^s 

"  in  any  of  his  majesty's  courts  of  record  at  Westminster,  or  in  cases  tliat  ap*- 

'•  the  courts  of  record  in  the  counties  palatine  of  Chester,  Lan-  pear  on  the 

"  caster,  or  Durham,  or  in  his  majesty's  courts  of  great  sessions  ^'^'"y  f^'ce  of 

"  in    Wales,  jud<Tment  thereupon  shall  not  be  staved  or  revesed    . '''  aeclara- 
tc  \  f  il  •     •  r  .1  1        •     ,  -11    tion  to  have 

"  by  reason  ot  the  omission  ot   the  words  vi  el  armis,    provided  i,ecn  evidently 

"  the  cause  has  been  tried  by  a  jury  of  the  proper  county  or  intended  to  be 
"  place  where  the  action  is  laid ;    but  such  omission  shall  be  actions  of 
"  amended.'*  trespass  ;  not 

to  those  cases, 
where  the  frame  of  the  declaration  and  the  memorandum  is  of  an  action  of  trespass  on  the  case. 
Savignac  V.  Rooine,  6  Term  R.  125.]  ||VVhere  a  declaration  for  ?>eA\\(:i\ov\,frnvied  in  trespass, 
omits  the  words  vi  et  annis,  the  defect,  is  cured  by  verdict.  4  Dow.  &  Ry.  215.|| 

The  venue  in  an  action  of  trespass  may  be  laid  in  a  hamlet.       g^^  ^-^ 

pi.  115.  pi.  571. 

It  is  in  the  general  true   that  the  injury,  for  which  an  action  sid.  225. 
of  trespass  is  brought  must  be  specially  alleged  in  the  declara-  Sippora  v. 
tion.  But,  if  the  injury  arise  ex  turpi  causa,  as  from  the  debauch-  l^»^=^*it-    Cro. 
ing  of  a  man's  daughter,  it  is  not  necessary  to  allege  this  specially,  ii-'^x  \i*\u 
because  the   doing  thereof  would  introduce  obscenity  into  the  cases  in  the 
record,  {a)  text,  it  was 

held  that  evi- 
dence of  debauching  the  plaintiff's  wife  or  daughter  might  be  given  under  the  "  alia  enormia  ** 
in  trespass,  quare  clausumfregU.  But  the  modern  practice  is  contrary,  and  these  injuries  are 
stated  on  the  record,  and  the  reason  in  the  text  siivours  of  excess  of  modesty.  And  in  H.  N. 
P.  89.  a.  it  is  laid  down  that  matter,  which  may  itself  be  the  subject  of  an  action,  cannot  be 
proved  in  aggravation  without  being  stated;  and  sec  1  Stark.  Ca.  98.  Peakc*s  Ca.  -IG. Stark. on 
Evid.  1454.|[ 

It  is  laid  down  in  two  books,  that  the  declaration  in  an  action   pitz.  N.  D.  66, 
of  trespass,   for  taking  or  injuring  a  beast  or  {'ov,\Jera:  natura:,  Dyer,  306.    , 
must  shew  that  the  beast  or  fowl  was  reclaimed ;  for  unless  it  ll^"' "  '"'^" 
were  reclaimed  there  could  be  no  property  therein.  "|! "  ^ratlone 

loci  in  hares,  rabbits,  8cc.  on  his  own  land,  and  may  maintain  trespass  for  breaking  his  close 
and  hunting,  and  taking  tlicm.     Ld.  Raym.  250.    2  Black.  Com.  419.|| 

But  it  has  been  holden  in  one  case,  that  although  it  be  ne-  Cro.  Car.  is. 

cessary  to  shew  this  in  an  action  of  trover  for  the  beast  or  fowl,   ; '"^"'  \' 
•..  •         .  .      1     •*  •  .•         r*  Ix.'sney,  Mich. 

It  IS  not  necessary  to  do  it  in  an  action  of  trespass.  ,  C{*r  ] 

Y  y  4  The  * 
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Lutw.  1359.  The  former,  however,  seems  to  be  the  better  opinion  ;  for  in  a 

Atkinson  V.  subsequent  case  it  is  laid  down,  that  if  an  action  of  trespass  be 
Hunter,  Pasch.  i^rought  for  killing  a  deer,  it  must  appear  in  the  declaration,  that 
fi(a)It  is  usual  ^^^  defendant  knew  the  deer  to  be  tame,  {a) 

to  state  the  deer  in  the  declaration  to  be  "  tame.*'  5  Chitt.  on  Plead.  468.  But  this  seems 
unnecessary,  if  it  appear  to  be  on  the  plaintiff's  land.  See  Sutton  v.  Moody,  Ld.  Raym.  250. ; 
and  in  Cro.Car.  18.  the  omission  to  state  plaintiff's  hawk  to  be  tame,  was  held  cured  by 
verdict.ll 

Ld.  Ravm.  It  must  be  alleged  in  the  declaration  in  an  action  of  trespass, 

608.  Mason  v.  for  an  injury  done  by  a  bite  of  the  defendant's  dog,  that  the  de- 

Jir"%  -,^     fendant  knew  the  doff  was  accustomed  to  bite;    because  a  dorr  is 
12  Mod,  535.  ^  1  ^  zj       °  1  -1  ° 

1  Freem.  534.    "^^  "y  nature  a  nerce  or  dangerous  animal. 

||In  Mason  v.  Keeling  the  action  was  on  the  case,  and  trespass  does  not  lie  for  keeping  a  dog 
accustomed  to  bite  with  a  scienter^  ante  576.  But  in  cascj  the  scienter  is  necessary,  see  ante 
Action  on  the  Case,  Vol.  I.  1  Bam  &  A.  C20.|| 

Lutw.  90.  For  the  same  reason,  if  this  action  be  brought  for  an  injury 

Bayntinev.        done  by  a  goring  of  the  defendant's  bull,   it  must  be  alleged  in 

Sharp.  662.  jjjg  declaration,  that  the  defendant  knew  the  bull  had  before  iiored 
Ld.Kaym.llO.  " 

1583.1  Freem.  some  person. 

434.  l|But  it  seems  sufficient  to  state,  that  the  bull  was  of  a  ferocious  disposition,  and  unsafe  to 
be  at  large,  with  the  knowledge  of  defendant.  1  Barn,  and  A.  620.j| 

Ld.  Raym.  -^"^  ^^  ^^^'^  action  be  brought  for  an  injury  done  by  a  beast  be- 

1583.  Rex  V.  longing  to  the  defendant,  which  is  by  nature  fierce  or  dangerous, 
Huggins.  as  a  tiger  or  lion,  it  is  not  necessary  to  allege  that  the  defendant 

12  Mod.  335.    i^new  the  beast  had  before  hurt  some  person ;  because  the  owner 
it  seeins  t^^    must  at  his  peril  keep  a  beast  of  this  kind  confined, 
owner  is  liable  in  trespass,  3  East,  596.|| 

Sid.  184.  It  is  laid  down,  that  if  it  appear  upon  the  face  of  the  declara- 

Glasscock  v.     ^j^j^  jj^  ^j^  action  of  trespass  for  taking  or  injuring  goods,  that  the 

organ.  goods  were  in  the  possession  of  the  plaintiff,  this  is  sufficient, 

although    it   be  not  expressly   alleged    that   they  were    in  his 

possession. 

2  Lev.  20.  It  has  in  divers  cases  been  holden  that  it  must  be  expressly 
156.  Cro.  Ja.    alleged  in  the  declaration  in  an  action  of  trespassing,  for  taking  or 

^*  injuring  goods,  that  the  plaintiff  had  a  property  in  the  goods. 

2  Show.  395.  The  declaration  in  this  action  charged  tlie  taking  of  the  beasts 
Dannetv.  of  the  plaintiff,  w'sr.  one  horse  and  one  hat.     The  judgment  was 

Colligdcll.         arrested  ;  because  it  was  not  alleged,  that  the  property  in  the  hat 

was  in  the  plaintiff. 
Salk.  640.  The  declaration  in  this  action  charged  the  breaking  of  the 

Joce  V.  Mills,  plaintiff's  close,  and  taking  of  two  horses  there  being,  and  a 
liundred  bushels  of  oats  of  the  goods  of  the  plaintiff  there  also 
being.  This  declaration  was  holdcn  to  l)e  bad  ;  because  as  one 
sentence  thereof  is  closed  by  the  words  f/iae  bmig,  the  words  of 
the  proper  goods  of  the  plaintiff  in  the  following,  notwithstand- 
ing the  two  sentences  are  connected  by  the  copulative  and^  do  not 
extend  to  the  two  horses. 
I  Ventr.  278.         The  dechnation  in  this  action,  which  charged  the  breaking  of 

the 
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the  plaintiff's  close,  and  the  taking  of  several  loads  of  corn  there   Holland  v. 
being,  was  holden  to  be  insufficient,  because  it  was  not  expressly  Ellis.  2  Lev. 
alleged  that  the  corn  was  die  corn  of  the  plaintiff.  ^  ^^• 

But  it  is  in  another  case  said,  that  the  judgment  in  the  case  of  Ld.Raym.  239. 
Holland  v.  Ellis  was  arrested  merely  upon  the  authority  of  the  Fontleroy  v. 
precedents  ;  for   that  Hale  C.  J.  said,  that  if  it  had  been  a  new  ^yhner. 
case,  he  should  have  been  of  a  contrary  opinion ;  for  that  as  the 
close  was  alleged  to  be  the  property  of  the  plaintiff,  it  ought  p7- 
ma  facie  to  have  been  intended  that  the  corn  there  being  was  his 
also. 

And  in  the  latter  case,  wherein  the  declaration  charged  a  fishing  tjj^^ 

in  the  plaintiff's  several  fishery,  and  the  taking  of  fish,  the  court 
inclined  strongly  to  be  of  opinion,  for  the  reason  given  by  Hale 
C.  J.  in  the  case  of  Holland  v.  Ellis^  that  the  declaration  was 
good,  although  it  was  not  expressly  alleged,  that  the  fish  were  the 
fish  of  the  plaintiff,  for  that  this  ought  to  be  intended. 

If  an  action  of  trespass  be  brought  in  the  Court  of  Common  1  Sid.  187. 
Pleas  for  taking  or  injuring  goods,  it  is  not  necessary  to  allege  in  Jopes  v. 
the  count  that  the  goods  were  the  property  of  the  plaintiff,  pro-  f" tw^ Tii 
vided  this  be  alleged  in  the  writ,  for  the  writ  is  in  this  court 
part  of  the  declaration. 

It  has  been  holden,  that  if  some  of  the  goods,  charged  in  the  2  Saund.  579. 
declaration  in  an  action  of  trespass  to  have  been  taken  or  in-  Pinkne/s 
jured,  be  alleged  to  be  the  property  of  the  plaintiff,  and  others  c^^-    Raym. 
be  not,  and  there  be  a  verdict  for  the  plaintiff,  he  may  enter  a  ^^  ^  9,"  j  ^^ 
remittitur  as  to  those  goods  which  are  not  alleged  to  be  his,  and 
have  judgment  as  to  the  residue. 

It  is  not  necessary  for  the  plaintiff  in  an  action  of  trespass  to  2  Bulstr.  288. 
shew,  in  his  declaration,  by  what^means  his  property  in  the  goods  Willamote  v. 
chained  to  have  been  taken  or  injured  was  acquired.  Bamford. 

The  quality  and  quantity  of  the  personal  chattel,  charged  to  p,     P'  f  ^' 
hiave  been  taken  or  injured,  must  be  shewn  in  the  declaration  in  g  Vc^^.lzs!^' 
an  action  of  trespass  with  convenient  certainty ;  otherwise  the  1  Ventr.  53. 
defendant  cannot  plead  a  recovery  in  a  former  action,  in  case  a  2  Salk.  628. 
second  action  be  brought  for  taking  or  injuring  the  same  chat-   ,  J^   ^s  * 

^l-W  637.*  [2  Ld! 

Raym.  1007.  4  Burr.  2455.  (a)  The  tnie  reason  is,  that  the  defendant  may  be  enabled  to 
justify.  He  cannot  justify  taking  divert  poods  not  particularized.  4  Burr.  2455.]  ||The  law  docs 
not  now  require  the  same  precision  and  certainty  as  formerly,  in  describing  the  goods  taken, 
whether  in  trespass  or  trover ;  if  they  are  described  according  to  common  acceptation  it  is  suf- 
ficient. See  the  cases  collected  in  note  ( 1.)  2  Will.  Sound.  74.  a. ;  but  it  is  bad,  even  after  ver- 
dict, to  say,  merely  **  divers  goods  and  chattels  of  the  plaintiff,"  and  judgment  will  l>e  arrested. 
Ld.  Ilaym.  1410.  1007.  1  Stra.  G37.  4  Burr.  2455.  And  so  it  has  been  held  in  replevin, 
after  judgment  by  default^  Pope  v.  Tillman,  7  Taunt.  642.  l  Moo.  586.  S.C.  And  where 
the  dadaratioD  was  for  seUDf^  one  hundred  articfet  of  Jumilure^  and  one  hundred  articles  of 
wearing  uppard,  without  detoibing  them,  it  was  held  bad  on  general  demurrer.  Holmes  t. 
Hodcion.  8  Moo.  579.| 

The  declaration  in  an  action  of  trespass,  which  only  charged  sLutw.  1574. 
the  taking  of  cattle,  was  holden  to  be  bad  ;  because  it  did  not  Dale  v.  Phil- 
sbcw  of  what  species  the  cattle  were.  '•P**'"- 

But  the  declaration  in  this  action   for  taking  a  hawk  was  al-  Cro.  Car.  la. 
thougli  it  did  not  mention  the  particular  kind  of  hawk,  holden  to  Vincent  t. 
be  certain  enough.  Lemey, 
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It  was  holden,  that  the  declaration  in  an  action  of  trespass  for 
taking  a  parcel  of  yarn  was  bad,  because  the  quantity  of  yarn 
was  not  sliewn. 


2  Lev.  195. 
Wade  V. 

HMtcher. 
\\Sed  vide 
contrd,  2  W.  Saund.  74.  b.  note.|| 


2  Vent.  174. 
Highwiiy  V. 
Derby. 


Gilb.  Hist. 
C.P.  122. 


Salk.  643. 
Layton  v. 
Grindall. 


Cro.  Jac.  435. 
Johns  V.  Wil- 
son. 


Hobs  V.Green, 
Barnes. 


Chamberlain 
V.  Greenfield, 
3  VVils.  292. 
Ill  B.  Moo. 
(R)  58G.il 


1  Bulst.47. 

Pollard.  V. 

Cafy.     Hard. 

407.    Yelv. 

147. 

|j(a)  Trespass 


The  plaintiff  in  an  action  of  trespass  declared  for  breaking  his 
close,  and  digging  and  carrying  away  two  acres  of  his  land. 
The  declaration  was  holden  to  be  bad  ;  because,  although  it  shew 
the  extent  of  the  land  in  which  the  digging  was,  it  does  not  shew 
the  quantity  of  the  soil  which  was  digged  and  carried  away. 

But  if  the  declaration  in  this  action  charge  that  the  defend- 
ant's beast  broke  the  close,  and  eat  the  peas  of  the  plaintiff,  this 
is  sufficient,  it  being  in  such  case  almost  impossible  to  shew  the 
quantity  of  the  peas  eaten. 

The  plaintiff  in  an  action  of  trespass  declared  for  breaking  and 
entering  his  house,  and  taking  several  keys  belonging  to  the 
locks  upon  the  doors  of  the  house.  It  was  insisted,  that  the  de- 
claration, which  did  not  shew  either  the  kind  or  number  of 
the  keys,  was  bad ;  but  it  was  holden  to  be  good.  And  by  the 
court  —  The  keys  are  sufficiently  ascertained  by  the  reference 
to  the  locks  upon  the  doors  of  the  house. 

The  declaration  in  an  action  of  trespass  charged  the  breaking 
of  the  plaintiff's  close,  and  the  cutting  down  of  his  thorns  to  a 
certain  value.  At  first  the  court  inclined  to  be  of  opinion  that 
this  declaration  was  bad,  because  it  did  not  shew  the  quantity  of 
the  thorns  ;  but  afterwards,  upon  looking  into  precedents,  judg- 
ment was  given  for  the  plaintiff. 

1  he  declaration  in  an  action  of  trespass  charged  the  breaking 
and  entering  of  the  plaintiff's  house,  and  the  carrying  away  of 
divers  quantities  of  china-ware,  earthen-ware,  and  linen,  without 
setting  forth  the  particular  quantity  of  china-ware,  earthen-ware, 
or  linen  :  on  a  motion  in  arrest  of  judgment,  this  declaration  was 
holden  to  be  certain  enough. 

[Upon  the  authority  of  the  preceding  cases,  it  was  adjudged  on 
a  s};)ecial  demurrer  in  trespass  for  breaking  and  entering  a  house, 
damaging  the  goods  and  chattels,  wrenching  and  forcing  open 
the  doors,  Sfc,  that  it  was  not  necessary  to  specify  the  goods  and 
chattels,  or  to  state  the  number  of  doors  forced  open  :  the  es- 
sential matter  of  the  action  was  the  breaking  and  entering  of  the 
house ;  every  thing  else  was  merely  matter  of  aggravation,  and 
therefore  need  not  be  specified.] 

It  is  not  necessary  to  shew  in  the  declaration  in  an  action  of 
trespass  (a),  brought  against  a  stranger  for  obstructing  a  way 
claimed  by  the  plaintiff'  over  the  ground  of  J.  N.,  a  title  to  the 
way ;  because,  as  the  claim  is  only  of  an  easement,  it  is  sufficient, 
as  against  a  stranger,  to  shew  a  possession  thereof. 


does  not  lie  for  obstructing  plaintiff's  way.     The  remedy  is  case ;  and  see  note  infra. 


Stra.  6. 
Vernon  v. 
Goodrick. 
[{b)  In  an  ac- 
tion of  tres- 
f)a5S  vi  ct 


But  if  an  action  be  brought  against  ,7.  N.  for  obstructing  a 
way  claimed  by  the  plaintiff  over  the  ground  of  eJ.  N.,  the  plain- 
tiff must  shew  in  his  declaration  a  title  to  the  way  {b) ;  for  al- 
though it  be  sufficient  to  allege  the  possession  of  an  easement  in 

such 
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such  action  against  a  stranger,  this  is  not  sufficient  in  an  action 

acrainst  the  owner  of  the  ground.  f/"*"*f » ^^"^ 

o  o  that  IS  the 

action  we  are  now  considering,)  it  can  in  no  case  be  necessary  to  set  forth  a  title  in  the  de- 
claration, nor  does  the  case  referred  to  warrant  such  a  position.  The  point  determined  there 
was,  that  if  the  defendant  plead  liberum  tcneinentuniy  it  is  not  sufficient  for  the  plaintiff  in  his 
replication  barely  to  traverse  the  defendant's  title ;  he  must  shew  his  own  title.  The  author 
has  confounded  actions  of  trespass  vi  et  armis  with  actions  of  trespass  on  the  case.  The  doc- 
trine advanced  in  the  text,  and  the  clause  immediately  preceding  and  subsequent  to  it,  will 
be  found  to  be  applicable  only  to  the  latter  species  of  action  ;  and  a  careful  examination  of  the 
cases  will  satisfy  us,  that  the  court  had  in  view  that  species  of  action  only.]  ||But  the  doctrine 
in  the  text  is  not  accurate  as  applied  to  an  action  on  the  case,  which  (and  not  trespass)  is  the 
remedy  for  obstructing  the  plaintiff's  way.  It  is  now  settled,  that  whether  the  action  be 
against  the  owner  of  the  soil  or  a  stranger,  the  plaintiff  need  not  in  his  declaration  set  forth  a 
title  to  the  way,  but  may  merely  state  his  possession  of  a  messuage,  &c.,  and  that  by  reason 
thereof  he,  of  right,  ought  to  have  the  way,  &c.  See  2  Will.  Saund.  1 13.  a.  b.  (5th  ed.)  But 
if  the  way  is  only  enjoyed  under  an  agreement  or  license,  and  not  appurtenant  to  any  mes- 
suage, &c.,  the  declaration  must  be  on  the  contract.  Ibid,  note  (a.)  Fentiman  v.  Smith, 
4  East,  107.11 

If  an  action  of  trespass  {a)  be  brought  against  a  stranger  for  Hard.  407. 
obstructing  the  plaintiff  in  the  enjoyment  of  a  right  of  common  Yelv.  147. 
claimed  in  the  ground  oft/.  N.^  the  declaration  must  shew  a  title  ll(«)  Trespass 

to  the  common,  inasmuch  as  tlie  claim  in  this  case  is  of  an  in-        f  ""*'      ^^ 

.  1     /•  1  such  case, 

terest  in  the  ground  ot  another.  bj,^  ^^^  action 

on  the  case;    and   see  the  preceding  note,  which    applies   to  actions    for  disturbance    of 
common-ll 

It  was  in  one  case  doubted  whether,  as  only  damages  can  be  Cro.  Jac.  129. 
recovered  in  an  action  of  trespass,  it  be  necessary  to  shew  in  the  Wood  v. 
declaration  the  value  of  the  thing,  for  the  taking  or  injuring  of  ^'"^"*- 
which  the  action  is  brought. 

But  it  is  in  two  subsequent  cases  laid  down,  that  it  is  neces-  Sid.  39. 

sary  to  shew  this  in  the  declaration  in  this  action.  Usher  v. 

^  Bushell.     Hil. 

12  Car.  2.    2  Lev.  2.50.     Strode  v.  Hunt,Trin.  30  Car.  2.    l|It  seems  bad  on  special  demurrer 
to  omit  it.     Mayor  of  Reading  v.  Clarke,  4  Barn.  &  A.  26S.1| 

It  was  doubted,  in  one  case,  whether  the  want  of  having  shewn  Cro.  Jac.  129. 
in  the  declaration  in  an  action  of  trespass  the  value  of  the  thing.   Wood  v. 
for  the  taking  or  injuring  of  which  it  is  brought,  be  after  a  ver-  ^uiith* 
diet  cured  by  the  statute  of  the  18  Eliz.  c.  4. 

But  it  was  holden,  in  a  subsequent  case,  that  the  omission  of  Sid.  .39.  Usher 
having  shewn  this  in  the  declaration  is,  after  a  verdict,  cured  by  v.  Bushel. 
that  statute. 

It  is  in  the  general  true,  that  it  must  be  alleged  in  the  de- 
claration in  an  action  of  trespass,  that  the  injury  was  to  the 
damage  of  the  plaintiff. 

But  if  churchwardens  bring  an  action  of  trespass  for  taking  Cro.Eliz.  197. 
or  injuring  goods  belonging  to  their  parish,  they  have  an  election  Hammond  v. 
to  allege  that  the  injury  was  to  the  damage  of  themselves,  or  fjreen.    ||But 
that  it  was  to  the  damage  of  the  parishioners.  d.STard- 

cn»  bring  trover  for  a  conversion  in  the  time  of  their  predecessors,  the  declaration  must,  of  ne- 
cewty,  conclude  ad  damnum parochianorum.     2  Will.  Saund.  470.1| 

The  plaintiff  in  an  action  of  trespass  declared  for  breaking  his  Salk.  6431. 
close,  and  beating  his  servant.     A  general  verdict  being  found,   Newman  v. 
and  entire  damaffes  assessed,  it  was,  upon  a  motion  in  arrest  of  S"**^* 
judgment,  insistea  that  the  declaration  is  bad  ;  because  the  plain- 
tiff 
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10  Rep.  130. 
Osborae*s 


Ibid, 

pSee  2  Will. 

Saund.  171.  a. 

(5thed.)|l 


Sid.  184. 
Glasscock  v. 
Moi^gan. 


Lutw.  1492. 


Westwood 
V.  Cowne, 
1  Stark.  Ca. 
172. 


Dye 
IVfo 


/CTy  320. 
loor  V. 
Brown. 


2  Roll  Abr. 
545.  (A)  pi.  1. 


Co.Entr.66l, 


Fitz.  N.B.91 
Co.  Entr.  661. 
Bro.  Tresp. 
pi.  374. 


tiff  has  not  shewn  any  special  damage  received  from  the  beating 
of  the  servant;  but  judgment  was  given  for  the  plaintiff.  And 
by  the  court  —  Although  the  plaintiff  cannot  recover  for  the  per- 
sonal injury  done  to  tlie  servant,  yet  the  alleging  of  this,  which 
may  be  well  done  in  aggravation  of  damages,  shall  not  prevent 
him  from  recovering  for  the  breaking  of  his  close. 

But  in  another  case  it  is  laid  down,  that  unless  the  damages  are 
in  such  case  assessed  for  the  breaking  of  the  close  only,  tlie  de- 
claration is  bad  even  after  a  verdict ;  because  it  shall  be  intended, 
that  the  jury  assessed  damages  for  the  beating  of  the  servant. 

And  in  the  latter  case,  the  case  of  Pole  v.  Gardhier,  in  which 
the  same  had  been  laid  down,  as  is  laid  down  in  the  case  of 
Newman  v.  Smithy  is  expressly  denied  to  be  law. 

Wherever  a  defect  of  allegation  in  the  declaration  in  an  action 
of  trespass  is  supplied  by  the  plea,  the  defect  is  thereby  cured. 

The  plaintiff  in  an  action  of  trespass  declared  for  taking  a 
hook,  but  he  did  not  allege  it  to  be  his  hook,  or  that  it  was  in 
his  possession.  The  defendant  in  one  plea  justified  the  taking 
of  the  hook  out  of  the  plaintiff's  hand.  Upon  a  motion  in  arrest 
of  judgment  it  was  holden,  that  the  defect  of  allegation  in  the 
declaration  would  have  been  fatal,  if  the  defendant  had  only 
pleaded  not  guilty ;  but  that,  as  it  appears  from  one  plea  that 
the  defendant  took  the  hook  out  of  the  plaintiff's  possession,  the 
defect  is  not  fatal. 

The  declaration  in  an  action  of  trespass  charged  the  taking  of 
quatuor  pullos,  but  it  did  not  say  pullos  equinos,  or  add  an  Angltce 
colts.  It  was  holden,  that  the  want  of  certainty  in  this  declar- 
ation was  made  good  by  one  of  the  defendant's  pleas,  wherein 
he  justified  the  taking  of  four  colts. 

J  If  the  plaintiff  rely  on  the  loss  of  lodgers  as  special  damage, 
he  must  state  their  names  in  the  declaration.  || 

2.  Of  declaring  with  a  Continuando, 

If  a  trespass  be  continued  without  intermission  for  a  longer 
time  than  the  space  of  one  day,  or  if  the  trespass  be  repeated  on 
a  subsequent  day,  the  party  injured  may  recover  in  one  action 
of  trespass  for  the  first  trespass,  and  in  another  for  the  continu- 
ance or  repetition  thereof. 

But  the  party  injured  is  not  under  a  necessity  of  bringing  two 
actions  in  either  case ;  for  he  may  in  one  action,  by  declaring 
with  a  continuando,  recover  a  satisfaction  for  the  first  trespass, 
and  also  for  the  continuance  or  repetition  thereof. 

There  are  two  ways  of  declaring  in  an  action  of  trespass  with 
a  continuando. 

In  one  of  these  the  plaintiff  declares  with  a  continuando  for 
the  whole  time,  from  the  day  on  which  the  first  trespass  is 
charged  until  a  subsequent  day  mentioned  in  the  declaration. 

This  way  of  declaring  is  proper,  in  any  case  wherein  the  tres- 
pass may  have  been  continued,  without  intermission,  for  a  longer 
time  than  the  space  of  one  day. 
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In  the  other,  the  plain  tiff  declares  with  a  continvando  on  divers  Co.  Ent.  648. 
days  and  at  divers  times,  from  the  day  on  which  the  first  trespass  658. 
is  charged  until  a  subsequent  day  mentioned  in  the  declaration. 

This  way  of  declaring  is  proper,  in  any  case  wherein  there  Ld.Rayra 
may  have  been  a  repetition  of  the  trespass  upon  a  day  subsequent  240.   Fontle- 
to  the  day  on  which  the  first  trespass  is  charged,  or  where  part  roy  v.  Aylmer. 
of  the  trespass  may  have  been  committed  upon  one  day  and  part  g*^*  ^^^* 
upon  another.  Tre^p.  pf^;^^. 

Sir  Thomas  Raym.  396. 

If  the  nature  of  a  trespass  be  such  that  it  cannot  have  been  Salk.  638, 639. 
continued  or  repeated,  the  plaintiff  in  an  action  of  trespass  cannot  Monktonr. 
declare  with  a  contimiaiido,  Pashley. 

If  this  action  be  brought  for  taking  a  horse,  the  plaintiff  cannot  Bro.  Tresp. 
declare   with  a  cojitinuando ;    because  there  cannot  have  been   pi.  441. 
either  a  continuance  or  a  repetition  of  the  trespass.  ^         ^^^* 

It  is  laid  down  that  the  plaintiff  in  an  action  of  trespass  cannot  Bro.  Tresp. 
declare  with  a  co7^//;:?^fl«^  for  cutting  down  ten  trees;  because  P''p^1/\u 
the  trespass  cannot  have  been  continued  or  repeated.  ^^^  /A    .  ^ 

It  is  laid  down  in  one  book  that  the  plaintiff  in  an  action  of  g^.    r^     ' 
trespass   cannot  declare  with    a   contiimajido  for    breaking    his  pi.  374.  pi.  441. 
house ;  because  the  whole  of  the  trespass  must  have  been  com- 
mitted at  the  same  time. 

But  it  is  in  another  book  laid  down,  that  the  plaintiff  in  this  pitz.  N.  B. 
action  may  declare  with  a  co?ilinua?ido  for  breaking  his  house.        91. 

For  the  sake  of  reconciling  these  two  books,  this  distinction  Ld.  Raym. 
was  taken  in  one  case ;  namely.   That  where  the  first  breaking  915.    Monk- 
of  the  house  was  followed  with  an  ouster,  the  party  injured  may  f**"  ^it  ^^i 
declare  in  an  action  of  trespass  with  a  continuando ;  because  by  g^c.    [See 
the  ouster  the  trespass  is  continued  :  but  that  where  the  first  upon  this 
breaking  was  not  followed  with  an  ouster,  the  party  injured  can-  point,  Bull, 
not  declare  in  this   action  with  a  coTttinuaiido ;    because  every  ^•"•86.j 
subsequent  breaking  of  the  house  is  a  new  trespass,  and  not  a 
continuance  or  repetition  of  a  former  trespass.     And  in  support 
of  this  distinction  it  was  said,  that  a  release  of  a  trespass,  which 
was  followed  with  an  ouster,  is  a  release  of  all  trespasses  on  the 
premises  during  the  continuance  of  the  ouster;  but  that  a  release 
of  a  trespass,  which  was  not  followed  with  an  ouster,  is  not  a  re- 
lease of  a  trespass  on  the  premises  subsequent  to  the  ouster. 
But  the  court  was  not  satisfied  with  the  distinction ;  and  it  was 
said  by  Pawel  J.  that  a  continuando  in  pleading  does  not  always 
mean  a  continuance  without  intermission. 

It  is  in  another  case  said,  that  what  is  laid  down  in  Brooke  and  Ld.  Raym. 
Fitzhei'hert  may  be  reconciled,  by  supposing,  that  by  the  breaking  Jio. 
of  the  house  in  the  cases  in  Brooke  a  total  breaking  or  throwing  y[°{U,er"*^  ^' 
down  thereof  is  to  be  intended ;  for  which,  as  the  trespass  cannot 
have  been  continued  or  repeated,  a  declaration  with  a  continuando 
would  Ik;  bad  :  but  that  by  the  breaking  of  the  house  in  the  case 
in  Fitzhcrbcrt,  a  partial  and  repeated  urcaking  thereof  is  to  be 
intended,  for  which  a  declaration  with  a  continuando  would  be 
gootl. 

It  is  laid  down  in  two  books  that  although  the  declaration  in  Bro.  Tretp. 

an  P»-  "»• 
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an  action  of  trespass  for  the  taking  of  two  loads  of  wheat  and  five 
loads  of  barle}',  with  a  continuafido  for  the  whole  time,  from  the  day 
on  which  the  first  trespass  is  charged  until  a  subsequent  day 
mentioned  in  the  declaration  be  not  good,  a  declaration  with  a 
cojitinuando  on  divers  days  and  at  divers  times,  from  the  day  on 
which  the  first  trespass  is  charged  till  a  subsequent  day  mentioned 
in  the  declaration  is  good. 

It  is  in  another  book  laid  down  that  a  declaration  for  the 
breaking  of  a  house,  with  a  contimiando  on  divers  days  and  at 
divers  times,  from  the  day  on  which  the  first  trespass  is  charged 
till  a  subsequent  day  mentioned  in  the  declaration,  is  good ;  be- 
cause part  of  the  house  may  have  been  broken  upon  one  day  and 
part  upon  a  subsequent  day. 

In  another  book  it  is  said  that  in  action  of  trespass  for  cutting 
down  several  acres  of  wood,  a  declaration  with  a  contimiando  is 
good. 

The  declaration  in  an  action  of  trespass  charged  the  taking  of 
ten  loads  of  wheat,  ten  loads  of  barley,  and  ten  loads  of  oats,  on 
the  first  day  of  April  with  a  contimiando  on  divers  days  and  at 
divers  times,  from  the  said  first  day  of  ^/jnV  until  the  first  day  of 
June,  Upon  a  writ  of  error  in  this  case  it  was  assigned  for  error 
that  the  declaration  ought  not  to  have  been  with  a  contimiando ; 
because,  it  being  alleged  that  all  the  corn  was  taken  on  the  first ; 
day  of  Aprils  none  of  it  could  have  been  taken  on  a  subsequent 
day.  The  judgment  was  affirmed.  And  by  the  court — Where 
from  the  nature  of  the  trespass,  as  if  it  be  the  taking  up  of  a  horse, 
the  whole  of  it  must  have  been  committed  at  once,  a  declaration 
with  a  contimiando  would  be  ill :  but,  where  from  the  nature  of  the 
trespass,  part  of  it  may  have  been  committed  upon  one  day,  and 
part  upon  another,  it  shall  be  intended,  iu  support  of  a  declara- 
tion which  charges  the  trespass  with  a  contimiando^  notwithstand- 
ing it  be  alleged  that  the  whole  trespass  was  committed  upon  the 
day  first  mentioned  in  the  declaration,  that  part  thereof  was  com- 
mitted upon  another  day. 

It  is  indeed  said  to  have  been  holden  in  the  case  of  Ovcl  v. 
Langdm,  which  was  subsequent  to  the  case  of  Butler  v.  Hedges, 
that  in  an  action  of  trespass  for  taking  oysters,  the  declaration  with 
a  contimiando  upon  divers  days  and  at  divers  times  was  bad  ;  for 
that  every  taking  upon  any  day  subsequent  to  the  day  first  men- 
tioned in  the  declaration  was  a  new  trespass,  and  not  a  continu- 
ance of  the  first  trespass. 

But  the  book  from  which  this  case  is  cited,  the  name  of  which 
appears  to  be  Hox)el  v.  Rei/nolds,  is  quite  silent  as  to  this  point. 
Another  book,  in  which  this  case  is  reported,  is  also  quite  silent 
as  to  this  point.  And  in  another  report  of  the  same  case  it  is 
said,  that  the  declaration  was  as  to  this  point  holden  to  be  good. 

The  plaintiff  in  an  action  of  trespass  declared  tor  the  breaking 
of  his  close,  with  a  continuando  for  the  wiiole  time,  from  the  day 
on  which  the  first  trespass  was  charged  until  the  day  of  exhibiting 
the  bill;  but  it  was  not  shewn  on  what  day  the  bill  was  exhibited. 
Doddridge  J.  was  of  opinion,  that  the  declaration  was  bad,  even 

after 
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after  a  verdict,  for  want  of  shewing  this  ;  and  it  was  said,  that  the 
constant  practice  is  to  allege  the  continuance  of  the  trespass  to  a 
day  certain. 

If  in  the  declaration  in  an  action  of  trespass  the  trespass  be  ,    ,    ^ 

laid  with  a  contimiando  on  divers  day  and  at  divers  times,  the  par-  124.  pi.  52. 
ticular  days  on  which  the  trespass  was  repeated  need  not  be  shewn. 

If  in  an  action  of  trespass  the  declaration  charge  a  trespass,  of  1  Lev.  210, 

which  there  cannot  have  been  continuance,  with  a  contimiando,  \l^^\J^^' 

the  declaration  is  bad.  Salk*?  639. 

If  in  the  declaration  in  an  action  of  trespass  two  trespasses  are  3  Lev.  94. 

laid  with  a  contimiando,  whereas  only  one  of  them  could  have  Gillam  v. 

been  continued,  the  declaration,  although  entire  damages  have  Clayton, 

been  assessed,  is  good  after  a  verdict;  for  it  shall  be  intended  that  c- 1  ^^^ 

the  damages,  which  are  assessed  lor  the  continuance,  are  assessed  2  Show.  196. 
for  the  continuanceofthattrespass  which  might  have  been  continued. 

II A  declaration,  charging  that  the  defendant  on  a  certain  day, 

and  on  divers  other  days  and  times,  S^c,  made  an  assatdt  on  the  Michell  v. 

plaintiff,  is  bad  on  special  demurrer,  because  an  assault  is  one  en-  Neale,  Cowp. 

tire  individual  act.  f  Pursfr"^"'^ 

However,  in  a  case  where  the  declaration  charged  that  the  g'East  R*  395. 

defendant,  on  divers  days  and  times,  assaulted  the  plaintiff,  the  Burgess  v. 

declaration  was  held  good  on  special  demurrer,  and  the  court  Freelove, 

questioned  the  authority  of  Michell  v.  Neale.  —  But  this  case  is  2  Bos.  &  P. 

supported  by  the  court  in  Efi^lish  v.  Purser,  and  the  distinction  j^o\fnd  R. 

taken  that  in  Burgess  v.  Freelove  the  declaration  used  the  word  34.  n.  1. 
assaulted,   which  might  mean  committing  different  assaults  on 
different  days.|| 

8.  Of  the  Plea, 

1.  Of  pleading  in  abatement. 

In  an  action  of  trespass  brought  by  baron  and  feme  for  the  Bro.  Trcsp, 
battery  of  both  of  them,  damages  to  the  amount  of  ten  pounds  P'* 'i^^* 
were  assessed  for  the  battery  of  the  baron,  and  damages  to  the  ly^c%^^' 
amount  of  forty  shillings  for  the  battery  of  the  feme.     It  was   Abatement.^ 
bolden,  that  as  the  wife  could  not  join  with  her  husband  in  an 
action  for  the  battery  of  him,  the  writ  abated  as  to  that  part ;  but 
that  it  was  good  as  to  the  battery  of  the  wife,  for  which  the  hus- 
band and  wife  had  a  joint  right  of  action. 

It  is  laid  down  that  if  J,  S.,  who  h«s  no  right  of  action,  have   Bro.  Trcsp. 
joined  in  a  writ  of  trespass  with  J.  N,,   in  whom  there  is  a  right  pi-  190. 
of  action,  the  writ  ipso  facto  abates. 

Hare  and   three  others  having  joined   in   a  writ  of  trespass   cro.  Eliz.  143. 

quarc  clausumfrcgity  it  was  found  specially  by  the  jury  that  only   Hare  and 

Hare  had  an  interest  in  the  land  to  which  the  injury  was  done.  "!*^*^"^„t.. 

It  was  holden  that  the  writ  ipso  facto  abated.  f  ?'7'    '  T 

'  ^^  joinilcr  of  too 

■MUijr  ptftics  as  plaintifTs  in  trespass  in  futul  on  demurrer,  or  in  arrest  of  judgment,  or  writ  of 

error,  if  it  appear  on  iJic  record ;  and  it  is  a  ground  of  nonsuit  if  it  appear  on  cvtdience  at  the 

trial.     2  Saund.  1 16.  u.     1  Chitt.  on  IMead.  57.|| 

But  in  another  case,   a  few  years  subsequent  to  the  case  of  Cro.  Eliz.  554. 

Hare  and  others  v.  Celey,   it  was  holden  that  the  writ  is  in  such   Dcering  v. 

case  only  abaleable.     In  an  action  of  trespass  the  jury  found  that  ^^"<"'*  .F']"^ 

two  others  were  tenants  in  common  with  the  plaintiff.     It  was  if^"°"i^lll„7 

«  III**'  one  tenant 

holden, 
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in  common,  Golden,  that  the  plaintiff  was  entitled  to  judgment.  And  by  the 
or  partner,  &c.  court — As  the  defendant  has  omittetl  to  plead  in  abatement, 
as  plaintiff'  in  that  the  plaintiff  is  tenant  in  common  with  two  others  who  are 
trespass  IS  only  jj^^  name<l  in  the  writ,  he  cannot  now  avail  himself  of  the  find- 
the  subject  •  r  ^i  • 
of  a  plea  in       mg  of  the  jury. 

abatement,  see  1  Saund.  R.  291.  k.,  and  the  cases  there  collected. |I 

Bro.  Tresp.  It  is  not  a  good  plea  in  abatement  of  an  action  of  trespass,  that 

pi.  15.  pi.  139.  ^.,  the  place  in  which  the  ventie  is  laid,  is  a  hamlet  belonging  to 
pi.  371.  tiie  parish  of  B.,  for  the  venue  may  be  laid  in  a  hamlet. 

Bro.  Tresp.  It  is  in  one  case  laid  down,  that  if  the  veiiiie  in  an  action  of 

pi.  14.  trespass  be  laid  in  A,  in  the  county  of  B,  without  any  addition, 

and  there  be  two  vills  of  the  name  of  A,  in  the  county,   one  of 
which  is  called  A.  over,  and  the  other  A.  nether ;  and  there  be  no 
vill  in  the  county  of  the  name  of  A,  without  addition,  this  can- 
not be  pleaded  in  abatement. 
Bro.  Tresp.  But  in  two  other  cases  in  the  same  book  it  is  laid  down,   that 

pi.  94.  pi.  299.  it  may  in  this  case  be  pleaded  in  abatement  of  the  action,  that 
there  are  two  vills  of  the  name  of  A,  in  the  county  of  B.y  one  of 
which  is  called  A,  aver,  the  other  A,  nether ;  and  that  there  is  no 
vill  in  the  county  of  the  name  of  A,  without  addition;  absque 
hoc,  that  there  is  any  vill,  hamlet,  or  known  place  out  of  a  vill  or 
hamlet,  called  A,  only,  in  the  county  of  B. 
Bro.  Tresp.  And  the  latter  seems  to  be  the  better  opinion ;  for  in  another 

nl.  19.  case  in  the  same  book  it  is  laid  down,  that  no  such  vill  in  the 

[1(a)  But  since  county  as  that  in  which  the  venue  is  laid,  is  a  good  plea  in  abate- 
4''An~6.     ment  Of  an  action,  (a) 

5  6.,  which  directs  the  jury  in  civil  cases  to  be  taken  from  the  body  of  the  county,  it  is  held 
sufficient  to  state  the  county  in  the  declaration,  without  any  place  at  all.  Ware  v.  Boydell, 
3  Maul.  &  S.  148.  And  if  the  place  only  be  stated,  it  will  be  referred  to  the  county  in  the 
margin,  even  though  another  county  has  been  mentioned  before.  1  Saund.  R.  308.  a.|| 

5  Rep.  61.  The  pendency  of  a  former  action  cannot  be  pleaded  in  abate- 

Sparrie's  case,  ment  of  a  second  action  of  trespass,  until  the  plaintiff  has  de- 

||see  note  (A)  ^\q^^q^  \^  both  actions ;  because,  as  the  writ  of  trespass  is  general, 

(ed.  1826)  and  it  cannot  be  known,  until  the  cause  of  action  is  ascertained  in 

cases  there  both  actions  by  the  declarations  that  the  second  action  is  brought 

collected ;  and  fQj.  ^j^g  same  cause  as  the  first, 
and  2  Chitt. 
on  Pleading,  452.  note  (r).|| 

Ibid,  And  for  the  same  reason,  the  defendant  cannot  plead  in  abate- 

ment of  an  action  of  trespass  for  taking  goods,  that  there  is  an 
action  of  replevin  depending  for  the  taking  of  the  same  goods 
until  the  plaintiff  has  declared  in  both  actions. 

2.  Of  pleading  in  Chief. 
1.  The  General  Issue. 
P     rp  The  general  issue  is  a  proper  plea  for  the  defendant  in  an 

pl.  34.  nl.  382.  i^ction  of  trespass,  in  case  the  plaintiff  had  no  property  in  the 
personal  chattel,  for  the  taking  or  injuring  of  which  the  action  is 
brought ;  because,  unless  it  be  proved,  that  the  plaintiff  had  either 
a  general  or  special  property  in  the  chattel,  he  is  not  entitled  to 
recover. 

But 
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But  it  is  not  always  proper  for  the  defendant  in  an  action  of 
trespass  for  breaking  the  plaintifTs  close  to  plead  the  general     i  o'--   T-^, 
issue,  although  the  freehold  of  the  close  were  in  the  defendant.  Dyer ^285?* 
For  in  some  ca&es  the  person  who  is  in  the  possession  of  a  close  iJBut  title  in 
may  recover  in  this  action  against  the  person  in  whom  the  free-  ^^^  defendant 
hold  is.  wia^^in  all  cases 

be  given  m 
evidence  under  the  general  issue ;  and  if  the  plaintiff  claims  a  possessory  interest  under 
the  defendant,  he  may  give  that  in  evidence  to  rebut  the  defendant's  case;  and  the  de- 
fendant, on  the  other  hand,  may  shew  that  such  possessory  interest  is  determined.  It  may, 
however,  be  advisable  in  some  cases  to  plead  title  in  defendant  specially,  in  order  to  compel 
tiie  plaintiff  to  set  out  his  title  on  the  record.  It  is  also  sometimes  adyisable  to  plead 
specially  without  the  general  issue,  in  order  to  give  the  defendant's  counsel  the  opening  and 
general  reply  at  the  trial.     See  5  Campb.  566.1| 

II  The  rule  as  to  the  application  of  the  general  issue  in  trespass  Co.  Lit.  282.  b. 

is  more  simple  than  in  some  other  actions.     In  trespass  to  the  Cowp.  478. 

person  nothing  can  be  given  in  evidence  on  the  general  issue,  but  "^  Taunt.  354. 

what  shews  that  the  defendant  did  not  commit  the  trespass  on  ^y,. '  '*^^;j 

the  plaintiff's  person  complained  of.    In  trespass  to  personal  and  2  East,'  88." 

to  real  property  nothing  can  be  given  in  evidence  on  this  plea,  2  Camp, 

but  what  shews  either  that  the  defendant  did  not  commit  a  tres-  N-  P'  ^-  ^78. 

pass  on  the  chattel  or  close  in  question  at  all,    or  that  such  on^padin 

chattel  or  close  was  not  the  plaintiff's.     All  matters  admitting  „,  278. 

the  trespass  in  fact  to  have  been  committed  must  be  specially  1  Chitt.  on 

pleaded.  II  Pleading,  493. 

2.  A  Special  Plea. 

The  defendant  in  an  action  of  trespass  cannot  plead  any  matter 
specially,  which  amounts  to  the  general  issue. 

In  the  declaration  in  an  action  of  trespass  it  was  alleged,  that   Bro.  Trav. 
the  trespass  was  committed  at  A,  in  the  county  of  B,     The  de-  P]-  i'*-  ^'"o- 
fendant  justified  the  act  complained  of  at  C  in  the  county  of  Z).,   pro^^it^ainL 
and  traversed  the  having  done  it  at  A.  in  the  county  of  D.     It  pi.  io4. 
was  ordered  that  the  general  issue  should  be  entered,  because  the 
plea  amounted  thereto.     And  by  the  court  —  The   defendant 
ought  to  have  pleaded  the  general  issue;  for  the  jury  cannot,  as 
the  trespass  charged  is  local,  find  him  guilty,  unless  it  be  proved 
that  he  committed  it  at  A.  in  the  county  of  B, 

Tlie  defendant  in  an  action  of  trespass  pleaded,  that  the  per-  Bro.  Tresp. 
sonal  chattel,  for  the  taking  of  which  it  was  brought,  \vas  not  the  pi-  ^4. 
property  of  the  plaintiff.     The  general  issue  was  ordered  to  be 
entered  ;  because  this  plea  amounted  thereto. 

But  it  has  been  holden,  that  the  gift  of  a  personal  chattel  may  Bro.  Trcsp. 
l)e  pleaded  in  an  action  of  trespass  for  the  taking  thereof:  for  pi.  27. 
that  this,  although  it  be  a  denial  of  the  plaintiff''s  property,  does 
not  amount  to  the  general  issue. 

If  an  action  of  trespass  be  brought  by  J,  S.  for  the  beating  of  Bro.  Tmr. 
.7.  N.  his  servant,  by  reason  whereof  he  lost  the  service  of  J.  N,,  pi.  378. 
the  defendant  cannot  plead  that  J.  S.  did  not  lose  the  service  of 
./.  S\  i  because,  as  t/.  ii.  cannot  recover  unless  the  loss  of  service 
be  proved,  this  plea  amounts  to  the  general  issue. 

'riic  defendant  in  such  action  may  plead,  that  J,  N.  was  not  3^0.  Trcip. 
the  servant  of  J,  S.  at  the  time  of  the  beating;  for  this  plea  does  pi.  34.  pi. 326. 
not  amount  to  the  general  issue. 

Vol.  VII.  Z  z  If 
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Hob.  127. 
1  Leon.  178. 
Cro.Jac.  165. 

10  Rep.  95. 
Cro.Eliz.  146. 
519.  Cro.  Ja. 
319.  Cro.  Car. 
157.  lSid,106. 
p'ide  6  East 
R.  583.  8  East 


3  Lev.  41.  If  one  matter,  which  amounts  to  the  general  issue,  be  joined 

Thomas  V.  in  the  same  plea  with  another  matter  which  amounts  only  to  a 
Nichols.  justification,  the  plea  is  good. 

sTemi  R.  ||  Every  special  plea  in  justification  states  circumstances  which 

298.  1  Will,  either  excuse  the  fact  complained  of,  or  shew  it  to  be  lawful. 
Saund.  27.  From  its  nature,  therefore,  it  must  confess  the  fact ;  otherwise  it 
note  (I),  jj  j^Q  justification,  but  a  denial  of  the  fact,  and  amounts  only  to 

^WUrSaund.  ^^*^  general  issue,  and  is  bad,  on  special  demurrer.  || 
1 59.  a.  note  (10);  and  see  8  East,  311.    4  Barn.  &  C.  552. 

The  books  are  not  agreed  as  to  what  is  proper  to  be  done  by 
the  plaintiff,  where  the  matter  specially  pleaded  by  the  defendant 
in  an  action  of  trespass  amounts  to  the  general  issue. 

In  some  of  them  it  is  laid  down,  that  the  plaintiff  cannot  in 
this  case  demur ;  but  that  he  ought  to  move  the  court,  that  the 
general  issue,  or  a  Jiil  dicit,  may  be  entered. 

In  others  it  is  laid  down,  that  a  special  plea,  where  the  matter 
specially  pleaded  amounts  to  the  general  issue,  would,  it  being 
defective  in  form,  before  the  statute  made  in  the  twenty-seventh 
year  of  the  reign  of  Queen  Elizabeth,  have  been  bad  upon  a 
general  demurrer,  and  that  it  is  so  at  this  day  upon  a  special 
demurrer. 
R.  31 1.,  that  such  a  plea  is  bad  on  special  demurrer,  2  Saund.  159.  ajl 

As  it  has  been  already  shewn,  in  treating  of  the  injuries  for 
which  an  action  of  trespass  lies,  in  what  cases  this  action  does 
not  lie  for  an  act  which  is  in  the  general  a  trespass,  on  the  ac- 
count of  some  particular  circumstance  attending  the  act;  it  is  in 
this  place  sufficient  to  say,  if  any  circumstance  make  an  act, 
which  is  in  the  general  a  trespass,  lawful  or  excusable,  this  may 
be  pleaded  specially  in  an  action  of  trespass. 

If  the  circumstance,  which  is  specially  pleaded  in  an  action  of 
trespass,  make  the  act  complained  of  lawful,  it  is  proper  to  plead 
this  circumstance  in  justification;  and  it  is  not  in  this  case 
necessary  for  the  defendant  to  shew  that  the  act  complained  of 
was  not  done  voluntarily :  for  a  plea  in  justification  is  not  founded 
upon  a  supposition  that  the  act  was  accidental. 

If  the  circumstance  which  is  specially  pleaded  in  an  action  of 
trespass  do  not  make  the  act  complained  of  lawful,  and  only 
make  it  excusable,  it  is  proper  to  plead  this  circumstance  in 
excuse ;  and  it  is  in  this  case  necessary  for  the  defendant  to  shew 
not  only  that  the  act  complained  of  was  accidental,  but  likewise 
that  it  was  not  owing  to  neglect,  or  want  of  due  caution. 

If,  at  the  instant  a  soldier  discharges  his  gun  in  exercising,  a 
person  runs  across  and  is  wounded,  the  defendant  cannot  plead 
in  justification  of  the  wounding :  and  if  he  plead  in  excuse  thereof, 
all  the  circumstances  must  be  shewn,  that  the  court  may  judge 
whether  the  wounding  were  owing  to  want  of  due  caution. 

II  In  trespass  for  throwing  water  over  plaintiff  and  her  apart- 
ments, it  is  no  plea  that  the  plaintiff  was  engaged  in  obstructing 
the  ancient  window  of  defendant's  house,  and  defendant  threw 
the  water  to  prevent  it. 

To 


Hob.  134. 
Weaver  v. 
Ward. 


Ibid. 


JUd. 


Simpson  v. 

Morris, 

4  Taunt.  821. 
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To  trespass  for  assault  and  battery,  defendant  may  plead  that  Weaver  v. 
plaintiff,  with  force  and  arms  and  with  a  strong  hand,  endeavoured  Bush,  8  Term 
forcibly  to  break  and  enter  the  defendant's  close,  whereupon  ^'  ^^' 
defendant  did  then  and  there  resist  such  entrance,  and  did  then 
and  there  defend  his  possession  as  it  was  lawful  for  him  to  do; 
and  if  any  damage  happened  to  plaintiff,  it  was  in  defence  of  pos- 
session of  defendant's  close.  || 

If  the  defendant  in  an  action  of  trespass  plead  several  matters  Jenk.  Cent 
in  justification,  any  one  of  which  is  a  good  justification,  the  plea  .{^^'P^'  ^^' 
is  good,  although  the  others  are  not  so.  Huhougrthe 

others  are  not  proved.    Spilsbury  v.  Micklethwaite,  1  Taunt.  146.|| 

If  two  defendants  in  an  action  of  trespass  join  in  a  plea  of  Stra.  509. 
justification,  which  is  a  good  justification  of  only  one  of  them.   Philips  v. 
the  plea  is  bad  as  to  both ;  for  a  joint  plea  cannot  be  good  as  to  Biron. 
one  detendant,  and  bad  as  to  the  other.  [Smith  v. 

Bouchier,  2  Stra.  993.  Ca.  temp.  Hardw.  62.  S.C.  Middleton  v.  Price,  2  Stra-  1 184.  1  Wils. 
17.  S.  C.  Parsons  v.  Lloyd,  2  Bl.  Rep.  845.  Perkins  v.  Proctor,  2  Wils.  382.  all  S.  P.  Cole 
V.  Hindson,  6  Terra  R.  234.] 

Every  special  plea  in  an  action  of  trespass  must  confess  that  Salk.  638. 
the  act  complained  of  has  been  done.  Gibbon  v. 

1  Saund.  28. 

It  is  in  the  general  true,  that  if  the  plea  in  an  action  of  tres-  Salk.  640. 
pass,  which  is  brought  for  taking  goods,  justify  the  taking  of  the  Jocev.  Mills, 
goods,  it  must  confess  that  the  property  was  in  the  plaintiff. 

But  if  the  defendant  in  such  action  plead  in  justification,  that  Ibid. 
he  took  the  goods  as  a  distress  for  rent  in  arrear,  it  is  not  ne- 
cessary to  confess  that  the  property  in  them  was  in  the  plaintiff; 
for  the  goods  of  any  person,  if  found  upon  the  premises,  may  be 
distrained  for  rent  in  arrear. 

It  is  laid  down,  that  it  is  not  necessary  for  a  sherifTs  officer,   Bro.  Faux 
who  justifies  in  an  action  of  trespass  under  the  warrant  of  the  I^pr-  pi.  12. 
sheriff,  to  shew  in  what  place  the  warrant  was  issued ;  for  that 
this,  if  it  be  made  necessary  by  the  replication,  may  be  shewn  in 
the  rejoinder. 

But  it  is  said  that  an  officer  who  justifies  in  an  action  of  tres-   1  Roll.  Rep. 
pass  under  the  warrant  of  a  justice  of  the  peace,  must  shew  at  y'^jJ^jY*''**^" 
what  place  the  warrant  was  issued. 

If  the  person,  at  whose  suit  a  writ  o^  feri  facias  has  issued,   Canh.  443. 
justify  in  an  action  of  trespass  under  the  writ,  he  must  shew  the  J^""°"  ^* 
judgment  upon  which  it  issued;  because,  if  the  judgment  were   ^q^'    '"^ 
not  regular,  he  is  liable  to  the  action. 

Every  person  who  has  assisted  in  the  execution  of  a  writ  of  ^?^^'  '*'^^- 
fcri  facias  must,  if  he  justify  in  an  action  of  trespass  under  the  (^""^"irpor 
writ,  unless  he  acted  by  the  command  or  at  the  request  of  the   the  true  di»- 
sheriff  or  his  officer,  shew  the  judgment  upon  which  it  is  issued  :   tinction  as  to 
for,  if  he  acted  officiously,  it  was  incumbent  upon  him  to  take  F^"*^  where  it 
care  that  the  judgment  was  regular.      But  if  a  sheriff  or  his  proveX*^  ^ 
officer,  or  a  person  acting  by  the  command  or  at  the  request  of  ju<i^mcnt,  and 
the  sheriff  or  his  officer,  justify  in  this  action  under  a  writ  of  whore  not. 
fieri  facias^  it  is  not  necessary  for  cither  of  tliese  to  shew  the   ^'*i*^  f!!^» 
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Colev. 
Hvndson, 
6  Term  R. 
S34. 


Sayer,  82. 
Adams  v. 
Freeman  and 
Wynne. 
IJBut  thepartj/ 
to  the  suit  in 
the  inferior 
court  must  in 
WUles  R.  30. 
ceedings,  vi<h  1 

Adams  v. 
Freeman, 
2  Wils.  5. 
Willes,  50. 

Belkv. 
Broadbent, 
5  Term  R. 
183. 


Collett  V. 
Lord  Keith, 
2  East,  260. 


3  Lev.  325. 
Danby  v. 
Hodgson. 

Pepnin  t. 
Shakespear, 
6  Term  R. 
748. 


judgment  upon  which  the  writ  issued ;  because  the  writ  was  a 
sufficient  justification  to  every  one  of  these,  although  the  judg- 
ment were  not  regular. 

[If,  in  trespass  for  taking  the  goods  of  ^.  B.,  an  officer  justify, 
that  he  took  them  under  a  distringas  against  C  B.  (meaning  the 
the  said  A,  B.)  to  compel  an  appearance,  averring  that  A.  B, 
and  C.  B.  are  the  same  person,  the  plea  is  bad ;  for  it  does  not 
state  that  A.  B.  appeared  in  the  action,  and  omitted  to  plead  the 
misnomer  in  abatement.] 

It  is  not  necessary  for  the  defendant  in  an  action  of  trespass, 
who  justifies  an  imprisonment  under  a  capias  of  an  inferior  court, 
to  set  out  all  the  proceedings  in  that  court;  or  to  shew  that  the 
cause  of  action  in  the  inferior  court  arose  within  the  jurisdiction 
of  that  court. 

his  justification  shew  that  the  cause  of  action  arose  within  the  jurisdiction. 
6  Term  R.  245.  4  Taunt.  R.  48.  And  as  to  the  mode  of  setting  out  the  pro- 
Saund  R.  92.  not6.    2  East  R.  260.|! 

[So,  if  a  defendant  justify  under  a  capias  out  of  a  base  court, 
in  an  action  of  debt,  and  shew  that  the  plaint  was  levied  et  taliter 
proccssum  fuit,  that  the  capias  issued ;  it  is  sufficient,  without 
shewing  that  a  summons  issued  before  the  capias.^ 

II A  defendant  in  an  action  of  trespass  for  false  imprisonment, 
pleading  a  justification  under  mesne  process  sued  out  by  him  in 
a  cause  in  which  he  was  plaintiff,  may  state  tliat  the  writ  issued 
on  an  affidavit  to  hold  to  bail,  without  setting  forth  the  cause  of 
action ;  for  if  the  arrest  had  been  malicious  and  without  cause, 
he  might  have  been  sued  for  maliciously  holding  to  bail. 

In  justifying  a  trespass  under  the  process  of  a  foreign  court,  it 
seems  that  the  plea  should  be  framed  in  analogy  to  similar  jus- 
tifications under  the  process  of  our  inferior  courts  :  but  at  any 
rate,  a  plea  which  only  states  that  the  court  abroad  was  governed 
by  foreign  laws,  and  that  the  property  seized  was  within  its  ju- 
risdiction, that  certain  legal  proceedings  were  had  according  to 
such  foreign  laws  against  the  property  in  question  in  such  court, 
having  competent  jurisdiction  in  that  behalf,  ct  taliier  2>roccssim 
est,  that  the  defendant  was  ordered  by  the  court,  having  com- 
petent authority  in  that  behalf,  to  seize  the  property,  is  bad; 
being  too  general,  and  not  giving  the  plaintiff  notice  whether 
the  defendant  justifies  as  an  officer  of  the  court,  or  party  to  the 
cause,  or  of  what  nature  the  charge  was,  or  l)y  whom  insti- 
tuted, or  what  the  order  of  seizure  was,  whether  absolute  or 
quotisque,  Sfc.^ 

If  the  defendant  in  an  action  of  trespass  justify  under  a  pre- 
scription to  dig  stones  for  certain  repairs,  he  must  shew  that 
the  stones  dug  were  used  for  such  repairs. 

[If  »7.  iS.  justify  under  a  right  to  enter  a  common  to  dig  for 
and  carry  away  sand  and  gravel  for  the  repairs  of  a  house,  he 
must  allege  that  the  house  was  out  of  repair,  that  he  entered  for 
the  purpose  of  digging  for  and  carrying  away  sand  and  gravel 
for  the  necessary  repairs  of  that  house,  and  that  the  materials 
were  used  for  that  purpose.] 

II A  plea 
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II A  plea  to  an  action  of  trespass  for  breaking  the  plaintiff's  Sutcliflfe  v. 
close,  that  over  and  across  the  close,  Sfc.  was  a  common  and  Greenwood, 
public  highway  for,  Sfc.  to  pass  along  at  pleasure  on  payment  of  ^^"^^',J,^^-» 
a  certain  toll,  is  not  inconsjstent  or  contradictory;  particularly  r.*606. 
if  not  stated  to  be  immemorial ;  for  it  may  be  a  highway  created 
by  act  of  parliament. 

A  plea  that  defendant  was  seised  in  his  demesne  as  of  fee,  8fc,  stott  v.  Stott 
and  that  he  and  all  those  whose  estate,  S,'C,  have  a  right  of  way   16  East,  343.; 
for  himself,  his  and  their  farmers  and  tenants,  occupiers,  SfC,  is  ^^  wr/c- Proud 
good,  without  alleging  that  the  defendant  is  occupier.  ||  1  Barn'&C  8 

2D0W.  &Ry.  31.  S.C. 

If  t7.  5.  justify  in  an  action  of  trespass  the  breaking  down  of  a  5  Lev.  92. 
gate  erected  in  the  yard  of  J.  N.,  through  which  he  had  a  right  Sprigg  v.  Neal. 
of  passage,  he  must  shew  that  the  gate  was  locked,  or  otherwise 
fastened,  so  as  to  make  the  breaking  necessary. 

The  declaration  in  an  action  of  trespass  charged  the  chasing   Cro.  Eliz.  384. 
of  a  beast  tta  quod  it  died  of  the  chasing.    The  defendant  justified    Hill  v.  Pri- 
the  chasing,  but  gave  no  answer  as  to  the  dying  of  the  beast,   t^^vy* 
This  plea  was  holden  to  be  bad. 

In  two  subsequent  cases  a  contrary  doctrine  is  laid  down.     In    1  Lev.  283. 
one  of  these  this  case  is  denied  to  be  law ;  and  it  is  in  both  of  Leech  v. 
them  laid  down  generally,  that  it  is  not  necessary  for  a  defendant  ^^^'^y»  Hil. 
to  give  any  answer  to  what  is  alleged  under  an  ita  quod  or  a  ^n^  ^'^^ 
per  quod  ;  because  tliis  is  only  alleged  in  aggravation  of  damages,  Lodie  v. 

Arnold,  Mich. 
9W.3. 

[In  trespass  for  taking  cattle,  and  keeping  them  so  closely  in  Gates  v. 
pound  that  one  of  them  died,  the  defendant  pleaded  first  the  Bayley, 
•L^eneral  issue  to  the  whole;  and  then  justified  the  taking  and  2  Wils.  313. 
impounding  them  damage-feasant ;  the  plaintiff  replied  de  itijuria 
propria^  and  thereupon  issue  was  joined.    The  jury  found  for  the 
plaintiff  on  the  first  issue,  and  for  the  defendtint  on  the  jus- 
tification.   But  it  was  ruled,  that  judgment  should  be  entered  up 
for  the  defendant;  for  the  justification  was  an  answer  to  the 
whole  trespass,  viz,  the  taking  and  impounding ;  the  dying  of  the 
l^east  being  merely  matter  of  aggravation:  and  if  the  plaintiff 
would  have  insisted  upon  the  abuse  of  the  distress,  he  ought  to 
have  stated  it  in  his  replication. 

In  trespass  for  taking  and  carrying  away  the  plaintiff's  halter  Fishcrwood 
and  converting  the  same  to  the  defendant's  use,  the  defendant  v.Concanen, 
pl«  ided  the  general  issue,  and  justified  under  a  prescriptive  right  (^i*|j  eUcd  in 
to  distrain  for  toll,  which  was  found  for  him;  but  on  the  general  3TermR.297. 
i>siic  the  plaintiff  had  a  verdict.    A  motion  was  made  to  enter  up  Dye  v. 
judgment  for  the  plaintiff,  notwithstanding  the  defendant  had  ^!^y![*^'^**''^' 
proved  his  justification,  because  it  did  not  cover  the  whole  tres-  ^  p'** 
pass,  namely,  the  conversion.     Hut  the  court  held,  that  as  the 
(let.  nd.nit's  plea  had  fully  answered  the  ^'/5/  of  the  action,  which 
was  tlic  taking,  the  conversion  being  only  aggravation,  it  became 
nccrs^ary  for  the  ulaintiff  to  reply,  tliat  the  defendant  afterwards 
convertetJ,  4-c.  ana  thereby  became  a  trespasser  ab  initio, 
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Taylor  V.Cole, 
3TennRq>. 
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wide  Monpri- 
mtt  T.  Smith, 
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Bro.  Accord, 
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9  Rep.  79. 
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Bro.  Accord, 
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Fitz.  Accord, 
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Bro.  Accord, 
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Bro.Btf. 

pi.  29. 
9  Rep.  80. 

Bro.Trav. 
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Bro.  Bar. 

pi.  22. 

9  Rep.  80. 


So,  in  trespass  for  breaking  and  entering  the  plaintiff's  house, 
and  expelling  him  therefrom,  the  defendant  need  only  justify  the 
breaking  and  entering ;  if  the  plaintiff  would  take  advantage  of 
tlie  expulsion,  he  must  new  assign  it] 

.175.D 

If  an  award  be  pleaded  in  an  action  of  trespass,  with  a 
protcstando  that  the  defendant  is  ready  to  perform  it,  this  is  a 
good  plea;  for,  as  an  action  of  debt  will  lie  upon  the  award,  it  is 
not  necessary  to  shew  that  it  has  been  performed. 

But  if  an  accord  with  satisfaction  be  pleaded  in  this  action, 
the  defendant  must  shew  that  the  satisfaction  has  been  made  ; 
this  being  the  material  part  of  his  defence. 

It  is  not  sufficient  for  the  defendant  in  an  action  of  trespass, 
who  has  pleaded  an  accord  with  satisfaction,  to  shew  that  the 
money,  which  by  the  accord  was  to  have  been  paid,  has  been 
tendered  to  the  plaintiff;  because,  unless  the  money  has  been  in 
fact  paid,  the  plaintiff  cannot  be  said  to  be  satisfied. 

826.)1| 

It  is  no  plea  in  an  action  of  trespass,  that  it  was  agreed  between 
the  plaintiff  and  the  defendant,  that  the  goods  which  the  latter 
had  taken  from  the  former  should  be  restored,  and  that  they  were 
restored  ;  for  by  the  restoration  of  the  goods  no  satisfaction  was 
made  for  the  tort  in  taking  them. 

It  must  appear  that  the  satisfaction  which  is  pleaded  in  an 
action  of  trespass,  was  not  only  beneficial  to  the  plaintiff,  but 
that  the  making  thereof  was  attended  with  some  expense  to  the 
defendant. 

It  is  not  a  good  plea  in  an  action  of  trespass,  that  it  was 
agreed  between  the  plaintiff  and  the  defendant  that  the  latter 
should,  as  a  satisfaction  for  the  trespass,  make  up  a  difference 
between  the  plaintiff  and  J,S.,  and  that  the  defendant  did  make 
it  up ;  unless  it  be  shewn,  that  the  making  of  this  up  was  attended 
with  some  expense  to  the  defendant. 

A  satisfaction,  although  there  have  been  no  accord,  may  be 
pleaded  in  an  action  of  trespass :  but  it  must  be  shewn  that  the 
plaintiff  accepted  of  the  satisfaction. 

It  is  a  good  plea  in  this  action,  that  the  defendant  gave  the 
plaintiff  a  bottle  of  wine  as  a  satisfaction,  and  that  the  plaintiff 
accepted  thereof  as  a  satisfaction,  although  there  have  been  no 
accord. 

A  satisfaction,  although  it,  were  made  in  consequence  of  an 
accord,  may  be  pleaded  in  an  action  of  trespass  without  pleading 
the  accord ;  for  the  satisfaction  is  the  material  tiling. 

And  it  is  a  much  safer  way,  although  there  liave  been  an 
accord,  to  plead  the  satisfaction  without  the  accord ;  for  if  the 
accord  be  pleaded,  this,  although  it  were  not  necessary  to  have 
been  pleaded,  becomes  material ;  and,  consequently,  the  plaintiff 
has  an  election  to  traverse  either  the  accord  or  the  satisfaction. 

The  pleading  of  nn  accord  moreover  lays  the  defendant  under 
a  difficulty:  for  if  this   be  pleaded,  every  circumstance  which 

attended 
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attended  the  making  thereof  must  be  shewn  with  great  pre- 
cision. 

II Accord,  without  satisfaction,  is  not  a  good  plea;  therefore  it  James v.David, 
is  a  bad  plea  that  plaintiff  and  defendant  agreed  together  to  5  Term  R.  141. 
settle  all  matters  in  dispute,  and  to  bind  themselves  in  a  penalty 
not  to  sue  each  other.  || 

If  there  have  been  parties  to  a  trespass,  and  one  of  them  have  Shep.  Abr. 
made  a  satisfaction,  the  other  two  may  plead  this  in  bar  of  an  1043. 
action  for  the  trespass. 

If  a  man  be  amerced  in  the  lord's  court  for  a  trespass  done  to  2  Roll.  Abr. 
the  lord,  and  the  money  amerced  be  paid  or  levied,  and  received  569.  (R)  pi.  1, 
by  the  lord,  the  payment  or  levying  of  the  money,  and  the  receipt 
thereof,  may,  although  the  amercement  were  illegal,  be  pleaded 
in  satisfaction,  in  case  an  action  of  trespass  be  brought. 

II The  satisfaction  must  move  from  the  defendant,  and  must  Edgecombe  v. 
not  be  an  illegal  one.     Therefore  where  magistrates,  to  an  action  Rodd,  5  East 
of  trespass  for  assault  and  imprisonment,  pleaded  that  a  charge  Jr  ^?'**    Y^ 
had  been  made  before  them  against  the  plaintiff  for  an  offence      '  ' 

against  the  toleration  act,  1  W.  &  M.  c.  18.,  and  that,  under  that 
act,  they  had  committed  the  plaintiff,  for  want  of  sureties,  till 
the  next  sessions,  and  that,  before  the  next  sessions,  it  was 
agreed  between  the  prosecutors  and  the  plaintiff,  with  the  consent 
of  the  committing  magistrates  (the  defendants),  that  the  pro- 
secution should  be  dropped,  and  the  plaintiff  discharged;  and 
that  the  plaintiff  was  accordingly  discharged  in  full  satisfaction 
and  discharge  of  the  assault  and  imprisonment :  it  was  held,  that 
this  was  no  legal  satisfaction ;  for  either  the  agreement  was 
illegal  for  stifling  a  prosecution  for  a  public  misdemeanor,  or  the 
satisfaction,  if  any,  was  moving  from  the  prosecutor  only,  and 
not  from  the  defendants,  whose  consent  to  the  dropping  the 
prosecution  was  a  mere  nullity.  || 

If  a  licence  be  pleaded  in  an  action  of  trespass,  it  must  be  Cro.  EHz.  245. 
shewn  that  this  was    granted  by  a   person  having  power  to  X??,'*^*^  \{ 
g^^"^^^-  Tre8p.'pl!"2*95. 

An  action  of  trespass  being  brought  for  taking  a  gelding,  the  Sty.  72. 
defendant  pleaded,  that  for  fear  of  his  life,  which  twelve  armed  Gilbert  v. 
men  threatened  to  take  away  if  he  did  not  do  it,  he  took  the     ^°"^* 
gelding.    This  was  h olden  to  be  a  bad  plea.    And  by  Roll  C.  J. 
—  If  a  defendant  could   in  this  manner   excuse   himself,    the 
injured  party   would  be  without   redress;     for   the   men   who 
threatened   the  defendant  are  not  liable  to  make  a  satisfaction  to 
the  plaintiff. 

It  was  heretofore  holden,   that   never   accoupled    in    lawful   2  Roll.  Abr. 
marriage  was  not  a  good  plea  in  an  action  of  trespass  for  taking  5.')i.  pi.  1. 
away  a  wife  with  the  goods  of  her  husband  ;  because  this  action   ^^^^^  "thcr  this 
lies,  althougli  there  has  been  only  a  marriage  dc  facto,  pica  would  not 

be  good  since  the  niarriage-^ict  ? 

If  a  release  have  l)een  given  to  one  party  to  a  trespass,  any  Hob.  66. 

other  party  thereto  may  plead  this  in  bar  of  an  action  of  trespass ;  Cock  v.  J^. 

but  it  must  be  pleaded  with  fiprofcrt  in  ctpia;  and  there  must  be  ^^reriorihe 
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and  Butcher 
V.  Butcher, 

7  Barn.  &  C. 
399. 


jg  ^^    an  averment  that  the  trespass  complained  of  is  the  same  that 
veral  in  its        ^as  released, 
nature,  and  the  plaintiff  may  sue  one  trespasser  alone,  and  he  shall  not  have  contribution 
against  the  other.   It  seems,  however,  tlmt  satisfaction  accepted  irom  one  of  several  tortfeasors 
it  a  discharge  to  all,  5  Taunt.  1 1 9.1| 

Salk.  181.  A  conviction  upon  a  statute  for  an  offence  may  be  pleaded  in 

an  action  of  trespass  for  the  offence. 
Salk.  453.  In  every  action  of  trespass  quare  claustimfregit^  the  defendant 

HelWs  ▼.  ^^y  plead,  that  the  place  in  which  the  trespass  is  charged  is  his 

freehold. 
Lambert  T.  || These  pleas  of  freehold  in  actions  of  trespass  seem  a  little 

WU1I«?r'218  *^s"^^^»  ^"^  ^^  ^^^y  ^®^  "°^  prevailed  for  so  many  years,  I  should 
perWUUsC.i.  ^  ^^  opinion  that  they  were  not  good  pleas.  For  every  plea  in 
bar  (admitting  the  fact  pleaded  to  be  true)  ought  to  be  a  full  bar 
to  the  action ;  but  this  is  plainly  not  so :  for  though  the  place  in 
question  be  the  defendant's  freehold,  the  plaintiff  may  have  a 
good  cause  of  action,  as  if  he  hold  by  leave  under  the  defendant, 
or  under  another  person  who  conveyed  the  reversion  to  the 
defendant,  or  even  though  he  has  no  right  at  all,  if  he  has  been 
in  quiet  possession  a  great  while ;  for,  in  that  case,  the  person 
having  a  right  must  bring  an  ejectment,  and  cannot  enter  by 
force,  (a)  The  reason  why  they  were  first  introduced  seems  to 
be  this  :  anciently  most  declarations  in  trespass  were  general  only 
for  breaking  and  entering  the  plaintiff's  close  in  such  a  place, 
without  giving  any  name  to  the  close ;  but  now,  always  in  this 
court,  by  reason  of  the  rule  made  Mich,  1654  (and  most  com- 
monly in  D,  II.),  the  plaintiffs,  in  their  declaration,  set  forth  the 
name  of  the  close :  but  formerly,  when  the  plaintifi'  declared  only 
generally,  it  was  a  hardship  on  defendant  to  be  obliged  to  answer 
such  a  general  charge;  for  if  the  plaintifFhad  a  large  estate  in  the 
township,  the  defendant  could  not  tell  in  which  of  the  closes  he 
would  assign  his  trespass,  and  therefore  they  gave  the  defendant 
leave  to  plead  the  general  issue,  to  oblige  the  plaintiff'  to  make  a 
new  assignment,  and  ascertain  the  place  in  his  replication :  if  he 
did  not,  and  the  defendant  pleaded  generally,  as  he  might  do, 
that  the  place  in  question  was  his  freehold,  the  hardship  would 
be  turned  on  the  plaintiff;  for  then,  if  the  defendant  could  prove 
any  one  place  in  the  township  to  be  his  freehold,  the  plaintifT 
would  be  gone,  as  is  expressly  held  in  the  case  of  Elwes  v.  Loinbe^ 
6  Modern.  117  —  119. 

That  this  was  the  reason  of  these  pleas  originally  appears 
from  the  words  of  the  rule  before  mentioned,  which  says,  that 
for  the  future  the  declaration  may  mention  the  })lace  certainly, 
xuid  so  prevent  the  use  and  necessity  of  the  common  bar  and 
new  assignment. 

As  these  were  the  reasons  for  admitting  such  a  plea  as  this,  I 
doubt  very  much  whether  this  be  a  good  plea  in  the  present 
case,  where  the  plaintifl'  has  named  the  closes  in  his  declaration. 
The  reasons  for  this  plea  do  not  hold  here :  there  is  no  hardship 
on  the  defendant,  and  the  plaintiflf'  has  ascertained  the  place ;  nor 
can  the  plaintiff  make  a  new  assignment  in  his  replication:  if  he 

did, 
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did,  it  would  be  a  departure  in  pleading.    If,  therefore,  it  were  (a)  The  point 
necessary  in  this  case  to  give  an  opinion  upon  this  point,  I  am  decided  in  the 

inclined  to  be  of  opinion  (as  at  present  advised)  that  the  plea  is  J^seof 

1    ,    \  II  L«ambert  v. 

not  good.  («)  II  Stroother,frora 

which  these  observations  of  WUles  C.J.  are  taken,  was,  that  the  plea  of  liberum  teneinentum 
may  be  traversed  by  the  plaintiff  in  his  replication,  and  that  the  plaintiff  is  not  compelled  to 
new  assign,  which  was  doubted  in  Cro.  Jac,  594,  (Mr.  Serjeant  Williams  says  unaccountably, 
1  Saund.  299.  c.)  As  to  the  question,  whether  it  is  a  good  plea  yvhevc  the  plaintiff  gives  a  name 
to  the  place,  it  has  never  been  decided,  nor  the  question  raised  since  Wtlles*s  judgment ;  but 
it  has  been  decided,  that  the  plea  is  not  useful  as  the  common  bar  in  such  case,  since  the  plain- 
tiff is  under  no  risk  in  not  new  assigning ;  for  even  if  the  defendant  has  a  close  of  the  same  name 
in  the  parish,  still  the  plaintiff's  close  is  sufficiently  ascertained  by  the  name,  and  [the  tres- 
passes will  be  applied  to  his  close,  and  not  to  the  defendant's.  Cocker  v,  Crompton^ 
1  Barn.  &  Cres.  489. 

But  if  an  action  of  trespass  be  brought  for  taking  and  carry-  Carth.  i76. 

ing  away  trees  out  of  a  close,  the  defendant  cannot  plead  that  Alstone  v. 

the  place  in  which  the  trespass  is  charged  is  his  freehold ;  for  ^^^^^"^<'"* 

this  can  only  be  pleaded  to  an  action  of  trespass  quare  clausum  K^^  h  d  ^ 

ffegit,  stated  that 
the  trees  were  wrongfully  in  the  defendant's  close  and  incumbering  it,  wherefore  defendant 
removed  them,  it  would  have  been  good.|| 

If  to  an  action  of  trespass  brought  for  breaking  a  close  and   Yelv.  75. 
eating  grass  with   cattle,    the  defendant  plead,  that  the  catde  &l^^  ^' 
escaped  out  of  an  adjoining  close  in  his  possession,  through  a  n/M^But  in  a 
fence  in  the  possession  of  the  plaintiff,  which  the  plaintiff  ought  declaration  for 
to  have  kept  in  repair,  and  which  was  out  of  repair,  it  is  neces-  not  repairing 
sary  for  the  defendant  to  shew  why  the  plaintiff  was  bound  to  *'  J!  clearly 
have  kept  the  fence  in  repairs,  [b)  stateThaVde- 

fendant,  <M  orc«/7u?r,  was  bound  to  repair;  and,  on  principle,  this  seems  sufficient  in  a  plea, 
since  the  defendant  cannot  be  supposed  to  know  the  nature  of  the  plaintiff's  obligation.  Vide 
3  Term  R.  768.    2  Chitty  on  Pleading,  585.  nol&.^ 

If  J.  5.  have  recovered  land  in  an  action  of  ejectment  against  3  Leon.  194. 

J.  N.y  and  afterwards  ,/.  N.  bring  an  action  of  trespass   against  Anon* 
J.  S,  for  an  injury  done  to  the  land,  J,  S,  may  plead  the  reco- 
very in  the  action  of  ejectment,  because  the  possession  of  J.  N, 
was  divested  by  the  recovery  in  the  action  of  ejectment. 

If  a  recovery  in  a  former  action  be  pleaded  to  a  second  action  Bro.Trcsp. 

for  the  same  trespass,  it  is  not  necessary  to  shew  that  a  writ  of  pi.  20. 
execution  was  issued  upon  the  judgment  in  the  first  action. 

If  an  action  of  trespass  be  brought  for  taking  a  horse,  and  the  q^j,^  q^j,  j^g^ 

dcfendaiit  justify  the  taking  of  it  damagc-feasant  in  his  close  Snlk.  64.3. 

called  A.y  it  is  suflicient  to  allege  a  possession  of  the  close  in  him-  i-  Mod.  37. 

self:  for,  as  the   right  of  close  cannot  come  in  question,  it  is  not  »'f  ^aund.  R. 

necessary  to  shew  by  what  title  he  is  possessed.  but  olhcrwiVc 

in  an  avowry,  ibid,  and  2  Bos.  &  Pull.  359.|| 

But  if  the  declaration,  in  an  action  of  trespass  qtiare  claustwi  Salk.  645. 
fregity  charge  the  breaking  of  a  close  called  >4.,  the  defendant,  if  is  Mod.  509# 
he  justify  the  breaking,  must  shew  a  title  to  the  close;  because, 
as  a  close  certain  is  mentioned  in  the  declaration,  the  question 
depends  upon  the  right  of  close. 

HAncl      . 
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Hendy  v. 

Stephenson, 
10  East,  55. 


2Saund.  401 
Pearl  v. 
Bridges. 
1  Ventr.  981 

Bro.  Trcsp. 
pi.  360. 
pi.  366. 


Bro.  Tresp. 
pi.  360. 
pi.  366. 
pi.  369. 


Cocker  v. 
Crompton, 
1  Barn.  &  C. 
489.  WillesR. 
224.  2  Taunt. 
156. 


Bro.  Tresp. 
pi.  219. 
3  Lev.  219. 


Riley  v. 
Parkhurst, 
Tr.  22  G.  2. 
Bull.  N.  P. 
90. 


1  Inst.  282. 
Cro.  Jac.  372. 
3  Lev.  115. 

2  Saund.  5. 


II  And  a  defendant  in  trespass  quare  clausiim  Jregit,  cannot 
plead,  by  way  of  justification,  that  he  was  possessed  of  a  right 
of  common  over  the  loats  in  quo  under  a  deed  of  grant  by  a 
former  owner,  alleged  to  be  since  lost  and  destroyed  by  accident 
and  length  of  time,  and  therefore  not  proffered  into  court,  of 
which  the  date  and  names  of  the  parties  are  xinhiawn.  The 
court  said  this  was  going  much  beyond  Read  v.  Broohnan^ 
3  Term  R.  151.|| 

If  the  defendant  in  an  action  of  trespass  justify  the  taking  of 
corn  out  of  a  close  in  the  possession  of  the  plaintiff,  he  must  shew 
a  right  to  the  corn  ;  for  it  shall  "prima  facie  be  intended  that  it 
was  the  corn  of  the  plaintiff. 

If  the  plaintiff  in  an  action  of  trespass  quare  clausumfregit  have 
not  given  a  name  to  his  close,  the  defendant  may  justify  the  act 
complained  of  in  his  close  called  A,  in  the  vill  where  the  venue  is 
laid,  and  there  is  no  necessity  to  traverse  the  having  done  it  in 
any  other  close  in  that  vill. 

But  if  the  plaintiff  in  this  action  have  given  a  name  to  his 
close,  the  defendant  cannot  justify  the  act  complained  of  in  any 
other  close  in  the  vill  wherein  the  vcmie  is  laid,  without  traversing 
the  having  done  it  in  the  close  of  the  plaintiff;  but  it  is  not  ne- 
cessary to  traverse  the  having  done  it  in  any  other  vill ;  because, 
as  the  trespass  is  local,  he  cannot  be  found  guilty  in  any  other 
vill. 

II  Where  the  plaintiff  gives  a  name  to  his  close  in  the  declara- 
tion quare  clausum  fregit^  and  the  defendant  pleads  lihcrum  icne- 
mentumy  the  plaintiff  is  not  driven  to  new  assign,  but  may  take 
issue  on  the  plea ;  and  the  issue  will  be  for  the  plaintiff,  unless 
the  defendant  shew  a  title  to  the  plaintiff's  close,  notwithstand- 
ing the  defendant  may  have  a  close  in  the  parish  of  the  same 
name.  || 

If  an  action  of  trespass  be  brought  for  a  transitory  trespass, 
and  the  venue  be  laid  at  A.  in  the  county  of  i?.,  it  is  not  neces- 
sary for  the  defendant,  provided  he  justify  the  act  complained  of 
at  A.  in  the  county  of  J5.,  to  traverse  the  having  done  it  at  any 
other  place ;  the  place  being  agreed. 

[In  trespass  for  taking  aqd  detaining  the  plaintiff's  cattle 
at  Teddington,  the  defendant  justified  taking  them  damage- 
feasant  at  Kingston,  and  that  he  drove  them  to  Teddington,  and 
impounded  them  there.  It  was  objected  on  demurrer,  that  the 
justification  was  local,  and  therefore  the  defendant  ought  to 
have  traversed  the  place  in  the  declaration.  Scd  non  allocatur ,- 
—  for  when  the  defendant  says,  he  drove  them  to  Teddington, 
the  and  impounded  themthere,  they  agree  in  the  place ;  for  if 
defendant  had  not  a  right  to  take  them,  he  was  a  trespasser  at 
Teddington,'] 

The  defendant  in  an  action  of  trespass,  in  case  the  matte"  of 
justification  be  transitory,  must  always  justify  at  the  place  in 
which  the  vemie  is  laid,  although  the  matter  of  justification  arise 
at  another  place :  nor  is  there  any  inconveniency  in  so  doing ; 

for, 
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for,  as  the  matter  of  justification  is  transitory,  he  may  avail  him- 
self thereof,  notwithstanding  it  arise  at  another  place. 

But  if  the  venue  in  an  action  of  trespass  be  laid  at  A,  in  the   i  Inst.  282. 
county  of  C,  and  the  matter  of  justification  be,  that  the  defend-  Cro.  Eliz.  705. 
ant  did  the  act  complained  of  at  B.  in  the  county  of  C,  as  con-  si^eV'*!^"'^^^' 
stable  thereof,   he  can  only  justify  at  B.  in  the  county  of  C,  be- 
cause the  matter  of  justification  is  local  ;  and  he  must  traverse 
the  having  done  the  act  at  any  other  place. 

So,  if  the  venue  in  this  action  be  laid  at  A.  in  the  county  of  J5.,    1  Inst.  282. 
and  the  matter  of  justification  be,  that  the  act  complained  of  was   Bro.Trav. 
done  by  the  defendant  in  the  county  of  C,  as  a  justice  of  the  P,  "^- Pj:;85. 
peace  of  this  county,  the  defendant,  as  the  matter  of  justification  jac.  372. 
is  local,  can  only  justify  at  some  place  in  the  county  of  C,  and  he  JlThe  want  of 
must  traverse  the  having  done  the  act  at  A,  in  the  county  of  B.,  this  traverse  is 

or  at  any  other  place  out  of  the  county  of  C  ^  ground  of 

J  ^  J  special  de- 

murrer, and  the  averment  of  qucB  est  eadem  does  not  supply  the  want  of  it  as  to  placcy  al- 
though it  docs  as  to  time.  Vide  Benjamin  v.  Howell,  1  Wils.  R.  81.  For  this  difference  there 
seems  no  solid  reason.  As  the  insertion  of  the  traverse,  as  well  as  the  averment  of  qius  est 
eadem  will  render  the  nlea  bad  on  special  demurrer,  it  is  better  to  omit  the  latter.  Vide  the 
perspicuous  notes  on  this  subject,  2  Saund.  R.  5.  a.  b.  c.  d.  e.  (5th  ed.)|| 

The  defendant,  who  justifies  in  an  action  of  trespass,  ought,   o  Saund.  5. 
unless   there  be  some  special  reason  to  the  contrary,  to  justify   Mellor  v. 
upon  the  day  on  which  the  act  complained  of  is  alleired  to  have  ^^a^l^er. 
been  done.  Illf  the  nature 

ot  the  plea 
admits  it,  the  defendant  in  justifying  should  follow  the  day  in  thetleclaration.     If  he  is  obliged 
to  justify  on  another  day,  he  must  either  traverse  all  other  days  and  times,  or  aver  that  the 
trespass  is  the  same,  and  the  latter  is  the  usual  practice.      If  defendant  do  both,  the  plea  is 
informal  and  bad  on  special  demurrer.     Vide  2  Saund.  R.  5.  a.  5  b.|j 

And  if  the  defendant  in  this  action  justify  the  act  complained  Bro.  Tresp. 

of  upon  the  day  on  which  it  is  alleged  to  have  been  done,  it  is  pi-  219.  Cro. 

not  necessary  to  traverse  the  time  either  before  or  after :  the  day  ^^'''  --^- 

being  agreed.  '  ^  n'T,''-,?/- 

o     o  1  Bulst.  1.38. 

1  Freem.  246. 

But  if  the  defendant  in  this  action  justify  the  act  complained  ^""o-  Tresp. 

of  upon  any  other  day  than  that  on  which  it  is  alleged  to  have  w  ^^noa      ' 

been  done,  it  is  necessary  to  traverse  the  time  before,  or  the  time  1  Bulst.  138. 

after,  or  both,  as  the  case  may  require.  Lutw.  452. 

If  the  justification  be,  that  tiie  defendant  had  a  licence  to  do  Sid.  294. 
the  act  complained  of,  the  time  antecedent  as  well  as  that  sub-  ^  Saund.  295. 
sequent  to  the  time  of  the  licence  must  be  traversed. 

But  if  the  justification  be  under  a  release,  it  is  sufficient  to  Hob.  104. 
traverse  the  time  subsequent  to  the  release ;  for  by  the  release  all  ^^^'  ^^'^"  ^^' 
trespasses  antecedent  thereto  are  discharged. 

If  the  defendant  justify  under  a  feoffinent,  it  is  only  necessary   Bob.  104. 
to  traverse  the  time  antecedent  to  the  feoffment :  for  it  shall  be  ^        ^°^* 
intended,  unless  the  contrary  be  shewn,  that  the  freehold  con- 
tinued in  liim. 

It  is  laid  down  in  one  case,  that  the  want  of  traversing  the   1  Vcntr.  184. 

time,  eitlier  before  or  after  the  day  upon  which  the  act  complained  S*""''^,!-, . 

r  outterfield. 
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Hil.25Car.2.  ^^  is  justified,  is  not  cured  by  an  averment  that  it  is  the  same 

2  Keb.  878.      trespass. 

S.  C.     ||2  Saund.  R.  5  a.,  5  b.  acc.\\ 

Cro"car.2?8.       ^"'  ^"  divers  other  cases,  some  of  which  are  subsequent  to  tlie 

2  Jon.  146.        case  o(  StHt'ih  y.  Buitcr/ield,  it  is  laid   clown,   that  the   want  of 

3  Lev.  277.      doing  this  is  cured  by  an  averment  th^t  it  is  the  same  trespass. 

Lutw.  1457. 

Lutw.  1457.  And  it  is  in  one  of  tha  subsequent  cases  laid  down,  that  if  the 

Hwgrave  V.      defendant  in  an  action  of  trespass,  who  justifies  the  act  com- 
9  W  3  plained  of,  after  averring  that  it  is  the  same  trespass,  add  a  tra- 

il 2  Saund.  5  a.,  verse  of  the  time,  either  before  or  after  the  day  justified  upon, 
5  b.  flcc-ll  the  plea  is  bad  upon  a  special  demurrer. 

3.  Both  the  General  Issue  and  a  Special  Plea. 

Co.Entr.  644.  ^^^  manner  of  pleading  a  single  plea  in  an  action  of  trespass, 
647.  Rast.  where  the  defendant  intends  to  justify  the  whole  act  complained 
Ent.  605, 606.  of,  except  the  force  and  arms,  is  to  plead  not  guilty  as  to  the 
nial  of  forr  ^^^^^  ^  ^^"^^  (^^'  ^"^  to  justify  as  to  the  residue, 
and  arms,  &c.  is  merely  for  the  purpose  of  saving  the  fine  to  the  king ;  and  if  the  general  issue 
extend  to  no  other  part  of  the  declaration,  and  the  affirmative  of  the  other  issues  lies  on 
the  defendant,  he  is  entitled  at  the  trial  to  open  the  case,  and  have  the  general  reply.  Jackson 
V.  Hesketh,  2  Stark.  Ca.  518.    Hodges  v.  Holder,  3  Camp.  366.|| 

1  Saund.  81.  It  has  indeed  been  holden  in  one  case,  that  if  the  defendant 
«wL^'  *^"^'  ^^  ^^  action  of  trespass  justify  all  the  residue  of  the  trespass 
doubrml^ht  charged,  it  is  not  necessary  to  give  an  answer  as  to  the  force  and 
formerly  ^ist,   ^I'ms. 

it  is  clear  these  are  now  only  words  of  formy  and  the  omission  of  them  is  only  matter 
of  special  demurrer,  by  4  Ann.  c.  16. ;  see  ante,  p.  69l.|| 

The  determination  in  this  case  was  probably  founded  upon  a 
supposition  that  the  words  vi  ct  armis  are  words  of  form. 
||i4M/e.pa.  691.       But  the  better  opinion  is,  as  has  been  already  observed,  that 
c^^fO'^  these  words  are  words  of  substance.     And  if  they  are  words  of 

substance  it  seems  necessary  to  give  an  answer  as  to  them. 
Rest.  Entr.  If  two  defendants  in  an  action  of  trespass  have  different  mat- 

®*2-  ters  of  justification  as  to  the  whole  act  complained  of,  it  is  pro- 

per for  both  to  join  in  pleading  not  guilty  as  to  the  force  and 
arms ;  and  then  for  each  to  plead  separately  his  matter  of  justi- 
fication. 
Co.Entr.  651.       If  two  independent  acts  are  complained  of  in  an  action  of  tres- 
Rast.  Entr.       pass,  the  defendant  may  justify  as  to  one  act,  and  plead  not  guilty 
606.  as  to  the  force  and  arms  of  the  other. 

But  if  the  complaint  be  of  battery  and  false  imprisonment,  it 
Eveiv  V*  ^^^'  ^^^  ^^^"  holden,  that  these  are  not  two  such  independent  acts 
tSloley.  Ld.  as  to  admit  of  the  defendant's  pleading  not  guilty  as  to  the  force 
Raym.  231,  and  arms  and  the  battery,  and  a  justification  as  to  the  imprison- 
232.  II  ruje  ment ;  because  in  every  false  imprisonment  there  is  an  implied 
L6.,"andtit.    battery. 

Auaulty8cc.\^ 

Ld.  Raym.  ^^j  however,  it  in  such  case  appear  from  the  declaration,  that 

B31.  Truscot     the  battery  is  an  independent  act,  the  defendant  may  plead  not 
V.  Carpenter,    guilty  as  to  this  and  the  force  and  arms,  and  justify  as  to  the  im- 
prisonment. 
^  If 
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If  the  complaint  in  an  action  of  trespass  consist  of  four  en-  3  Lev.  404. 
tirely  independent  acts,  the  defendant  may  plead  not  guilty  as  to  Patrick  v._ 
the  force  and  arms  and  one  of  the  acts,  and  justify  generally  as  *'°""^°"- 
to  the  other  three  acts  by  the  words  as  to  the  residue  of  the 
trespass,  without  enumerating  them. 

And  this  is  the  safer  way  of  pleading :  for  if  the  defendant,  L^l.  Raym. 
instead  of  relying  upon  the  words  as  to  the  residue  of  the  tres-  ^^l;  Truscot 
pass,  endeavour  to  enumerate  the  other  three  acts,  and  omit  one  5  Lev.^404^^* 
of  them,  or  any  circumstance  attending  it,  the  plea  is  bad. 

If  the  complaint  in  an  action  of  trespass,  to  which  two  are  Co.  Entr.  651. 
defendants,  consist  of  several  independent  acts,  one  defendant 
may  plead  not  guilty  as  to  the  force  and  arms,  and  all  the  residue 
of  the  trespass,  except  the  act  as  to  which  he  justifies ;  and  the 
other  may  plead  not  guilty  as  to  the  force  and  arms  and  all  the 
residue  of  the  trespass,  except  the  act  as  to  which  he  justifies. 

The  defendant  in  an  action  of  trespass  could  not  heretofore  Bro.  Bar. 
plead  two  pleas,  each  of  which  went  to  the  whole  of  the  trespass  pl*  -51. 
alleged.  ^ 

By  the  4  Ann.  c.  16.  it  is  enacted,  "  Tliat  it  shall  be  lawful  4  Ann.  c.  16. 
"  for  any  defendant  in  any  action  in  any  court  of  record,  with  pomierly 
"  leave  of  the  court,  to  plead  as  many  several  matters  as  he  shall  ^^"en  the  pleas 
"  think  necessary  for  his  defence."  dictory  "— ^as 

not  guilty  and  a  licence.  —  the  defendant  was  obliged  to  make  it  appear  by  affidavit  that  it  was 
necessary  to  plead  both ;  but  it  is  not  so  now.     See  Tidd's  Prac.  657,  (9th  ed.)|| 

4.  Of  giving  Colour. 

Colour  is  a  feigned  matter  pleaded  by  the  defendant  in  an  ac- 
tion of  trespass,  from  which  the  plaintiff  seems  to  have  a  good 
cause  of  action,  whereas  he  has  in  truth  only  an  appearance  or 
colour  of  cause. 

The  shewing  of  such  matter  by  the  defendant  is  called  giving   lo  Rep.  91. 

colour.    As  the  design  of  giving  colour  is  to  draw  the  determina-  Leyficld*scasc. 

tion  of  some  matter  from  the  jury  to  the  court,  it  is  necessary  ^<^ctr.  PI.  77. 

that  the  colour  given  should  consist  of  a  matter  which  is  not  pro-  i^    f^'l^ij* 
r       %       ^      ^    •       '  r      '  i  90.  Jieynelds 

per  for  the  determmation  of  a  jury.  case. 

If  the  defendant  in  an  action  of  trespass  qtiarc  clmtsttm  frcgit  Cro.Jac.  122. 
plead,  that  the  plaintiff  claims  the  close  in  which  the  act  com-  loRcp. 89,90. 
plained  of  is  charged  to  have  been  done,  under  colour  of  a  deed 
of  feoffment  by  which  nothing  passed,  this  is  good  colour ;  be- 
cause nothing  passes  by  a  deed  of  feoffment  unless  possession  be 
delivered,  and  the  jury  are  not  proper  judges  of  what  amounts  to 
delivery  of  possession. 

But  if  the  defendant  in  an  action  of  trespass  for  taking  goods  Cro.Jac.  122. 
plead,  that  the  plaintiff  claims  tlie  goods  under  colour  of  a  i{QQi\  of  Radford  v. 
gift  by  which  nothing  passed,  this  is  not  good  colour;  because,   ll»["''.vn- 
as  the  properly  in  goods  vests  by  a  deed  of  gift  without  further   *°     ^**  *^* 
ceremony,  the  defendant,  by  admitting  the  deed  of  gift,  admits 
the  property  in  the  goods  to  be  in  the  |)laintiff.     In  which  cnse, 
as  there  remains  only  a  question  of  fact  to  l>c  tried,  namely, 
whether  there  was  a  deed  of  gift,  the  matter  is  proper  for  the  de- 
termination of  the  jury. 

If 
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10  Rep.  90.  If  the  matter  pleaded  in  an  action  of  trespass  entirely  take  away 

I^yfield'scasc.  ^^le  plaintifTs  right  of  action,  it  is  not  necessary  for  the  defendant 
IIThe'^nnictice  to  give  colour;  because  the  question  in  such  case  can  only  be, 
of  giving  whether  the  matter  pleaded  did  in  fact  exist,  which  is  proper  for 

colour  is  not      the  determination  of  the  jury, 
now  of  very 

frequent  occurrence :  it  is,  however,  necessary  in  all  cases  in  trespass  ^uare  clausum /regit ^  where 
the  defendant  claims  only  a  possessory  title  (as  a  term  for  years),  derived  from  a  stranger^  and  ile- 
sires  to  bring  his  title  l>efore  the  court  on  the  record,  instead  of  giving  it  in  evidence,  as  he  might 
do  on  the  general  issue;  for  in  such  cases  the  plea  setting  up  a  possessory  right  in  the  defendant 
takes  away  all  colour  of  action  from  the  plaintiff,  and  therefore,  to  prevent  it  amounting  to  the 
general  issue,  the  defendant  must  give  an  express  colour  by  surmise  in  his  plea.  It  also  may 
be  sometimes  necessary  where  a  person  having  a  possessory  title  is  obliged  to  justify  a  damage 
to  personal  propcrtt/y  as  cutting  posts,  &c.,  which,  according  to  8  East  li.  404.,  cannot  be 
justified  under  the  general  issue.  Fide  the  subject  of  colour  explained  in  Mr.  Stephen's  work 
on  Pleading,  p.  220.  etseq.;  and  Chitty  on  Pleading,  vol.  i.  502.  The  omission  of  giving  colour 
when  requisite,  is  aided  by  the  replication,  Ashmead  v.  Ranger,  Ld.  Raym.  551.;  and  it  is 
aided  after  verdict  by  32  H  8,  c.  30.,  1  Saund.  228.  b. ;  and  it  can  only  be  taken  advantage  of 
by  special  demurrer  since  the  4  Ann.  c.  16.  See  10  Coke  R.  92.  a.  note  B.  (ed.  1826).  Giving 
colour  where  it  is  not  necessary  docs  not  vitiate  the  pleading,  Taylor  v.  Eastwood,  l  East, 
219.11 


2  Roll.  R. 
1 40.    Allen's 
ease. 


Jbid. 


10  Rep.  90. 
Leyfield*s  case. 


10  Rep.  91. 
Leyfield'scase. 


3  Leon.  267. 
Taylor  v. 
Fisher. 


Taylor  v. 
Eastwood, 
1  East  R.  212.; 
ct  vide  .Ste- 

Phcns  on 
leading,  230. 


If  the  defendant  in  an  action  of  trespass  qua7'e  clausum  /regit, 
after  deriving  title  to  himself  under  divers  conveyances,  plead, 
that  the  plaintiff  claims  under  colour  of  a  deed  from  the  last 
conveyor  by  which  nothing  passed,  this  is  not  good  colour  ; 
for  he  ought  to  have  given  colour  under  the  person  who  first 
conveyed. 

If  the  defendant  in  an  action  of  trespass  quare  clausinn  Jregit 
plead,  that  the  plaintiff  claims  under  colour  of  a  feoffment  by 
which  nothing  passed,  this  is  not  good  colour ;  because  a  feoff- 
ment implies  a  delivery  of  the  possession.  But  if  he  plead  that 
the  plaintiff  claims  under  colour  of  a  deed  of  feoffment  by  which 
nothing  passed,  this  is  good  colour;  because  there  may  not  have 
been  a  delivery  of  possession,  and  nothing  does  pass  under  a  deed 
of  feoffment,  unless  possession  be  delivered. 

If  the  defendant  justify  the  seizing  of  goods,  for  the  taking  of 
which  an  action  of  trespass  is  brought,  as  a  wreck,  it  is  not  ne- 
cessary for  him  to  give  colour ;  it  not  being  material  whose  the 
goods  were  before. 

If  an  action  of  trespass  be  brought  for  the  taking  of  corn  set 
out  for  tithe,  it  is  not  necessary  for  the  defendant  to  give  colour; 
it  being  not  material  whose  the  corn  was  before  it  was  set  out  for 
lithe. 

It  has  been  holden,  that  if  the  defendant  in  an  action  of  tres- 
pass have  omitted  to  give  colour,  the  plaintiff  can  only  take  ad- 
vantage of  the  omission  by  a  special  demurrer;  the  giving  of 
colour  being  a  matter  of  form. 

II  The  rule  as  to  giving  colour  appears  to  be  confined  to  pleas, 
and  not  to  extend  to  replications  and  other  pleadings.  There- 
fore, in  trespass  for  taking  and  driving  the  plaintiff'^s  cattle,  where 
the  defendant  justifies  that  he  was  lawfully  pos.sessed  of  a  close, 
and  that  he  took  the  cattle  damage-feasant,    the  plaintiff  may 

reply 
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reply  title  specially  in  another,  and  that  he  entered  by  his  com- 
mand, thouorh  he  might  have  given  this  in  evidence  on  the  repli- 
cation de  tfijiin'ay  <5*^. ;  and  in  such  a  replication  (which  certainly 
gives  no  implied  colour  to  the  defendant),  it  was  held  not  neces- 
sary to  give  express  colour ;  but  the  giving  colour,  if  given,  being 
mere  form,  does  not  vitiate  the  replication. || 

4.  Of  the  Replication, 
1.  In  the  General. 

If  the  defendant  in  an  action  of  trespass  plead  any  matter  in 
excuse  or  justification,  the  plaintiff  must  not  only  reply  6?^  injuria 
sua piopria^  but  he  must  also  traverse  the  matter  specially  pleaded, 
otherwise  no  issue  can  be  joined ;  inasmuch  as  the  words  de  in- 
juria sua  propria  do  not  amount  to  an  express  negative  of  the 
matter  specially  pleaded. 

In  some  cases  it  is  sufficient  for  the  plaintiff  in  an  action  of 
trespass  to  traverse  the  matter  specially  pleaded  by  the  general 
traverse,  which  is  absque  tali  causa;  in  others,  the  matter  specially 
pleaded  must  be  traversed  specially. 

If  the  defendant  in  an  action  of  trespass  plead  matter  in  excuse,  s  Rep.  67. 
the  general  traverse  is  sufficient ;  because,  as  no  right  of  doing  Crogate's  case. 
the  act  complained  of  is  insisted  upon,  it  is  sufficient  for  the  ^octr.  pi.  115. 
plaintiff  to  deny  that  the  defendant  had  such  excuse.  i2"Mod^58i 

IJSee  2  Will.  Saund.  295.  note  (l).     i  Will.  Saund.  244.  c.  note  (7)'.|| 

If  the  defendant  in  an  action  of  trespass  plead   son  assault  s  Rep.  67. 

demesne^  the  general   traverse  is  sufficient;  because  the  matter  Crogate's case. 

pleaded  amounts  only  to  an  excuse.  Doctr.  PI.115. 

If  the  defendant  in  an  action  of  trespass  plead  matter  of  record  Bro.  De  son 

in  justification,  this,  provided  it  be  material,  must  be  specially  Tort,  pi.  is. 

traversed  (a) ;  it  not  being  proper  that  a  question  arising  upon  P[*  ^°'  V^-^- 

matter  of  record  should  be  determined  by  the  jury.  g^  "^12  m  d.^ 
581.  Il(fl)  Or  the  plaintiflT  may  admit  or  protest  the  matter  of  record,  and  traverse  de  injurid 
sitd  propria  absque  residua  ca«*£r.|| 

And  for  the  same  reason,  if  the  matter  pleaded  by  the  defend-  g  Rep.  67. 
ant  in  this  action  in  justification  consist  as  to  part  of  matter  of  Crogate's  case, 

record,  there  must  be  a  s})ccial  traverse,  notwithstanding  it  consist  ll^eelastnote.|| 
as  to  other  part  of  matter  in  pais. 

But,  if  the  defendant  in  this  action  allege  matter  of  record,  2  Leon.  102. 

merely  by  way  of  inducement  to  another  matter  specially  pleaded,  l*i»rkcr  v. 

it  is  not  necessary  to  traverse  the  matter  of  record  specially.  ^"  m"'i 

585. 

If  the  defendant  in  an  action  of  trespass  justify  under  the  pro-  sRep.  67. 

cess  of  a  court  of  admiralty,  or  of  any  other  court  which  is  not  Crogate's caie. 
a  court  of  record,  the  general  traverse  is  sufficient. 

If  the  defendant  in  an  action  of  trespass  justify  under  a  riglit  Salk.  628. 

given  '  2  Mod.  58«, 

5oo» 
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Finch.  Law, 

395.  Co.Eiitr. 

643. 

Finch.  Law, 

396.  8  Rep. 
€7.  3Lev.  107. 
12  Mod.  582. 
llSee  7  Price, 
670. 


given  by  the  common  law  to  all  persons,  the  general  traverse  is 
sufficient. 


But  if  the  defendant  in  this  action  justify  under  a  right  of  com- 
mon, or  a  right  of  way,  the  general  ti  averse  is  not  suflicient; 
for,  as  the  defendant  in  such  case  insists  upon  a  right  peculiar  to 
himself,  this  must  be  traversed  specially. 
sWili.Saund.  295.  a.|| 

If  the  defendant  in  an  action  of  trespass  justify  the  arresting  of 
a  man  for  a  breach  of  the  peace,  as  being  a  constable,  the  general 
traverse  is  sufficient;  because  the  justification  is  under  an  autho- 
rity given  by  the  common  law  to  all  constables. 

Bro.  de  son  ^"^  ^^  ^^^^  defendant  in  this  action  justify  the  arresting  of  a 

Tort,  pi.  H.  man  under  a  writ  or  warrant  to  him  directed,  the  general  traverse 

pi.  53.  is  not  sufficient;  but  the  authority,  it  being  to  the  defendant  in 

J  inch.  Law,  particular,  must  be  specially  traversed,  {a) 

582.    11(a)  Or  the  writ  may  be  admitted  or  protested,  and  the  replication  be  de  injurid  sud 
propria  absque  residuo  cauicB.\( 


12  Mod.  582 
Chancey  v. 
Wynn. 
Finch.  Law, 
395. 


Co.Entr.643 
Salk.  628. 
12  Mod.  582. 

Finch.  Law, 

396. 

8  Rep.  67. 

||2  Saund.  295. 


P 


|See  1  Bos.  & 

""ull.  80.|| 

8  Rep.  67. 
Crogate*scase. 
2  Leon.  81. 
Cro.  Jac.  599. 
Salk.  4. 


Hob.  76. 

Sir  T.Ray.  50. 

3  Lev.  (i5. 


Salk.  4.  Hay- 
wood v.Davies. 
Co.  Entr.  649. 

Salk.  4.  Hay. 
woodv.Davies. 
Co.  Entr.  651. 

Stra.1238. 
Cary  V.Holt. 
Cro.  Eliz.  288, 
Poph.  1. 


If  the  defendant  in  an  action  of  trespass  justify  under  a  right 
given  by  a  public  statute  to  all  persons,  the  general  traverse  is 
sufficient. 

If  the  defendant  in  an  action  of  trespass  justify  under  a  licence 
from  the  plaintiff,  the  general  traverse  is  not  sufficient :  but  the 
licence,  it  being  to  the  defendant  in  particular,  must  be  specially 
traversed. 

The  general  rule  of  law  is,  that  a  traverse  ought  not  to  be 
multifarious,  but  to  be  confined  to  one  material  point. 

But  this  rule  does  not  extend  to  the  general  traverse  in  an 
action  of  trespass. 

For  if  the  matter  pleaded  by  the  defendant  in  this  action  in 
justification  consist  of  divers  parts,  each  of  which  would,  if  it  had 
stood  single,  have  been  traversable  by  the  general  traverse,  all 
these  may  be  traversed  by  the  general  traverse ;  because  all  may 
be  put  in  issue  thereby. 

II A  replication  de  injuria,  ^r.,  where  improper,  is  cured  by  ver- 
dict, but  has  been  holden  bad  on  general  demurrer.  It  may, 
however,  be  doubted,  whether  the  demurrer  must  not  be  special 
since  the  4-  Ann.  c.  16.;  and  it  is  usually  special.  || 

If  the  plaintiff  in  an  action  of  trespass  traverse  the  matter 
pleaded  by  the  defendant  by  a  special  traverse,  the  traverse  must 
conclude  with  an  averment. 

But  if  the  plaintiff  in  this  action  traverse  the  matter  pleaded 
by  the  defendant  by  the  general  traverse,  the  conclusion  must  be 
to  the  country. 

If  the  plaintiff  in  an  action  of  trespass  declare  upon  a  possession, 
and  the  defendant  justify  under  a  title,  it  is  sufficient  for  the 
plaintiff  to  traverse  the  title  set  out  by  the  defendant,  without 
shewing  a  title  in  himself;  for,  if  the  defendant  have  no  title,  the 
plaintiff  ought  to  recover  upon  his  possession. 

But, 
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But,  if  the  defendant  in  this  action  justify  under  a  title,  and  Poph.  i,  2. 
it  appear  from  the  record  that  he  was  in  possession  before  the  Fenner  v. 
plaintiff  came  into  possession,  the  plaintiff  must  shew  a  title  in    Richer, 
himself,  as  well  as  traverse  that  set  out  by  the  defendant ;  other- 
wise, although  a  verdict  should  be  found  for  the  plaintiff,  there 
is  no  ground  for  the  court  to  give  judgment  for  him. 

If  the  defendant  in  an  action  of  trespass  plead  a  seisin  in  J.  S.   Cro.  Eliz.  so. 
under  whom  he  claims,  the  plaintiff  cannot  reply  a  seisin  in  J.  N.   Herring  v. 
under  whom  he  claims,  without  traversing  the  seisin  alleged  by    ^  £^   *^^* 
the  defendant;  because  the  two  titles  are  inconsistent.  Lutw.  1343. 

But  if  a  tide,  which  is  different  from  that  set  out  by  the  de- 
fendant in  this  action,  but  not  inconsistent  therewith,  be  insisted 
upon  by  the  plaintiff,  it  is  not  necessary  for  him  to  traverse  the 
defendant's  title. 

If  a  lease  for  years,  the  date  of  which  is  antecedent  to  the  Dyer,  171. 
commencement  of  the  defendant's  title,  be  replied  by  the  plaintiflP  ^'''  W.Jones, 
in  an  action  of  trespass  quare  clmistnnf  regit  to  a  plea  of  freehold,   5,"^^*  ^ 
it  is  not  necessary  to  traverse  that  the  close  in  which  the  trespass 
is  charged  is  the  freehold  of  the  defendant;    because  the  two 
titles  are  not  inconsistent. 

But  if  such  lease  be  replied  by  the  plaintiff  in  this  action  to  a  Sir  W.Jones, 

plea  of  feoffment,  the  title  of  the  defendant  must  be  traversed ;  ^52.    Key  v. 

because  the  two  titles  are  inconsistent  5^      ,  ^ , 

Dyer,  171. 

[If  in  trespass  for  taking  a  gelding  (or  other  chattel)  the  de-  Cockerel  v. 
fendant  plead  that  the  place  where  is  100  acres,  and  that  J.S,  is  Armstrong, 
seised  thereof  in  fee,  and  that  he  as  his  servant,  and  by  his  express  r,'  L^  ?*,?* 
orders,  took  the  gelding  (or  other  chattel)  damage-feasant,  the  n.  p.95. 
plaintiff  cannot  reply  de  injuria  sua  propria  absque  tali  causa,  for  ||\VilIes  R.  99. 
that  would  put  in  issue  three  or  four  things ;  but  he  must  traverse  S.  C. 
one  thing  in  particular.]  (a)  !nen7in^^lis^' 

case  is  right,  but  the  reason  is  wrong.  The  replication  was  bad,  not  because  it  put  in  issue 
several  things,  for  that  happens  in  every  case  where  the  defence  arises  out  of  several  facts  all 
operating  to  one  point  of  excuse,  but  because  it  put  in  issue  an  interest  in  land,  and  a  command 
which  ought  to  be  specially  traversed.     See  judgment  of  Ei/re  C.  J.j  1  Bos.  8c  Pull.  80.|| 

It  seems  to  have  been  doubted  formerly,  whether  there  must  Cro.  Jac.  594. 

not  always  be  a  new  assignment,  where  the  plaintifl'  in  an  action  Richman  y. 

of  trespass  quare  clausum /regit  has  not  given  a  name  to  his  close,  ^^^'    ^""* 
and  the  defendant  has  pleaded,  that  the  close  in  which  the  tres- 
pass is  charged  is  his  freehold. 

But  it  has  been  since  holden,  that  the  plaintiff  in  this  action  Lutw.  1399. 

has  in  such  case  an  election,  either  to  make  a  new  assignment,  Hustler  v. 

or  to  reply  that  the  close  in  which  the  trespass  is  charged  is  his  l^»ir«cs,  Trin. 

freehold,   witli  a  traverse  of  its  beinij  the  freehold  ot  the  de-  :,,    •?' 
«      ,  o  Lambert  v. 

'endant.  Stroiher, 

Willcs,  21 8.(1 

But  if  the  plaintiff  in  such  case  reply,  that  the  close  in  which  Lutw.  1399. 
the  trespass  is  charged  is  his  freehold,  he  must  conclude  to  the  Hustler  v. 
country ;  for,  although  the  matter  pleaded  by  the  defendant  be  '^«»"«- 
not  expressly  denied  by  the  replication,  yet  it  contains  matter  so  w^^^  lw)ii^ 
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tion  now  al-      sufficiently  negative  of  the  matter  pleaded  by  the  defendant,  that 
ways  contains    an  issue  may  be  taken  upon  it. 
an  express  ''  * 

traverse  of  the  defentlant*s  allegation  of  iiderum  tenementum^  which  is  the  gist  of  the  replica- 
tion, and  the  averment  of  the  close  being  the  plaintiff's  soil  and  freehold  is  immaterial. || 


If  the  defendant  in  an  action  of  trespass  justify  under  the  pro- 
cess of  an  inferior  court,  the  plaintiff  cannot  reply,  that  the  cause 
of  action  did  not  arise  within  the  jurisdiction  of  the  court;  for 
as  the  jurisdiction  was  not  pleaded  to,  he  shall  not  be  received 
to  say,  that  the  cause  of  action  did  not  arise  therein. 

If  the  defendant  in  this  action  justify  an  arrest  under  a  suffi- 
cient warrant,  the  plaintiff  cannot  reply  that  the  arrest  was  not 
made  under  such  warrant ;  but  he  ought  to  traverse  the  defend- 
ant's having  had  such  warrant  at  the  time  of  the  arrest :  for 
although  the  defendant  did  declare  at  the  time  of  the  arrest,  that 
he  arrested  the  plaintiff  under  an  insufficient  warrant,  yet  if  he 
had  at  that  time  a  sufficient  warrant,  he  may,  in  case  an  action 
be  brought  against  him  for  the  arrest,  justify  under  the  latter. 

If  the  defendant  in  an  action  of  trespass  justify  the  taking  of 
corn,  as  having  been  set  out  for  the  tithe  of  corn  which  grew  in 
a  close  called  A.  in  the  parish  of  jB.,  the  plaintiff  cannot  in  his 
replication  ti  averse  the  growing  of  the  corn  in  this  close ;  for,  if 
it  grew  any  where  within  the  parish  of  i?.,  the  person  entitled  to 
the  tithe  of  corn  in  that  parish  had  a  right  to  take  it :  but  the 
plaintiff  may  traverse  the  growing  of  the  corn  in  the  parish  of  D, 
If  the  defendant  in  an  action  of  trespass  quare  clatisinn  /regit 
plead,  that  being  the  servant  of  J.  5.,  he  by  the  command  of  J.  S. 
put  a  beast,  the  property  of  J.  S.,  who  had  a  right  of  common 
there,  into  the  close  in  which  the  trespass  is  charged,  the  plaintiff 
may  reply,  that  he  put  in  a  beast  of  his  own,  without  traversing 
the' having  put  in  the  beast  of  J.  jS.,  for  the  defendant  may  have 
put  in  a  beast  of  his  own  as  well  as  one  of  J.  S,  But  the  de- 
fendant may  in  his  rejoinder  traverse  the  having  put  in  a  beast 
of  his  own. 

If  the  defendant  in  an  action  of  trespass  plead,  that  his  beast 
went  into  the  plaintiff's  close  througli  a  fence  belonging  to  the 
plaintiff,  which  was  out  of  repair,  the  plaintiff  may  reply,  that  it 
went  through  another  fence,  without  saying  what  fence  or  tra- 
versing its  having  gone  through  his  fence :  for,  if  the  beast  did 
not  go  through  the  plaintiff's  lence,  it  is  quite  immaterial  what 

^hlcrai  put  fen<=«  it  dW  go  through. 

in  issue  all  the  matters  in  the  plea.    Willes.  R.  54.1| 


Ld.Raym.233. 
Truscot  V. 
Carpenter ; 
IJM^  vide  antCf 
p.  661.11 

Ld.  Raym. 
465,  466. 
Greenvelt  v. 
Burwell. 
II 12  Mod.  3S6. 
Crowther  v. 
Ramsbottom, 
7  Term  R. 
654.11 

Bro.  Repl. 
pi.  54. 
Bro.  Trav. 
pi.  267. 


Bro.  Trav. 
pi.  385. 
jjThis  replica- 
tion is  in  na- 
ture of  a  new 
assignment.|| 


Sty.  357. 
Baker  v.  An- 
drews.    ||0r 
the  plaintiff 
may  in  such 
case  reply  de 
injuria^  &c. 
generally 


5  Lev.  113. 
Bridgwater 
V.  Betheway. 


Bro.  De  son 
Tort,  pi.  13. 


If  the  defendant  in  an  action  of  trespass,  who  had  a  licence  in 
law  to  do  the  act  complained  of,  justify  under  the  command  of 
another,  the  plaintiff  cannot  traverse  the  command  in  his  repli- 
cation ;  because  the  pleading  thereof  was  not  necessary. 

It  has  been  holden,  that  if  the  defendant  in  an  action  of  tres- 
pass qimrc  clmisitm  /regit  justify  the  entering  into  the  close  in 
which  the  trespass  is  charged  by  the  command  of  J.  ^S".,  in  whom 

the 


(I)  Oftlie  Pleadings  in  Trespass, — (New  Assignment.)  723 

the  freehold  is  alleged  to  be,  the  plaintiff  is  not  obliged  to  tra- 
verse in  his  replication,  that  the  close  is  the  freehold  of  J.  S.y  or 
to  shew  a  title  in  himself;  it  being  sufficient  to  traverse  the  com- 
mand. 

But  it  is  laid  down  in  other  books,  that  it  is  in  such  case  neces-  Salk.  lor. 
sary  for  the  plaintiff  to  traverse  in  his  replication  that  the  close  is  6  Rep.  24. 
the  freehold  of  J".  S.,  for  thcit  the  command  is  not  traversable.        Doctr.  PI.  352. 

And  it  is  in  one  of  these  books  laid  down,  that  a  traverse  of  Salk.  107. 
the  command  in  such  case  would  be  an  admission  that  the  close  Trevillian  v. 
is  the  freehold  of  J.  5.,  and  consequently  it  would  take  away  the     '"^* 
plaintiff's  right  of  action ;  because  the  injury  would  then  have 
been  done  to  J.  S.  and  not  to  the  plaintiff. 

If  the  defendant  in  an  action  of  trespass  quare  clausum  Jrcgit  Salk.  107. 

justify  the  distraining  of  a  beast  damage- feasant  by  the  command  Trevillian  v. 

of  J.  5.,   in   whom  a  riijht  of  distrainintj  is  allefjed  to  be,  the  P^n^- 6 Rep.24. 

.        .  .  ^  .  2  Leon   196 

plaintiff  may  traverse  the  command  in  his  replication;  for,  al-  215 

though  it  be  thereby  admitted  that  J.  S.  had  a  right  to  distrain,  Ld.Raym.009. 
the  defendant,  unless  he  had  the  command  of  J.  S.  to  distrain,  Pt  is  now  set- 
has  done  an  injury  to  the  plaintiff.  "^'^'  ^"^^  *" 

•'     "^  ^  trespass  quare 

clausum  /regit,  as  well  as  trespass  for  taking  goods,  where  the  defendant  justifies  under  the 
command  of  another,  such  command  is  traversable;  for  as  trespass  is  maintainable  against  a 
wrong-doer  by  a  person  in  possession,  even  without  title,  the  plaintiff  must  be  permitted  to 
shew  that  the  defendant  is  a  wrong-doer,  which  he  will  be,  unless  he  have  the  authority  of  the 
person  entitled.     Chambers  v.  Donaldson,  1 1  East  R.  65.     1  Saund.  R.  347.  c.  (5th  ed,)|| 

It  is  laid  down,  tliat  if  the  defendant  in  an  action  of  trespass  Cro.  Eliz.  14. 

justify  as  bailiff  of  J.  S.,  it  is  not  necessary  for  the  plaintiff  to  tra-  ^^^^^^f,'  °^ 

verse  his  having  acted  as  bailiff  of  J.  S,  f  R!,n.Rep'.^46. 

But  it  is  in  other  books  laid  down,  that  the  having  acted  as  i  Leon.  so. 

bailiff  of  «7.  5.  must  in  such  case  be  traversed.  ^  ^^°'V  ^^^' 

216.  3  Lev.  20. 

If  the  defendant  in  an  action  of  trespass  justify  the  distraining  Dobson  v. 
of  a  beast  damage- feasant  as  bailiff  of  ,/.  S.,  the  plaintiff  cannot  ^^uglas, 
reply,  that  the  defendant  distrained  the  beast  without  the  com- 
mand oft/.  S. :  because,  as  every  bailiff  has  a  general  authority 
to  distrain,  the  command  of  J.  S.  was  not  necessary  to  enable  the 
defendant  to  distrain. 

2.  Of  making  a  new  Assignment 

A  new  assignment  in  an  action  of  trespass  is  an  ascertainment   ||Sce  i  Ken- 
by  the  plaintiff,  in  his  replication,  of  the  place  where,  or  the  time  yon,  R.  289.|| 
when,  the  trespass  charged  in  his  declaration  was  committed. 

If  the  plaintiff,  in  his  declaration  in  an  action  of  trespass  quave  Salk.  45.7. 
clausum  frcjj^ity  charge  a  trespass  in  a  close  in  tiic  parish  of  7?.,   l^  w^"',^*!'"'"^ 
and  the  defendant  justify  doing  the  act  complained  of  in  a  close 
in  the  parish  of  B,  named  in  his  plea,  which  is  his  freehold,  the 
plaintiff  may  in  his  replication  make  a  new  assignment. 

And  it  is  necessary  for  tlie  plaintiff  so  to  do;  otherwise,  if  it  Salk.  453. 
be  proved  at  ihe  trial,  that  there  is  a  close  in  Uie  parish  of  B,  Hcivisv-Lamb. 

SA  2  which 
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which  is  the  freehold  of  the  defendant,  there  must  be  a  verdict 
for  him ;  because  the  phiintifF  has  not  ascertained  his  close  by 


6  Mod.  119. 

|)But  wheo 

plaintiff  names   name. 

his  close  in  the  declaration,  a  new  assignment  is  not  necessary,    i  Barn.  &  C.  489.:  and  see 

2Baro.&C.  9I8.il 


Dyer,  23. 

Anon. 


But  if,  in  an  action  of  trespass  quare  clausumf  regit,  a  trespass 
be  charged  in  a  close  in  the  parish  of  D.  belonging  to  the  plain- 
tiff, and  the  defendant  justify  the  doing  of  the  act  complained  of 
in  a  close  containing  six  acres  in  the  parish  of  D.  which  is  his 
freehold;  and  the  plaintiff  reply,  that  the  close  in  which  the 
trespass  is  charged  containing  six  acres  in  the  parish  of  B.  is  his 
freehold ;  and  it  appear  in  evidence,  that  the  plaintiff  has  a  close 
containing  six  acres  in  the  parish  of  B.,  and  the  defendant  another 
close  containing  six  acres  in  that  parish,  there  must  be  a  verdict 
for  the  plaintiff;  because,  as  the  defendant  has  not  given  a  name 
to  his  close,  it  was  not  necessary  for  the  plaintiff  to  ascertain  his 
close  by  name,  inasmuch  as  the  plea  of  the  defendant  shall  be 
intended  to  relate  to  the  close  of  the  plaintiff. 

II  If  the  plaintiff  have  an  exclusive  right  to  a  part  of  close  A.  B. 
but  not  to  the  whole,  he  may  declare  generally  for  trespasses 
committed  in  his  close  A.  B.,  and  if  the  defendant  wishes  to  drive 
him  to  new  assign,  confining  the  trespasses  to  that  part  of  the 
close  which  is  plaintiff's,  the  defendant  must  plead  liberum 
teiiancntum.  || 

It  has  been  doubted,  whether  the  plaintiff  can  make  a  new 
assignment  as  to  the  place  in  an  action  of  trespass,  except  it  be 
an  action  of  trespass  qiiare  clausumf regit. 

But  it  seems  to  be  the  better  opinion,  that  the  making  of  a  new 
assignment  is  not  confined  to  this  action. 
246.     6  Mod.  120.     II 1  Saund.  R.  300.  c.     It  is  now  so  settled.|| 

It  is  indeed  true,  that  the  plaintiff  cannot  make  a  new  assign- 
ment as  to  the  place  in  an  action  of  trespass,  which  is  brought 
for  a  transitory  trespass. . 

But  it  is  likewise  true,  that  it  is  never  necessary  to  make  a  new 
assignment  as  to  the  place  where  the  trespass  is  transitory;  be- 
cause the  place  is  never  material  in  such  trespass. 

But  if  an  action  of  trespass  be  brought  for  taking  goods,  and 
the  defendant  justify  the  taking  of  them  da  mage- feasant  in  a 
place  named  in  his  plea,  the  |)laintiff  may  by  a  new  assignment 
charge  that  they  were  taken  in  a  place  different  from  that  in 
which  the  defendant  has  justified:  for  the  trespass,  which  is  in 
its  nature  transitory,  is  by  this  plea  made  local,  and  consequently 
the  place  becomes  material. 

As  only  damages  can  be  recovered  in  an  action  of  trespass,  a 
Avisv.Gennie.  new  assignment  as  to  the  place  is  good,  notwithstanding  the 
trespass  is  charged  to  have  been  committed  upon  a  larger  quan- 
tity of  land  than  is  mentioned  in  the  declaration. 

If  by  the  defendant's  plea  in  an  action  of  trespass  the  time  be 
made  material,  the  plaintiff  may  make  a  new  assignment  as  to 
this. 

If 


Stevens  v. 
WhisUer, 
11  East,  51. 


1  Freem.  238. 
Carth.  176. 

Cro.  Jac.  141. 
Salk.  453. 
1  Freem.  238. 


Carth.  176. 
Alstone  v. 
Hutchinson. 

Cro.  Jac.  141. 
Batt  V. 
Beadley. 
Salk.  453. 
Ld.Raym.l2l 
111  Saund.  R. 
300.  c.|| 

Winch.  6S. 


USee  2  Camp. 
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6  Mod.  121, 
Elwis  V. 
Lombe, 


Ibid. 


1  Saund. 
299.  a. 
(5th  ed.) 


R. 


If  the  defendant  in  an  action  of  trespass  plead  son  assault  de- 
mesne at  one  hour  of  the  day,  upon  which  an  assault  and  battery 
are  charged,  the  plaintiff  may  by  a  new  assignment  charge  an- 
other assault  and  battery  at  another  hour  of  the  same  day. 

And  if  the  plaintiff  do  not  in  this  case  make  a  new  assignment, 
there  must  be  a  verdict  for  the  defendant,  provided  he  prove 
that  the  plaintiff  did  make  an  assault  upon  him  at  any  time  of 
the  day  mentioned  in  the  declaration  although  the  defendant 
did  make  an  assault  upon  the  plaintiff  at  another  time  of  the 
same  day. 

II  It  is  a  rule,  that  where  the  defendant  has  committed  several 
trespasses  either  on  the  person,  land,  or  goods  of  the  plaintiff, 
some  of  which  are  justifiable,  and  others  not,  and  the  action  is 
brought  for  those  trespasses  which  are  not  justifiable,  but  the 
defendant,  by  his  plea,  answers  only  those  which  are,  the  plain- 
tiff by  his  replication  should  make  a  new  assignment.  The 
plaintiff  cannot  new  assign,  unless  there  have  been  two  assaults, 
Sfc.  committed  upon  him;  for  the  new  assignment  is  an  acknow- 
ledgment by  the  plaintiff,  that  the  defendant  has  justified  one 
assault,  Sfc, 

And  a  new  assignment  is  not  necessary,  except  where  there 
is  but  one  count  in  the  declaration. 

In  actions  for  breaking  and  entering  the  plaintiff's  house  or 
land,  and  felling  timber,  or  carrying  away  goods,  if  the  defend- 
ant plead  a  licence,  which  the  plaintifiP  had  revoked  before  the 
trespasses  were  committed,  or  which  is  confined  to  some  par- 
ticular thing,  and  the  defendant  have  exceeded  it,  the  plaintiff  Lambert  v 
must  not  take  issue  on  the  plea,  but  must  state  the  revocation  or  Hodgson, 
excess  in  a  new  assignment,  ifonpHvau 

▼.  Smith,  2  Camp.  175. 

But  where  the  declaration  complains  of  trespasses  on  several  Barnes  v. 
days  and  times,  and  the  defendant  pleads  a  licence  generally,  he  Hunt,  ii  East, 
is  bound  to  shew  a  licence   co-extensive    with   the  trespasses  ^  ^^*' 
alleged;  and  therefore  if  the  plaintiff  reply  de  injuria,  Sfc,  putting 
in  issue  the  whole  plea,  and  prove  any  one  trespass  committed, 
to  which  the  licence  does  not  apply,  he  is  entitled  to  a  verdict; 
and  it  is  not  necessary  for  him  to  new  assign. 

Where  one  single  act  of  trespass  is  stated  in  the  declaration,  Taylor  v. 
without  "  divers  days  and  times"  and  the  defendant's  justification   Smith, 
covers  that  act,  the  plaintiff  cannot  reply,  traversing  the  justifi-   7  Taunt.  156. 
cation,  and  also  new  assigning:  for  this  would  be  double. 

And  the  rule  is  the  same  wljcre  the  declaration  contains  several   Chcaslcy  v. 
counts,  each  alleging  a  single  act  of  trespass,  and  the  defendant   Iqc?*^! n  -, 
pleads  a  separate  plea  of  justification  to  each   count:    here,  if  Franks  v. 
the  plaintiff's  replication  take  issue  on  the  justification,  and  also   Morris, 
new  assign, the  replication  is  double;  for  it  extends  the  cause  of  -'*'''•  **'•; 
complaint  beyond  what  is  contained  in  the  counL||  m  to'ncw^ 

amcnoient,  the  learned  notes,  1  Sound.  R.  2'jo,  .loo.   a.  b.  c.  d.  (5th  ed.)     1  Term  R.  479. 
1 1  EmCy  51.     16  EaM,  8S.     15  East,  8.75. 

3  A  3  If 


2  Taunt. 

R, 

172. 

1  Saund. 

R. 

500.  d. 

Ditcham  v. 

Bond, 

3  Camp. 

524. 
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Lutw.  1401.  If  the  plaintiff  in  an  action  of  trespass  make  a  new  assignment, 

Hustler  V.  either  as  to  the  time  or  place,  he  must  conclude  with  an  averment. 
Raines.  -pi^g  certainty  which  is  required  in  the  declaration  in  an  action 

Anie,p.  697.     of  trespass  has  been  already  s^hewn. 

Dyer,  264.  ^^  is  sufficient  to  say  in  this  place,  that  as  the  replication  in 

Anon.  this  action  is,  so  far  as  it  contains  a  new  assignment,  a  new  de- 

claration, the  same  certainty  is  required,  as  to  that  part  of  the 
replication  which  contains  a  new  assignment,  as  is  required  in 
the  declaration. 
Moor.  540.  As  the  replication  in  an  action  of  trespass  is,  so  far  as  it  con- 

Odiham  v.  tains  a  new  assignment,  a  new  declaration,  the  defendant  may  in 
TresDol  5°*  ^^^^  rejoinder  plead  new  matter  in  justification :  [and,  if  necessary, 
pi.  168.  he  may  plead  double."] 

Cro.  EHz.  812.  But  the  defendant  can  only  plead  new  matter  in  his  rejoinder, 
Prettymanv.  as  to  so  much  of  the  replication  as  contains  a  new  assignment; 
Lawrence.  f^^  if  any  part  of  his  plea  be  traversed  in  the  replication,  the 
defendant  cannot  as  to  this  plead  new  matter,  but  must  stand 
by  what  he  had  before  pleaded. 
Bro  Treso.  '^^^^  defendant  in  an  action  of  trespass  cannot  in  his  rejoinder 

pi.  3.  pi.  168.  aver,  that  the  place  or  time,  newly  assigned  in  the  replication, 
Cro.Eliz.355.  is  the  same  that  is  mentioned  in  the  plea;  for  he  shall  not  be 
493.  |j(a)The  j-eceived  to  say  that  either  of  these  is  the  same,  when  the  plaintiff 
euntvTo"the  ^*^^»  ^^  making  a  new  assignment,  averred  that  it  is  different,  {a) 
new  assignment  includes  the  question  ofidentity;  for  the  plaintiff  on  this  issue  must  shew  that 
the  place  or  time  in  the  new  assignment  is  different  from  that  in  the  justification. |1 

Bro.  Tresp.  Nor  is  it  necessary  for  the  defendant  to  do  this;  the  plaintiff 

pi.  3.  pi.  168.     being  estopped,  by  having  made  a  new  assignment,  from  giving 
Cro.  Eliz.  355.  evidence  of  the  commission  of  a  trespass  in  the  place,  or  at  the 
time,  mentioned  in  the  plea. 

II  And  therefore  if  the  plaintiff's  case  is,  that  the  matter  of  the 
special  plea  is  not  true,  he  must  traverse  it  by  his  replication, 
and  not  new  assign;  for  he  cannot  dispute  the  truth  of  the  justi- 
fication on  the  issue  on  the  new  assignment. 
Pratt  V.  Thus,  where  the  defendant  justified  a  trespass  on  the  ground 

Groome,  that  the  lociis  in  quo  was  part  of  a  common  field  allotted  to  him  by 

13  East,  235.  ^\^Q  leet  jury  of  a  manor,  and  the  plaintiff  new  assigned,  setting  out 
abuttals,  and  stating  that  the  closes  new  assigned  were  different 
from  the  defendant's  allotment;  on  not  guilty  to  the  new  assign- 
ment, the  plaintiff  was  held  precluded  from  giving  any  evidence  of 
trespas-ses  in  the  defendant's  allotment;  and,  the  closes  in  the  new 
assignment  not  being  in  fact  different  IVom  the  allotment,  the 
defendant  was  held  entitled  to  the  verdict  on  the  issue  on  the 
new  assignment. 
Oakley  f.  So,  where  the  defendant  justifies  the  imprisonment  of  plaintiff 

Davis,  16  East,  under  a  writ  issued  against  him  by  defendant  as  attorney  for 
^'  ®2-  «/.  M,y  indorsed  for  bail,  and  delivered  to  the  sheriff,  who,  by 

virtue  thereof,  arrested  and  detained  plaintiff;  if  the  plaintiff 
means  to  insist  that  the  arrest  was  irregularly  made,  without  a 
sufficient  warrant  from  the  sheriff  to  the  officer,  he  must  traverse 
the  plea ;  for  if  he  new  assign  that  the  trespass  complained  of 

was 


(K)  Of  the  Evide77ce  in  an  Action  of  Trespass,  7^7 

was  upon  another  and  different  occasion  than  that  stated  in  the 
plea,  and  after  the  supposed  arrest  therein  mentioned,  the  de- 
fendant will  be  entitled  to  a  verdict,  the  new  assignment  being 
contrary  to  the  fact. 

So  where  the  defendant  justified  breaking  and  entering  the  Arlett  v.  Ellis, 
lociis  in  quo,  and  throwing  down  the  fences,  on  the  ground  of  7  Bam.  «&  C. 
a  right  of  common  on  the  locus,  and  that  the  fences  were  im-  '^'^^' 
properly  erected,  and  the  plaintiff  new  assigned  that  the  defendant 
entered  for  other  purposes  than  the  enjoyment  of  liis  right  of 
common,  and  the  jury  found  for  the  plaintiff  on  the  new  assign- 
ment; and  it  appeared  that  the  defendant  had  thrown  down  the 
xsohole  of  the  fences  erected,  when  he  might   have  enjoyed  his 
right  of  common  without  throwing  down  any  part  of  them :  it 
was  held,  that  as  the  defendant,  a  commoner,  had  a  right  to  de- 
stroy the  fences  so  improperly  erected,  though  not  compelled  to 
do  so  ill  order  to  enjoy  the  common,  the  verdict  on  the  new 
assignment  could  not  be  supported. || 

[In  order  to  avoid  a  new  assignment,  it  is  the  practice  to  insert  Bull*  N.  P.  17. 
two  counts  in  the  declaration.     The  first  charges  an  injury  done   ^ J?^'^"* 
to  the  land,  and  taking  the  goods  there;    that  is  in  its  nature   ||('a)*ifthe 
local,  and  must  be  proved  where  laid.     Then  the  reason,  and   plaintiff  reco- 
almost  the  only  one,  for  adding  the  second  count,  is  to  avoid  the  vers  on  the 
locality  [a] :  it  is  for  taking  goods  generally.  That  is  of  a  transitory  ^^P(>^^^^^ . 
kind,  and  may  be  supported,  though  the  taking  be  proved  to  be   entitled  to  full 
elsewhere.     There  cannot  be  a  new  assignment,  but  where  there   costs  with  any 
is  a  special  plea.     And  if  the  case  be  such  that  on  a  special  plea  damages;  but, 
the  plaintiff  may  be  driven  to  a  new  assignment,  he  may  give  '"  ^     lu^  ^^' 
the  matter  in  evidence  under  the  second  count  on  not  guilty.]       n^^s^  (,e  ^  sub- 
stantive independent  injury  to  personal  property.     1  Stark.  Ca.  55.    7  Moo.  269.  Tidd's  Prac. 
964.  (9th  ed.)l| 

II  If  the  plaintifTs  new  assignment  be  uncertain,  the  defendant  Lethbridge  v. 
must  take  objection  to  it  by  demurrer.     Where  the  new  assign-  ^^^^^^l:' 
ment  stated  the  loctis  in  quo  to  abut  on  closes  B.,  M.,  and  5.,  some  ^    ^"^  ^*  '^^' 
or  one  of  them,  and  the  defendant  pleaded  to  th.e  new  assign- 
ment instead  of  demurring,  it  was  held  that  the  plaintiff  proved 
the  issue  by  shewing  tliat  he  had  a  close  abutting  on  M,  \\ 

(K)  Of  the  Evidence  in  an  Action  of  Trespass. 

jjSee  Phillippsvn  EvieL  vol.  ii.  ch.  14.  (7th  cd.)|| 

J  F  the  time  be  not  material  in  an  action  of  trespass,  evidence   i  Inst.  28S. 

may  be  given  of  a  trespass  committed  at  any  time  before  the  ^'*^-  ^''''  '*• 
bringing  of  the  action,  although  it  were  commiUed  after  the  time 
mentioned  in  the  declaration. 

If  the  trespass  charged  in  an  action  of  trespass  be  not  laid  Skin.  641. 
with  a  coniinuando,  the  plaintiff  can  only  give  evidence  of  one  ^^^  g^jj^ 
trespass.  ^39,    ' 

Although  the  trespass  charged  in  an  action  of  trespass  be  laid  Skin.  64 1. 
with  a  cotUinuondo  for  the  whole  time,  from  the  day  on  which  Sli'Si' "' 

the  *^*'^*"' 

3  A  4 


728 


TRESPASS. 


Stra.  1095. 
Webb  V. 
Turner,  Andr. 
250.  S.  C. 
S  Mod.  855. 

iWUl.Saund, 
R.24.  1  Stark. 
N.P.C.357. 


2  Bulst.  288. 
Willamore  v. 
Bamford. 

2  Roll.  Abr. 
677.     Dyer, 
161.    ||See 
2  Ding.  49.|| 

2  Roll.  Abr. 
677.     Nowel 
V.  Sands. 


S  Roll.  Abr. 
688.   Nowell 
V.  Sands. 


2  Roll.  Abr. 
678.  Mild- 
raay  v.  Dean. 


Salk.  452. 


Taylor  v. 
Hooman, 

1  Moo.  161.; 
and  see 

8  Taunt.  539. 

Goodtitle  V. 
Lainmiman, 

2  Camp.  274. 
S.  C.  6Esp, 


the  first  trespass  is  charged  in  the  declaration  until  a  subsequent 
day  therein  mentioned,  it  is  not  necessary  for  tlie  plaintiff  to 
prove  a  continuance  of  the  trespass  for  the  whole  time. 

If  the  declaration  in  an  action  of  trespass  charge  a  trespass 
with  a  continuando  to  a  time  subsequent  to  the  bringing  of  the 
action,  evidence  may  be  given  of  a  continuance  to  the  time  of 
bringing  the  action ;  because  the  plaintiff  may  recover  for  the 
continuance  to  this  time. 

II  If  the  plaintiff  intends  to  give  evidence  of  repeated  acts  of 
trespass,  he  must  confine  himself  to  the  time  in  the  declaration, 
whether  laid  with  a  contimiando^  or  with  "  divers  days  and 
times ;"  but  he  may  waive  the  time  in  the  declaration,  and  prove 
a  single  trespass  at  any  time  before  action  brought.  || 

If  the  plaintiff  in  an  action  of  trespass  quare  clausum  /regit 
have  set  out  a  title  in  a  case  wherein  it  was  not  necessary  so  to 
do,  it  is  not  necessary  to  prove  the  title. 

Every  abuttal  of  the  close  in  which  the  trespass  is  charged, 
which  is  set  out  in  the  declaration  in  an  action  of  trespass  quaie 
clausum  fregit^  must  be  proved  with  some  degree  of  exactness. 

If  the  trespass  charged  in  this  action  be  alleged  in  a  close 
abutting  towards  the  south  upon  a  windmill  in  the  occupation  of 
J".  <S.,  it  must  not  only  be  proved  that  the  close  did  abut  towards 
the  south  upon  a  windmill,  but  that  the  windmill  upon  which  it 
did  abut  was  in  the  occupation  oft/.  S. 

But  it  is  not  necessary  that  an  abuttal  should  be  proved  pre- 
cisely as  it  is  set  out  in  the  declaration  in  an  action  of  trespass 
quarc  clausum  fregit. 

If  the  trespass  charged  in  this  action  be  alleged  in  a  close 
abutting  towards  the  south  upon  a  windmill,  it  is  sufficient  to 
prove  that  there  is  a  windmill  towards  the  south  of  the  close, 
althoufjh  it  likewise  come  out  in  evidence  that  there  is  a  high- 
way  between  the  close  and  the  windmill. 

If  the  trespass  charged  in  this  action  be  alleged  in  a  close 
abutting  upon  a  close  called  A.  towards  the  east,  and  it  be 
proved  that  the  situation  of  the  close  called  A.  is  towards  the 
north  of  the  close  in  which  the  trespass  is  charged,  yet  if  it  be 
likewise  proved  that  it  is  a  point  or  two  towards  the  east  thereof, 
this  is  sufficient  proof  of  the  abuttal. 

It  is  said  by  Holt  C.  J.  that  if  the  venue  in  an  action  of  tres- 
pass quare  clausum  fregit  be  laid  in  the  parish  of  Needham,  it  is 
not  sufficient  for  the  })laintiff  to  prove  a  trespass  in  the  parish  of 
Needham  Market. 

UW'liere  the  declaration  in  trespass  quare  clausum  fregit  stated 
the  premises  to  be  in  the  parish  of  ClerkenweU,  and  it  appeared 
that  there  were  two  parishes,  St.  James  and  St.  JoJui,  Clerkewwell^ 
but  that  the  parish  was  generally  known  by  the  name  of  St* 
James,  Clerkcnis:cll,  it  was  held  a  fatal  variance. 

So  where  in  ejectment  the  premises  were  described  as  "in 
"  the  united  parishes  of  St.  G.  in  the  Fields,  and  St.  Giles's, 
"  /?.,"  and  it  appeared  that  the  two  parishes  were  entirely  dis- 
tinct. 
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tinct,  except  as  to  the  maintenance  of  their  poor,  the  variance  Ca.  I28.;  sed 

was  held  fatal.  «^^  4  Taunt. 

671. 

And  where  the  premises  were  laid  to  be  at  Famha?n,  and  Doe  v.  Salter, 

proved  to  be  at  Faniham  Royal^  it  was  held  no  variance,  unless   13  East,  9. ; 

it  were  proved  that  there  were  two  Fariihams.  and  see  4  Bam. 

^  &  A.  616. 

And  where  they  were  described  as  "  in  the  parish  of  Westbiay,^* 
and  were  situated  in  JVestlna-y  upon  Severn^  it  was  held  no  va- 
riance, although  there  was  also  another  Westhiiry.^^ 

If  the  declaration  in  an  action  of  trespass  charge  the  taking  of 
a  stack  of  corn,  and  the  plaintiff  only  prove  the  taking  of  eight 
comb  of  corn  out  of  the  stack,  he  is  entitled  to  recover  for  so 
nuich. 

But  if  an  action  of  trespass  be  brought  for  cutting  down  trees, 
and  the  plaintiff  only  prove  a  lopping  of  the  trees,  he  is  not  en- 
titled to  recover.  And  it  is  said  that  the  plaintiff  in  this  action 
cannot  recover,  if  it  appear  in  evidence  that  the  trees  were 
stubbed. 

If  an  action  of  trespass  be  brought  for  the  mesne  profits  of  pre- 
mises, which  have  been  recovered  in  an  action  of  ejectment,  it  is 
sufficient,  whether  the  action  be  brought  in  the  name  of  the  no- 
minal plaintiff  or  of  the  lessor  of  the  plaintiff,  to  prove  the  value 
of  the  premises ;  for  the  defendant  cannot  in  either  case  contro- 
vert the  title  of  the  plaintiff. 


Doe  V.  Harris, 
5  xMaul.  &  S. 
326. 

2RolI.Abr. 

684.  pi.  6. 


Dyer,  26,  27. 
2  Roll.  Abr. 
720. 


the  ejectment;  but  if  he  proceed  for  antecedejxt  profits,  he  must  prove  his  title. 
Tnent,  Vol.  III.  p.  38. || 

If  after  judgment  by  default  against  the  casual  ejector  in  action 
of  trespass  for  the  mesne  profits  be  brought  by  the  lessor  of  the 
plaintiff,  in  the  name  of  the  nominal  plaintiff  in  the  action  of 
ejectment,  he  cannot  recover  unless  he  prove  an  actual  posses- 
sion of  the  premises  in  himself. 

An  action  of  trespass  for  the  mesne  profits  was  brought  by  the 
lessor  of  the  plaintiff,  in  the  name  of  the  nominal  plaintiff  in  the 
action  of  ejectment,  after  judgment  by  defiiult  against  the  casual 
ejector.  At  the  trial  of  the  cause  the  plaintiff  proved  the  judg- 
ment, the  writ  of  possession  and  the  return  of  possession  delivered 
thereupon,  the  occupation  of  the  premises  by  the  defendant,  and 
the  value  thereof.  It  was  insisted,  tliat,  as  the  judgment  was 
against  the  casual  ejector  and  not  against  the  tenant  in  possession, 
all  this  did  not  sufficiently  prove  an  actual  possession  in  the  les.sor 
of  the  plaintiff:  but  I^rd  Mafis/fdd  C.  J.  before  whom  the  cause 
was  tried,  was  of  opinion  that  it  did  ;  and  all  the  judges,  upon  the 
case  being  referred  to  them,  concurred  with  him  in  opinion.  The 
opinion  of  the  judges,  which  was  delivered  by  Lord  Mansfield^  was 
to  this  effect :  —  Although  the  names  of  fictitious  parties  are  made 
use  of  in  an  action  of  ejectment,  the  lessor  of  the  plaintiff  and  the 
tenant  in  possession  arc  to  be  considered  as  the  real  parties :  luid 
if  so,  the  lessor  of  the  plaintiff  does  as  well  obtain  an  actual  j'ns- 
session  by  the  delivery  of  possession  under  a  writ  of  possession, 

when 


1  Sid.  239. 
I  Barn.  456. 
JIThat  is,  if  the 
plaintiff  pro- 
ceed only  for 
mesne  profits 
subsequent  to 
the  ouster  in 
See  tit.  Eject- 


Barn.  456. 
Stanynought 
V.  Cosins. 


MS.  Rep. 
Aslin  V.  Par- 
kin, Mich. 
52  G.  2.  in 
B.R.   [S.C. 
2  Burr.  665.] 
||See  Adams  on 
Ejectment, 
335.  (2d  edit.)  i 
and  tit.  Eject' 
menty  (H), 
Vol.  111.(1 
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MS.  Rep. 
Hawkins  v. 
Waller,  Trin. 
SG.5.  inC.B. 

J  See  Cubitt  v. 
*orter, 

8  Barn.  &  C. 
26S.| 


Cro.Eli2.493. 
Freeston  v. 
Crouch. 


I  Sid.  225. 
Sippora  v. 
Basset.   Cro. 
Jac.  534. 
\}AnU,  695. 
note.y 


Salk.  642. 
Newman  v. 
Smith. 


when  the  judgment  is  by  default  against  the  casual  ejector,  as 
when  it  is  upon  a  verdict  against  the  tenant  in  possession. 

In  a  case  reserved  in  an  action  of  trespass  it  was  stated,  that  the 
property  in  a  certain  wall  was  in  the  plaintiff,  and  that  he  had 
not  many  years  ago  built  a  summer-house  thereupon ;  but  that 
the  occupiers  of  a  house  in  which  the  defendant  dwelt  had  from 
time  to  time,  tor  fifty  years  past,  nailed  fruil  trees  to  the  wall ; 
and  the  question  was,  If  this  was  evidence  of  such  a  possession  of 
the  wall  in  the  defendant  as  ousted  the  plaintiff  of  his  possession, 
and  consequently  took  away  his  right  of  action  against  the  de- 
fendant for  nailinor  fruit  trees  thereto.  It  was  holden  not  to  be 
so.  And  by  Pratt  C.J.  —  The  long  enjoyment  would  perhaps 
have  been  evidence  of  a  licence  to  nail  fruit  trees  to  the  wall,  in 
case  a  licence  had  been  pleaded :  but  if  this  should  be  allowed  to 
be  evidence  of  possession  of  the  wall  in  the  defendant  sufficient  to 
oust  the  plaintiff  of  his  possession,  it  would  tend  to  introduce  con- 
fusion of  property ;  it  being  the  practice  in  all  places  for  persons 
to  nail  fruit  trees  to  the  walls  of  their  neighbours.  The  case 
which  has  been  cited,  wherein  it  was  holden  that  J.  S.  had  the 
possession  of  a  mine,  although  it  was  under  ground  in  the  pos- 
session of  J.'N.  is  not  like  the  present  case.  In  that  case  J.  S.  was 
in  the  actual  possession  of  the  mine,  and  the  only  question  was. 
Whether,  as  his  possession  had  been  obtained  by  beginning  to  dig 
in  ground  in  his  own  possession,  and  afterwards  digging  secretly 
under  ground  in  the  possession  oiJ.N.,  it  was  a  rightful  one: 
but  in  the  present  case  the  defendant  never  was  in  the  possession 
of  the  wall ;  for  the  plaintiff  has  all  along  been  in  the  possession 
thereof,  and  not  many  years  ago  built  a  summer-house  thereupon. 

If  the  defendant  in  an  action  of  trespass  guaje  clamum  /regit 
justify  in  a  close  by  name,  the  plaintiff^  if  he  make  a  new  assign- 
ment, cannot  give  evidence  of  a  trespass  in  the  close  justified  in ; 
for  by  making  a  new  assignment  he  has  waived  the  right  of  doing 
this. 

It  is  in  the  general  true,  that  the  plaintiff  in  an  action  of  tres- 
pass cannot  give  evidence  of  any  injury  which  is  not  expressly 
charged  in  the  declaration.  But  where  an  injury  arises  ex  turpi 
causa^  as  from  debauching  a  daughter  of  the  plaintiff,  the  law, 
for  the  sake  of  preserving  the  chastity  of  the  record,  does  allow 
this  to  be  given  in  evidence  in  an  action  of  trespass  under  the 
general  words  and  other  wrofigs. 

If  an  injury  for  which  an  action  of  trespass  lies  be  charged  in 
the  declaration,  the  plaintiff  may,  after  proving  this,  give  evidence 
of  any  circumstance  charged  in  the  declaration,  which  attended 
the  injury,  in  aggravation  of  damages;  although  an  action  of  tres- 
pass could  not  be  maintained  on  the  account  of  that  circumstance 
alone. 

The  declaration  in  an  action  of  trespass  charged  the  breaking 
and  entering  of  the  plaintiff's  house,  and  the  beating  of  his  chil- 
dren; and  there  was  a  general  verdict  for  him  with  entire  damages. 
On  a  motion  in  arrest  of  judgment  it  was  insisted,  that  the  plain- 
tiff could  not  recover  for  the  beating  of  his  children ;  because  it  is 

not 
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not  alleged,  that  he  had  received  any  special  damage  from  thence. 
It  was  holden  that  the  plaintiff  ought  to  have  judgment.  And  by 
the  court — This  action  is  brought  for  breakinjr  and  entering  the 
house,  and  what  is  further  alleged  is  only  to  shew  the  enormity  of 
the  trespass.  The  plaintiff  cannot  recover  any  damages  in  this 
action  for  the  loss  of  his  children's  service,  nor  could  he  give  this 
in  evidence;  because  he  may  bring  another  action  for  that  in- 
jury: but  he  had  a  right  to  give  the  beating  of  the  children  in 
evidence  in  the  present  action,  it  being  a  circumstance  which  at- 
tended the  breaking  and  entering  of  his  house,  in  order  to  aggra- 
vate the  damages. 

The  plaintiff  in  an  action  of  trespass  declared,  that  the  defend-  Stra.  61.  Dix 
ant  broke  and  entered  his  house,  and  made  an  assault  upon  his  ^-  Brookes, 
wife.  A  general  verdict  being  found  for  the  plaintiff  with  entire 
damages,  it  was  insisted  on  a  motion  in  arrest  of  judgment,  that 
the  plaintiff,  although  he  has  not  entitled  himself  thereto  by  lay- 
ing a  2^cr  quod  serviiiuiu  ainisit,  would  by  this  verdict  recover  a 
satisfaction  for  the  assault  upon  his  wife,  which  he  ought  not  to  do: 
because,  as  the  wife  has  not  joined  in  this  action,  a  right  of  action 
would  survive  to  her,  and  consequently  she  might,  notwithstanding 
the  recovery  of  the  husband  in  the  present  action,  hereafter  bring 
another  action  for  the  same  injury.  The  rule  for  arresting  the 
judgment  was  discharged.  And  by  the  court  — The  plaintiff  in  an 
action  of  trespass  may  join  that  in  his  declaration,  in  order  to  ag- 
gravate the  damages,  for  which  he  cannot  recover  singly ;  and  for 
which  another  person  may  maintain  an  action.  In  this  case  the 
authority  of  Newman  v.  Smith  was  expressly  recognized. 

II  Where  the  declaration  was  for  breaking  and  entering  plain-  Bracegirdle  r. 
tiff's  house,  and  without  any  probable  cause,  and  under  a  false  Orford, 
charge  and  assertion  that  plaintiff  had  stolen  property  of  defend-   ^-  .       .^ 
ant,  searching  and  ransacking,  Sfc.  by  reason  of  which  plaintiff  HiIxleyv.Berg, 
was  interrupted  in  the  enjoyment  of  his  house,  and  his  credit  in-   i  Stark.Ca.  98. 
jured,  the  court  held,  that  the  trespass  was  the  substantive  alle-  Sears  v. Lyons, 
gation,  and  that  the  rest  was  matter  of  aggravation  only;  and   vf  *'V*'u 
though  the  false  charge  was  not  to  be  leli  to  the  jury  as  a  distinct  vey,  5  Taunt, 
and  substantial  ground  of  damages,  yet  all  the  circumstances  442.  i  Marsh, 
attending    the   trespass    might    be    properly  proved,    and    the   139.  S.C. 
jury  would  take  the  whole  into  consideration  in  estimating  the 
damages.        It    is   always  the  practice  to  give  in  evidence   the 
circumstances  which  accompany  and  give   a   character  to  the 
trespass.  || 

Every  thing  which  amounts  to  a  denial  of  the  right  of  action 
may  be  given  in  evidence  by  the  defendant  in  an  action  of  tres- 
pass upon  the  general  issue. 

||The  general  issue,  not  guilty,  evidently  amounts  to  a  denial  Stephen  on 
of  the  trespasses  alleged,  and  no  more.    Therelbrc,  if  in  trespass   Pleading, 
lor  assault  and  battery  the  case  be  that  the  defendant  has  not  'nd'*'jB|n£. 
assaulted  or  beat  the  plaintiff,  it  will  be  proper  that  he  should  "^3.***   ^^ 
plead  the  general  issue;  but  if  his  case  be  of  any  other  descrip- 
tion, the  pica  will  be  inapplicable.    8o,  in  trespass  f/uarc  chmum 
fregity  or  for  taking  the  plaintifl's  goods,  if  the  defendant  did  not 

in 
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in  fact  break  and  enter  the  close  in  question,  or  take  the  goods, 
not  guilty  is  the  proper  plea.  It  will  also  be  applicable  if  he  did 
break  and  enter  the  close,  but  it  was  not  in  possession  of  the 

7TermR.354.  plaintiff' or  not  lawfidly  in  his  possession,  as  against  the  better  title 
of  the  defendant.     So  it  will  be  applicable  if  he  did  take  the 

Stephen,  179.  goods,  but  they  did  not  belong  to  the  plaintiff.  For  as  the  decla- 
ration alleges  the  trespass  to  have  been  committed  on  the  close 
or  goods  of  the  plaint  iff,  not  guilty  involves  a  denial  that  the  de- 
fendant broke  and  entered  the  close  or  goods  of  the  plaintiff,  and 
is  therefore  a  fit  plea  if  the  defendant  means  to  contend  that  the 
plaintiff  had  no  possession  of  the  close,  or  property  in  the  goods 
sufficient  to  entitle  him  to  call  them  his  own.  But,  if  the  defence 
be  of  any  other  kind,  the  general  issue  will  not  apply. 

Thus,  if  the  defendant  did  the  act  complained  of  under  an  au- 
thority from  the  plaintiff,  this  nmst  be  specially  pleaded,  {a)  And 
Lord  Ellenborough  held,  that  in  trespass  for  driving  against  plain- 
tiff's post-chaise,  the  defendant  could  not,  on  "  not  guilty," 
shew  that  the  collision  happened  by  accident,  or  by  plaintiff's 

negligence,  ib) 
contrary  to  ^   ^ 

Salk.  637.    Lord  Ray.  38.    sWils.  411, 


(a)  Milman  v. 

Dolweli, 

sCamp.  378. 

(6)  Knapp  v. 

Salsbury, 

«  Camp.  500. ; 

but  this  seems 


1  Chitty  on 
Pleading,  494. 
and  cases 
there  cited. 


Iss. 


Bro.  Gen. 

pi.  82. 


Ibid. 


Sir  W.  Jones, 
388.    Cli- 
therow  v. 
Higgs.    l|But 
qu,  whether 
this  should  not 
be  specially 
pleaded,  since 
the  plea  seems 
matter  of 
excuse.   See 
8  East,  404.|| 


Stammers  v. 
Dixon,  7  East, 
207. 


1  Inst.  283. 
Bro.  Gen.  Iss. 


iChitt.  on  Plead.  514. 

In  trespass  to  the  person,  any  justification  of  the  act  under 
authority  of  law  must  be  pleaded  specially,  except  in  cases  where 
particular  statutes  authorize  the  giving  the  defence  in  evidence 
on  the  general  issue.  || 

A  lease  for  years  may  be  given  in  evidence  in  an  action  of 
trespass  quare  claus:iim  f regit  upon  the  general  issue ;  because  this, 
which  is  a  denial  of  the  possession  of  the  plaintiff,  amounts  to  a 
denial  of  the  right  of  action. 

But  a  lease  at  will  cannot  in  this  action  be  given  in  evidence 
upon  the  general  issue ;  because  such  lease,  which  amounts  only 
to  a  licence,  ought  to  have  been  pleaded. 

An  action  of  trespass  quare  clauswn  f regit  being  brought  for 
breaking  the  close  and  eating  the  germins  of  the  plaintifl'  there 
growing,  it  appeared  that  the  defendant  claimed  under  a  lease  for 
years,  in  which  there  was  a  reservation  of  the  trees ;  that  some  of 
the  trees  had  been  cut  down  ;  and  that  the  germins,  for  the  eating 
of  which  by  the  defendant's  cattle  the  action  was  brought,  grew 
from  the  roots  thereof.  It  was  holden,  that  as  the  defendant, 
who  had  a  right  of  depasturing  his  cattle  in  the  close,  could  not 
prevent  them  from  eating  the  germins,  the  right  of  eating  them 
might  be  given  in  evidence  upon  the  general  issue ;  because  it 
amounted  to  a  denial  of  the  right  of  action. 

II  If  the  defendant  in  his  justification  state  a  grant  to  him  of 
the  loais  in  qno,  this  imports  an  interest  in  the  soil;  and  if  it  ap- 
pear in  evidence  that  he  has  only  a  partial  interest,  as  the  first 
crop  of  the  produce,  the  issue  on  the  plea  must  be  found  against 
him.  II 

If  an  action  of  trespass  be  brought  for  taking  a  personal  chattel, 
the  defendant  may  upon  the  general  issue  give  in  evidence  a  gift 

thereof 
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thereof  by  the  owner ;  because  this,  which  amounts  to  a  denial  ph  46.    l|Lake 

of  the  plaintiff's  property,  is  a  denial  of  the  right  of  action.  ^v  ^'^Jers, 

^  r     r      j»  o  lLd.Ray.735. 

Martin  v.  Podger,  2  Black.  R.  701.     Badkin  v.  Powell,  Cowp.  476.|| 

But  the  taking  of  a  personal  chattel  as  a  deodand  cannot  be  Stra.6i.  Dryer 

given  in  evidence  by  the  defendant  in  this  action  upon  the  general  v.  Mills, 
issue;  because,  as  this  does  not  amount  to  a  denial  of  the  plain- 
tiff's property,  it  ought  to  have  been  pleaded,  and  then  the  plain- 
tiff would  have  had  an  opportunity  of  giving  an  answer  thereto. 

If  one  tenant  in  common  bring  an  action  of  trespass  quare  clau-  g^ik.  4,   Hay. 

sum /regit  against  another,  the  latter  may  upon  the  general  issue  woody. 

give  in  evidence  that  he  is  tenant  in  common  with  the  plaintiff;  Davies.  IJSee 

tor  this  amounts  to  a  denial  of  the  right  of  action.  ^f^T'^^' 

But   if  one  tenant  in  common   bring  this  action  against  a  Ibid, 
stranger,  the  stranger  cannot  give  in  evidence  upon  the  general 
issue  that  J.  N.,  who  is  not  named  in  the  writ,  is  tenant  in  com- 
mon with  the  plaintiff;  because  this  ought  to  have  been  pleaded 
in  abatement. 

It  is  in  the  general  true,  that  the  defendant  in  an  action  of  tres-  1  Inst.  283. 
pass  cannot  give  any  matter  in  evidence  upon  the  general  issue,  ^alk.  287. 
which  amounts  to  a  justification  or  excuse  of  the  act  complained  ^*^' 

of,  or  to  a  discharge  of  the  trespass  ;  because  every  such  matter, 
as  it  does  not  amount  to  a  denial  of  the  right  of  action,  ought  to 
have  been  pleaded. 

A  licence  cannot  be  given  in  evidence  in  this  action  upon  the  Cro.  Eliz.  245. 
general  issue ;  because  this  ought  to  have  been  pleaded  in  justi-  Taylor  v. 
fication.  Ji'^her.   Bro 

Tresp.  pi.  295. 
[2  Term  R.  168.] 

The  defendant  in  this  action  cannot  give  in  evidence  upon  the  1  Inst.  283. 
general   issue,  that  liis  beast  escaped   into   the  plaintiff's  close  Keilw.  203. 
througii  the  fence  of  the  plaintiff  which  was  out  of  repair ;  because 
tins  ought  to  have  been  pleaded  in  excuse. 

But  the  defendant  in  an  action  of  trespass  is  in  divers  cases 
enabled  by  statutes  to  give  the  special  matter  in  evidence  upon  the 
general  issue,  notwithstanding  it  amounts  to  a  justification. 

By  the  7  Jac.  1.  c.  5.  it  is  enacted,  "  That  if  an  action  of  tres-  7Jac.  1.  c.  5. 
"  pass  be  brought  against  any  justice  of  the  peace,  mayor,  or  bailiff 
**  of  any  city  or  town  corporate,  headborough,  portreeve,  consta- 
*'  ble,  tvthingman,  or  collector  of  any  subsidy,  or  for  any  thing  by 
**  him  done  by  virtue  or  reason  of  his  office  ;  or  against  any  other 
**  person,  for  any  thing  by  him  done  in  aid  or  assistance  of  or  by 
**  the  commandment  of  either  of  these  touching  or  concerning  his 
•*  office,  it  shall  be  lawful  for  the  defendant  to  plead  the  general 
**  issue,  and  to  give  any  special  matter  in  evidence,  which,  had  it 
^  been  pleaded,  would  have  been  sufficient  in  law  to  have  dis- 
**  charged  such  defendant  of  the  trespass." 

By  Uie  11  Geo.  2.  c.  19.  §2.  it  is  enacted,  "  That  if  an  action   iiG.«.c.  19, 
•*  of  trespass  be  brought  against  a  person  entitled  to  rents  or  scr-  *  * 
"  vices  of  any  kind,  or  his  or  her  bailiff,  receiver,  or  other  pcr- 
*'  son,  relating  to  any  entry  by  virtue  of  this  act,  or  otherwise, 

"  upon 
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**  upon  any  premises  chargeable  with  such  rents  or  services,  or  to 

"  any  distress  or  seizure,  sale  or  disposal  of  any  goods  or  chattels 

"  thereupon,  it  shall  be  lawful  for  the  defendant  in  such  action 

"  to  plead  the  general  issue,  and  to  give  the  special  matter  in  evi- 

"  dence,  any  law  or  usage  to  the  contrary  notwithstanding." 

[See  also  And  without  mentioning  any  other  statute  in  particluar,  it  may 

Dougl.  283.       in  the  general  be  observed,  that  in  almost  every  statute,  which 

2  Black.  R.       j^jjg  of  Tate  years  been  made  for  amending  a  highway,  or  for 

*^  **^  doing  any  thing  of  public  concern,  there  is  a  clause  to  the  same 

effect. 

It  is  in  the  general  true,  that  the  defendant  in  an  action  of 

6  Mod.  135.  trespass  cannot  give  a  matter  in  evidence  upon  the  general  issue, 
Dovev.Smith.       ,  -S  i.uu  iJi-u 

\iLiberumtene-  ^"^ch  might  have  been  pleaded  m  bar. 

mentum  is  an  exception  to  this  rule.|| 

IlOnly  where  it       But  in  some  cases  a  matter  which  cannot  be  pleaded  in  bar  of 
cannot  be         an  action  of  trespass,  may  be  given  in  evidence  by  the  defendant 
^'S.^^lr'p^^'^'  ^P°"  ^^^^  general  issue  in  mitigation  of  damages. 
224.  and  225.  note  (a).|| 

Bro.  Gen.  Iss.  It  cannot  be  pleaded  in  bar  of  an  action  of  trespass,  that  the 
22.  pi.  11.  pi.  goods  for  the  taking  of  which  it  is  brought  have  been  restored  to 
15-  the  plaintiff:  but  this  may  be  given  in  evidence  by  the  defendant 

on  the  general  issue  in  mitigation  of  damages;  for  although  the 
plaintiff  be  entitled  to  recover,  he  ought  only  to  recover  damages 
for  taking  the  goods,  and  detaining  them  until  they  were  re- 
stored. 
12  Mod.  441.         If  an  action  of  trespass  be  brought  by  a  rightful  executor 
JSce  Tdler*8     against  an  executor  de  son  toi%  the  latter  cannot  plead  payment 
364  ace  it     *     ^^  ^^^  testator's  debts,  to  the  amount  of  the  assets  which  came  to 
his  hands  in  bar  of  the  action ;  but  he  may  give  this  in  evidence 
upon  the  general  issue  in  mitigation  of  damages. 
12  Mod.  232.         If  an  action  of  trespass  be  brought  by  a  husband  for  criminal 
Coot  V.  Barty.  conversation  with  his  wife,  the  defendant  cannot  plead  a  licence 
b^"d*s*^^  n  ^t  ^^^^^  ^^^  husband,  because  a  husband  has  not  a  power  to  grant 
goes  not  in       such  licence  in  bar  of  the  action  ;  or  that  the  wife  was  a  lewd 
mitigation  of     woman,  because  it  does  by  no  means  follow  that  he  had  a  right 
damages,  but     to  do  what  he  is  charged  with  having  done ;  but  he  may  give 
action  °ro^i  either  of  these  matters  in  evidence  upon  the  general  issue  in 
""^njiinjuria^  mitigation  of  damages. 
il2TermR.  166.  n.U 
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nPHERE  are  several  methods  of  trial  which  have  for  many 
years  been  discontinued,  of  which  it  would  not  be  foreign  to 
the  present  title  to  give  an  account;  but  as  this  has  been  done 
by  divers  authors,  and  nothing  new  can  be  thereto  added,  they 
are  omitted. 

As  divers  things,  which  might  very  well  have  been  treated  of 
under  this  title,  have  already  been  treated  of  under  the  titles 
"  Actions  Local  and  Transitory,"  "  Bill  of  Excefi'ions," 
"  Evidence,"  and  Jurors,"  it  is  not  necessary  to  repeat  any  of 
these. 

Another  thing  which  might  likewise  very  well  have  been  treated 
of  under  this  title,  namely.  Verdict^  shall  be  treated  of  under  the 
title  "  Verdict." 

The  remaining  matter  which  appertains  to  this  title  shall  be 
arranged  in  the  tbllowing  order  : 

(A)  Of  a  Trial  by  the  Court. 

1.  In  the  General. 

2.  Upon  Inspection, 

3.  Upon  the  Examination  of  Witnesses, 

(B)  Of  a  Trial  by  a  Record. 

(C)  Of  a  Trial  by  a  Certificate. 

(D)  Of  a  Trial  by  a  Jury. 

(E)  Ofa  Trial  at  Bar. 

(F)  Ofa  Trial  at  Nisi  Prius. 

(G)  Of  Notice  of  Trial. 
(H)  OfputtingoffaTrial. 

(I)  At  what  Time  an  Indictment  may  be  tried  before 
Justices  of  Oyer  and  Terminer, 

(K)  Of  the  Manner  of  trying,  where  more  than  one 
Issue  is  to  be  tried. 

(L)Of 
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(L)  Of  granting  a  new  Trfal. 


1.  In  the  GeneraL 

2.  After  a  Trial  at  Bar, 

S.  On  account  of  a  Defect  or  Mistake  of  the  Judge  before 
whom  the  Cause  was  tried. 

4.  On  account  of  a  Defect^  Mistake^  or  Fault  of  the  Jury 

by  whom  the  Cause  was  tried, 

5.  On  account  of  a  Neglect  or  Mistake  of  a  Counsellor  or 

a7i  Attorneij  iii  the  Cause. 

6.  On  account  of  a  "Neglect^  Mistake,  or  Fault  of  ofie  of  the 

Parties f  or  one  of  his  Witnesses. 

7.  In  an  Action  of  Ejectment. 
S.  In  a  Penal  Action. 

9.  In  an  Indictment  or  Iiiformatiotu 


(A)  Of  a  Trial  by  the  Court. 

1.  In  the  General, 

1  Inst.  125.         J^VERY  question  of  law  arising  in  a  cause  is  to  be  tried  by  the 
court,  it  being  an  universal  maxim,  that  cuilibet  in  arte  sua 

perito  est  credendum ;  and  it  being  a  maxim  of  law,  that  ad  ques- 

tionem  juris  non  responde?it  juratores. 
Bro.  Trial,  If  a  question  arise,  whether  a  certain  sentence  be  a  maxim  of 

pi.  143.  law,  it  is  to  be  tried  by  the  justices. 

9  Rep.  30.  A  question  concerning  the  practice  of  a  court  is  to  be  tried 

Abbot  of  by  the  court ;  for  the  practice  of  every  court  is  the  law  of  that 

Strata  Mar-  '  ^  ^ 

celiacs  case.        ^°^^' 
12  Mod.  572,  573. 

Bro.  Trial,  It   is   the   province  of  the  justices    to   determine  what   the 

ai^t^fiii         meaning  of  a  word  or  sentence  in  an  act  of  parliament  is. 

1  Inst.  56.  If  a  man,  who  at  the  time  of  his  death  was  seised  of  a  house, 

had   any  goods   therein,   his   executors   or  administrators   shall 

have  a  reasonable  time  to  take  them  away  ;  and  the  justices  shall 

judge  what  is  a  reasonable  time. 

Bayleyon  ||So  also  the  judges,  as  it  is  now  settled,  decide  what  is  or  is 

Bills,  (4th  ed.)  not  a  reasonable  time  for  the  presentment  of  bills  and  notes,  and 

^n    i6^%7o    S*^^"^  notice  of  their  dishonour, —  the  jury  finding  the  facts  ;  as 

(6th  ed.)  *h^  distance,  the  hours  of  post,  Sfc.  c5<:.|| 

1  Inst.  5G.  The  reasonableness  of  a  fine,  which  has  been  assessed  by  the 

j|4Rep.  27.b.  Iq^j  Qf  ji  manor  on  the  admission  of  a  tenant  to  a  copyhold 
Cro  Car  196  ^^tate,  shall  be  determined  by  the  justices  upon  the  circumstances 
Cm.  Dig.  vol.    of  the  case. 

4.  520. 

6  East,  56.|| 

If 


(A)  Of  a  Trial  by  the  Court, 
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Bro.  Trial, 

pi.  143. 

12  Mod.  573. 

Bro.  Trial, 
pi.  143. 

1  Inst.  174. 

2  Roll.  Abr. 
579,  580. 

1  Inst.  225. 
Bro.  Condi- 
tion, pi.  183. 
sFreem.  146. 

1  Inst.  225. 


Ihxd. 


Ibid, 


3  Bl.  Comm. 
331. 


If  a  question  arise  concerning  the  existence  of  a  general  custom, 
it  is  to  be  tried  by  the  justices ;  because  every  general  custom  is  a 
part  of  the  common  law. 

It  is  in  the  general  true,  that  a  question  concerning  the  exist- 
ence of  a  custom  of  a  particular  place  is  to  be  tried  by  a  jury. 

But  if  a  question  arise  concerning  the  existence  of  a  custom  of 
the  city  of  London,  it  is,  unless  the  corporation  be  interested  in 
the.  establishment  of  tlie  custom,  to  be  tried  by  the  certificate  of 
the  mayor  and  aldermen. 

A  question  concerning  the  legal  effect  of  a  deed  is  to  be  tried 
by  the  court ;  because  this,  which  depends  upon  the  construction 
of  the  deed,  is  a  question  of  law. 

If  a  question  arise,  whether  a  deed  have  been  sealed  and  de- 
livered, this,  it  being  a  question  of  fact,  is  to  be  tried  by  a  jury. 

It  is  the  province  of  a  jury  to  try,  whether  a  rasure  or  interline- 
ation in  a  deed  were  made  before  the  delivery  of  the  deed,  this 
being  a  question  of  fact. 

But  if  the  question  be,  whether  the  rasure  or  interlineation  in 
a  deed  be  of  a  thing  material,  it  is  to  be  tried  by  the  court;  be- 
cause this  question,  which  depends  upon  the  construction  of  the 
deed,  is  a  question  of  law. 

2.   Upon  Inspedioiu 

[Trial  by  inspection,  or  examination,  is,  when  for  the  greater 
expedition  of  a  cause,  in  some  point  or  issue,  being  either  the 
principal  question,  or  arising  collaterally  out  of  it,  but  being  evi- 
dently the  object  of  sense,  the  judges  of  the  court,  upon  the  testi- 
mony of  their  own  senses,  shall  decide  the  point  in  dispute.  For 
where  the  affirmative  or  negative  of  a  question  is  matter  of  such 
obvious  determination,  it  is  not  thought  necessary  to  summon  a 
jury  to  decide  it,  who  are  properly  called  in  to  inform  the  con- 
science of  the  court  in  respect  of  dubious  facts;  and  therefore 
when  the  fact,  from  its  nature,  must  be  evident  to  the  court, 
either  from  ocular  demonstration  or  other  irrefragable  proof, 
there  the  law  departs  from  its  usual  resort,  the  verdict  of  twelve 
men,  and  relies  on  the  judgment  of  the  court  alone.] 

If  a  person  would  avoid  or  reverse  an  act,  because  it  was  done 
during  his  nonage,  the  question,  whether  he  were  full  of  age  at 
the  time  it  was  done,  is  sometimes  to  be  tried  by  a  jury,  at  other 
times  by  the  court  upon  inspection  of  the  person. 

If  the  act,  which  a  person  would  avoid,  because  it  was  done 
during  his  nonage,  were  an  act  in  pais,  the  question,  whether  he   *  Sid.  222, 
were  of  full  age  at  the  time  it  was  done,  is  to  be  tried  by  a  jury. 

But  if  a  person  would  avoid  or  reverse  a  judicial  act  because 
it  was  done  during  his  nonage,  the  question,  whether  he  were 
of  full  age  at  the  time  it  was  done  is  to  be  tried  by  the  court 
ujwn  inspection ;  for  every  judicial  act  shall  be  intended  to  have 
been  rightly  done  until  the  contrary  appear;  and  it  is  more 
proper  that  it  should  be  tried  by  the  court  than  by  a  jury  whether 
the  act  were  rightly  done. 

Vol.  VII.  3  B  An 


Inst.  380. 


I  Inst.  380. 
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IhUL  An  act  in  paisy  which  is  voidable  because  it  was  done  during 

nonage,  may  be  tried  by  the  court  upon  inspection  after  the  party 
who  would  avoid  or  reverse  it  is  of  full  age. 

There  is  some  disagreement  in  the  books  as  to  the  point ;  but 
it  seems  to  be  the  better  opinion,  that  a  judicial  act  cannot  be 
tried  by  the  court  upon  inspection,  after  the  party  who  would 
avoid  or  reverse  it  is  of  full  age. 

If  tliere  have  been  a  trial  by  the  court  upon  inspection  during 
the  nonage  of  a  person,  and  lie  be  recorded  to  be  within  age,  a 
judicial  act  may  be  avoided  or  reversed  by  him  after  he  is  of  full 
age,  because  it  was  done  during  his  nonage. 

If  the  conusee  delay  the  engrossing  of  a  fine,  of  which  an  in- 

Cro.  Jac.230.    fant  is  conusor,  the  court  will  at  the  prayer  of  the  infant  try  his 

age  by  inspection,  in  order  to  prevent  hirh  from  being  precluded 

•from  bringing  a  writ  of  error,  in  case  he  should  be  of  full  age 

before  the  fine  is  engrosaed. 

Cro.Eiiz.6i6.       If  a  writ  of  error  be  brought  to  reverse  a  fine,  and  the  error 

Graves  V.  assigned  be  nonage  of  the  plaintiff  in  error  at  the  time  of  levying 

Short,  2  Roll.    ^\^Q  gng  thg  (luestion,  whether  he  be  of  full  affe,  is  to  be  tried  by 

Abr.  572.  pi.  2.   ^,  \  *    .  '.  ^*  ^ 

9  Rep.  so;         ^'^^  court  upon  mspection. 

If  a  writ  of  error  be  brought  to  reverse  a  recovery  by  default 
in  a  real  action,  and  the  error  assigned  be  nonage  of  the  plaintiff 
in  error  at  the  time  of*  b?iffering  the  recovery,  the  question, 
whether  he  be  of  full  age,  is  to  be  tried  by  the  court  upon  in- 
spection. 

^ut  if  a  recovery  have  been  suffered  against  the  attorney  of  a 
person,  and,  upon  a  writ  of  error  brought  to  reverse  it,  the  error 

) '""  -~- ■-•="-"'-''="'' 


1  Bulstr.  206 
1  Inst.  380. 
1  Sid.  321. 


1  Inst.  380. 
Cro.  Jac.  50 


Moor.  189. 


1  Inst.  580. 


1  Sid.  322. 
Raby  v.  Ro- 


i'4Tl!(fl\^BiIt  assigned  be  nonage  of  the  plaintiff  in  error  at  the  time  of  making 
the  "law  is  now  the  warrant  of  attorney,  the  question,  whether  he  be  of  full  age,  is 
otherwise;        to  be  tried  by  a  jury;  because,  the  making  of  the  letter  ot   at- 

for  It  is  now    rstprnev  was  an  act  in  pa  is,  la) 
thecomnxm      ^^-      J  -^  ^   ' 

practice  for  infant^jiaving  obtained  a  privy  seal  for  that  purpose,  to  suffer  common  recove- 
vericsj  and  the  law  seems  to  have  beew  so  settled  ever  since  Blount's  case.  Hobart  R. 
Id6. ;  which  recovuT  was,  afterwards  he  ;ld  good  on  writ  of  error,  and  infancy  assigned  for 
error.  P^g  W.  J^nes  318.  €ro.  Car.  .7,07.,  where  the  case  is  reported  under  the  names  ot 
^^^  ;«i  Newf on  v.  Sir  H.  MiVdmay.  S  ee  2  Salk.  567.  Co.  Litt.  580.  b.  note  ( I  ).1| 
i^Rcn  43  '^^^^  audita  querela  be  brought  to  avoid  a  recognizance,  be- 

^Sary  Porting,  cause  it  was  entenid  into  during  the  nonage  of  the  plaintiff,  the 
jton's  case.       '  question,  whether   he  be  of  full  age,  is  to  be  tried  by  the  court 
upon  inspection » 
'  It  is  laid  down  in  one  book,  that  if  in  an  action  of  account  issue 
be  joined  upon  the  plea  of  intlincy,  the  question,  whether  the  de- 
fendant be  of   full  age,  is  to   be  tried  by  the  court  upon  m- 
spection.  . 

But  it  is  in  another  book  laid  down,  that  the  question,  whether 
a  person  be  of  full  age,  is  always  to  be  tried  by  a  jury,  unless  the 
validity  of  a  judicial  act  depend  upon  the  question. 

In  an  appeal  of  maihem  the  court  may,  at  the  prayer  of  the 
defendant,  try  upon  inspection  of  the  part,  whether  there  be  a 
maihem. 

As  the  court  have  a  power,  in  case  the  defendant  in  an  appeal 

oi 


.Garth.  278, 
279. 

2  Roll.  Abr. 
472.  pi.  9. 


I  lost.  380. 

Bro.  Appeal, 
pi.  46.     Bro. 
Trial,  pi.  57. 
sHawk.P.C. 
C.23.  §27. 
Bro.  Trial, 
pi.  37. 
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of  raaihem  pray  it,  to  try  upon  inspection  of  the  part  whether  2  Hawk.  P.  C. 
there  be  a  maLhem,  the  plaintiff  in  an  appeal  must  always  appear  c  23.  J  27. 
in  person,  that  the  court  may  have  an  opportunity,  in  case  it 
should  be  so  tried,  of  inspecting  the  part. 

If,  where  the  trial  is  by  the  court  upon  inspection,  there  be  a  2  RolK  Abr. 
doubt  upon  inspecting,  the  court  has  a  power  of  requiring  or  re-  573.  pi.  2. 
ceiving  other  evidence. 

If  the  question  whether  J.  S,  be  of  full  age  is  tried  by  the  court  Ibid, 
upon  inspection,  J,  S.  may  at  the  time  of  inspection  be  examined 
by  the  court  upon  a  voir  dire  concerning  his  age. 

An  audita  quarla  being  brought  to  avoid  an  execution  upon  a  Carth.  27«, 

recognizance,  and  the  age  of  the  recognizor  being  tried  by  the  279.    Lloyd 

court  upon  inspection,  the  court  examined  his  mother  and  another  ^n  ^  I. 

.         ^  *    .         ,  p    .  .  1         1       I      1     2  Roll.  Abr. 

witness  concernmg  the  age  or  the  party  inspected,    who  both   573.  nj.  4. 

swore  that  he  was  not  of  full  age.     The  court,  being  still  doubt-  - 

ful,  ordered  a  copy  of  the  register  of  the  parish  where  he  was    . 

born  to  be  produced. 

If  the  court  upon  inspecting  the  part  in  an  appeal  of  maihem  Bro.  Appeal, 
be  doubtful  whether  there  be  a  maihem,  a  writ  may  be  awarded  K,.  Y*  1  57' : 
to  the  sheriff,  to  return  some  able  physicians  and  surgeons  for  ^  Hh^L  PL O..- 
the  better  information  of  the  court.  c.  25.  §  27. 

[If  a  man  be  found  by  a  jury  an  idiot  a  7iativitate.  he  may  9  Rep.  31. 
come  in  person  into  the  Chancery  before  the  Char)9ellor,  or  be 
brought  there  by  his  friends,  to  be  inspected  an4  examined, 
whether  idiot  or  not;  and  if,  upon  such  view  and  enquiry,  it  ap- 
pears he  is  not  so,  the  verdict  of  the  jury,  and  all  the.  proceed- 
ings thereon,  are  utterly  void,  and  instantly  of  no  effect.  . 

Upon  a  writ  of  error  from  an  inferior  court,  that  o{  Lynn^  the  Cro.  Eliz.227. 
error  assigned  was,  that  the  judgment  was  given  on  a  Sunday,  it 
appearing  to  be  on  26th  Februaiy,  26  Eliz. ;  and  upon  inspec- 
tion of  the  almanacks  of  that  year  it  was  found,  that  the  26th  of 
February  in  that  year  actually  fell  on  a  Sunday:  this  was  held  to 
be  a  sufficient  trial,  and  that  a  trial  by  jury  was  not  necessary, 
although  it  was  an  error  in  fact;  and  so  the  judgment  was  re^  ' 
Tersed.]  '^ ' 

If  the  court,  after   having  inspected  and  receiving  other  evi-  Bro.  Trial, 
dence,  be  still  doubtful,  it  has  a  power  of  refusing  to  determine  *P''  *°* 
the  matter  in  question,  and  may  send  it  to  be  tried  by  a  jury. 

3.   Upon  the  Examination  of  Witnesses, 

Every  question,  which  arises  upon  a  challenge  to  the  array  of  g.Jlsp.  38. 
the  jury,  is  to  be  tried  by  the  court  upon  the  examination  of  wit-  Abbot  of 
Besses ;  for  unless  every  such  question,  although  it  depend  upon  ^[p**  ^^' 
a  matter  of  fact„  be  so  tried,  there  would  be  a  delay  of  justice.        [jsc^Ucx  v! 

Dolby,  2  Barn.  &  C\  KH.jj 

If  a  question  arise,  whether  a  piece  of  written  evidence  were  Cro.Elw.6ieL 

delivered  by  one  of  the  parties  to  the  jury  after  they  went  from  Gravct  v. 

the  bar,  it  is  to  be  tried  by  the  court  upon  the  examination  of  ^"o"^* 
witnesses. 

The  defendant  pleaded,  that  the  plaintiff  who  had  appeared  9  Rep.  30. 

by  attorney  was  dead.     Hereupon  a  person  came  into  court,  and  Abbot  of 

3B  2  said  StrauMar. 
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cella's  case.  said  he  was  the  plaintiff.  Tliis  being"  denied  by  the  defendant, 
Bro.  Exam.  j^  ^.^  holden  to  be  a  proper  question  for  the  determination  of 
P  ^^*  the  court,  upon  the  examination  of  the  attorney,  whether  this  were 

the  person  for  whom  he  had  appeared. 
Bro.  Trial,  ^^  "i  a  writ  of  dower  the  issue  be,  whether  the  husband  of  the 

pi.  36.  woman  claiming  dower  be  living,  the  issue  is  to  be  tried  by  the 

9  Rep.  30.        court  upon  the  examination  of  witnesses. 

Bro  Trial  ^^  ^"  appeal  be  brought  by  a  woman  of  the  death  of  her  hus- 

pl.  90.  *  band,  and  the  defendant  plead  that  the  husband  is  living,  and 
9  Rep.  30.         issue  be  thereupon  joined,  the  issue  is  to  be  tried  by  the  court 

upon  the  examination  of  witnesses. 
2  Roll.  Abr.  ^^  ^  question  arise  concerning  a  fact  suggested  to  have  been 

578.  pi.  13.       done  beyond  the  seas,  it  is  to  be  tried  by  the  court  upon  the  ex- 
pl.i4.  pi.  15.     amination  of  witnesses  ;  for  a  jury  cannot  be  supposed  to  have 
HThis  arose       ^^^    knowledge  either  of  the  fact,  or  of  the  witnesses  who  may  be 
from  the  old         i  i         i  .      ^         •. 
doctrine  as  to    adduced  to  prove  it. 

venue,  when  juries  de  vieneto  were  supposed  to  possess  a  knowledge  of  the  facts  and  witnesses; 
but  now  that  juries  are  taken  from  the  county  at  large,  and  that  transitory  matters  may  be 
tried  in  any  county,  the  doctrine  no  longer  applies ;  and  it  is  the  common  practice  to  try 
before  juries  transitory  causes,  wherein  the  whole  or  great  part  of  the  circumstances  arose  in  a 
foreign  country.  But  an  action  for  a  local  injury  committed  abroad  cannot  be  tried  here. 
Doulson  V.  Matthews,  4  Term  R.  503.|| 

Bro.  Trial  ^^  upon  a  trial  by  the  court  of  a  question  of  fact  upon  the  ex- 

yl  60.  amination  of  witnesses,  the  court  be  doubtful,  it  has  a  power, 

provided  it  be  not  suggested  that  the  fact  was  done  beyond  the 
seas,  of  sending  the  question  to  be  tried  by  a  jury. 

(B)  Ofa  Trial  by  a  Record. 

9  Rep.  30.  T^VERY  question  arising  in  a  cause  concerning  a  matter  of  re- 
Abbot  of  -^-^  cord,  is  to  be  tried  by  the  record ;  because  a  record  imports 
Strata  Mar-  ^^  itself  such  verity,  that  an  averment  contrary  thereto  is  not 
i^Inst  117.  ^°  ^^  received.  The  receiving  of  such  averment  would  moreover 
Jenk.  Cent.  be  attended  with  great  inconvenience ;  for  if  one  averment  could 
99.  be  received  to  contradict  a  record,  another  might  be  received  to 

contradict  the  second  record,  and  so  it  might  go  on  ad  iiifinitum, 
Bro.  Trial  ^^  ^n  issue  be  joined  upon  the  plea  of  nut  ticl  record,  it  is  to  be 

pi.  40.  2  Roll,  tried  by  the  record. 
Abr.  574.  .  .  .  ..,1.1, 

Trial  per  Pais        ^^^  question  arise  concerning  a  privilege  claimed  by  a  city  or 

15.  borough  under  a  charter,  it  is  to  be  tried  by  the  record  of  the 

charter. 
Stra.  76.  The  question,  whether  a  man  be  an  attorney  of  a  court,  is  to 

Forster  V.         \^  Xxx^iii  by  the  record  in  which  the  attornies  of  the  court  are  en- 
Cale.     Bro.       ^  i.  ,i        ^ 
Trial,  pi.  6.        r«"^^- 
Ld.  Raym.  1173. 

Hob.  244.  The  question,  whether  an  original  writ  were  sued  out,  is  to  be 

Peter  v.  tried  by  a  jury ;  because  the  writ  is  not  recorded,  until  a  return 

Stafford.  \^  made  thereto. 

Cro.Eliz.  131.  If  the  question  be  general,  whether  a  defendant  did  appear,  it 
Hoe  V.  is  to  be  tried  by  the  record ;  because  the  appearance  ought  to 

Marshall.  j^^  entered  upon  the  record. 

But 
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But  if  the  question  be,  whether  a  defendant  appeared  at  a  day  If^' 
certain,   it  is  to  be  tried  by  a  jury;  for  it  is  not  necessary  that 
the  day  of  appearance  should  be  entered  upon  the  record. 

[In  case  of  an  aHen,  whether  aUen  friend  or   enemy,  shall  be   6  Rep.  53. 
tried  by  the  league  or  treaty  between  his  sovereign  and  ours,  for  ^  Bl-  Comm. 
every  league  or  treaty  is  of  record.  would '!eem 

that  the  issue  of  alien  may  be  tried  b}'  a  jury.    Wells  v.  Williams,  1  Ld.  Raym.  283.;  and  see 
6  Term  R.  25. :  and  the  league  or  treaty  would  be  evidence  on  the  issue.|| 

So,  whether  a  manor  be  held  in  ancient  demesne  or  not,  shall  9  Rep.  31. 
be  tried  by  the  record  of  domesday  in  the  king's  exchequer.] 

If  the  question  be,  whether  a  person  were  rendered  at  a  day  Hob.  210. 
certain  in  discharge  of  his  bail,  it  is  to  be  tried  by  the  record ;  Welb^  v. 
because  the  day  of  the  render  ought  to  be  entered  upon  the  Canning, 
record. 

If  the  question  be,  whether  a  deed  be  enrolled,  it  is  to  be  ti .  ?*»^^* 
tried  by  the  record  of  enrolment. 

But  if  the  question  be,  at  what  time  a  deed  was  enrolled,  it  is  4  Rep.  71. 
to  be  tried  by  a  jury;  because  it  is  not  necessary,   nor  was  it  Hynde'scase. 
formerly  the  practice  to  mention  the  time  of  enrolling  a  deed.         r      qiq 

If  the  question  be,  whether  J.  S.  were  sheriff  of  the  county  of  9  Rep.  51. 
A,,  it  is  to  be  tried  by  the  record ;  because  every  sheriff  is  ap-  Abbot  of 
pointed  by  letters  patent,  which  are  always  recorded.  celbJs  caS^" 

But  if  the  question  be,   whether  J,  N,  were  under-sheriff  to  j^      t  •  1  * 
J.  S.,  it  is  to  be  tried  by  a  jury ;  for  the  appointment  of  an  under-  ^i  j^^ 
sheriff  is  never  recorded. 

If  a  sheriff,  after  having  returned  a  cepi  corpus,  plead,  to  an  2  Roll.  Abr. 
action  of  escape,  that  the  party  never  was  in  his  custody,  the  574.  pi.  7. 
question,  whether  the  party  was  ever  in  the  sheriff's  custody,  is 
to  be  tried  by  the  record  of  the  return. 

But  if  a  sheriff,  who  arrested  J.  S.,  return  non  est  inventus,  the  2  Roll.  Abr. 
question,   whether  »/.  S.  were  arrested,  is  to  be  tried  by  a  jury ;   574.  pi.  8. 
because  it  depends  upon  the  truth  of  the  return,  and  not  upon 
the  import  thereof. 

If  a  man  justify  the  having  done  a  thing  as  a  justice  of  the  2  Roll.  Abr. 
peace,  the  question,  whether  he  were  a  justice  of  the  peace,  is  to   ^'^^'  ?'•  ^* 
b»  tried  by  the  record  of  the  commission  of  peace. 

If  the  question  be,  whetiier  a  person  have  a  right  to  a  peerage  Ld.  Rayra.  14. 
under  a  writ,  it  is  to  be  trie<l  by  the  record  of  the  writ :  but  if  Rex  v.  Knol- 
the  question  be,  whether  a  person  have  a  right  to  a  peerage  by  '>'*•  ^^  ^°^' 
descent,  it  is  to  be  tried  by  a  jury  ;  for  it  can  never  appear  from 
the  record,  that  the  person  claiming  the  peerage  is  descended 
from  the  person  who  was  first  created  a  peer. 

If  a  matter  of  record  be  alleged  merely  by  way  of  inducement  Palm.  524. 
to  a  matter  of  fact,  the  trial  is  to  be  l)y  a  jury ;  for  the  question  }^  v. 
in  such  case  is  not  concerning  a  matter  of  record.  Wharton. 

If  a  question  arise  concernmg  a  decree  of  the  Court  of  Chan-  Trial  per 
eery,  it  is  to  Ik;  tried  by  a  jury;  the  Court  of  Chancery,  qiiatcniis  Pai«»  >56* 
a  court  of  ecjuity,  not  being  a  court  of  record. 

II  An  Irisft  judgment  is  not  a  record  in  England,  and  therefore  9p'''?*  ^* 
the  truUi  of  it  is  triable  by  a  jury  and  not  by  the  court.  ||  5Kv!lC^i3. 

Harrii  ▼.  Stunders,  4  Bam,  &  C<  41 1. 
3  B  3  If 


7n 


TRIAL. 


Bro.  Fail,  of 
Record,  pi.  2. 

Ibid. 


Bro.  Fail,  of 
Record,  pi.  3. 
I|As  to  the 
mode  of  pro- 
ceeding on 
trial  by  the 
record,  see 
Tidd's  Prac. 
801.  (8th  ed.) 
1  Saund.  92. 
a.|| 

Bro.  Fail,  of 
Record,  pi.  5. 


Bro.  Fail,  of 
Record,  pi.  4. 


Ilfid, 


Ibid. 


Brp.  Fail,  of 
Record,  pi.  1 


Hob.  179. 
Coachman 
HaUey. 


1  Bam.  535. 
Eggleton  V. 
Seneff. 


Bro.  Fail,  of 
Recordjpl.  11 


If  a  recortl  be  pleaded,  and  an  issue  be  joined  upon  the  plea 
of  7iid  tid  record,  a  day  is  given  to  bring  in  the  record. 

If  the  record  be  a  record  of  tlie  court  in  which  it  is  pleaded, 
and  it  be  not  brought  in  at  the  day,  this  is  a  failure  of  record ; 
because  it  was  in  the  power  of  the  party  to  bring  it  in. 

If  the  record  pleaded  be  a  record  of  a  superior  courts  and  rt 
be  not  brought  in  at  the  day,  this  is  a  failure  of  record;  because, 
as  a  caiiorari  could  not  be  sent  from  the  court  in  which  it  is 
pleaded  for  removing  the  record  of  a  superior  court,  it  was  in- 
cumbent upon  the  party  who  pleaded  the  record  to  bring  it  in. 
It  was  moreover  in  his  power  to  remove  the  record  by  a  certio^ 
rari  into  the  Court  of  Chancery,  and  afterwards  to  bring  it,  by 
a  niittijuus,  from  the  Court  of  Chancery  into  the  court  in  which 
it  is  pleaded. 

But  if  the  record  of  an  inferior  court  be  pleaded,  and  a  cer- 
tiQvari  have  been  sued  out  from  the  court  in  which  it  is  pleaded 
to  the  inferior  court,  and  the  record  be  not  returned  at  the  day, 
this  is  not  a  failure  of  record ;  because  the  party  who  pleaded 
ihe  record  has  not  been  guilty  of  neglect;  but  it  is  his  duty  to 
sue  out  an  alias  certiorari^  and  afterwards  s^jAuries^  and  so  to 
Cotttniue  process,  until  the  record  is  returned. 

Although  some  part  of  the  record  pleaded  be  not  set  out,  this 
is  not  a  failure  of  record :  for  it  is  not  necessary  that  any  more 
should  be  set  out  by  the  party  who  has  pleaded  a  record  than  is 
material  for  him. 

If  a  man  plead  a  record  of  a  recovery  of  one  acre,  and  the 
record  brought  in  is  of  a  recovery  of  two  acres,  this  is  not  a  failure 
of  record  ;  for  if  two  acres  were  recovered,  one  certainly  was. 

If  a  man  declare  upon  a  recognizance  of  J.  S.  and  it  ap- 
pear, from  the  record  brought  in,  that  J.  S.  and  J,  N.  were 
jointly  and  severally  liable  for  the  whole  sum  mentioned  in  the 
recognizance,  this  is  not  a  failure  of  record  ;  it  being  sufficient 
to  shew,  that  J,  S.  was  liable  for  the  whole  sum  mentioned  in 
the  recognisance. 

A  variance  in  the  record  brought  in  from  the  record  pleadetl, 
in  an  immaterial  part,  is  not  a  failure  of  record. 

If  a  record  of  outlawry  of  the  plaintiff  at  the  suit  of  J,  S.  be 
pleaded,  and  the  record  brought  in  be  of  outlawry  of  the  plaintiff 
at  the  suit  oft/.  N,,  tliis  is  not  a  failure  of  record;  for  the  mate- 
rial question  is,  whether  there  be  a  judgment  of  outlawry  of  the 
plaintiff,  and  not  at  whose  suit  the  judgment  was. 

If  the  record  brought  in  vary  from  the  record  pleaded  As  to  a 
continuance,  this  is  not  a  failure  of  record;  the  continuance  not 
being  a  material  j)art  of  the  record. 

But  a  variance  in  the  record  brought  in  from  the  record 
pleaded,  in  a  mateiial  part,  is  a  failure  of  record. 

If  a  man  plead  a  record  of  a  recovery  against  him  by  the  name 
of  Curji/ici/y  and  the  record  brought  in  be  of  a  recovery  against 
a  person  of  the  name  of  Scwffee,  this  is  a  failure  of  record ;  be- 
cause it  does  not  appear  to  be  a  recovery  against  the  same 
person. 

And  for  the  same  reason,  if  a  record  of  outlawry  of  the  plain- 
tiff, 
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tiff,  by  the  name  of  J.  5.,  knight,  be  pleaded,  and  the  record" 
brought  in  be  of  outlawry  of  the  plaintiff  by  the  name  of 
J.  S.  esq.,  this  is  a  failure  of  record. 

If  the  record  of  outlawry  brought  in  vary  from  the  record  of  Dyer,  IST.. 
outlawry  pleaded,  as  to  the  day  of  the  exigent,  this  is  a  failure  of 
record,  the  day  of  the  return  of  the  exigerit  being  material. 

But  if  a  record  of  one  day  of  a  term  be  pleaded,  and  a  re-   Hob.  209. 
cord  of  another  day  of  the  same  term  be  brought  in,  this  is  not  Parry  v. 
a  failure  of  record  ;  because,   as  a  whole  term  is  but  one  day  in  Paris.  Hardr. 
the  eye  of  the  law,  the  variance  is  not  material.  ioVri!e"V54° 

4  Barn.  &  A.  435.11 

If,  however,  the  state  of  the  pleadings  be  such,  that  the  party,   Bro.  Fail,  of 
who  has  pleaded  a  record  ought  to  .shew  the   precise  day  of  the  I^ecord,pl.  ip.> 
term  of  which  it  is,  and  the  record  brought  in  be  of  a  different 
day,  this  is  a  failure  of  record;  notwithstantiing it  be  a  record  of 
the  same  term. 

The  consequence  of  a  failure  of  record  is,   that  judgment  is  Bro.  Fail,  of 
given  against  the  party  who  pleaded  the  record.  Record,  pi.  2. 

(C)  Of  a  Trial  by  a  Certificate. 

rnPHE  trial  by  certificate  is  allowed  in  such   cases,  where  the   -  31  Comm. 
*-        evidence  of  the  person  certifying  is  the  only  proper  crite-   333.  ||See 
rion  of  the  point  in  dispute.     For  when  the;  fact  in  question  lies   Com.  Dig.  tit. , 
out  of  the  province  of  the  court,  the  judgf  s  must  rely  on  the  so-  Certificate.|l 
lemn  averment  or  information  of  perso  ns  in  such  a  station,  as 
affords   them   the  most  clear  and  corr  metent  knowledge  of  the 
truth.     As  therefore  such  evidence  (if    <riven  to  a  jury)  must  have 
been  conclusive,  the  law,  to  save  tr  ouble  and  circuity,  permits 
the  fact  to  be  determined  upon  sucf  ^  certificate  merelv.l 

It  is  in  the  general  true,  that  if  ^  question  arise  in  a  temporal 
court,  concerning  a  matter  whi'  j^  \^  only  trio'  \^  in  a  spiritual 
court,  it  must  be  tried  by  the  cr  j-tificate  of  t^      *^  ,. 

And  such  question  cannot     j^g  trjej   \      ^^^  ordinary. 
deputy  to  the  ordinary,  unle  gg  the  ord*      *^^  }^^  certificate  of  a    g  r^    ^^  ^^ 
in  the  king's  service.  '  •'""*'>'  ^^  out  of  the  realm^  rTrollo'p's  t-A^ok 

1  liist.  134. 

dian  of  the  spiritualivjef  ^  ''"^  ^V  ""«  ^««ificate  of  the  guar-  ..^."'z)  p?>:. 

If  a  matter  which   is  nnltr  ♦..:..ki    • 
in  abatement  of  ,.„  Li    f.  l^^\  '"  "  'P':"""'  <=°"'-'  •"=  P'e«Jed  Bro  C^Tai> 
tried  by  the  certi'^cl,"  of  the  o,^r     "''"["'  ^""■"'   "  ''  '""  «»  ^  Kv^Jg,* 
not  in  Ihis  case  beTrel  ,„!  '■^' =  '""""'"^  ^"'''  "■■"'  ^o"'''   *  «°l^r 

.pS».''crrd:'er  li".':?:  ^''''  r  t'^  ^'-''^  ■" «  -sho!  ,, 

certificate  of  the  ordinary      Bu    if  thftr'  '°r ''f '''*"'  ^^  ""  '"'  '  J^*W. 
which  is  only  triable  in  a  Lirifu"    cm   t   I  !     ''?"■«  T"   "'''  ^'''' ' "• 

.ion  is  to  be  tried  by  the  cir'tSLt^ltw"''  ""^''  ''"•=^- 

4:  zx  Xh-  Tr:i  z-  =4  t--  ^-^r 


WM  born  before  hS  faihe";  "ami  ^^l-J^^i  „. 


^  mother 
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[Besides,  it  mother  were  married,  it  is  not  to  be  tried  by  the  certificate  of 
wouldbe  highly  the  ordinary ;  because  the  marriage  being  admitted,  the  question 
fer^thnrial  ^^'  concerning  the  time  of  birth  of  J.  5.  may  be  properly  tried  in 
of  a  question      ^he  temporal  court. 

of  special  bastardy  to  the  ordinary ;  who,  whether  the  child  be  born  before  or  after  marriage, 
will  be  sure  to  certify  him  legitimate] 

Bro.  Bast.  It  was  formerly  holden,  that  if  a  question  arose  in  a  temporal 

pi.  9.  pi.  17.  court  concerning  general  bastardy;  namely,  whether  the  father 
P  •  ^^*  and  mother  of  t/.iS\  were  married,  it  was  in  the  general  to  be  tried 

by  the  certificate  of  the  ordinary ;  because  a  question  concerning 

the  validity  of  a  marriage  can  be  only  tried  in  a  spiritual  court. 
Bro.  Bast.  But  it  was  at  the  same  time  holden,   that  if  the  question  did 

pi.  3.  pi.  9.       not  arise  before  the  death  of  the  person  whose  legitimacy  was  in 

question,  it  might  be  tried  in  a  temporal  court. 
1  Show.  50.  And  it  has  been  for  many  years  holden,  that  the  question, 

Allen  V.  Grey,  whether  there  has  been  a  marriage  in  fact,  is  in  all  cases  triable 
Salk.437.  in  j^  temporal  court;  for  that  the  certificate  of  the  ordinary  is 

never  necessary,  unless  the  question  be  whether  the  father  and 

mother  were  lawfully  married. 
Bro.  Bast.  It  follows,  that  as  the  plea  of  ne  ungues  accouple  in  loyal  matri- 

^  Ik  4^7  monie,  which  is  the  only  plea  whereby  the  lawfulness  of  a  marriage 

1  Lev.  41.         ^^"  ^^  P"^  ^^  issue,  is  only  to  be  pleaded  in  a  real  action,  the  cer- 

tificate of  the  ordinary  is  not  at  this  day  necessary  in  a  personal 

or  mixed  action. 
Ilderton  v.  H  ^^^  lawfulness  of  a  marriage  celebrated  in  Scotland  may  be 

Ilderton,  tried  by  a  jury,  for  otijerwise  there  would  be  a  failure  of  justice, 

2  H.  Black.  R.  since  there  is  no  bishop  to  give  a  certificate ;  and  therefore  a  re- 
^^^h  1  ^"^^  d  P^^c^^^o"  to  a  plea  of  ne  unques  accouple^  in  a  writ  of  dower 
ludf^ment  of  alleging  a  marriage  in  Scotland^  may  conclude  to  the  country. 
^yreCJ.;and  The  demandant  cannot  repiy  to  this  plea  a  sentence  in  the  spi- 
see  Park  on  ritual  court  establishing  her  marriage  :  for  the  question  must  be 
2  W'If'S  ^"^d  ^^^^^  ^y  ^^^  bishop's  certificate,  and  he  is  the  judge  how  far  that 
44.  b.no/tf.     'sentenceiscondusive.il 

^bins  V.  Ciiitchley,  2  Wils.  1 18.  122. 

1  Lev.  41.  In  action  of  debt  upon  a  bond,  conditioned  for  the  payment  of 

Basset  V.  a  sum  of  money  to  the  pinintifF  upon  Jthe  day  of  his  marriage,  the 

Morgan.  defendant  pleaded   ne  unqiies  loyalevicnt  marrie.      Issue   being 

V^g  Salit  joined  upon  this  plea,  there  was  a  verdict  for  the  plaintiff.  In 
43*7,  arrest  of  judgment  it   was  insisted,  that  the  lawfulness  of  the 

marriage  ought  not  to  have  been  tried  by  a  jury.  But  by  the 
court  —  The  material  part  of  this  issue  is  n.iarried  or  not.  The 
plaintiff  might  have  demurred  to  the  defendant's  plea,  on  account 
of  the  word  loijalemcnt  being  therein  contained.  As  he  did  not 
demur  but  pleaded  to  issue,  and  as  this  is  a  personal  action, 
wherein  the  lawfulness  of  a  marriage  cannot  properly  come  in 
question,  the  trial  was  well  enough. 
1  Inst.  133.  If  a  question  arise  in  a  temporal  court,  whether  J,  S.  be  under 

a  sentence  of  excommunication,  it  is  to  be  tried  by  the  certificate 
of  the  ordinary. 
Bro.  Trial,  I^  a   question  arise  in   a  temporal   court,  whether  J.  S.  be 

pl.3i.pl.  53.     divorced  from  his  wife,  it  is  to  be  tried  by  the  certificate  of  the 
ordinary. 

♦  Wherever 
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Wherever  the  certificate  of  the  ordinary  is  necessary  to  the  Cro.Eliz.  789. 
trial  of  a  question  in  a  temporal  court,  it  is  also  necessary  that  the  Baker  v. 
certificate  be  positive  as  to  the  fact  certified;  because  the  temporal    ^^^.^^gf.   ^ 
court  cannot  determine  upon  any  special  matter  therein  contained. 

In  an  action  of  dower  issue  was  joined  upon  the  plea  o^ne  wiques   \  Barn.  i. 
accouple  in  loyal  viatrivionic.  The  ordinary  being  written  to  by  the  Easterly  v. 
court,  he  certified  the  evidence  adduced  before  him  to  prove  the  Easterly, 
lawfulness  of  the  marriage  ;  but  he  did  not  certify  positively  that 
the  parties  were  lawfully  married.      Upon  a  motion  as  of  course 
for  judgment  for  the  demandant,  the  court  refused  to  give  judg- 
ment ;  and  said  it  might  be  moved  upon  notice  of  motion  to  the 
tenant,  who  would  then  have  an  opportunity  of  objecting  to  the 
sufficiency   of  the  certificate.     The   certificate   was   afterwards 
amended  by  returning  the  fact  instead  of  the  evidence;  and  judg- 
ment was  given  for  the  demandant. 

But  if   the  certificate  be  positive  as  to  the  fact  certified,  it  is   Bro.  Bast.  pi. 
sufficient,  notwithstanding  the  evidence  upon  which  the  ordinary  o5.  2  Roll, 
founded  his  opinion  be  therein  contained;  inasmuch  as  this  is  to  Abr. 591.  pl.4. 
be  rejected  as  surplusage.  ^  * 

It  is  not  necessary  for  the  ordinary,  who  certifies  that  two  par-  Cro.  Car.  551, 
ties  were  joined  together  in  lawful  matrimony,  to  mention  the  Wickham  v. 
day  or  place  of  the  marriage ;  because  his  certificate,  provided  ^'jf^il'^*. . 
it  be  positive  as  to  the  fact  certified,  is  conclusive.  sgi^oi.  3^' 

\_Ability  o^  a  clerk  presented,  admission,  institutio?i,  and  depri-  3  Bl.  Coram. 
vation  of  a  clerk,   shall  be  tried  by  certificate  from  the  ordinary  336.  2  Inst, 
or  metropoHtan,  because  of  these  he  is  the  most  competent  judge;  ^^'  ^^^iS'n'- 
but  induction  shall  be  tried  by  a  jury,  because  it  is  a  matter  of  Abr^^i^j.      " 
public  notoriety,  and  is  likewise  the  corporal  investiture  of  the  &c.  Dy.  229. 
temporal  profits.     Resignation  of  a  benefice  may  be  tried  in  either  ||As  to  the 
way ;  but  it  seems  most  properly  to  fall  within  the  bishop's  cocr-  ^.'shop's  cer- 
«:^«.,««  T  11^  r  o     tificate  in  cases 

»»«^"^e-^  ofnon-rcsi- 

dence,  see  54  G.  3.  c.  54.  Woolrych  on  Certificates,  p.  i5.|| 

If  a  question  arise  concerning  the  existence  of  a  custom  of  the   i  inst.  74. 
city  of  London,  it  may  in  the  general  be  tried  by  the  certificate  of  2  Roll.  Abr. 
the  mayor  and  aldermen,  (a)  579,  58o. 

[4  Burr.  2248.1 
||(«)  In  30  Geo.  2.  two  customs  were  certified  ore  fcnus  in  K.  B.,  by  the  recorder,  pursuant  to 
writs  of  certiorari,  directed  to  the  mayor  and  aldermen.  The  recorder,  after  certifyinir,  delivered 
in  the  writs  o(  certiorari,  and  written  copies  of  the  returns  which  he  had  delivered"  by  mouth, 
and  the  court  ordered  the  certiorari  to  he  filed,  and  the  return  recorded.  It  is  said  such  an 
instance  had  not  occurred  in  K.  B.  since  Hciiry  the  Sixth's  reign ;  and  after  consultation  in  the 
city,  it  was  determined  the  recorder  must  certify  in  his  purple  cloth  robe,  faced  with  black 
velvet.  Plummer  v.  Bentham,  1  Burr.  251.;  but  sec  Cro.  Car.  516.  where  the  recorder  cer- 
tified a  custom  as  to  exercising  certain  trades  without  apprenticcship.|| 

But  unless  the   party  who  desires  to  have  a  question  concern-   j  inst.  74. 
ing  the  existence  of  a  custom  of  the  city  of  Ijondon  tried  by  cer-  Bro.  Trial, 
tificate,  surmise  that  when   parties  have  been  at  issue  concerning  pk  ^^^ 
the  existence  of  such  a  custom  it  has  been  usual  to  try  the  issue 
by  the  certificate  of  the  mayor  and  alderman,  the  question  is  not 
to  be  so  tried. 

The  certificate  of  the  mayor  and  aldermen  of  the  city  of  Z>m-  1  jngt.  74. 
don,  concerning  tiie  existence  of  a  custom  of  the  city,  is  not  to  be  s  Roll.  Abr* 
sent  in  writing,  but  is  to  be  delivered  at  the  bar  ol  the  court  by  ^7** 
tlie.  mouth  of  the  recorder. 

If 
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2  Roll.  Abr. 
3S0.  pi.  5. 

2  Roll.  Abr. 
580.  pi.  3. 


Sir  T.  Jon. 
149.     Leather 
Sel.  Com.v. 
BeacoD. 


Blacquiere  v. 
Hawkins, 
Doug.  379. 

Hob.  85.  Day 
V.  Savage. 

2  Roll.  Abr. 
581.  pi.  3. 


Moor,  871. 
Day  V.  Savage, 
2  Roll.  Abr. 
579.  pi.  2. 


Co.  Litt.  74.  a. 
3  Bl.  Conim. 
334,  335* 


If  a  question  arise,  whether  there  be  a  custom  of  the  city  of 
London  that  every  man  may  devise  land  lying  therein,  it  may  be 
tried  by  the  certificate  of  the  mayor  and  aldermen. 

If  in  an  action  of  debt  upon  bond  the  defendant  plead  a  foreign 
attachment  in  London  by  virtue  of  a  custom  of  this  city,  and  issue 
he  joined  upon  the  existence  of  the  custom,  it  may  be  tried  by  the 
certificate  of  the  mayor  and  alderman. 

An  action  of  debt  was  brought  upon  a  by-law,  which  or- 
dained, that  every  person  elected  to  the  livery  of  a  certain  com- 
pany should  pay  twenty-five  pounds  for  the  use  of  the  company. 
The  defendant  pleaded  a  custom  of  the  city  of  London,  that  no 
person  is  capable  of  being  elected  to  the  livery  of  any  company 
unless  he  is  a  freeman  of  the  city,  and  that  he  is  not  a  freeman 
thereof.  The  plaintiff  in  his  replication  denied  the  existence  of 
the  custom,  and  concluded  with  an  averment.  The  defendant 
demurred,  because  the  plaintiff  had  not  concluded  to  the  country. 
It  was  holden,  that  the  conclusion  was  right ;  for  that  the  existence 
of  the  custom  may  be  tried  by  the  certificate  of  the  mayor  and 
aldermen. 

II  Where  the  custom  has  once  been  certified,  the  court 
must  afterwards  take  judicial  notice  of  it,  and  cannot  have  it  cer- 
tified over  again.  II 

But  if  the  mayor  and  aldermen  are  interested  in  the  custom 
concerning  the  existence  of  which  the  question  arises,  it  is  to  be 
tried  by  a  jury. 

In  an  action  of  trespass  for  taking  the  plaintiff's  goods,  the 
defendant  pleaded  a  custom  of  the  city  of  London,  that  if  any 
person,  not  having  a  shop  in  the  city,  carry  goods  about  the  same 
to  sell,  he  shall  forfeit  the  goods  to  the  mayor,  citizens,  anti  com- 
monalty ;  and  that  it  shall  be  lawful  for  any  freeman  to  seize  them 
for  the  use  of  the  mayor,  citizens,  and  commonalty;  and  that 
he,  being  a  freeman,  did  seize  them  by  virtue  of  the  custom^ 
Issue  being  joined  upon  the  existence  of  the  custom,  it  was  tried 
by  the  certificate  of  the  mayor  and  aldermen.  The  trial  was 
adjudged  a  mis-trial,  and  the  issue  was  afterwards  tried  by  a  jury* 
And  by  the  court — The  existence  of  a  custom  in  which  the 
mayor  and  aldermen  of  London  are  interested  is  not  fit  to  be 
tried  by  their  certificate,  for  no  man  ought  to  be  a  judge  in  his 
own  cause. 

The  defendant  in  an  action  pleaded  that  the  mayor,  citizens^ 
and  commonalty  of  the  city  of  London  were  entitled  to  a  certain 
sum  of  money  for  wharfage,  from  the  owner  of  every  boat 
brought  into  Qiieenhilhe.  The  plaintiff  replied  that  every  free- 
man was,  by  a  custom  of  the  city,  exempted  from  the  payment 
of  the  wharfage.  Issue  being  joined  upon  the  existence  of  the 
custom,  it  was  holden,  after  argument  and  long  debate,  that  the 
issue  ought  not  to  be  tried  by  the  certificate  of  the  mayor  and 
aldermen,  because  they  are  interested  in  the  question,  but  by  a 
jury. 

[In  some  cases,  the  certificate  of  the  sheriffs  of  London  shall 
be  a  final  trial ;  as  if    the  issue  be,  whether  the  defendant  be  a 

citizen 
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citizen  of  London  or  a  foreigner,  in  case  of  privilege  pleaded  to> 
be  sued  only  in  the  city  courts.  Of  a  nature  somewhat  similar 
to  which  is  the  trial  of  privilege  of  the  university,  when  the  chan- 
cellor claims  cognizance  of  the  cause,  because  one  of  the  parties 
is  a  privileged  person.  In  this  case,  the  charters,  confirmed  by 
act  of  parliament,  direct  the  trial  of  the  question,  whether  a 
privileged  person  or  no,  to  be  determined  by  the  certificate  and 
notification  of  the  chancellor  under  seal ;  ta  which  it  hath  also 
been  usual  to  add  an  affidavit  of  the  fact :  but  if  the  parties  be 
at  issue  bet^^'een  themselves,  whether  A,  is  a  member  of  the  uni- 
versity or  110,  on  a  plea  of  privilege,  tl>e  trial  shall  be  then  by 
jury,  and  not  by  the  chancellor's  certificate ;  because  the  charters 
direct  only  that  tlie  privilege  be  allowed  on  the  chancellor's  cer- 
tificate, when  the  claim  of  cognizance  is  made  by  him,  and  not 
where  the  defendant  himself  pleads  the  privilege ;  so  that  this 
must  be  left  to  the  ordinary  course  of  determination. 

If,  in  order  to  avoid  an  outlawry,  or  the  like,  it  was  alleged,   9  Ren.  z\. 
that  the  defendant  was  in  prison,  idlra  mare,  at  Botirdeaux,  or  in  C!o.  Litt.  74. 
the  service  of  the  mayor  of  Bourdeaux,  this  should  have  been  ^  ^  ^^* 
tried  by  the  certificate  of  the  mayor  ;  and  the  like  of  the  captain 
of  Calais.      But  when  this  was  law,  those  towns  were  under  the 
dominion  of  the  crown  of  Erigland.     And,  therefore,  by  a  parity 
of  reason,  it  should  now  hold,  that  in  similar  cases,  arising  at 
Jamaica  or  Barbadoes,  the  trial  should  be  by  certificate  from  the 
governor  of  those  islands. 

The  certificate  of  the  queen's  messenger,  sent  to  summon  home  Dy.  176, 177. 
a  peeress  of  the  realm,  was  formerly  held  a  suflkient  trial  of  the 
contempt  in  refusing  to  obey  such  summons. 

If  there  be  any  question  respecting  the  practice  of  the  courts  Broughton  r. 
in  ffaletm  it  shall  be  determined  by  certificate  from  the  iudces  Randall.  Cro. 
there.  Elix.  503. 

So    the  courts  will  inform  themselves   whether   a   highway  p 
(indicted)  is  in   repair,  by  certificate  from  the  justices  of  the  M^awbey 
peace.]  6  Term  'r. 

iJSee  5  Taunt.  634.|| 

If  a  question  arise,  whether  an  original  writ  ought  to  bear  teste  1  p.  Wms. 
on  the  day  it  was  bespoken   at  the  cursitor's  office,  or  upon  the  438.    Price  v. 
day  it  was  sealed,  it  is  to  be  tried  by  the  certificate  of  the  prin*  The  Hundred 
cipal  and  assistants  of  the  cursitor's  office.  of  Cbewton. 

(D)  Of  a  Trial  by  a  Jury, 

TT  is  in  the  general  true  that  every  question  of  fact  arising  in  a  ||A9  to  the 
cause  is  to  be  tried  by  a  jury.  origin  and  pro- 

gress of  trial 
bv  jury,  see  Reeve's  IIi»t.  Engl.  Law,  p.  1.  c.  1.   Amos's  note  to  Fortescue  de  Laud.  c.  xx.  and 
the  works  there  cited.    Haliuru't  Midd.  Ages,  ch.  8.|| 

And  in  divers  cases  wherein  a  question  of  fact  may  be  other-  Bro.  Trial,  pi. 
wise  tried,  it  is,  as  under  the  foregoing  heads  has  been  shewn,  in  oo.  Bro.  Ap- 
the  discretion  of  the  court  to  send  it  to  be  tried  by  a  jury.  P*^»  pl»  '*7. 

If  A  new  offence  be  created  by  a  statute,  and  tlie  statute  be  7  Mod.  99. 

silent 
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silent  as  to  the  manner  of  its  being  tried,  the  trial  thereof  is  to 
be  by  a  jury ;  this  manner  of  trial  being  agreeable  to  magfia 
charta. 

As  the  question,  whether  there  ought  to  be  a  common  council 
in  a  corporation,  consisting  of  a  certain  number  of  persons,  must 
alwys  depend  upon  a  question  of  fact,  namely,  whether  there  have 
been  an  usage  in  the  corporation  to  have  such  common  council; 
it  is  a  proper  question  for  the  determination  of  a  jury. 

If  a  question  do  not  depend  upon  an  act  alone,  but  upon  an 
act  as  being  coupled  with  a  certain  intent,  the  intent  as  well  as 
the  act  must  be  tried  by  a  jury;  because  the  intent  is  in  such 
case  the  material  thing,  and  the  jury  must  judge  thereof  in 
the  best  manner  they  are  able  from  the  circumstances  which  at- 
tended the  act. 

If  the  issue  be,  whether  a  tenant  chased  his  beasts  from  a  manor, 
after  the  lord  who  came  to  distrain  had  seen  them  upon  the  manor^ 
with  an  intent  to  prevent  them  from  being  distrained,  the  intent 
must  be  tried  by  a  jury. 

If  the  issue  in  an  information  be,  whether  the  intent  of  the  de- 
fendant was  to  carry  wool,  which  had  been  by  him  put  on  board 
a  ship,  to  Calais,   the  intent  must  be  tried  by  a  jury. 

If  an  agreement  be  that  a  certain  fact  shall  be  proved,  it  must 
be  proved  to  a  jury ;  this  being  the  legal  way  of  proving  a  matter 
of  fact. 

Sid.  313.     Cro.  Jac.  381. 

But  if  a  particular  manner  of  proving  a  certain  fact  have  been 
agreed  upon,  it  must  be  proved  in  the  manner  agreed  upon. 

Sid.  313.     Hob.  93. 

If  an  agreement  be  that  a  certain  fact  shall  be  proved  before 
J,  S,,  it  is  to  be  proved  by  witnesses  to  be  examined  by  J.  S, 

And  although  an  agreement  be  in  general  terms  that  a  certain 
fact  shall  be  proved,  yet  if  it  appear  clearly  from  any  circum- 
stance attending  the  agreement  that  the  parties  did  not  intend  a 
proof  to  a  jury,  the  fact  may  be  otherways  proved. 

If  an  agreement  be,  that  a  certain  fact  shall  be  proved  in  two 
days,  it  is  not  necessary  that  it  should  be  proved  to  jury ;  for, 
as  a  trial  by  a  jury  can  never  be  had  within  so  short  a  space  of 
time  as  two  days,  such  trial  could  not  have  been  intended. 

The  condition  of  a  bond  dated  the  23d  day  of  August  was,  that 
the  obligor  should  pay  to  the  obligee  ten  shillings  for  every  twenty 
shillings  which  the  obligee  should  by  sufficient  proof  make  appear 
that  J.  S.  was  indebted  to  him ;  and  that  one  half  of  the  same 
should  be  paid  on  or  before  the  25th  day  of  November  then  next 
ensuing.  An  action  of  debt  being  brought  upon  tlie  bond,  the 
defendant  pleaded,  that  the  plaintiff  did  not  make  it  appear  by 
sufficient  proof  that  J,  S.  was  indebted  to  him  in  the  sum  of 
twenty  shillings.  The  plaintiff  replied,  that  before  the  said  25th 
day  of  NweTnber  he  and  J.  S,  settled  an  account,  by  which  J,  S, 
acknowledged   himself  to  be  indebted  to  the  plaintiff  in  the  sum 

of 


(E)  Of  a  Trial  at  Bar. 


749 


B 


of  310/.  Upon  a  demurrer  to  the  replication,  it  was  insisted  that 
the  proof  of  the  debt  ought  to  have  been  made  to  a  jury ;  but  it 
was  holden,  that  such  proof  could  not  have  been  intended, 
because  a  trial  by  a  jury  could  not  have  been  had  before  the 
time  limited  for  the  payment  of  the  money  must  have  expired. 

If  it  be  necessary  that  a  fact  should  be  proved  to  a  jury,  it  is 
not  necessary  that  it  should  be  proved  in  a  previous  action. 

A  promise  was  made  by  J.  S,  to  pay  J.  N.  three  pounds,  upon  Moor,  845. 
his  proving  that  a  certain  cock  won  his  battle.     An  action  being  Griffin*s  case, 
brought  for  the  money,  J.  S.  pleaded  that  this  had  not  been  proved.  ^  Leon.  215. 
The  plea  was  holden  to  be  bad.     And  by  the  court  —  It  was  not 
necessary  to  prove  this  before  the  bringing  of  the  present  action  ; 
for  it  may  be  proved  at  the  trial  thereof. 

A  penalty  was  given  by  a  statute,  upon  its  being  proved  by  two  Cro.  Jac.  I88. 
witnesses,  that  a  certain  thing  thereby  prohibited  had  been  done.  Aldred  v. 
In  an  action  of  debt  for  the  penalty,  the  question  was,  whether  ^athew. 
it  were  necessary  to  prove  the  offence  by  two  witnesses  in  a  pre- 
vious action,  before  an  action  could  be  brought  upon  the  statute. 
It  was  holden  not  to  be  necessary ;  for  that  this  may  be  proved 
in  the  action  upon  the  statute. 

(E)  Ofa  Trial  at  Bar. 

Y  the  statute  of  second  Westmifister  c.  30.  trials  at  bar,  which 
were  before  had  in  all  causes,  are  confined  to  such  causes  as 
by  reason  of  the  greatness  and  variety  of  the  matters  in  question 
require  a  more  solemn  examination. 

A  trial  at  bar  cannot  be  had  without  the  leave  of  the  court, 
although  both  parties  desire  to  have  a  cause  tried  at  bar. 

It  is  laid  down  in  one  book,  that  unless  it  appear  that  the 
matter  in  question  is  of  considerable  value,  and  that  some  difficult 
question  will  probably  arise  at  the  trial  of  the  cause,  the  court 
ought  not  to  grant  a  trial  at  bar. 

The  estate  in  question  was  of  the  value  of  3000/.  a  year;  yet  Salk.  648. 
the  court  refused  to  let  an  action  of  ejectment  be  tried  at  bar;   LordSand- 
because,  as  the  lessor  of  the  plaintiff  claimed  under  the  defendant,  ^'*^   *  ^^®* 
it  did  not  appear  that  any  thing  more  would  be  necessary  than 
to  prove  the  execution  of  a  conveyance. 

But  it  is  in  other  books  laid  down,  that  the  granting  ofa  trial   2LilI.Abr.741 
at  bar  is  discretionary  in  the  court.  Stra.  696. 

[iTerm  R.  363.] 

Trials  at  bar  were  granted  in  two  modern  cases,  although  it  Stra.  52.  479. 
did  not  appear  that  any  difficult  question  would  arise  at  the  trial 
of  either  of  the  causes,  because  the  matters  in  question  were  of 
great  value. 

In  another  case  the  court  granted  a  trial  at  bar  at  the  instance   1  Bam.^to. 
of  the  defendant;  because  the  plaintiff  had  laid  his  damages  at  Lord  Mils- 
50,000/.,  although  it  did  not   appear  that  any  difficult  questions  J^".?*^  ^• 
would  arise  at  the  trial  of  the  cause.  Jeftenw. 

And  in  another  case  the  court  grantetl  a  trial  at  bar,  although  Stra.  «44 
the  matter  in  question  was  very  inconsiderable ;  because  it  ap- 
peared that  the  examination  would  be  difficult. 

It 
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It  has  been  ho) den,  that  in  order  to  induce  the  court  to  grant 
a  trial  at  bar  the  particular  value  or  difficulty  of  the  cause  must 
be  shewn ;  for  that  it  is  not  enough  to  swear  generally  to  value 
or  difficulty. 

It  was  sworn,  in  order  to  obtain  a  trial  at  bar,  that  the  examin- 
ation was  expected  to  be  long  and  difficult,  and  that  the  matter 
in  question  was  of  great  value.  A  trial  at  bar  was  refused.  And 
by  tlie  court  —  It  is  very  easy  to  allege  generally  that  there  is 
value  in  a  cause,  or  that  the  examination  is  expecte<l  to  be  long 
and  difficult :  but  the  court  ought  not  to  grant  a  trial  at  bar,  un- 
less the  particular  value  or  difficulty  be  shewn ;  because  trials  at 
bar  are  very  expensive,  and  the  granting  of  many  would  prevent 
the  court  from  despatching  the  business  of  other  suitors. 

II  So  in  a  late  cause  concerning  extensive  rights  of  chase,  in- 
volving difficult  questions  of  boundary,  and  documentary  evidence 
of  great  length  and  antiquity,  together  with  much  oral  testimony, 
the  Court  of  C.  B.  refused  a  trial  at  bar,  principally  on  the 
gi-ound,  that  in  another  case  where  another  defendant  had  con- 
tested precisely  the  same  rights,  and  obtained  a  verdict  against 
the  plaintiff,  the  Court  of  King's  Bench  had  recently  refused  a 
new  trial.  II 

It  was  said  by  Pratt  C.  J.,  that  the  most  proper  case  for  grant- 
ing a  trial  at  bar  is,  where  it  is  likely  that  a  question  of  law  will 
arise,  and  that  this  will  be  so  complicated  with  a  question  of  fact, 
that  the  whole  matter  must  be  determined  by  the  jury  under  the 
direction  of  the  court:  for  that,  how  difficult  soever  the  question 
of  law  which  is  likely  to  arise  may  appear  to  be,  if  it  be  not  com- 
plicated with  a  question  of  fact  there  is  no  necessity  to  grant  a 
trial  at  bar;  because  the  question  of  law  may  be  reserved  for  the 
consideration  of  the  court. 

It  is  in  the  general  true,  that  the  court  will  not  grant  a  trial 
Thecaseofthe  ^^  ^j^r  before  an  issue  is  joined;  because  the  court  cannot  judge, 
rhr?rf^phnrph    bcforc  it  is  known  what  the  issue  is,  of  the  propriety  of  trying  it 
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But  in  an  action  of  ejectment  the  court  will  grant  a  trial  at 
bar  before  issue  is  joined ;  otherwise  it  would  generally  be  in  the 
defendant's  power  to  prevent  the  plaintiff  from  moving  for  a  trial 
at  bar,  issue  being  seldom  joined  in  such  action  until  the  oppor- 
tunity of  moving  for  a  trial  at  bar  is  past. 

A  motion  being  made  for  a  trial  at  bar,  before  issue  was  joined 
in  the  action,  the  court  refused  to  make  a  rule  to  shew  cause. 
And  by  JRi/der  C.J.  —  It  is  contrary  to  the  practice  of  the  court 
to  grant  a  trial  at  bar  in  any  action,  except  an  action  of  eject- 
ment, before  issue  is  joined. 

If  the  venue  in  an  action  be  laid  in  London,  the  court  cannot 
5LiII.Abr.74i.  order  it  to  be  tried  at  bar;  because  the  doing  of  this  would  be 
Stra.  856.  contrary  to  a  charter,  by  which  the  citizens  of  London  are  ex- 

inay*^ order  it     empted  from  serving  as  jurors  out  of  the  city  o{  London, 
in  this  case,  if  the  jurors  consent  to  waive  their  privilege  as  citizens,  2  Wils.  136.,  or  the  parties 
consent  to  have  the  cause  tried  by  a  Middlesex  jury.    Doug.  438.] 

And 
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And  it  is  said,  that  if  the  venue  in  an  action  be  laid  in  Bristol,  2Lill.Abr.750. 
'the  court  cannot,  for  the  same  reason,  order  it  to  be  tried  at  bar. 

If  a  civil  cause  be  carried  on  in  the  name  of  the  king  it  must  2R0II.  Abr. 
always  be  tried  at  bar,  unless  there  be  a  special  warrant  for  grant-  629. 
ing  a  writ  of  nisi  prius  ,•  because  the  statute  of  nisi  prim  does  not  ^^'^*  ^*  ^^^ 
extend  to  the  king. 

The   Attorney  General   may  pray  a  trial  at  bar  in  any  civil  Bro.Nisi  Prius, 
cause  wherein  the  king  is  interested;  for,  as  the  statute  of  nisi  pl- 35. 
prius  does  not  extend  to  him,  the  king  has  a  right  to  try  every  2  .'j'^^*'*^^* 
civil  cause  in  which  he  is  interested  at  bar.  IIRowe  v. 

Brenton,  8  Barn.  &  C.  737.  ace.|| 

A  trial  at  bar  was  granted  at  the  prayer  of  the  Attorney  Ge-  Salk.  625. 
neral  in  an  action  against  the  governor  of  New  York,  for  some-  Lord  Bella- 
thing  done  by  him  as  governor ;  because  the  action  was  defended  ""^^  *  *^®* 
at  the  expense  of  the  king. 

The  Attorney  General  cannot  prevent  the  trial  of  a  civil  cause  g^Uj  551^ 
in  which  the  king  is  interested  at  bar ;  for  although  he  may,  if  Sir  Samuel 
the  king  be  interested  in  a  civil  cause,  always  pray  a  trial  at  bar,  Astry's  case, 
it  does  by  no  means  follow  that  he  should  have  a  power  to  de- 
prive a  subject  of  tlie  right  of  trying  a  cause  at  bar,  which  is  pro- 
per to  be  tried  there. 

The  court  will  not  in  tlie  case  of  an  indictment  or  information   1  Ventr.  74. 
^ant  a  trial  at  bar  at  the  prayer  of  the  Attorney  General,  unless  Anon, 
the  prosecution  be  carried  on  at  the  expense    of  the  crown ;  for 
if  the  prosecution  be  carried  on  at  the  expense  of  a  subject,  the 
king  is  not  to  be  considered  as  concerned  in  point  of  interest, 
notwithstanding  the  prosecution  is  carried  on  in  his  name. 

Tlie  Attorney  General  prayed,  that  an  information  for  perjury  g. 
filed  by  him  ex  officio  might  be  tried  at  bar :  but  the  court  refused  Rex  v.  Hales, 
to  grant  such  trial ;  because  he  did  not  allege,  that  the  prosecu- 
tion was  carried  on  at  the  expense  of  the  crown.  And  by  the 
court  —  As  this  does  not  appear  to  be  the  case,  the  usual  requi- 
sites foi*  a  trial  at  bar  must  be  laid  before  the  court  by  affidavit. 
Tlie  Attorney  General,  having  afterwards  received  orders  from 
the  king  to  prosecute,  did  at  another  day  again  pray  a  trial  at 
bar;   which  was  granted. 

The  Court  of  King's  Bench  may  grant  a  trial   at  bar  in  an  Stra.  52. 
information  for  a  misdemeanor  at  the  prayer  of  the  defendant.       Rex  v.  Toley. 

A  person  of  good  character  being  apprehended  by  a  hundred   12  Mo<].3S(. 
for  a  robbery,   and  tliere  being  reason  to  suspect  that  the  prose-  l^^ex  v. 
cution  would  be  airried  on  witli  great  rigour,  for  the  sake  of  dis-  T"o"'pson- 
cliarging  the  hundred  by  his  cxmviction,  a  trial  at  bar  was  moveil 
for.     It  was  not  granted  in  this  case,  because  the  motion  was 
made  before  a  bill  of  indictment  was  found :  but  it  was  said  by 
Holt  C.  J.,  that  it  had  been  usual  to  grant  a  trial  at  bar  in  an 
indictment  at  the  prayer  of  the  defendant. 

The  Court  of  King's  Bench  may  grant  a  habeas  corjnis  for  2Lill,Abr.746. 
bringing  a  felon  to  l)c  tried  at  bar,  altnough  the  felony  was  not 
committed  in  the  county  of  Middlesex,    it  it  appear  that  there 
will  not  be  a  gaol  delivery  at  tlic  usual  time  in  the  county  in 
which  the  felony  was  committed. 

It 
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It  is  said,  that  an  action  of  debt  for  not  setting  out  tithes  being 
brought  by  Sir  William  Morton,  one  of  the  justices  of  tlie  Court 
of  Common  Pleas,  a  trial  at  bar  was  moved  for,  which  was  granted 
without  any  affidavit.  And  by  the  court  —  If  one  of  the  judges 
or  a  master  in  Chancery  be  a  party,  the  cause,  however  small  the 
value  of  the  matter  in  question  is,  may  at  the  prayer  of  such  party 
be  tried  at  bar. 

In  another  case  it  is  said,  that  a  trial  at  bar  is  never  refused, 
if  it  be  prayed  by  an  officer  of  the  court,  or  a  gentleman  at  the 
bar,  who  is  a  party  to  the  suit. 

But  it  is  doubtful  whether  either  of  these  cases  be  at  this  day 
law ;  for  in  a  very  late  case,  in  which  a  trial  at  bar  was  moved 
for  by  the  defendant,  a  Serjeant  at  law,  his  pretension  to  a  trial  at 
bar  on  account  of  being  a  serjeant  at  law  was  not  much  relied 
upon,  and  a  trial  at  bar  was  granted  upon  another  ground. 

The  court  may  grant  a  trial  at  bar  at  the  instance  of  a  person 
who  sues  in  forma  pauperis, 

A  trial  at  bar  being  moved  for  by  the  defendant,  it  was  refused, 
because  the  plaintiff  was  poor ;  unless  the  defendant  would  con- 
,  sent  to  take  nisi  prius  costs,  in  case  he  should  obtain  a  verdict. 

12  Mod.  318.         The  court  will  not  grant  a  trial  at  bar  in  an  action  of  ejectment, 
Sherwin  v.  Sir  unless  a  plaintiff  sufficient  to  answer  for  costs  be  named. 

A  trial  at  bar  was  refused,  because  the  party  moving  for  it  had 
not  paid  the  costs  of  a  former  trial,  at  which  there  was  a  verdict 
against  her. 

A  motion  being  made,  that  a  cause  might  be  tried  at  bar  in  the 
same  term  it  was  moved  for,  upon  a  suggestion  that  the  defendant 
would  the  next  term  be  entitled  to  privilege,  it  was  objected,  that 
it  had  not  been  usual  to  grant  a  trial  at  bar  in  the  term  it  was 
moved  for.  [a)  The  court  doubted,  and  ordered  precedents  to  be 
looked  into :  but  the  defendant  agreeing  afterwards  to  waive  his 
privilege,  a  rule  was  made  for  a  trial  at  bar  in  the  next  term. 
It  is  a  general  rule  not  to  grant  a  trial  at  bar  in  an  issuable 

[1  H.  Bl.  206.]  term,  lest  the  other  business  of  the  court  should  on  account  of 
such  trial  be  postponed. 

1  Barnard.370.       But  upon  the  particular  circumstances  of  a  case  the  court  will 

2Lill.Abr.742.  grant  a  trial  at  bar  in  an  issuable  term. 

||lnecaseof      ° 

Goodtitle  v.  Braham  was  tried  at  bar  in  Hilary  Term,  32  G.  3.     4  Term  R.  497.|| 

2Lili.Abr,742.  By  an  ancient  rule  of  all  the  courts,  every  cause  to  be  tried  at 
bar  is  to  be  tried  at  least  fourteen  days  before  the  end  of  a  term, 
that  the  courts  may  be  at  liberty  towards  the  end  of  the  term  to 
proceed  upon  matters  of  law,  which  are  the  more  proper  business 
of  the  courts. 


1  Sid.  407. 
Morton  V. 
Hopkins. 


Salk.  651. 
Sir  Samuel 
Astry's  case. 

MS.  Rep. 
Whitaker  v. 
Burrough, 
Trin.  4  G.  3. 
inC.B. 

12  Mod.  518 
Anon. 

Salk.  648. 
Anon. 
[Vide  Doug. 
437.  438.  ace. 


Thos.  Clarges 
1  Ventr.  64. 
Lady  Baltin- 
glass*s  case. 

Rep.  of  Pr.  in 
C.  B.  66. 
Edwards  v. 
The  Earl  of 
Warwick. 
[{a)  2  Salk. 
649.] 

2Lill.Abr.742. 


(F)  Of  a  Trial  at  Nisi  Prius, 

^HE  writ  of  nisi  prius  is  so  called  from  the  words,  nisi  prius 

talis  et  talis  vmerint,  which  are  therein  contained. 
Tliis  writ  is  given  by  the  statute  of  second  Westminster,  c.  30. 

for 
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for  the  sake  of  delivering  parties  from  the  great  trouble  and  ex- 
pense of  trying  their  causes  at  bar. 

The  writ  of  nisi  prius  ought  not  to  be  issued  before  the  venire 
facias  is  returned;  for  until  this  is  returned  the  name  of  the 
jurors  are  not  of  record. 

But  a  writ  of  nisi  prim  issued  upon  the  day  of  the  return  of  the 
venire  facias  was  holden  to  be  well  enough ;  although  it  did  not 
appear  that  the  venire  facias  was  in  fact  returned  before  the  writ 
of  nisi  prins  was  issued. 

It  is  in  the  general  true,  that  the  defendant  in  an  action  is  not 
entitled  to  a  writ  of  nisi  prius,  unless  the  plaintiff  have  made  de- 
fault in  proceeding  to  trial. 

But  in  an  action  of  replevin  or  quare  impedii,  in  both  which 
actions  the  defendant  is  an  actor,  he  may  sue  out  a  writ  of  7iisi 
prius,  although  the  plaintiff  have  not  made  default  in  proceeding 
to  trial. 

II  By  the  statute  Westm,  2.  (13  Edw.  1.)  c.  30.  the  clause  o^nisi 
jnius  was  directed  to  be  inserted  in  the  venire  facias,  and  at  first 
the  trial  was  had  upon  that  writ,  as  it  is  still  in  case  of  trial  at 
bar.  This  practice  was  attended  with  many  inconveniences ;  for, 
in  the  first  place,  the  jury  were  not  obliged  to  attend  under  any 
penalty  on  the  day  of  nisi  ])rius,  and  if  they  did  attend,  the 
defendant  might  have  cast  an  essoin,  and  so  the  jury,  after  much 
trouble  and  expense,  were  obliged  to  return,  leaving  the  cause 
untried.  Another  inconvenience  was,  that  the  parties,  not  seeing 
the  panel  beforehand,  could  not  be  prepared  to  make  their  chal- 
lenges. To  obviate  this  latter  inconvenience,  it  was  enacted  by 
staL  42  Edw.  3.  c.  11.  "  that  no  inquests,  except  of  assize  and 
**  gaol  delivery,  shall  be  taken  by  writ  oi  nisi  prius  or  otherwise, 
"  at  the  suit  of  any  one,  before  the  names  of  all  them  that  shall 
"  pass  in  the  inquests  shall  be  returned  in  court."  From  thence- 
forward the  clause  of  nisi  pt  ius  could  not  be  inserted  in  the  venire 
facias,  as  was  directed  by  that  statute  IVestm.  2.,  and  therefore  it 
was  taken  out  of  that  writ  and  placed  in  the  distringas,  or  habeas 
corpora,  as  the  practice  continues  to  this  day.|| 

It  has  been  holden,  that  the  defendant  in  a  writ  of  error  may 
sue  out  a  writ  of  tiisi  prius,  in  case  issue  be  joined  upon  an  error 
in  fact,  although  the  plaintiff  have  not  made  default  in  proceed- 
ing to  trial :  for  that,  if  this  could  not  be  done,  the  effect  of  the 
judgment  in  the  original  action  might  be  delayed  by  the  plaintiff 
in  error. 

If  both  parties  desire  it,  a  cause  which  is  proper  to  be  tried  at 
bar  may  Ihj  tried  at  nisi  jrritis ;  ibr  in  that  part  of  the  statute, 
describing  causes  which  niay  be  tried  at  bar,  it  is  declared,  that 
if  both  parties  desire  it,  any  one  of  these  may  be  tried  at  nisi 
prius. 

An  action  of  appeal  may  be  tried  at  nisi  prius. 

Prius,  pi.  19.    aUnwk. 
If  the  plaintiff  in  a  country  cause  have  neglected  to  try  it  at 
the  next  assizes  after  issue  was  joined,  the  defendant  may  sue 
out  a  writ  of  nisi  prius  with  proviso. 

V0L.VIJ.  sc  It 


BrcNisi  Prius, 
pi.  l.pl.9. 

Bro.Nisi  Prius, 
pi.  9. 


Bro.Nisi  Prius, 
pL40. 


Tidd*s  Prac. 
8 1 9.  and  cases 
there  cited ; 
where  see  fur- 
ther as  to  the 
jury-process, 
and  trial  at 
nisi  prius. 


42  Edw.  3. 
c.  11. 


2  Lev.  5. 
Dennis  v. 
Dennis. 


Bro.Nisi. 
P.  C.  c.  42. 

Gtlb.  Hist. 
C.P.91. 


§2. 
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It  is  said,  that  the  defendant  in  a  town  cause  cannot  sue  out  a 
writ  of  7iisi  prius  with  proviso  ;  unless  the  plaintiff'  have  neglected 
to  proceed  to  trial  for  the  space  of  one  whole  term  after  issue  was 
joined. 

But  it  has  been  holden,  that  the  defendant  in  a  town  cause  may 
sue  out  a  writ  of  nisi  j^vius  with  proviso,  as  soon  as  the  plaintiflt* 
has  been  guilty  of  one  default  in  proceeding  to  trial  after  issue 
was  joined. 

The  defendant  may  sue  out  a  writ  of  7iisi  prius  with  proviso  in 
an  action  of  appeal;  whether  it  be  brought  for  a  capital  offence 
or  for  one  that  is  not  so. 

And  it  is  said  in  one  case,  that  the  defendant  in  an  indictment 
may  sue  out  a  writ  of  nisi  prius  with  proviso. 

But  it  seems  to  be  the  better  opinion  that  the  defendant 
cannot  in  any  cause,  either  civil  or  criminal,  in  which  the  king 
is  a  party,  sue  out  a  writ  of  nisi  prim  with  proviso;  because 
a  default  cannot  be  imputed  to  the  king. 

And  it  has  been  doubted  whether  the  defendant,  in  an  inform- 
ation qui  tam^  can  sue  out  a  writ  of  nisi  prius  with  proviso ; 
because  the  king  is  quasi  a  party. 

If  two  writs  of  nisi  prius,  with  proviso,  one  of  which  was  sued 
out  by  the  plaintiff*,  the. other  by  the  defendant,  come  to  the  hands 
of  the  sheriff*,  it  is  in  his  option  to  return  which  he  pleases. 
\^Vide  as  to  trial  by  proviso,  Tidd's  Prac.  802, 803,  804,  {7th  editOH 

II Anciently,  it  seems,  all  causes  in  Middlesex  were  tried  at  bar; 
but  this,  from  the  increase  of  business,  having  been  found 
extremely  inconvenient,  it  was  enacted  by  the  statute  ISEliz. 
c.  12.,  "  that  the  Chief  Justice  o^  England,  the  Chief  Justice  of 
"  the  Common  Pleas,  and  the  Chief  Baron  of  the  Exchequer, 
"  or,  in  their  absence,  two  puisne  judges  of  their  respective  courts, 
"  within  term  time,  or  four  days  next  after  the  end  of  every  term, 
"  might  try,  in  Westminster  Hall,  all  manner  of  issues  which 
"  ought  to  be  tried  in  any  of  the  said  courts,  by  an  inquest  of  the 
"  said  county  of  Middlesex ,-  and  that  commissions  and  writs  of 
"  nisi  prius  should  be  awarded  in  such  cases  as  had  been  used  in 
"  any  other  shire  of  the  realm." 

Two  puisne  judges  were  required  lo  sit  at  nisi  prius,  in 
Middlesex,  in  the  absence  of  the  Chief  Justices  or  Chief  Baron, 
till  the  statute  12  Geo.  J.  c.  31.,  by  which  it  was  provided,  that 
any  one  judge  of  the  several  courts  of  record  at  IVestininster  Hall 
might  try  causes  in  the  manner  prescribed  by  18  Eliz.  c.  12., 
and  the  time  was  extended  to  the  space  of  eight  days  after  the 
end  of  every  term.  'Qy  a  subsequent  statute  [a),  this  time  was 
still  further  extended  to  fourteen  days.  And  by  the  statute 
1  Geo.  4.  c.  55.  §1.,  causes  may  be  tried  in  Middlesex  at  any 
time  during  the  vacation.  Trials  may  be  had  also  in  that 
county,  either  in  Westminster  Hall,  or,  with  the  consent  of  his 
majesty,  signified  under  his  sign  manual,  in  any  other  fit  place  in 
the  city  of  Westminster,  (b) 
said  Court,  to  try  Middlesex  issues  elsewhere  than  in  the  place  where  the  Court  of  Ex- 
chequer is  commonly  held  in  that  county,  during  the  period  of  rebuilding  the  said  court. 

In 


Gilb.  Hist. 
C.P.  91. 


Rep.ofPr.  in 
C.B.101. 
Williams  v. 
Jones. 

2  Hawk.  P.  C. 

C.42. 


1  Sid.  3 16. 
Anon. 

1  Ventr.315. 
Anon. 

2  Hawk.  P.  C. 

€.42. 

2  Leon.  110. 
Knevit  v. 
Taylor. 

Bro.  Proces, 
pi.  56.    2  Roll. 
Abr.  666. 


18  Eliz.  c.  12. 


(a)  24  G.  2. 

CIS.  $5. 
lG.4.  C.55. 
§1. 

(6)  Stat.  iG.  4. 
c.  21. ;  and  see 
the  statute 
.•5  0.4.  c.  87. 
for  enabling 
his  majesty's 
Court  of  Ex- 
chequer to  sit ; 
and  the  Lord 
Chief  Baron, 
or  any  other 
Baron  of  the 
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In  London,  trials  at  ?iisi  p7?/5  take  place  by  immemoriar  *Cainp.4^.  n. 
custom,  and  the  judges  sit  at  Guildhall  when  and  as  long  as  the 
exigency  of  business  requires.  And  by  statute  I  Geo.  4'.  c.  55.  ^  ^-  ^*  ^*  ^^* 
§  2.,  for  giving  further  facilities  to  the  proceedings  in  the  Court 
of  King's  Bench,  any  one  of  the  judges  is  authorized,  at  the 
request  of  the  Chief  Justice,  to  try  causes  at  7iisi  jmiis  at  the 
same  time  as  the  Chief  Justice.  So  that  two  causes  may  be 
proceeded  in  at  the  same  time.  This  statute  has  fallen  iqta 
disuse,  the  proceeding  being  found  inconvenient.  || 

(G)  Of  Notice  of  Trial. 

TT  is  in  one  case  said  that  notice  of  trial,  which  must  be  in  Goodright  v. 

writing,  cannot  be  given  in  the  country.  Y;  Hoblin, 

^^  ^  .....  Barnes,  298. 

But  in  a  subsequent  case  the  following  distinction  is  taken,  Taslibume  v. 
that  if  notice  of  trial  be  given  with  the  issue,  it  must  be  given  in   Havelock, 
town,  because  the  issue  can  only  be  delivered  in  town  :  but  that  Barnes,  soG. 
if  notice  of  trial  be  not  given  with  the  issue,  it  may  be  given  in 
the  country. 

Eight  days'  notice  of  trial  are  sufficient,  if  the  cause  is  to  be 
tried  in  London  or  Westminster,  and  the  defendant  do  not  reside 
above  forty  miles  from  these  cities  respectively. 

By  the  I'i  Geo.  2.  c.  17.  §  4.  it  is  enacted,  "  That  no  indict-  14G.2.  c.  17. 
"  ment,  information,  or  cause  whatsoever,  shall  be  tried  before  {  4. 
"  any  judge  of  assize  or  nisi  prius,  or  at  any  sitting  in  London 
"  or  Westminster,  where  the  defendant  resides  above  forty  miles 
"  from  the  said  cities  respectively,  unless  notice  of  trial  in 
'*  writing  has  been  given  at  least  ten  days  before  such  intended 
«  trial." 

Before  the  making  of  this  statute  the  practice  of  the  courts  Bowler  v. 
was  to  give  fourteen  days'  notice  of  trial,  if  the  cause  were  to  be  -le'ikin, 
tried  in  Londoti  or  Westminster,  and  the  defendant  resided  above     ^^^^* 
forty  miles  from  those  cities  respectively  ;  and  it  has  been  holden, 
that  as  the  words  of  this  statute  are  not  in  the  negative,  namely, 
that  no  more  than  ten  days'  notice  shall  be  given,  the  practice  of 
the  courts,  which  is  the  law  of  the  courts,  is  not  taken  away; 
and,  consequently,  that  fourteen  days'  notice  are  in  such  case  still 
necessary. 

[Although  the  venue  be  laid  in  London,  and  the  defendant  Brind  v. 
be  arrested  there,  yet,  if  his  residence  be  above  forty  miles  from  Torns,  3  BL 
town,  the  notice  required  by  the  statute  and  the  practice  of  the  Doug|j,g  y. 
court  must  be  given.  llay,4  Term 

But  if  one  of  several  defendants  reside  within  forty  miles'  of  p^^  Athhurtt 
London,  so  long  a  notice  is  not  necessary.]  j.  4  Term  R. 

II  And  where  a  defendant,  residing  in  town  at  the  issuing  of       *      * 
the  writ,  changes  his  residence  permanently  to  the  country  at   ''    Aihed.Y 
the  distance  of  above  forty  miles  from  town  before  the  delivery 
of  the  issue,  he  is  entitled  to  fourteen  days*  notice  of  trial.    And 
the  like  notice  b  required  where  the  defendant  usually  resides 
abroad,  and  has  no  settled  habitation  in  this  country.     Where 

3  C  2  the 
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•  the  defendant,  being  a  practising  attorney,  has  chambers  in  one 
of  the  Inns  of  Court,  and  a  house  above  forty  miles  from  Londorij 
or  where  he  has  a  permanent  residence  in  town,  from  which  his 
absence  is  merely  occasional  or  temporary,  eight  days'  notice  of 
trial  is  sufficient.  So  in  the  Exchequer  ii  is  a  rule,  that  in  all 
cases  where  the  venue  is  laid  in  the  country,  and  a  term's  notice 
is  not  necessary,  ten  days'  notice  of  trial,  exclusive  of  the  day  it 
is  given,  shall  be  deemed  sufficient  notice ;  but  if  the  venue  be 
laid  in  LojkIoji  or  Middlesex^  and  the  defendant  reside  above 
forty  miles  from  London^  then  the  plaintiff  shall  give  fourteen 
days'  notice  of  trial,  exclusive  of  the  day  it  is  given,  unless  a 
baron  shall  think  fit  to  order  otherwise.  || 

Frampton  v.  [Where  issue  is  joined  early  enough  in  a  term,  notice  of  trial 

J^^"g»j  g^        must  be  given  in  the  same  term.] 

yridd's'Prac.  807.  (7th  editOlJ 

sLill.Abr.  Notice   cannot   be   given  of   a   trial   at   bar   until  the   day 

'**•  appointed  for  the  trial  be  entered  in  the  book  of  the  clerk  of  the 

papers. 

By  the  ancient  rules  of  the  Courts  of  King's  Bench  and 
Common  Pleas,  a  whole  term's  notice  is  necessary  to  be  given, 
before  there  can  be  any  proceeding  in  a  cause  wherein  there  has 
been  no  proceeding  for  the  space  of  four  terms. 

Some  doubts  have  arisen  concernin<T  the  construction  of  these 

o 

rules ;  it  is  by  a  rule  of  the  Court  of  Common  Pleas  of  Easter, 

13  Geo.  2.  ordered,   "That  in   every  cause  wherein   there   has 

"  been  no  proceeding  for  four  terms,  exclusive  of  the  term  in 

"  which    the   last   proceeding  was,    the  party  who  desires  to 

"  proceed  again  shall  give  a  term's  notice  to  the  other  party  of 

"  such  proceeding ;  that  such  notice  shall  be  given  before  the 

"  essoign-day   of  the  fifth   or  other  subsequent  term  ;    that   a 

"  judge's  summons,  if  no  order  has  been  made  thereupon,  shall 

*'  not  be  deemed  a  proceeding;  but  that  notice  of  trial,  although 

"  it  was  afterwards  countermanded,  shall  be  deemed  a  proceed- 

"  ing  within  the  meaning  of  this  rule." 

Tidd'sPrac.  ||But  a  judge's  order,  or  notice  that  plaintiff  will  proceed  in 

798.  (7th  ed.)    ^^  cause  which  has  not  been  acted  under,  is  such  a  proceeding 

as  to  prevent  the  necessity  of  a  term's  notice.    The  rule  does  not 

extend  to  trials   by  proviso,  or  a  motion  for  judgment  as  in 

case  of  a  nonsuit.  || 

1  Sid.  92.  It  has  been  holden,  that  although  a  cause  have  been  at  issue 

Powi8*B  case,     more  than  four  terms,  if  the  trial  have  been  delayed  by  reason  of 

privilege  of  parliament,  it  is  not  necessary  to  give  a  whole  term's 

notice  of  trial. 

Ihid.  It  has  been  also  holden,  that  if  the  trial  of  a  cause,  which  has 

[Hayley  V.         been  at  issue  above  four  terms,  have  been  delayed  part  of  the 

*^i'^^9 1    "^      ^^"^®  ^y  ^"  injunction  from  a  court  of  equity,  it  is  not  necessary 

*  to  give  a  whole  term's  notice  of  trial. 

Barn.  301.  If  notice  of  trial  have  been  countermanded,  it  cannot  after- 

Smith  v.Hoff.    wards  be  continued  ;  but  new  notice  must  be  given. 
Bam.  297.  If  the  name  of  the  cause  be  not  inserted  in  the  notice  of 

trial. 
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trial,  the  notice  is  not  good ;  and  this  defect  is  not  cured  by  Jacob  v. 
inserting  the  name  in  the  continuance  of  the  notice.  Marsh. 

Notice  of  trial  can  be  continued  only  once ;  for  the  court  will  Bam.  292. 
not  suffer  this,  which  amounts  to  giving  short  notice  of  trial,  to  ^y.^^  ^• 
be  done  a  second  time.  rg  Str  1119. 

Greenv.  Giftard,  S.P.] 

But  if  the  full  time  required  for  new  notice  of  trial  be  given  fbid. 
in  a  second  notice  of  continuance,  this  is  good  as  a  new  notice  of 
trial;   for  the  court  will   reject  the  words   of  continuance  as 
surplusage. 

If  a  cause  be  made  a  remanet  pro  defectu  juratarum,  new   2Lill.Abr.744. 
notice  of  trial  must  be  given. 

It  is  said,  that  if  a  cause  were  made  a  remanet  by  the  judge,   2Lill.Abr.745. 
because  there  was  not  time  to  try  it,  there  is  no  necessity  to  give 
a  new  notice  of  trial ;  for  that  the  defendant  is  in  such  case  bound 
at  his  peril  to  attend  until  the  cause  is  tried. 

U  Where  a  cause  is  a  remanet,  no  new  notice  of  trial  is  ever  Tidd*s  Prac. 
given  in  Londoii  or  Middlesex;  for  defendant  is  bound  to  attend  758. (9th ed.) 
till  the  cause  is  tried,  and  where  a  cause  is  made  a  remanet  to  the 
next  sittings  by  order  of  7iist  pius^  no  fresh  notice  of  trial  is 
requisite.  But  if  the  trial  is  put  off  by  order  of  court,  there  must 
be  a  fresh  notice,  which  also  seems  requisite  after  the  cause  is 
made  a  remanet  at  the  assizes.  || 

[Although  the  plaintiff  has  undertaken  peremptorily  to  proceed  Ifield  v. 
to  trial  at  the  next  assizes,  yet  the  defendant  is  not  bound  to   ^^fe' 
attend  and  be  prepared  with  witnesses,  ^-c,  without  having  had   *     * 
notice  of  trial.     Nor  will  he  be  allowed  the  costs  of  such  attend- 
ance and  preparation,  though  he  obtain  judgment  as  in  case  of  a 
nonsuit,  on  account  of  the  plaintiff's  not  proceeding  to  trial.] 

If  the  defendant  proceed  to  trial  of  a  cause  under  a  writ  of  Ren.  of  Pr.  in 
nisi prius  with  proviso,  he  is  liable  to  the  same  rules,  as  to  the  ^' "' *^^* 
giving  notice  of  trial,  as  the  plaintiff  would  have  been.  Leaver. 

It  has  been  holden,   that  although   the  defendant,  who  has   Sayer,9o. 
removed  an  indictment,  be  obliged  by  the  recognizance  entered  Rex  v.  Purser, 
into  upon  removing  it,  to  try  the  issue  which  shall  be  joined  at  the 
next  assize,  he  must  give  notice  of  trial :  and  that  entering  notice 
in  the  office-book  is  not  sufficient  notice. 

Notice  of  countermandiug  a  trial,  which  must  be  in  writing,  §?7J;^p®' 
may  be  given  in  the  country.  ™  ("sth"^-) 

It  was  heretofore  sufficient  to  give  two  days*  notice  of  counter-  R^le  of  K.  B. 
manding  tlie  trial  of  a  cause  which  was  to  be  trii*d  at  a  sitting  in  ^**^"'  ^  ""' 
London  or  Westminster, 

It  was  also  heretofore  sufficient  to  give  two  days  notice  of  Bam.  305 
countermanding  the  trial  of  a  cause  which  was  to  be  tried  at  an  n-'i^^p^n. 
assize,  unless  the  notice  were  delivered  to  the  agent  in  town ;  in 
which  case  four  days*  notice  was  necessary. 

By  the  14  G.  2.  c.l7.  §5.  it  is  enacted,  "  That  where  any  uG.s.  c.  17. 
"  party  shall  have  given  notice  of  the  trial  of  any  cause  before  i^jj,,  p,^^ 
**  any  Judge  of  assize  or  nisi  prius,  or  at  any  sitting  in  London  or   7^9,  ^^^  ed.)| 

3  C  3  ♦«  Westminstery 
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•"  Westminster,  where  the  defendant  lives  above  forty  miles  from 

**  the  said  cities  respectively,  and  shall  not  afterwards  counter- 

*'  mand  the  same  in  writing  six  days  at  the  least  before  such 

*'  intended  trial,  every  such  party  shall  be  obliged  to  pay  the 

*'  like  costs  and  charges,  as  if  such  notice  of  trial  had  not  been 

**  countermanded." 

Reg.  gen.  [Where  short  notice  of  trial  is  to  be  accepted  in  country  causes, 

Ti!ld''rPrar°*  ^^  ^^  ^^^^  ^"^^  ^^  ^^^^  ^^"^^  ^^  King's  Bench  that  such  notice  shall 

757.(9thctl.)    be  given  at  least  four  days  before  the  commission-day,  one  day 

exclusive,  and  the  other  day  inclusive.     But  in  town  causes,  two 

days*  notice  seems  sufficient  in  such  case ;  but  it  is  usual  to  give 

as  much  more  as  the  time  will  admit.    And  Stmday  is  to  be 

accounted  a  day  in  these  notices^  unless  it  be  the  day  on  which 

the  notice  is  given.] 

(H)  OfputtingoffaTrial. 

1  Ventr.53.       HPHE  trial  of  an  indictment  was  proceeded  to,  notwithstanding 

Rex  V.Benson.  an  order  under  the  sign  manual  to  the  clerk  of  the  crown  to 

enter  a  cessei'  of  prosecution.     And  by  the  court  —  We  are  not 

to  delay  a  cause  by  reason  of  the  great  or  little  seal. 

MS.  R.  Rex  v.       ^  motion  being  made,  at  the  instance  of  the  defendant,  to  put 

Stnart,  Trin.     off  the  trial  of  an  indictment  for  a  misdemeanor  on  account  of 

ooG.2.  the  absence  of  a  material  witness,  it  was  insisted,  that  the  trial 

ought  not  to  be  put  off,  because  the  prosecution  was  carried  on 

at  the  expence  of  the  crown ;  but  the  court,  without  hesitation, 

made  a  rule  for  putting  it  off. 

Rex  V.  Mor-  II The  Court  of  King's  Bench,   upon  application  of  the  de- 

phew,  fendant,  postponed  the  trial  of  an  information  for  a  misdemeanor 

2Maul.&S.      upon  the  defendant's  consenting,  by  writing  under  his  own  hand, 

to  the  examination  upon  interrogatories  of  a  witness  for  the 

crown. 

Macaulay  v.  So,  that  court  put  off  a  trial  to  enable  the  defendant  to  apply 

Thorpe,  for  q  commission  for  examining  witnesses  abroad  on  interro- 

1  Chit.  R.  685.  gatories,  in  order  to  support  pleas  of  justification  to  a  declaration 

for  libel,  where  it  appeared  that  the  plaintiff  had  not  promptly 

brought  an  action  after  the  publication  of  the  libel,  and  had  been 

otherwise  dilatory  in  bringing  the  cause  to  issue. 

Saunders  v.  ^"^  ^^^  court  will  not  put  off  a  trial  at  the  instance  of  the 

Pittraan,  defendant,  on  account  of  the  absence  of  a  material  witness,  after 

iBos.&P..'3.;  he  has  pleaded  a  sham  plea  by  which  a  trial  has  been  lost,  unless 

P  ^^To'^^'*    ^^  ^^^^  P^y  ^^^  nioney  into  court,  nor  if  he  has  conducted  him- 

(9th  edit.)         ^^^^  unfairly,  or  been  the  cause  of  any  improper  delay.  || 

c  11  ^^^  In  an  action  by  an  administrator,  a  motion  was  made  to  put  off 

balk.  646.  ,  .   ,  .,•'..  ...  .  1         •    1  ^     r 

Salisbury  v.       ^"^  trial,  until  a  suit  in  a  spiritual  court  concerning  the  right  oi 

Proctor,  the  plaintiff  to  be  administrator  should  be  determined.     The 

Salk.  649.  motion  was  refused.    And  by  the  court — A  court  of  common  law 

^^^'^  cannot  take  notice  of  a  proceeding  in  an  ecclesiastical  court. 

1  Barnard  44  ^  motion  was  made  to  put  off  a  trial ;  because  the  costs  for 

Smitji  V.  Lid-*  not  proceeding  to  trial  of  the  same  cause  had  not  been  paid.   At 

cote,  first  the  court  said  that  the  application  ought  to  have  been  for  an 

attachment 
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attachment  for  nonpayment  of  the  costs ;  but  it  appearing  that 
an  attachment  would  answer  no  purpose,  the  plaintiff  being 
already  in  custody,  a  rule  was  made  for  putting  off  the  trial. 

It  is  not  usual  to  make  a  rule  for  putting  off  the  trial  of  a 
cause  longer  than  to  the  next  term,  or  the  next  assize,  after  the 
rule  for  putting  it  off  is  made. 

But  upon  the  particular  circumstances  of  a  case,  the  court  will  Rep.  of  Pr.  3i 
make  a  rule  for  putting  off  the  trial  of  a  cause  to  the  second  term  ^-  P-  45. 119. 
after  the  rule  for  putting  it  off  is  made. 

It  is  a  general  rule,  that  a  motion  for  putting  off  a  trial  must  Rep.  of  Pr.  in 
be  made  two  days  at  the  least  before  the  day  on  which  the  cause  ^-  ^-  ^- 
stands  for  trial.  sT^i 

But  upon  the  particular  circumstances  of  a  case  the  court  will  g^^.^^  ^^2. 
dispense  with  this  rule.     After  a  cause  had  been  called  on  and  Hart  v. 
made  a  remanet  by  consent,  a  motion  was  made  for  putting  off  Whitlock. 
tlie  trial  on  account  of  the  absence  of  a  material  witness.     A 
rule  for  putting  it  off  was  made;  because  it  appeared,  that  it  did 
not  come  to  the  knowledge  of  the  defendant,  that  this  witness 
was  a  material  one,  time  enough  to  make  the  motion  for  putting 
off  the  trial  two  days  before  the  day  on  which  the  cause  was  to 
have  been  tried. 

A  motion  was  made  to  put  off  the  trial  of  a  cause  upon  the  Bam.  437. 
affidavit  of  a  third  person,  that  J.  S.,  an  absent  person,  was  a  Carter  v. 
material  witness  for  the  defendant.     No  rule  was  made.     And  Uppington. 
by  the  court  —  The  affidavit,   that  an  absent  witness  is  a  ma- 
terial one,  must,  in  order  to  obtain  a  rule  for  putting  off  a  trial, 
be  made  by  the  defendant  himself. 

The  defendant's  attorney,  in  order  to  obtain  a  rule  for  putting  Rep.  of  Pr.  in 
off  a  trial,  made  affidavit  that  J.  S.  was  a  material  witness  for  ^-.P-  ^^' 
the  defendant ;  and  that  he  was  beyond  Yoi'k,  and  could  not  be  ^airen 
in  Lotidon  time  enough  to  give  evidence  at  the  trial.     No  rule  Hil.  7  G.  s. 
was  granted.      And  by  the  court  —  It  is   settled,  that  a  trial 
ought  not  to  be  put  off  on  account  of  the  absence  of  a  witness, 
unless  the  defendant  himself  make  an  affidavit,  that  the  witness 
is  a  material  one. 

But  it  appears,  from  a  subsetjuent  case,  that  it  is  not  always  Ram.  448. 
necessary,  in  order  to  obtain  a  rule  for  putting  off  a  trial  on  Da>  v.Samson. 
account  of  the  absence  of  a  witness,  that  the  defendant  himself 
should  make  affidavit  that  the  witness  is  a  material  one.  Upon 
shewing  cause  against  a  rule  for  putting  off  a  trial  on  account 
of  llic  absence  of  a  witness,  it  was  objected,  that  the  affidavit  of 
the  witness  being  a  material  one  was  not  made  by  the  defendant 
himself.  The  rule  was  made  absolute.  And  by  the  court  — 
There  may  be  a  case,  wherein  a  third  person  can  swear  that  a 
witness  is  a  material  one,  and  the  defendant  himself  cannot;  as 
if  a  factor  sell  goods  for  his  jirincipal,  and  employ  a  porter  to 
deliver  them,  the  factor  in  this  case  knows  the  jwrtcr  to  be  a 
material  witness,  but  the  defendant  docs  not. 

In  order  to  put  off  a  trial  on  accoimt  of  the  absence  of  a  wit-  i^^,^  „f  p^  \^ 
ness,  the  affidavit  must  be  jx)sitive  that  the  witness  is  a  material  C.P.  8I. 
one ;  for  the  court  will  never  delay  a  plaintiff  without  apparent  Wdbcrry  v. 

3  C  4  couse,  ^"^^'•' 
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cause,  and  nothing  is  so  easy  as  for  a  defendant  to  swear  that  he 
believes  a  witness  to  be  a  material  one. 

If  it  appear  tiiat  the  witness,  whose  absence  is  made  the  ground 
of  a  motion  for  putting  off  a  trial,  was  not  absent  at  the  time 
notice  of  trial  was  given,  the  court  will  not  make  a  rule  for  put- 
ting off  the  trial. 

It  is  in  the  general  required,  that  the  affidavit  for  obtaining  a 
rule  to  put  off  a  trial  on  account  of  the  absence  of  a  witness, 
should  shew  at  what  time  the  witness  is  expected  to  return. 

not  seem  necessary  to  state  in  the  affidavit  the  name  of  the  witness,  2  Dow.  &  Ry.  420. 
4  Dow.  &  Ry.  832.11 

But  it  is  said,  that  it  is  not  always  necessary  to  shew  this  ;  for 
that  in  some  cases,  as  if  the  witness  be  gone  in  a  ship  belonging 
to  a  fleet  in  the  king's  service,  it  is  impossible  to  form  a  judg- 
ment at  what  time  he  will  return,  unless  the  person  who  makes 
the  affidavit  know  what  instructions  were  given  to  the  commander 
of  the  fleet. 

[Where  there  is  no  cause  of  suspicion,  the  affidavit  to  put  off 
the  trial  on  account  of  the  absence  of  a  material  witness  is  suffi- 
cient in  the  common  form ;  namely,  that  the  person  absent  is  a 
material  witness,  without  whose  testimony  the  defendant  cannot 
safely  proceed  to  trial ;  that  he  has  endeavoured,  without  effect, 
to  get  him  subpcena'd,  but  that  he  is  in  hopes  of  procuring  his 
future  attendance.  But  if  there  be  any  cause  of  suspicion,  the 
court  should  be  satisfied  from  circumstances,  first,  that  the  per- 
son absent  is  a  material  witness ;  secondly,  that  the  party  applying 
has  not  been  guilty  of  any  laches  or  neglect ;  and  thirdly,  that 
he  is  in  reasonable  expectation  of  being  able  to  procure  his 
attendance  at  some  future  time.] 

A  motion  was  made  to  put  off  a  trial,  because  the  witness 
who  could  prove  a  set-off  was  absent ;  but  the  court  was  of 
opinion,  that  as  this  is  a  collateral  defence,  and  there  is  no  in- 
stance in  which  a  trial  has  in  such  case  been  put  off,  the  trial 
ought  not  to  be  put  off. 

[The  illness  of  the  defendant's  attorney,  and  the  publication 
of  a  paper  with  intent  to  influence  the  jury,  have  been  admitted 
as  causes  for  putting  off  the  trial.] 
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(a)  3  Camp. 
53,  34.     It 
had  previously 
been  decided 
by  Lord  Ken- 
yon,  as  was  for- 
merly ruled 
by  Lord 
Mawsfield,  in 
a  Chester  case, 
that  the  trial 
could  not  be 
put  off,  in 
favour  of  the 
plaintiff,  in  an 


II  An  application  to  put  off  a  trial  beyond  the  present  sittings, 
or  from  sittings  to  sittings,  is  never  allowed  in  the  King's  Bench 
on  the  part  of  the  plaintiff,  who  having  a  control  over  his  own 
record,  has  only  to  withdraw  it,  if  he  find  he  is  not  prepared  to 
try  the  cause,  {a)  Much  valuable  time  is  thus  saved,  which 
would  be  wasted  in  these  applications.  Nor  is  there  any  great 
hardship  imposed  upon  the  plaintiff;  for  even  if  the  judge  were 
to  make  an  order  to  put  off  the  trial,  he  must  pay  costs  to  the 
defendant;  and,  either  way,  he  could  bring  on  his  cause  again 
for  trial  with  equal  facility.  But  where,  from  the  sudden  in- 
disposition of  a  witness,  who  may  be  able  again  to  attend  in  the 
course  of  a  day  or  two,  or  for  any  temporary  reason,  the  plaintiff 

is 
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is  prevented  from  trying  his  cause  in  its  order  in  the  paper,  and  action  on  a 

yet  has  ground  to  believe  he  shall  be  able  to  try  it  before  the  ^^'33^0% 

sittings  are  over,  it  would  be  too  much  to  make  him  withdraw  j^  g  * 

his  record ;   and  a  judge  at  nisi  prius  will  therefore,  upon  these  (6)  3  Camp, 

grounds,  make  an  order  for  the  trial  to  stand  over  till  such  time  333,  334. 
as  the  witness  is  likely  to  attend.  (^)|| 

(I)  At  what  Time  an  Indictment  may  be  tried  before 
Justices  of  Oyer  and  Terminer. 

TT  has  been  holden,  by  all  the  judges  o^  England^  that  judges  Keilw.  159. 

of  oyer  and  tcrniinei'  cannot  proceed  to  the  trial  of  an  indict- 
ment upon  the  day  that  issue  is  joined;  but  that  justices  of  gaol 
delivery  may. 

The  reason  given  for  the  difference  is,  that  as  justices  of  gaol  4  Inst.  164. 
delivery,  some  time  before  their  coming,  issue  a  general  precept  2  Inst.  568. 
to  the  sheriff,  for   returning  before  them  at  the  day  of  their  ^  ^^^i^^ 
session  twenty-four  out  of  every  hundred,  to  do  those  things  ^'     '  ^    ' 
which  shall  be  enjoined  them  on  the  part  of  the  king,  it  is  pre- 
sumed, that  there  are  always  enough  of  those  returned  under 
the  general  precept  in  court,  out  of  whom  the  sheriff,  an  award 
being  for  that  purpose  made  by  the  court,  may  return  a  jury 
immediately  under  the  general  precept. 

This  reason  does  not  appear  to  be  conclusive ;  for  a  general  2  Hawk.  P.  C. 
precept  is  issued,  at  the  same  distance  of  time  before  their  hold-  ibid, 
ing  of  a  session,  and  in  the  very  same  terms,  by  justices  of  oyer 
and  icrmijicr. 

But  whether    the  difference  depends   ujwn   usage,  or  upon  ^  j^^^^  ^g^ 
whatsoever  it  does  depend,  the  law  seems   to  be  settled,  that  2  Inst.  568. 
justices  of  oyer  and  teitniner  cannot  award  a  jury  for  the  trial  9  Rep.  lis. 
of  an  indictment,  to  be  returned  immediately  out  of  those  re-  2  Hawk.  P.  C. 
turned  under  the  general  precept ;  but  that  they  must  issue  a      *  *"^'^ 
venire  facias  for  the  returning  of  a  jury. 

It  was  in  one  case  insisted,  that  justices  of  gaol  delivery  have  Cro.  Car.  340. 
not  a  power  to  award  a  jury  to  be  returned  immediately  for  the  Rex  v.  Chap- 
trial  of  an  indictment,  unless  the  party  indicted  be  in  prison  ;  but  nian. 
the  opinion  of  the  court  was,  that  such  justices  can  as  well  do 
this  where  the  party  is  not  in  prison  as  where  he  is. 

It  is  said  by  Coke  C.  J.,  that  although   justices  of  oyer  and  4  Inst.  164. 
terminer  cannot  award  a  jury,  to  be  returned  immediately  for  the  ^  '"^'*  ^^^' 
trial  of  an  indictment  out  of  those  returned  under  the  general 
precept,  they  have  a  power  in  all  cases  to  award  a  venire  facias 
returnable  immediately,    and  he  cites  divers  old  cases  in  which 
such  power  was  in  fact  exercised. 

But  it  seems  to  be  the  better  opinion,  that  justices  o^oyere^xxd 
terminer  cannot  award  a  venire  facias  returnable  in  less  than  fifteen 
days. 

In  one  case  a  venire  facias  returnable  immediately,  which  was  1  Sid.  99. 
awarded  by  justices  of  oyer  and  ta  miner  for  the  trial  of  an  in-  Rcxf.r  "^ 
dictroent  for  barratry,   was  holden  to  bo  good ;  because  it  had 

been 
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been  awarded  with  the  consent  of  the   party  indicted ;  which 
shews  that  without  such  consent  it  would  not  have  been  good. 
2  Roll.  Abr.  And  it  may  be  inferred  from  divers  other  cases,  that  justices  of 

626.  oifer  and  iennincr  cannot  award  a  venire  facias^  returnable  in  less 
z[^'  9^*  than  fifteen  days  for  the  trial  of  an  indictment. 

9  Ren,  118.  If  an  indictment  be  found  in  a  county  wherein  the  Court  of 

Ld.  Sanchar's     King's  Bench  sits,  a  venire  facias^  returnable  immediately,  may 

case.  be  awarded  for  the  trial  of  the  indictment.    But,  if  an  indictment 

for  a  misdemeanour,   found  in  a  county  wherein  the  Court  of 

King's  Bench  does  not  sit,  be  removed  into  that  court,  a  venire 

facias  returnable  in  less  than  fifteen  days  cannot  be  awarded  for 

the  trial  of  the  indictment. 

(K)  Of  the  Manner  of  trying,  where  more  than  one 
Issue  is  to  be  tried. 

1  Inst.  125.       JF  in  an  action  against  two,  one  of  the  defendants  plead  a  plea 

2  Roll.  Abr.  in  abatement,  and  the  other  a  plea  which  goes  to  the  action, 
628.  pi.  7.         and  issues  be  joined  upon  both  pleas,  the  issue  upon  the  plea  in 

abatement  ought  first  to  be  tried ;  because,  if  this  be  found  against 
the  plaintiff,  the  whole  action  abates. 

1  Inst.  125.  ^"  ^  personal  action  against  two,  one  of  the  defendants  plead 
Bro.  Trial,  pi.  ^  P^^a  which  goes  to  the  action,  and  the  other  a  plea  which  cx- 
1.  pi.  48.           tends  only  to  himself,  and  issues  be  joined  upon  both  pleas,  the 

2  Roll.  Abr.       issue  upon  the  former  plea  ought  to  be  first  tried;  because,  if 

627.  p  .   .         ^j^jg  ^^  found  against  the  plaintiff,  the  other  defendant  may  take 

advantage  of  the  verdict,  in  which  case  there  will  be  an  end  of 
the  action. 

1  Inst.  125.  If  in  an  action  of  trespass  against  two,   one  of  the  defendants 

2  Roll.  Abr       plead  a  release,  and  the  other  a  plea  which  extends  only  to  him- 

628.  pi.  5.         ggif^  jjg  j^Q^  guilty,  or  a  justification,  and  issues  be  joined  upon 

both  pleas,  the  issue  upon  the  former  plea  shall  be  first  tried;  be- 
cause, if  this  be  found  against  the  plaintiff,  it  makes  an  end  of  the 
action ;  the  discharge  oTone  defendant  being  in  such  case  a  dis- 
charge of  both. 
Bro.  Trial,  pi.  If  a  personal  action  be  brought  against  two,  and  one  of  the 
^®*  defendants  plead  a  plea  which  extends  to  himself  only  upon  one 

day,  and  the  other  a  plea  which  extends  to  himself  only  upon  a 
subsequent  day,  and  issues  be  joined  upon  both  pleas,  the  issue 
upon  the  former  plea  ought  to  be  first  tried ;  because  it  shall  be 
intended  to  have  been  first  pleaded. 
2  Inst.  125.  ^^  ^  ^^^  action  be  brought  by  J.  S,  as  heir  to  his  father  against 

1  Roll.  Abr.  two,  and  one  of  the  tenants  plead  a  plea  which  extends  only  to 
628.  pi.  9.  himself,  and  the  other  a  plea  which  goes  to  the  action,  as  that 
the  demandant  is  a  bastard,  and  issues  be  joined  upon  both  pleas, 
it  is  not  material  which  of  the  issues  is  first  tried ;  for,  although 
that  which  goes  to  the  action  be  first  tried  and  found  against  the 
demandant,  the  other  shall  nevertheless  be  tried;  because  the  de- 
mandant may  recover  that  part  of  the  land  of  which  the  other 
tenant  is  in  the  possession. 

If 
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If  in  an  action  an  issue  be  joined  as  to  part,  and  there  be  a  de-   i  inst.  125. 
murrer  as  to  the  residue,  it  is  in  the  discretion  of  the  court,  to 
order  the  issue  to  be  first  tried,  or  the  demurrer  to  be  first 
argued. 

H  Where  there  are  several  issues  in  law  and  in  fact,  it  seems  2WiU.Saund. 
now   in    practice  to  be  generally  in    the   plaintiff's   option  to  soo. 
have  the   issues  in   law  determined  either  before  or  after  the 
trial  of  the  other  issues.    But  though  the  plaintiff,  in  ordinary  Burdett  v. 
cases,  has  a  right  to  marshal  his  own  proceedings,  provided  he  Coleman, 
conform  to  the  rules  and  practice  of  the  court,  yet  still  if  the   is  East,  41. 
court  see  that  the  ends  of  justice  will  be  better  promoted  by  first  ^  * 
determining  the  question  of  law  on  tlie  demurrer,  they  will  post- 
pone the  trial  of  the  issue.    In  fact,  where  the  course  of  proceed- 
ing rests  with  the  parties,   it  is  often  advisable  to  determine  the 
demurrer  first ;  for  if  it  goes  to  the  whole  cause  of  action  and  is  Tidd*s  Pract. 
determined  against  the  plaintiff,  it  is  conclusive,  and  there  is  no  776. 
occasion    afterwards  to  try  the   issue   in  fact:    whereas    if  the  2  Will.  Saund. 

»  .  *  K.    '500 

issue  in  fact  is  tried  and  found  for  the  plaintiff,  he  must  still  pro- 
ceed to  the  determination  of  the  demurrer,  and  if  that  be  deter- 
mined against  him  he  will  not  be  allowed  his  costs  on  the  trial  of 
the  issue  in  fact.  2d.  This  mode  of  proceeding  prevents  confu- 
sion and  embarrassment  at  the  trial,  particularly  where  contin- 
gent damages  are  to  be  assessed.  Srd.  The  determination  of  an 
issue  in  law  is  generally  more  expeditious  and  less  expensive 
than  the  trial  of  an  issue  in  fact :  and,  lastly,  whether  the  de- 
murrer go  to  the  whole  or  part  of  the  cause  of  action,  if  the 
plaintiff  proceed  to  argue  it  first,  and  the  court  are  of  opinion 
against  him,  he  may  amend  as  at  common  law ;  but  after  the 
cause  has  been  carried  down  to  trial,  he  cannot  amend  any  fur- 
ther than  is  allowable  by  tlie  statutes  of  amendment.  || 

At  a  trial  at  bar,  in  which  eleven  issues  directed  by  the  Court  of  g^^gj.  j^j 
Chancery  were  to  be  tried,  it  was  moved,  that  the  evidence  as  to  Kemp' v. 
the  different  issues  might  be  gone  through  separately,  and  the  case  Mackerill. 
of  Lord  Thanet  v.  Sir  Edward  Knatchhidl  was  cited ;  in  which 
divers  issues  directed  by  the  Court  of  Chancery  had  been  tried 
in  divers  terms.    This  was  consented  to  by  the  other  side.    And 
by  the  court — The  doing  of  this  is  quite  reasonable :  for  if  the 
evidence  be  not  gone  through  separately,  it  must  in  summing  up 
be  separated  by  the  judge,  otherwise  tlie  jury  will  not  be  able  to 
find  a  proper  verdict 

(L)  Of*  granting  a  new  Trial. 
1.  In  the  General. 
T^HE  case  of  JVood  v.  Git?isfon,  which  was  in  the  year  1655,  is  Stv.  462. 
the  first  case  reported  in  the  books,  wlicrein  a  new  trial  was  Wood  v. 
granted.  Gunston. 

But  it  is  said,  that  it  ought  not  from  thence  to  be  concluded,   ^  p  ^^^ 
that  this  was  the  first  instance  of  granting  a  new  trial ;  for  tlint  the  207!  Rex  v. 
silence  of  reporters  as  to  this  matter  may  be  imputed  to  its  not  the  Corp.  of 
having  been  formerly  the  practice  to  report  what  was  done  by  Bewdlcy. 
courts  upon  motions. 

It 
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Salk.  648.  It  is  said  by  Holt  C.  J.  that  the  f^anting  of  new  trials  must 

Argent  v.  Dar-  have  been  much  more  ancient  than  the  case  of  Wood  v.  Gwiston ; 
m'  1  ^nq^^t     ^^^^"s^  *^  ^^  1^"?  before  this  case  a  good  cause  of  challenge  to 
is  said  that        a  juror,  that  he  had  before  been  a  juror  m  the  same  cause. 
Lord  HoU  cited  a  case  in  Edward  tlie  Third's  time,  where  a  new  trial  was  granted,  because  a 
great  lord  concerned  in  the  cause  sat  upon  the  bench  at  the  trial.] 

Stra.  995.  I^"^  ^^  *s  said  in  another  case,  that  what  is  said  by  HoU  C.  J. 

Rex  V.  Bell,      in  the  case  of  Argent  v.  Darrel  is  not  of  much  weight ;  for  that 
the  challenge,  because  a  man  had  before  been  a  juror  in  the  same 
cause,  might  have  been  where  a  venire  facias  de  novo  had  been 
awarded. 
||6  Taunt.  444.       [If  an  issue  be  directed  by  a  court  of  equity,  the  motion  for  a 
^  ^V\n  ^^*  "^^  ^^'^^  must  be  made  before  that  jurisdiction.      But  in  that 
where  on"the    ^^^'   ^^  *^  ^^^'  ^^  ^^  ^^^»  ^^  ^^^  aside  the  verdict ;    for  a  court  of 
trial  of  an  issue  equity  frequently  grants  a  new  trial  without  setting  aside  the  ver- 
directed  by       diet,  which  is  of  great  consequence  to  the  parties ;  for  then  it  may 
rh  ^^^t\  ^  given  in  evidence,  though  not  conclusive  ;   either  party  being 

leave ^r given  ^^  liberty  to  shew  on  what  grounds  it  was  obtained.]  [a) 
by  the  judge  to  move  for  a  new  trial,  the  motion  may  it  seems  be  made  in  the  court  where  the 
cause  was  tried.  2  Chitt.  R.  270.  And  in  an  action  brought  under  the  Lord  Chancellor's  order, 
the  application  for  a  new  trial  must  be  made  in  the  court  where  the  cause  is  depending. 
Coop.  Ca.  96.  4  Maule  &  S.  192. ;  and  see  1  Eden,  270.  1  Vern.  292.  4  Ves.  206.  6  Ves.  90. 
9  Ves.  165.    11  Ves.  52.  3  Ves.&  B.  41.    Tidd,  915.  (9th  ed.)|| 

[{a)  This  rule  The  proper  time  of  moving  for  a  new  trial,  if  the  cause  were 
holds  in  cri-  tried  in  term,  is  within  the  first  four  days  after  the  day  upon 
minal.as  well  ^ijjch  it  was  tried  ;  if  it  were  tried  in  a  vacation,  within  the  first 
thoushlrf^*  ^^"**  ^^y^  ^^  ^^^^  "^^^  *^^^^" '  ^scause  judgment  may  be  entered 
either,  if  it  ap-  up  after  such  four  days  are  respectively  past,  [a) 
pear  to  the 

court  at  any  time  before  judgment  that  injustice  has  been  done  by  the  verdict,  they  will  inter- 
pose, and  grant  a  new  trial.  Rex  v.  Holt,  5  Term  R.  436.  Rex  v.  Gough,  Dougl.  797.  Birt 
▼.  Barlow,  id.  171.]     ||Fj</e  2  Bos.  &  Pul.  393.     5  Maule  &  S.  500.     Tidd  912.  (9th  ed.)|| 

Stnu  995.  I^"t  it  has  been  holden,  that  if  judgment  have  not  been  in  fact 

Oilman  v.  entered  up,  a  motion  may  be  made  for  a  new  trial  after  the  day 
Smith,  Mich,     upon  which  it  might  have  been  entered  up  is  past. 

*   '  In  a  later  case  however  it  was  holden,  that  a  new  trial  cannot 

WilTuVlien-  ^^  moved  for  after  the  day  on  which  judgment  might  have  been 
net.  entered  up  is  past,  although  it  have  not  been  in  fact  entered  up  ; 

unless  the  matter  upon  which  the  motion  is  founded  were  not 

discovered  until  such  day  were  past. 
T  rtie^^ll  ^'  ^^  ^"  ^^^  general  true,  that  a  motion  for  a  new  trial  cannot 

Stamp.  ^^  made  after  moving  in  arrest  of  judgment. 

||4  Bam.  &  C.  160.     6  Dow.  &  Ry.  281.1| 

Rep.  of  Pr.  in        But  if  the  matter  upon  which  the  motion  for  a  new  trial  is 

C.  B.  124.  founded  were  not  discovered  at  the  time  o(  moving  in  arrest  of 

Fowl  r  ^  judgment,  a  motion  for  a  new  trial  may  be  made  after  moving  in 

||TrddT9i3.  arrest  of  judgment. 

[Regularly  ^"^  ^  ^^^^  ^^  "®^  ^^^  ^se,  the  Court  will  sometimes  give  leave 

the  motion  for  to  move  for  a  new  trial  after  moving  in  arrest  of  judgment ;  be- 
cause, 
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cause,  if  there  be  reason  to  arrest  the  judgment,  it  would  be  new  trial 
nugatory  for  the  parties  to  be  at  tlie  expense  of  a  second  trial.        ^^"^'^i,'^'^^" 

tion  in  arrest  of  judgment,  1  Burr.  334. ;  but  the  discussion  of  the  latter  motion  may  precede 
that  of  the  former,  for  the  reason  assigned  in  the  text.     6  Term  R.  627.] 

II  When  a  bill  of  exceptions  has  been  tendered  the  court  will  2  Chitt.  R. 
not  grant  a  motion  for  a  new  trial,  unless  the  exceptions  are  272.Tidd,  915, 
abandoned,  and  if  pending  the  motion  for  a  new  trial  the  parties 
serve  a  writ  of  error,  it  is  an  admission  of  the  facts  of  the  case,  and 
the  new  trial  will  be  refused.  || 

A  new  trial  may  be  moved  for  although  the  verdict  be  special ;  Bunb.  51. 
for  the  intention  of  a  special  verdict  can  only  be  to  reserve  a  J^^'"^"'^  ^• 
question  of  law  for  the  opinion  of  the  court,   in  case  the  verdict     ^^^^  * 
shall  stand. 

If  due  notice  of  the  trial  were  not  given,  this  is  a  good  reason  Salk.  646. 
for  granting  a  new  trial;   but  if  a  defence  were  made,  the  court  Thermolin  v. 
will  not  grant  a  new  trial,  although  due  notice  of  trial  was  not  r^kcoV ^^"^ 
given,  the  defect  of  notice  being  cured  by  the  defence. 

II  And  where  a  cause  was  taken  out  of  its  turn  and  tried  as  an   5  Bam.  &  A. 
undefended  cause,  the  counsel  for  the  defendant  objecting  thereto  ^^  ^  J;°^' 
and  declining  to  appear,   the  court  refused  to  grant  a  new  trial,   and  see2Chi'tt. 
though  on  payment  of  costs,  without  an  affidavit  of  merits.  R.  269,270. 

Mliere  there  is  a  material  variance  between  the  issue  or  paper  Tidd's  Prac. 
book  delivered  and  the  record  of  nisi  prius,  this  is  a  ground  906.  (9th  ed.) 
lor  a  new  trial ;  but  not  unless  the  variance  be  material  to  the 
point  in  issue,  nor  if  a  defence  be  made  at  the  trial.  || 

A  new  trial  in   an  indictment  was  granted  because  the  de-  Sayer,  90. 
fendant  had  not  given  due  notice  of  trial.  l^ex  v.  Fur- 

A  new  trial  cannot  be  moved  for  after  a  nonsuit  the 
being  out  of  court. 


ser. 
plaintiff  7  Mod.  S4» 


Hyon  V.  Bal- 
lard. 

Ren.  of  Pr.  in 
C.B.  63.  125, 
7  Mod.  54. 
[4  Burr. 
1985.] 

I^rnes,  447. 
Bond  V. 


But  a  motion  may  be  to  set  aside  a  nonsuit  for  irregularity, 
and  if  it  appear  to  have  been  obtained  irregularly,  the  court  will 
make  a  rule  for  a  proceeding  in  the  cause,  which  answers  the  same 
purpose  as  granting  a  new  trial. 

It  has  been  holden,  that  a  new  trial  cannot  be  moved  for  in  the 
Court  of  Common  Pleas,  in  a  cause  which  was  tried  before  a 
judge  of  another  court,  unless  the  fact  upon  which  the  motion  is  Palmer. 
grounded  be  verified  by  affidavit. 

But  in  a  late  case  the  Court  of  Common  Pleas  made  a  rule  to  \is.  Rep. 
shew  cause  why  a  new  trial  should  not  be  granted  in  a  cause  which  Gulliver  v. 
was  tried  before  a  judge  of  another  court,  although  the  fact  upon  Moffit.Ewt. 
which  the  motion  was  grounded  was  not  verified  by  an  affidavit.  *      '* 
^  II  And  such  is   the  general   practice.     By  a  late  rule  of  the  .-j  Barn.  &  C, 
King's  Bench,  (Trin.  Term,  5  Geo.  4.,)  no  affidavit  shall  be  used    I76.  4  Dow. 


in  supjwrt  of  a  motion  for  a  new  trial 


in  any  case. 


whether  &  %•  856. 


criminal  or  civil,  unless  such  affidavit  shall  have  been  made  be- 
fore the  expiration  of  the  first  four  days  of  the  term  following  the 
trial,  if  the  cause  be  tried  in  vacation,  and  before  the  expiration 
of  the  four  first  days  after  the  return  of  the  distringas^  if  tried  in 
term,  without  special  permission  of  tlie  court.  | 

It 
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sKeb.  351.  It  is  in  the  general  true,  that  the  court  will  not  grant  a  new 

?,';..?"'"  ^'         trial,  unless  a  report  be  made  of  the  trial  by  the  judge  before  whom 

il5Taunt.340.U    ^^^  ^«"^^  "^^  ^'''^'^' 

MS.  Rep.  But  if  (lie  judge  before  whom  the  cause  was  tried  die  before 

H  Si°"  T  ■      ^'^  make  a  report  of  the  trial  the  court  will  receive  an  account 

30  G.  2.  in        thereof  by  affidavit, 

B.  B.     [Rex  V.  Holt,  5  Term  R.  4o8.]     IJSee  1  Kcnyon,  370.1| 

[Ca.Temp.  The  report  of  the  judge  before  whom  the  cause  was  tried  is 

Hardw.  23.]      conclusive,  ujwn  a  motion  for  a  new  trial,  as  to  every  thing  which 

JlSee  6  Price,     passed  at  the  trial. 

146.11  ^ 

12  Mod.  336.        ^^  ^^  ^^^^  ^y  ^^^^  ^••^'  ^^^t  if  in  his  judgment  the  matter  de- 

Anon.  serves  a  re-examination,  he  should  be  for  granting  a  new  trial, 

although  it  would  be  contrary  to  the  report  of  the  judge. 
IS  Mod.  1  If  there  have  been  a  view,   the  court  will  not,  unless  there  be 

Anon.  some  special  reason  for  so  doing,  grant  a  new  trial ;  because  it  is 

to  be  presumed,  that  the  jury  were  as  much  or  perhaps  more  in- 
fluenced by  what  they  observed  upon  the  view,  than  by  the  evi- 
dence given  in  court. 
12  Mod.  275.  If  two  persons  be  defendants  in  an  action,  and  there  be  a  ver- 
Bond  V.  Spark  ^||^,j.  j^^  favour  of  one  of  them,  the  court  will  notffrant  a  new  trial 
Stra.  814.  '  ^^  the  instance  of  the  other;  because  the  verdict  must,  if  set 
[(a)  Collier  v.  aside,  be  set  aside  as  to  bodi ;  and  it  would  be  very  unreasonable, 
Morris,  M.  that  he  in  whose  favour  the  verdict  is,  should  be  a  second  time  in 
N^P  3'26'c  jeopardy  (a).  But  if  the  defendant,  in  whose  favour  the  verdict 
CrabVs  case  ^^>  consent  to  the  granting  of  a  new  trial,  the  court  will  grant  it, 
23  G.  2.  Und.  provided  it  be  in  other  respects  proper. 
S.  P.  Fern's 

case,'  Hil.  27  &  28  Car.  2.  ibid,  contra.  So  in  an  action  of  trespass  and  false  imprisonment 
brought  in  the  King's  Bench  against  Mr.  Leroux,  a  magistrate,  and  two  others,  who  were  con- 
stables; the  two  latter  were  acquitted,  and  there  was  a  verdict  against  Leroux  for  20/.,  which 
the  court  set  aside,  and  they  granted  a  new  trial  as  to  him :  and  upon  the  second  trial  there 
was  a  verdict  in  his  favour,  fjTerm  R.  625.  So,  in  an  indictment  for  a  misdemeanour,  where 
some  of  the  defendants  are  acquitted,  and  some  convicted,  a  new  trial  may  be  granted  as  to 
those  convicted.    Rex  v.  Maw  bey,  6  Term  R.  619.] 

12  Mod.  319.        The  court  will  not  grant  a  new  trial  if  it  be  probable  that  the 

Richardson  v.    verdict,  in  case  a  different  one  be  found  upon  the  new  trial,  will 

vvilhams.  ^^  given  in  evidence  in  a  criminal  prosecution. 

2Vem.  75.  It  is  in  the  general  true,  that  the  court  will  not  grant  a  new 

iiVide^sisto^'    ^"^^  "P°"  ^^®  merits,  without  the  condition  of  paying  the  costs 

costs  on  grant-  of  the  former  trial. 

ing  a  new  trial,  Tidd's  PracL  015.;  ct  scq.  (9th  edit.)|| 

But  tire  court  will  sometimes  grant  a  new  trial  upon  the  merits, 
without  the  condition  of  paying  the  costs  of  the  former  trial. 
Mason  v.  [Where  a  new  trial  is   granted,  and  nothing  is  said  in  the 

Skurray,  rule  concerning  the  costs  of  the  first,  although  the  same  party 

S  p'sclf  1*       succeed  on  the  second  trial,  he  shall  not  have  the  costs  of  the 
bred  v.  Nutt,     ^^st.] 
B.  B.  M.  23  G.  3. ;  and  Hankey  v.  Smith,  3  Term  R.  507. 

Stra.642.  Hale  It  being  discovered  that  the  jury  had  drawn  lots,  in  order  to 
▼.  Cove.  [Rex  determine  for  which  party  they  should  find  a  verdict,  the  court 

granted 
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granted  a  new  trial,  and  ordered  that  the  costs  of  the  former  trial  v.  Ld.  Fitz- 
shoiild  abide  the  event  thereof.  water,  2  Lev. 

139.  1  Freem. 
414.  S.  C.  Foster  v.  Hawden,  2  Lev.  205.  Fry  v.  Hardy,  Sir  T.  Jon.  83.  Philips  v.  Fowler, 
Barnes,  441.  Com.  Rep.  525.  Pr.  Reg.  409.  Andr.  385.  S.  C.  S.  P.  In  Parr  v.  Seames, 
Barnes,  458.,  the  court  would  have  admitted  affidavits  of  the  jurors  themselves  to  substantiate 
the  fact.  But  in  Vassie  v.  Delaval,  1  Term  R.  1 1 .,  the  court  refused  to  receive  them ;  ct  vide 
Prjor  v.  Powers,  1  Keb.  811.]  ||And  in  1  New  R.  326.  the  court  refused  to  receive  them ;  and 
see  8  Taunt.  26.  1  Moo.  455.  7  Moo.  87.  5  Brod.  &  B.  272.  S.  C,  and  post.  p.  782.1| 

At  the  trial  of  an  action  of  false  imprisonment  against  a  justice   MS.  Rep. 
of  the  peace,  it  appeared  that  the  action  was  commenced  within   Pickersgill  v. 
six  months  after  the  end  of  the  imprisonment  of  the  plaintiff,  but  P^l'"eri  Hi^l. 
not  within  six  months  after  the  day  of  his  commitment.     It  was  rRjcgv  Shiite* 
ruled  by  IVilles  C.  J.  before  whom  the  case  was  tried,  that  the   2  Bl-  Rep. 
action  was  not  commenced  within  the  time  limited  by  the  24<  Geo.  2.  698.  S.  P.] 
c.  44?.,  and  the  plaintiff  was  nonsuited.     A  new  trial  was  granted, 
without  the  condition  of  paying  the  costs  of  the  former  trial. 

Two  bills  of  exchange,  drawn  by  Colonel  Clive  upon  the  East  MS.Rep.Edie 
India  Company,  payable  to  Campbell  or  order,  had  been  indorsed  ^^1 L.^''^  v. 
by  Campbell  to  Ogilby ;  but  the  words  or  order  were  not  added  Com^^Vln"^'^ 
in  the  indorsement  of  one  of  the  bills.     Both  the  bills  being  iG.  5.  inK.B. 
afterwards  indorsed  by  Ogilbij  to  Edie  and  Lard  and  order,  an  [2  Burr.  121 6. 
action  of  assumpsit  was  brought  upon  them.     There  being  no  ^^'-^^P-^^^* 
doubt  as  to  the  bill  which  was  indorsed  to  Ogilby  or  order;  the  g'^.^^   ^"  ^  ^* 
jury  found  for  the  plaintiffs  as  to  the  count  wherein  this  was  de-   1  Term  R. 
clared  for.     As  to  another  count,  wherein  the  bill  indorsed   to   167.  S.  P.] 
Ogilby  only  was  declared  for,  they  found  for  the  defendants ;  but 
their  verdict  as  to  this  count  was  grounded  entirely  upon  evidence, 
that  by  the  usage  of  merchants  this  bill  was  not  assignable  to 
the  plaintiffs,  because  the  words  or  order  were  not  added  in  the 
indorsement  from  Campbell  to  Ogilby.     Upon  a  motion  for  a 
new  trial.  Lord  Mansfield  C.  J.,  belbre  whom  the  cause  was  tried, 
reported  that  he  told  the  jury,  that  by  the  general  law  every  in- 
dorsement of  a  bill  of  exchange  would  follow  the  nature  of  the 
original   bill ;  and  consequently,  that  if  the  original  bill   were 
payable   to   J,  S.  and  order,  an   indorsement   by  J.  S,  to  J,  N, 
would  be  a  goml  assignment  to  J,  N.  and  his  order,  notwith- 
standing the  words  or  order  were  not  added  in  the  indorsement 
to  .7.  N.     But  that,  if  they  were  fully  satisfied  from  the  evidence 
which  had  been  given,  that  the  words  or  order  are  by  the  usage 
of  merchants  necessary  to  the  enabling  of  an  indorsee  to  assign 
a  bill  of  cxcliange,  they  ought  to  find  for  the  defendants  as  to 
that  bill  in  the  indorsement  of  which  these  words  were  not  added. 
His  lordship  added,  that  at  the  trial  o(  the  cause  he  was  of  opi- 
nion, that  evidence  of  the  usage  of  merchants  was  in  this  case 
admissible ;  but  that,  having  since  looked  into  the  cases  upon  the 
point,  and  considered  the  matter  with  great  attention,  he  is  now 
clearly  of  opinion  that  he  ought  not  to  have  admitted  such  evi- 
dence ;  and,  consequently,  that  as  the  verdict  upon  that  count 
which  is  found  for  the  defendants  was  entirely  groundeil  upon 
evidence  of  the  usage  of  merchants,  a  new  trial  ought  to  Ihj 
granted.      Tlie  other  justices  being  of  the  same  opinion,  the  re- 
maining 
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maining  consideration  was,  whether  the  new  trial  should  be 
granted  upon  the  usual  condition  of  paying  the  costs  of  the  for- 
mer trial.     It  was  holden  that  no  costs  should  be  paid.     And  by 
the  court — As  a  verdict  must,  if  set  aside,  be  set  aside  generally, 
and  this  verdict  is  agreed  to  be  right  as  to  the  count  which  is 
found  for  the  plaintiff,  there  is  no  reason  that  he  should  pay  the 
costs  of  the  former  trial. 
12  Mod.  459.        It  is  said  that  when  a  new  trial  is  granted  the  first  verdict 
Anon.  Sty.         ought  to  stand  as  a  security,  for  that  otherwise  the  party  against 
*^®*  whom  it  was  obtained  may  spirit  away  the  witnesses  upon  whose 

testimony  it  was  founded,  and  thereby  deprive  the  other  party, 
both  of  the  benefit  of  the  first  verdict  and  of  the  means  of  ob- 
taining a  second. 
Salk.  649.  It  is  in  the  general  true,  that  if  a  new  trial  has  been  granted, 

Clark  V.  Udall.  j^j^j  there  be  a  verdict  for  the  same  party  in  whose  favour  the 
verdict  upon  the  first  trial  was  given,  the  court  will  not  grant  a 
third  trial. 

6  Mod.  22.  But  upon  the  particular  circumstance  of  a  case,  as  if  the  second 

(The  court        verdict  have  been  obtained  by  unfair  loractice,  the  court  will  grant 
will  grant  any         ^i  •    i  ^  •  i  "^  ^  ^ 

number  of         a  third  trial. 

trials  in  the  same  action,  if  the  verdicts  be  against  law.      Tindal  v.  Brown,  1  Term  R.  171.] 
IJTidd,  905.  (9th  edit.)|| 

Vin.  Trial,  It  is  said  that  courts  of  equity  do  not  grant  a  new  trial  as  a 

467.  pi.  4.  thing  of  course,  although  an  estate  of  inheritance  will  be  bound 

11  ^'^  \i^^^"  by  the  verdict ;  for  that  the  granting  or  not  granting  of  a  new 
*    '  *"  trial  always  depends  upon  the  circumstances  of  the  case. 

Salk. 650.Stra.       A  new  trial  cannot  be  granted  by  an  inferior  court,  and  if  the 
113.  392.  judge  thereof  do  grant  one,  a  mandamus  lies  for  o. procedendo  ad 

^yer.  203.       judicium  upon  the  verdict. 

[But  he  may     ^  ' 

set  a  verdict  aside  for  irregularity.     Rex  v.  Peters,  1  Burr.  572.    Jewel  v.  Hill,  1  Stra.  499] 

1|2  Kenyon,  290,|| 

2  Chitt.  R.  II  And  the  Court  of  King's  Bench  would  not  interfere  by  manda- 

250.  mus  to  compel  an  inferior  court  to  grant  a  new  trial  in  a  cause, 

wherein  it  was  alleged  injustice  had  been  done  to  one  of  the 

parties. 
5  G.  4.  c.  106.       By  a  late  statute  the  Courts  of  King's  Bench,  Common  Pleas, 
*§  2,  3,  4,  5.        iind   Exchequer  are  authorized,  in   certain   cases,  to  grant  new 
427^*^"         *     t^'^^l^  ^^  causes  which  have  been  commenced  and  tried  in   the 

great  sessions  of  Wales.     And  a  new  trial  may  be  moved  for  in 

the  King's  Bench,  though  the  party  has  not  entered  into  the 

recognizance  required  by  the  act.|| 

2.  After  a  Trial  at  Bar. 

1  Sid.  58.  ^^  ^^  ^''^'^  down  in  divers  cases,  that  the  court  ought  not  to 

Salk.  648.         grant  a  new  trial  after  a  trial  at  bar,  unless  there  have  been  a 

7  Mod.  37.        misbehaviour  in  the  jury  ;  for  that  a  trial  at  bar,  by  reiison  of  its 

12  Mod.  93.      greater  solemnity,  is  of  much  more  authority  than  a  trial  at  nisi 

l\%  Prec.  Tn'  V^nt^' 
•Ch.  193.     Ld.Raym.  514. 

But 
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But  it  has  been  holden,  in  other  cases,  that  the  court  ought,  Stra. 584.1105. 
if  the  circumstances  of  the  case  require  it,  to  grant  a  new  trial  Ld-  Raym. 
after  a  trial  at  bar.  1360.  [i  Burr 

o95.J 

And  it  is  in  one  of  these  cases  observed,  that  in  the  case  of  stra.  585.  Mus- 
Wood  V.  Gwistoji,  which  is  the  first  case  reported  in  the  books  grave  v.  Nev- 
wherein  a  new  trial  was  granted,  it  was  granted  after  a  trial  mson.  [i  Vez. 
at  bar.  ^  ^«] 

As  the  verdict  upon  an  issue  directed  from  the  Court  of  Chan-  S^j^^j^^^^ 
eery  is  only  to  inform  the  conscience  of  the  Chancellor,  this  court  ^^j    Grosve- 
frequently  grants  a  new  trial  after  a  trial  at  bar.  nor. 

[A  new  trial  will  rarely,  if  ever,  be  granted  after  a  trial  at  bar  Tyssen  v. 
in  a  writ  of  right :  the  law  has  made  this  conclusive  :  and  as  the  Clarke, 
practice  of  granting  new  trials  has  been  chiefly  taken  up  since  the  2Black.R.94i. 
disuse  of  attaints,  and  it  is  pretty  clear  that  no  attaint  lay  in  such 
case,  this  has  been  argued  as  an  additional  objection.] 

3.  On  account  of  a  Defect  or  Mistake  of  the  Judge  before  whom 
the  Cause  was  tried. 

If  the  judge  before  whom  a  cause  was  tried  were  therein  inte-  2  Lill.  Abr. 
rested,  the  court  will  grant  a  new  trial.     And  it  is  said  the  court  749. 
will  do  this,  notwithstanding  both  parties  consented  to  the  cause 
being  tried  before  such  judge ;  for  it  is  not  to  be  imagined  that 
he  could  be  quite  indifferent. 

A  new  trial  was  granted  because  a  peer  of  the  realm  who  was   u  j^jod.  119. 
interested  in  the  cause  sat  upon  the  bench  during  the  trial.  Lady  Herbert 

V    SnflW 

If  the  judge  before  whom  the  cause  was  tried  made  any  mis-     *  >,    . 
*  1      *u  .     -11  .  .  '  ^     c  -1         c      '  -       ■      ^0  Mod.  202. 

take,  the  court  will  grant  a  new  trial ;   tor   a  judge  ot   titsi  prius  ji^„  y  ^jjg 

is  rather  to  be  considered  as  having  acted  in  a  ministerial  than  a  Corp.  of  Hels- 
judiciai  capacity ;  and  as  the  ground  of  granting  a  new  trial  is  ton. 
doing  justice  to  the  party  injured  by  the  verdict,  it  ought  as  well 
to  be  granted  on  account  of  a  mistake  in  the  judge  as  upon  ac- 
count of  a  mistake  in  the  jury. 

If  the  judge  before  whom  the  cause  was  tried  have  refused  to  g  Mod.  242. 
admit  proper  evidence,  this  is  a  good  reason  for  granting  a  new  7  Mod.  55,  64. 
trial. 

If  the  judge  before  whom  the  cause  was  tried  admit  impropei    7  Mod.  64. 
evidence  which  is  objected  to,  the  more  regular  way  is  to  tender  Thomkins  v. 
a  bill  of  exceptions:  but,  notwithstanding  this  have  been  omitted,   ^       ^ 
the  court  will  grant  a  new  trial. 

[If  the  supposed  misdirection  be  a  technical  objection  in  point  Edmonson  t. 
of  law,  and  substantial  justice  be  done,  or,  generally,  if  the  merits   ^^^^*^*^''» 
have  been  fairly  and  fully  tried,  a  new  trial  will  not  be  granted;   2TeriDR.4. 
for  the  application  is  to  the  discretion  of  the  court.] 

II  It  is  not  a  misdirection  if  the  judge  refer  the  jury  to  their  ^  Maul.  ASL 
own  knowledge  of  any  particular  facts  which  have  been  proved  532.  1  Man. 
as  matter  of  illustration  only,  and  not  as  matter  of  evidence.        &  Ry-  *98. 

And  a  judge's  direction  is  not  to  be  objected  to  on  account  of  1  M*  Clel.  & 
particular  expressions,  if  it  be  such  as  on  the  wliole,  and  in  ^°**-  *^*' 
substance,  could  lead  to  a  right  conclusion. 

The  court  will  grant  a  new  trial  if  the  jury  are  permitted  to  9Bam.&C« 
draw  a  conclusion  of  fact  from  an  unstamped  instrument  3^^- 
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1  Taunt.  12. 


5  East,  451. 


1  Taunt.  10. 
6  Taunt.  336. 


3  Taunt  229.; 
and  see  9  Price, 
^91. 


3  Taunt.  551. 

4  Taunt.  779. 


Tidd.  911. 
(9th  edit.) 


11  Mod.  1. 

12  Mod.  567. 
Anon.  12  Mod. 
584. 


Cro.  Eliz.  57. 
Displin  V. 
Spratt.  1  Roll. 
Abr.196.pl.  3. 


Cro.  Eliz.  222. 
Fermor  v. 
Dorrington. 


Barnes,  454. 
Wrey  v. 
Thorn. 


The  courts  will  not  set  aside  a  verdict  on  account  of  the 
admission  of  evidence  which  ought  not  to  have  been  received, 
provided  there  be  sufficient  evidence  without  it  to  authorize  the 
finding  of  the  jury. 

Nor  is  it  any  ground  for  granting  a  new  trial  that  a  witness, 
called  to  prove  a  certain  fact,  was  rejected  on  a  supposed  ground 
of  incompetency,  when  another  witness  established  the  same 
fact,  which  was  not  disputed  by  the  other  side,  and  the  defence 
proceeded  upon  a  collateral  point,  on  which  the  verdict  turned. 

So  the  courts  will  not  set  aside  a  nonsuit  on  the  ground  that 
the  case  ought  to  have  been  submitted  to  the  jury,  unless  this 
was  desired  on  the  part  of  the  plaintiff  at  the  trial  of  the  cause. 

And,  if  upon  the  judge's  directing  the  jury  to  give  nominal 
damages,  the  plaintiff  elect  to  be  nonsuited,  the  Court  of  Com- 
mon Pleas  will  not  set  aside  the  nonsuit  and  grant  a  new  trial 
on  the  ground  of  the  misdirection  of  the  judge. 

It  also  seems  that  if  a  junior  counsel  at  nisi  prius  take  a  well 
founded  objection  which  his  leader  gives  up,  that  court  will  not 
entertain  it  in  discussing  a  rule  for  a  new  trial  on  another 
ground. 

If  a  new  trial  be  granted  because  a  judge  has  improperly  non- 
suited the  plaintiff,  it  must  take  place  on  the  whole  record,  un- 
less there  be  some  agreement  between  the  parties  to  the 
contrary.  || 

4.  On  account  of  a  Defect^  Mistake,  or  Fault  of  the  Jury  hj  *whom 
the  Cause  was  tried. 

If  the  sheriff  did  not  follow  the  direction  of  a  rule  of  court  in 
returning  the  jury,  this  is  a  good  reason  for  granting  a  new  trial. 

But  if  the  party,  against  whom  the  verdict  is  in  such  case 
found,  did  make  a  defence  at  the  trial,  the  court  will  not  grant 
a  new  trial ;  for,  as  he  would  have  had  the  advantage  of  the 
verdict  if  it  had  been  in  his  favour,  he  ought  to  be  bound  by  it. 

In  the  venire  facias  there  was  the  name  of  Thomas  Bucher  of  A, 
In  the  distringas  this  name  was  left  out,  and  the  name  of  Thomas 
Carter  of  A.  was  inserted.  Thomas  Carter  of  A.  being  sworn 
upon  the  jury  which  tried  the  cause,  the  verdict  was  holden  to 
be  void ;  because  the  cause  was  not  tried  by  twelve  of  the  per- 
sons returned  upon  the  panel. 

In  the  venire  facias  and  in  the  distringas  there  was  the  name 
of  John  Taverner,  A  person  of  the  name  o{  John  Tuimer  being 
sworn  upon  the  jury  which  tried  the  cause,  the  court  upon  a  mo- 
tion in  arrest  of  judgment  was  clear,  that  if  the  variance  had 
been  in  the  christian  name  judgment  ought  to  be  arrested:  but 
they  had  some  doubt,  whether,  as  the  variance  was  in  the  sur- 
name, this  ought  now  to  be  done ;  because  a  man  may  have  two 
surnames.  It  was  afterwards  holden,  that  judgment  should  be 
an-ested. 

A  person  was  returned  and  sworn  upon  the  jury  by  the  name 
of  Henry,  a  new  trial  being  moved  for  upon  an  affidavit  that  his 
christian  name  was  Harry,  it  was  refused.     And  by  the  court — 

As 
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As  the  record  and  the  jury  process  are  right,  an  affidavit  ought 
not  to  be  received  to  contradict  them.  This  was  the  person  who 
was  returned  and  intended  to  be  upon  the  jury,  and  it  is  com- 
monly understood,  that  Heniy  and  HaiTy  are  the  same  name. 

A  person  of  the  name  of  Richard  Sheppard  was   returned  to  Barnes,  453. 
serve  as  a  juror  on  the  crown  side.     This  person  being  in  the  Norman  v. 
nisi  pinus  court,  when  Richard  Gratter  returned  upon  the  nisi  Beaumont. 
prius  panel  was  called,  he  answered,  and  was  sworn  upon  the 
jury  in  the  room  of  Grattei\     A  new  trial  being  moved  for  on 
the  part  of  the  defendant,  it  was  said,  that  the  defendant  ought  to 
have  challenged  this  man,  and  that  the  court  will  not  now  receive 
an  affidavit  to  contradict  the  record  :  but  a  new  trial  was  granted. 
And  by  the  court — The  court  are  not,  in  this  case,  concluded  by 
the  record.     The   twelve  jurors  who  try  a   cause   are,  by  the 
3  Geo.  2.,  to  be  drawn  out  of  a  box,  and  consequently,  as  this. 
man*s  name  never  was  in  the  box,  the  cause  has  not  been  tried. 

John  Peace,  who  was  returned  upon  the  panel,  did  not  ap-  Barnes,  455 
pear;  but  when  he-was  called,  his  son  answered,  and  was  sworn  Russel  v.  Ball, 
upon  the  jury.     A  new  trial  was  granted.     And  by  the  court — 
This  verdict  was  not  found  by  twelvq  of  the  persons  returned 
upon  tlie  panel. 

II  But  where  the  son  of  a  juryman,  summoned  and  returned.  Hill  v.  Yates, 
answered  to  his  father's  name  when  called  on  the  panel,  and   12  East,  229. 
served  as  one  of  the  jurors  returned  on  the  panel,  it  was  held  that  ^'^'  ^'^^* 
it  was  not  of  itself  a  sufficient  ground  for  setting  aside  the  ver- 
dict and  granting  a  new  trial. 

However,  where,  in  a  similar  case,  the  objection  was  taken  at  Dovey  v. 
the  trial,  and  the  plaintiff's  counsel  insisted  on  proceeding,  and  Hobson, 
obtained   a  verdict,  the  court  afterwards  awarded  a  venire  de  L/""  wy?"  * 
novoy  on  the  ground  that  the  objection  here  was  taken  in  time,      488.  * 

Where  on  the  trial  of  an  information  for  libel  only  ten  spe-  Rex  v.  Hunt,, 
cial  jurymen  appeared,  and  two  talesmen  were  sworn  on  the  jury,   ^  B^™-  &  ^• 
the  court  would  not  grant  a  new  trial,  on  the  ground  that  two  of  ^^^* 
the  non-attending  special  jurymen   had  not  been  summoned, 
though  that  fact  was  unknown  to  the  defendant    till  after  the 
trial.  H 

A  person   returned  upon  the  panel  by  the  name  of  Hooper  Ld-  Raym. 
was  challenged,   and  the   challenge   was   allowed.     Tliis   man  l^^?' 
being  afterwards  sworn  upon  the  jury  as  a  talesman  by  the  name  Thornton. 
of  Hooky  a  new  trial  was  granted. 

The  court  will  not  grant  a  new  trial  because  one  of  the  jurors    1  Ventr.  30^ 
was  related  to  one  of  the  parties ;  for  the  other  party,  who  might  Cotton  v. 
have  challenged  this  person,  ought  to  suffer  for  his  neglect.  Dainiry. 

A  new  trial  l)eing  moved  for,  because  one  of  the  jurors  had  a  Sty.  129. 

suit  depending  with   the  plaintiff,  against  whom  the  verdict  was  Loveday'i 

found,  it  was  refused.     And  by  the  court  —  Why  did  not  the  ***** 
plaintiff  challenge  this  man? 

If  there  were  good  cause  of  challenge  to  one  of  the  jurors,  but  7  Mod.  54. 

this  was  not  known,  and  consequently  could  not  be  taken  ad  van-  Hyon  v. 

tage  of  at  the  trial,  the  court  will  grant  a  new  trial.  Ballard. 

3  D  2  A  new 
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Rep.  of  Pr.  in 
C.  B.  66. 
Baker  v. 
Miles. 

Sayer,  2  Gold- 
ing  V.  Crowle. 


Sayer,  35. 
Rex  V. 
Simons. 


Per  Lord 
Hardunckcy 
Ca.  temp. 
Hardw.  26. 
1|4  Barn.  &  A. 
192.11 


Stra.  1106. 
1142. 


A  new  trial  was  granted  upon  affidavits  of  eleven  of  the  jurors, 
setting  forth  that  they  had  agreed  to  find  a  verdict  for  the  plain- 
tiff, and  to  give  him  five  shillings  damages ;  but  that  the  foreman 
had,  by  mistake,  given  a  verdict  for  the  defendant. 

A  new  trial  was  granted,  because  the  jury  found  a  verdict  for 
the  plaintiff,  notwithstanding  they  were  directed  by  the  judge  be- 
fore whom  the  cause  was  tried,  that  upon  the  evidence  they  ought 
to  find  for  the  defendant. 

In  an  indictment,  for  putting  ducats  into  the  pocket  of  the 
prosecutor  with  an  intent  to  charge  him  with  felony,  the  jury 
found  the  defendant  guilty  generally.  Upon  a  motion  for  a  new 
trial  affidavits  of  all  the  jurors  were  produced,  in  which  they 
swore,  that  they  only  intended  to  find  him  guilty  of  the  fact  of 
putting  the  ducats  into  the  prosecutor's  pocket,  but  not  of  the 
intent ;  and  Fosta^  J.  before  whom  the  indictment  was  tried,  re- 
ported, that  his  direction  to  the  jury  was,  that  in  case  they  did 
not  think  the  defendant  guilty  of  the  intent  they  ought  to  acquit 
him.  A  new  trial  was  granted.  And  by  Lee  C.  J.  —  We  do 
not  grant  a  new  trial  on  account  of  an  after-thought  of  the  jurors, 
for  the  doing  of  this  would  be  a  bad  precedent ;  but  because  the 
verdict  was  contrary  to  the  direction  of  the  judge  in  the  matter 
of  law.  And  by  Deiiison  J. — If  the  verdict  had  been  as  the 
jury  intended  to  find  it,  namely,  that  the  defendant  was  guilty  of 
the  fact  but  not  of  the  intent,  it  would  have  been  an  incomplete 
verdict,  and  consequently  no  judgment  could  have  been  given. 

[It  is  a  general  rule,  that  if  the  judge  of  nisi  prius  directs  a 
jury  on  the  point  of  law,  and  they  think  fit  obstinately  to  find  a 
verdict  contrary  to  his  direction,  that  is  sufficient  ground  for 
granting  a  new  trial ;  and  when  the  judge,  upon  a  doubt  of  law, 
directs  the  jury  to  bring  in  the  matter  specially,  and  they  find  a 
general  verdict,  that  also  is  a  sufficient  foundation  for  a  new 
trial.  But  to  those  general  rules  there  are  some  limitations  as 
clear  as  the  rules  themselves  :  one  is,  that  if  the  judge  should  di- 
rect the  jury  plainly  and  certainly  wrong  in  point  of  law,  and  the 
jury  should  find  contrary  to  his  opinion,  and  it  should  appear  to 
the  superior  court,  under  whose  direction  all  trials  at  ?iisi  2)j'iiis 
are  (Salk.  643.)  that  the  judge  was  undoubtedly  mistaken,  the 
court  would  not  grant  a  new  trial,  because  it  would  be  putting 
the  parties  to  trouble  to  no  purpose;  and  if  the  next  judge 
should  direct  the  jury  in  like  manner,  and  they  find  accordingly, 
there  must  be  a  new  trial  for  misdirection.  Another  limitation 
is,  that  if  it  appear  upon  the  record  before  the  court,  that  it  is 
impossible  that  the  defendant  should  have  judgment  by  reason 
of  his  bad  plea,  though  the  verdict  were  found  tor  him,  the  court 
would  not  grant  a  new  trial.  But  then  these  things  must  appear 
very  clearly,  and  it  must  be  where  every  thing  appears  on  tlie  re- 
cord that  can  j)ossibly  arise  upon  the  trial :  for  if  all  the  matter  do 
not  appear,  and  the  verdict  may  possibly  prejudice  the  defendant 
in  point  of  law,  the  court  ought  in  justice  to  grant  a  new  trial.] 

It  is  in  the  general  true,  that  if  the  verdict  be  contrary  to  evi- 
dence, the  court  will  grant  a  new  trial. 

But 
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But  in  some  cases  the  court  will  not  grant  a  new  trial,  although 

the  verdict  be  contrary  to  evidence. 

If  there  are  two  issues,  and  the  verdict  be  not  contrary  to  evi-  ,  d  _  « 
1  .  ,  .,1  "^  .  1      1      1  Bam.  9. 

dence  as  to  one  issue,  the  court  will  not  grant  a  new  trial,  al-  317.  533. 

though  it  be  contrary  to  evidence  as  to  the  other ;  for  as  the  U"  a  late  case 

verdict  is  riofht  in  part,  the  court  will  not  set  it  aside.  p^^'^  •'•  *^^» 

°  he  remem- 

bered a  case  tried  some  years  ago  at  Bristol^  where  a  new  trial  was  granted  as  to  one  issue  out 
of  several  which  had  been  found  against  the  evidence.  6  Term  R.  626.]  ||But  it  seems  that 
the  new  trial  in  such  case  must  be  as  to  all  the  issues,  2  Burr.  1224.  1  Black.  298.  Bull. 
N.  P.  326.  Barnes,  436. ;  and  it  will  not  be  granted,  unless  the  issue  which  is  found  con- 
trarj'  to  evidence  be  a  material  issue,  tAiU;  and  see  Tidd,  911.  (9th  ed.)|| 

In  an  action  upon  the  case  against  J.  S,  for  negligently  keeping  Salk.  644. 

his  fire,  by  means  whereof  the  house  of  the  plaintiff  was  burnt  Smith  v. 

down,  the  verdict  was  for  the  defendant.     A  new  trial  being  Frampton. 
moved  for,   it  was  refused,  although  the  verdict  was  contrary  to 
evidence ;  because  it  was  a  hard  action. 

But  if  in  a  hard  action  there  be  a  verdict  for  the  plaintiff,  the  Salk.  6S:i, 

court  will,  in  case  the  verdict  be  contrary  to  evidence,  grant  a  Dunckley  t. 

new  trial.  Wade. 

J.  S.  being  hung  in  chains  by  the  sheriff  upon  the  soil  of  J,  N.,  Salk.  648. 

in  an  action  brought  by  J.  N.  a  verdict  was  found  for  the  de-  Sparks  v. 

fendant.     The  court,  although  it  was  contrary  to  evidence,  re-  ^P**^^*"- 
fused  to  grant  a  new  trial ;  it  appearing  that  the  sheriff  had  done 
this  merely  for  the  conveniency  of  the  place,  and  not  with  a  design 
to  affront  or  annoy  «/.  N, 

In  an  action  of  assumpsit  the  jury  found  a  verdict  for  the  plain-  Salk.  646. 

tiff,  notwithstanding  the  defendant  proved  her  defence,  which  ^^^[J^^J' 

was  coverture.     A  new  trial  being  moved  for,  it  was  refused,  of^jvia^arhie. 

And  by  the  court  —  As  the  defendant  was  reputed  to  be  a  feme  [in  a  late  case 

sole,  and  lived  as  such,  she  ought  not  to  have  set  up  such  a  de-  where  the 

fence,  in  order  to  prevent  the  plaintiff  from  recovering  a  just  jury  found  a 

"^^^  plaintiflfupon 

a  presumption  contrary  to  evidence,  the  court  refused  to  grant  a  new  trial,  because 
the  plaintiff  was  entitled  to  recover  in  conscience  and  equity.  Wilkinson  v.  Payne, 
4  Term  R.  468.]  ||The  distinction  appears  to  be,  that  where  there  are  any  facts  on  which  the 
jury  have  raised  a  presumption  in  favour  of  the  justice  of  the  case,  the  court  will  not  grant  a 
new  trial  on  the  ground  of  the  verdict  being  against  evidence,  where  the  action  is  penal  or 
hard,  or  the  defence  unconscionable,  (which  last  was  the  case  in  4  Term  R.  468.)  But  that 
where  a  point  is  saved  at  the  trial,  or  when  the  judge  misdirects  the  jury  in  point  of  law, 
there  the  nature  of  the  action  or  defence  is  immaterial,  and  a  new  trial  must  be  granted  if  the 
verdict  is  against  the  point  of  law  reserved,  or  if  the  judge's  direction  is  against  law,  5  Term 
R.  20.  10  Eait,  269.  4  Maule  &  S.  338.  2  Chitt.  R.  273.  The  case  of  Cox  v.  Kitchen. 
1  Boi.  &  Pull.  538.  is  hardly  reconcileable  with  this  rule ;  since  there  a  new  trial  was  refused 
after  a  verdict  for  the  plaintiff  on  the  ground  of  the  dishonesty  of  the  defence,  though  there 
was  a  clear  misdirection  in  point  of  law  by  the  judge.  But  the  distinction  seems  settled ;  aiid 
tee  3  Barn.  &  A.  692.  11  Price,  581.  1  Mann.  &  Hy.  108.  Tidd,  910.  (9lh  ed.)  ^^^ 
it  said  to  be  no  instance  in  which  a  new  trial  has  been  granted  where  the  defendant  has  pleMOd 
in  abatement,  4  Dow.  &  Ry.  242.|| 

II  In  general,  the  court  will  not  grant  a  new  trial  in  a  penal  action  J'^/^'j*^ 
if  the  verdict  is  for  defendant,  unless  on  the  ground  of  a  misdi- 
rection of  the  judge. 

But  the  statutes  2  &  S  Ed.  6.  c.  13.  for  not  setting  out  tithes,   Lord  Selsca  v. 
and  11  Geo.  2.  c.  19.  J  3.  for  assisting  a  tenant  in  carrying  away  ^^^^J;^  ^97, 

3  D  3  his  ■      ' 
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Stanley  v.        his  goods  to  prevent  a  distress,  are  remedial  acts ;  and  in  actions 

Wharton,         thereon  the  courts  will  grant  a  new  trial  for  a  mistake  of  the 
9  Price,  301.     jyj.^^ 

Tidd,  910.  So  also  where  the  action  is  tri/ling,  tlie  court  will  not  grant 

5  Taunt.  537.     ^  ng^  trial,  except  for  a  misdirection.     And  the  action  is  consi- 

s^Moo.  339.      dered  triflincj  if  the  sum  recovered  is  imder  20/. 

9  Price,  591.  o 

1  M'Clell.  &  You.  266.    1  Chitt.  R.  265. 

1  Cliitt.  R.  A"^  ^  "^^  ^^^^^  ^^  ^^^"  granted  in  trespass  for  cutting  down 

265.  trees,  though  the  damages  were  under  20/.,  where  the  object  of 

the  action  was  to  try  a  right  of  a  permanent  nature. 

I  You.  &  Jer.        So  where  the  verdict  is  perverse  the  Court  of  Exchequer  will 
402.  grant  a  new  trial,   although  the  damages  given  for  the  plaintiff 

are  less  than  20/.  |1 
Salk.  644.  The  plaintiff  in  an  action  of  ejectment,  who  was  a  mortgagee, 

Smith  V.  claimed  under  a  surrender  of  the  premises  as  being  copyhold  ; 

'^^^'  whereas  it  appeared  that  they  were  not  copyhold.     The  defend- 

ant claimed  under  a  voluntary  conveyance.  A  verdict  being 
found  for  the  plaintiff,  the  court,  although  it  was  contrary  to 
evidence,  refused  to  grant  a  new  trial ;  because  the  granting 
thereof  would,  as  was  said,  be  contrary  to  the  real  justice  of  the 
case. 
Ssilk.  647.  An  action  of  trove?'  being  brought  by  a  lessor  against  his  lessee, 

^^'T  ^'  for  some  trees  cut  down  by  the  latter,  a  verdict  contrary  to  evi- 

dence was  found  for  the  defendant :  yet  a  new  trial  was  refused  ; 
because  it  appeared,   that  the  trees  were  cut  down  in  making 
ditches,  which   were  of  more  advantage  to  the  land  than  the 
value  of  the  trees. 
MS.  l^ep-  A  new  trial  being  moved  for  in  an  action  of  trespass,  the  judge 

Mfch^soG^s'  ^^fifore  whom  the  cause  was  tried  reported  that  the  trespass  was 
in  B.R.  proved,  and  that  the  jury  ought,  according  to  the  evidence,  to 

[1  Burr.  have  found  a  verdict  for  the  plaintiff;  but  that,   in  his  opinion, 

II  S.  C]  sixpence  damages  ought  to  have  been  sufficient.     A  new  trial  was 

refused.     And  by  Lord  Mansfield  C.  J.  —  As  the  granting  of  a 
new  trial  is  discretionary,  the  court  will  never  minister  to  the 
passions  of  either  party,  by  granting  one  in  a  case  like  the  pre- 
sent, wherein  the  justice  of  the  case  by  no  means  requires  it. 
MS.Rep.Bur-       Upon  a  motion  for  a  new  trial  in  an  action  for  a  libel  accusing 
tonv.Thomp-  the  plaintiff  of  disaffection,  the  judge  before  whom  the  cause  was 
son,  Mich.        tried  reported   that  the  jury  had  found  a  verdict  for  the  defend- 
^S  R  fi  Burr    ^"^  contrary  both  to  evidence  and  his  direction  :  but  that,  as  the 
664.  S.  C.        general  character  of  the  })laintiff  was  proved  to  be  that  of  a  Ja- 
Marsh  v.  cobite,  and  no  damage  was  proved  to  have  been  sustained,  the 

Bower,  2  Bl.    jury  ought  not  in  his  opinion  to  have  given  more  than  two  shil- 
Kep.  851.  lings  and  sixpence  damages.     The  court  refused  to  grant  a  new 

trial.  And  by  Lord  Mansfield  C.  J.  —  A  new  trial  ought  never 
to  be  granted,  unless  some  manifest  injustice  be  done  by  the 
verdict.  As  this  is  a  vindictive  action,  and  it  was  not  proved 
that  the  plaintiff  sustained  any  damage,  the  granting  of  a  new 
trial,  by  which  the  plaintiff  in  all  probability  would  be  money 
put  of  pocket  if  he  should  obtain  a  verdict,  would  answer  no 

other 
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other  end  than  that  of  vexmg  the  defendant.  It  is  the  duty  of 
the  court  to  see,  that  substantial  justice  be  in  every  case  done  to 
both  parties;  but  they  ought  never  to  minister  to  the  passions  of 
either. 

A  new  trial  has  in  some  cases  been  granted,  because  the  ver- 
dict was,  in  the  opinion  of  the  judge  before  whom  the  cause  was 
tried,  contrary  to  the  weight  of  evidence. 

In  one  case  the  verdict  was  for  the  plaintiff:  but  upon  the  re-   1  Bam.  322, 
port  of  JVilles  C.  J.  before  whom  the  cause  was  tried,  that  the   Wheeler  v. 
weight  of  evidence  was  in  his  opinion  with  the  defendant,  a  new  ^'p»  Mich, 
trial  was  granted. 

Rt/dn-  C.  J.,  before  whom  the  cause  was  trial,  reported,  that  Sayer,  264. 
there  was  evidence  on  both  sides  ;  but  that  the  evidence  for  the  ^^'"'^J-Y-  ^®" 
party  in  whose  favour  the  verdict  was,  was  so  very  slight  that  oo  r-  o  *.  11..^ 
the  jury  ought  not  m  his  opmion  to  have  regarded  it ;  and  that  Tidd.  908. 
the  evidence  for  the  other  party  was  very  strong;  and  he  added  (9thed.)|j 
that  he  was  dissatisfied  with   the  verdict.      A  new  trial  was 
granted. 

In  another  case,  wherein  a  new  trial  was  granted,  it  was  laid  MS.  Rep. 
down  generally,  that  the  court  ought  to  grant  a  new  trial,  if  the  Bright  v. 
verdict  be  in  the  opinion  of  the  judge  before  whom  the  cause  was  Enion,  Trin. 
tried  contrary  to  the  weight  of  evidence,  although  there   was  ^  ^'  ?:  « 
evidence  on  both  sides.  390.  s.  C] 

A  new  trial  has  in  some  other  cases  been  refused,  notwith- 
standing the  verdict  was,  in  the  opinion  of  the  judge  before 
whom  the  cause  was  tried,  contrary  to  the  weight  of  evidence. 

In  one  case  where  the  judge,  before  whom  the  cause  was  tried,  Stra.  1142. 
reported,  that  the  weight  of  evidence  was  with  the  plaintiff,  and  Ashley  v. 
that  in  his  opinion  the  jury  ought  to  have  found  a  verdict  for  , !  q^'  ^^^^* 
him,  a  new  trial  was   refused.     And  by  the  court  —  As  there 
was  evidence  for  the  defendant,  the  jury  were  the  proper  persons 
to  judge  on  which  side  the  weight  of  evidence  was. 

In  another  case  a  new  trial  was  refused,   although  Lee  C.  J.  Stra.  IH^. 
reported,  that  the  evidence  for  the  plaintiff  was  very  weak,  and  ^.'"'^^IX;  ^^* 
that  he  had  summed  up  the  evidence  strongly  for  the  defendant,  ^'^"q  ^  rV** 

iWils.  22.  Hankey  v.  Trotman,!  Bl.  Rep.  1.  S.  P.  and  Smith  v.  Parkhurst,  2  Stra.  1 105.  It  is  well 
observed  by  the  late  judicious  editor  of  Sir  John  Strange's  Reports,  that  as  the  distinction  be- 
tween a  verdict  against  evidence,  and  against  very  weak  evidence,  must  in  many  instances 
appear  scarcely  perceptible,  and  the  granting  of  new  trials  is  entirely  discretionary  in  the 
courts,  it  rather  seems,  as  if  the  several  cases  upon  the  subject  warrant  the  conclusion,  that 
the  courts  will  grant  a  new  trial  where  the  verdict  is  manifestly  a^inst  the  weight  of  evidence, 
although  some  proof  has  been  adduced  on  the  other  side ;  provided  injustice  seems  to  have 
done  by  the  verdict,  and  the  cause  is  of  sufficient  value.  Vide  Berks  v.  Mason,  Say,  264, 
Norris  V.  Freeman,  S  Wils.  39.]  ||It  is  not  usual  to  grant  a  new  trial,  unless  the  evidence  for 
the  prevailing  party  be  very  slight,  and  unless  the  judge  declare  himself  dissatisfied  with  the 
verdict,  6  Taunt.  .336.     2  Chilt.  R.  271.     C  Price,  146.     13  Price,  222.    Tidd,  908.  (9th  cd.)I| 

In  another  case,  Pratt  C.  J.,  before  whom  the  cause  was  tried,   MS.  Rep. 
after  reporting  the  evidence  specially,  expressed  himself  to  this  Francis  v. 
effect :  —  If  1  had  been  u|X)n  the  jury,  and  had  known  no  more  *^*!'^^  .'^j!; 
of  the  witnesses  than  I  did  when  this  cause  was  tried,   I  should  y/'i^/gpriij^ 
have  thought  the  verdict  ought  to  have  been  for  the  defendant;  r.  H^.y 
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but  I  do  not  choose  to  declare  myself  dissatisfied  with  the  verdict, 
because,  where  there  is  a  contrariety  of  evidence  as  to  the  prin- 
cipal matter  in  issue,  and  the  characters  of  the  witnesses  on  both 
sides  stand  unimpeached,  the  weight  ot  evidence  does  not  de- 
pend altogether  upon  the  number  of  witnesses ;  for  it  is  the  pro- 
vince of  the  jury,  who  may  know  them  all,  to  determine  which 
witness  they  will  give  credit  to ;  and  no  judge  has  in  my  opinion 
a  right  to  blame  a  jury  for  exercising  their  power  of  determining 
in  such  a  case.  He  concluded  with  leaving  the  matter  to  the 
other  justices.  Anew  trial  was  refused.  And  by  Clive  J. — 
The  granting  of  a  new  trial  in  this  case  would  be  taking  away 
that  power  which  is  by  the  constitution  vested  in  the  jury.  And 
by  Bathurst  J.  — As  there  was  in  this  case  strong  evidence  for 
the  plaintiff,  a  new  trial  ought  not  to  be  granted ;  although  tlie 
weight  of  evidence  was  in  my  Lord  Chief  Justice's  opinion  with 
the  defendant.  And  by  Gould  J.  —  It  is  difficult  to  draw  a  line 
as  to  the  granting  of  a  new  trial ;  and  perhaps  the  granting  or  not 
granting  of  it  must  always  depend  upon  the  circumstances  of  the 
case.     In  the  present  case  there  is  no  reason  to  grant  one. 

II  Where  there  is  evidence  on  both  sides  it  is  not  usual  to 
grant  a  new  trial,  unless  the  evidence  for  the  prevailing  party  be 
very  slight  and  the  judge  declare  himself  dissatisfied  with  the 
verdict. 

On  trial  of  a  writ  of  right,  where  the  court  is  satisfied  with 
the  verdict,  they  will  not  grant  a  second  trial  merely  on  the 
ground  that  the  right  of  the  tenant  is  concluded  by  the 
verdict. 

But  in  a  case  of  an  issue  under  an  enclosure  act  where  the 
question  was  involved  in  doubt  and  obscurity,  and  the  property 
of  considerable  value,  as  the  right  would  be  bound  for  ever  by 
the  verdict,  the  court  granted  a  new  trial  on  payment  of  costs, 
although  there  was  evidence  on  both  sides,  and  the  court  did  not 
tliink  the  verdict  wrong.  But  the  jury  having  again  found  a 
verdict  the  same  way,  the  court  refused  a  second  new  trial,  al- 
though there  was  conflicting  evidence,  and  the  judge  who  last 
tried  the  cause  thought  the  evidence  against  the  verdict  pre- 
ponderated. ||  • 

It  is  in  one  case  said,  that  if  in  an  action  which  founds  in  dam- 
ages, as  an  action  of  trespass,  only  half  a  farthing  be  assessed  for 
damages,  the  court  will  not  grant  a  new  trial,  it  being  in  the  power 
of  the  jury  to  assess  as  small  damages  as  they  please  in  such  ac- 
tion. 

In  an  action  for  words  the  plaintiff  had  a  verdict  with  twenty 
shillings  damages.  A  new  trial  being  moved  for,  it  was  refused. 
And  by  tde  court — This  is  a  hard  case,-  but  the  court  has  constant- 
ly refused  to  grant  a  new  trial  on  account  of  the  smallness  of  the 
damages. 

In  an  action  for  a  malicious  prosecution  of  the  plaintiff  for 
felony  the  damages  were  only  six  shillings  yet  the  court  refused 
to  grant  a  new  trial.  It  is  moreover  in  this  case  said,  that  the 
court  will  never  grant  a  new  trial  on  account  of  the  smallness  of 

the 
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the  damages;  because  an  attaint  would  not  lie  in  such  a  case  [Maurice  v. 
against  the  jury,  it  not  being  a  false  verdict :  and  it  is  added,  that  Brenock, 
new  trials  were  introduced  in  the  room  of  attaints,  as  being  easier  g  °p^*  ^°^* 
and  more  expeditious  remedies. 

In  an  action  of  scandalum  magnatum  the  jury  found  a  verdict  for  Barnes,  445. 
the  plaintiff  with  only  twelve  pence  damages.     A  new  trial  being  Lord  Gower 
moved  for,  on  account  of  the  smallness  of  the  damages,  it  was  ^  Heath, 
refused.     And  by  the  court  —  No  instance  has  been  produced     ""'  ^^      ^' 
of  granting   a   new  trial  on  account   of  the  smallness  of  the 
damages. 

A  new  trial  being  moved  for  on  account  of  the  smallness  of  the  Barnes,  455. 
damages,  it  was  refused.    And  by  the  court — Where  the  demand  Russel  v. 
is  certain,  as  if  it  arise  upon  a  promissory   note,   the   court  will  Ball,  East, 
grant  a  new  trial  on  account  of  the  smallness  of  the  damages  ;  but  '  * 

where  the  demand  is  uncertain,  as  in  the  present  case,  where  it  is 
for  the  cure  of  a  wound,  the  court  ought  not  to  grant  a  new  trial 
on  account  of  the  smallness  of  the  damages. 

II  In  an  action  of  covenant  on  a  lease,  reserving  an  increased  rent  Farrant  v. 
for  every  acre  of  certain  lands  converted  into  tillage,  the  jury  by  Olmius, 
their  verdict  having  given    damages  only  for  the  actual  injury  -^  Bam.  &  A. 
sustained,  and  not  the  amount  of  increased  rent  due,  contrary  to  ®^^* 
the  express  direction   of  the  judge,   the  court  granted  a  new 
trial.  II 

In  an  action  of  covenant,  in  which  the  damages  sustained  ap-  g^ij^  g^^ 
peared    to  be  one  hundred  pounds,  there  was  judgment  upon  Anon.  Mich, 
a  demurrer  for  the  plaintiff.     A  less  sum  being  found  by  the  jury   10  W.  3. 
upon  the  execution  of  a  writ  of  enquiry,  a  new  writ  of  enquiry  was 
awarded.     And  by  the  court — As  an  action  of  debt  might  have 
been  brought  for  the  hundred  pounds,  the  jury  ought  to  have 
found  damages  to  the  amount  of  the  whole  sum,  unless  the  defend- 
ant had  proved  something  to  lessen  it.      The  general  rule,  of  not 
granting  a  new  trial,  or  a  new  writ  of  enquiry,  upon  account  of 
the  smallness  of  the  damages,  does  not  extend  to  this  case. 

Upon  a  contract  for  stock,  the  plaintiff  and  J.  S.  each  deposited  str.  425. 
two   hundred  pounds  in  the  hands  of  the  defendant.      As  J.  S.   Woodford  r. 
did  not  perform  his  part  of  the  contract,  the  plaintiff  brought  an  Eades,  East, 
action   for  the  four  hundred    pounds  deposited,   and    obtained   Ic^'  \j    1 
judgment  upon  a  demurrer.     A  writ  of  enquiry  was  executed,  and  v.  Wyllie, 
the  plaintiff  proved  his  case;  yet  the  jury,  upon  a  mistaken  no-  3  Barn. &  C. 
tion  that  the  defendant  could  not  part  with  the  money  without  5.73.  and  Tidd, 
the  consent  of  both  parties,  found  only  a  penny  damages.     A  new  ^^^*  ^  ' 

writ  of  enquiry  was  awarded.  And  by  the  Court —  The  rule,  of 
not  setting  aside  a  verdict  on  account  of  the  smallness  of  the 
damages,  does  not  extend  to  this  case,  in  which  the  jury  were 
mistaken  in  a  point  of  law. 

Upon   the  execution  of  a  writ  of  enquiry  the  sheriff  admitted  Bamet,  48. 
improper  evidence  upon  the  part  of  the  defendant;  by  reason  of  Tuttonv. 
which    the    damages    foimd    were   much    less  than  they  would  ,^ndrew«, 
otherwise  have  been.     A  new  writ    of  enquiry  was    awarded.   145,2. 
And  by  the  court  —  A  notion  has  prevailed,  that  where  the  [Markham  ▼. 
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damages  are  excessive  the  court  may  grant^a  new  trial  but  that  it 
cannot  where  they  are  too  small :  but  there  seems  to  be  no  good 
reason  why  a  new  trial  should  not  be  as  well  granted  in  the  latter 
case  as  in  the  former. 

It  is  said,  that  a  new  trial  was  granted  on  account  of  the  excess- 
iveness  of  the  damages  in  an  action  for  words.  And  by  Glyn 
C.  J. — Wherever  the  court  believes  that  the  verdict  was  contrary 
to  the  direction  of  the  judge  before  whom  the  cause  was  tried,  a 
new  trial  may  be  granted.  But  in  a  fuller  report  of  this  case,  in 
page  466  of  the  same  book,  the  new  trial  does  not  appear  to  have 
been  granted  merely  on  account  of  the  excessiveness  of  the  dam- 
ages, but  because  the  jury  had  shewn  a  partiality  to  the  plaintiff. 

In  an  action  of  false  imprisonment,  the  jury  found  a  verdict  for 
the  plaintiff  with  2000^.  damages,  although  the  plaintiff  had  been 
confined  by  her  mother  only  two  or  three  hours.  A  new  trial 
was  granted  on  account  of  the  excessiveness  of  the  damages.  And 
by  Holt  C.  J. — The  jury  were  shy  of  giving  their  reason  for  their 
verdict,  thinking  they  had  an  absolute  power  to  find  it  as  they 
pleased.  This  is  a  mistake ;  for  the  jury  are  to  try  the  cause  with 
the  assistance  of  the  judge,  and  they  ought  to  give  their  reason  for 
their  verdict,  if  required  by  the  judge  so  to  do,  that  they  may, 
in  case  they  proceed  upon  a  mistaken  notion,  be  set  right. 

In  an  action  for  maliciously  prosecuting  an  indictment  for  per- 
jury, there  was  a  verdict  for  the  plaintiff  with  a  thousand  pounds 
damages  :  a  new  trial  was  granted.  And  by  the  court — It  is  fit 
the  defendant  should  try  another  jury  before  he  is  finally  charged 
with  such  damages. 

In  an  action  of  scandalum  magnatum  for  these  words.  He  is  an 
mmorthy  maji,  and  acts  against  law  and  7'easo?i,  the  jury  found  a 
verdict  for  the  plaintiff  with  4000/.  damages.  Upon  a  motion  for 
a  new  trial  it  was  sworn,  that  one  of  the  jury  had  confessed  that 
they  did  not  find  such  large  damages  because  they  thought  the 
plaintiff  so  much  damnified,  but  that  he  might  have  an  opportu- 
nity of  shewing  himself  noble  by  remitting  the  damages.  A  new 
trial  was  refused.  And  by  North  C.  J.  —  In  a  criminal  case  a 
man  is  by  Magna  Charta  to  be  fined  with  a  salvo  conteneinento  suo, 
and  consequently  no  greater  fine  is  to  be  imposed  than  he  is  able 
to  pay;  but  in  a  civil  action  the  plaintiff  ought  to  recover  a  com- 
pensation for  the  damages  he  has  sustained :  and  he  ought  in  some 
cases  to  recover  both  for  the  damages  he  has  sustained,  and  for 
those  which  he  may  sustain.  In  an  action  for  words,  if  the  words 
are  not  actionable  in  themselves,  the  jury  are  only  to  consider  what 
damages  the  plaintiff  has  sustained,  and  not  what  he  may  there- 
after sustain ;  because  for  the  latter  he  may  have  a  new  action  ; 
but  if  the  words  are  in  themselves  actionable,  the  jury  ought  as 
well  to  consider  the  damages  which  the  plaintiff  may  afterwards 
sustain,  as  those  which  he  has  sustained.  In  the  present  case, 
the  court  cannot  set  a  value  upon  the  plaintiff's  honour.  The 
jury  have  given  him  4000/.  damages  for  the  injury  thereto  done, 
and  as  they  are  by  law  the  proper  judges  of  damages,  the  court  has 
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no  power  to  lessen  these,  or  to  grant  a  new  trial.  It  would  more- 
over be  very  improper  that  the  court  should  take  notice  upon  what 
account  the  jury  found  their  verdict  as  it  is  found.  Wyndham  J. 
was  of  the  same  opinion.  Atkins  J.  was  of  a  different  opinion. 
And  by  him — In  the  case  of  Wood  v.  Gunstoji,  which  was 
an  action  upon  the  case  for  calling  the  plaintiff  bankrupt,  the  court 
granted  a  new  trial,  because  the  damages  of  500/.  found  by  the 
the  jury  were  in  the  opinion  of  the  court  excessive.  In  the  pre- 
sent case,  the  jury  ought  only  to  have  considered  the  damages 
which  the  plaintiff  had  sustained,  and  not  to  have  given  large 
damages  that  he  might  have  an  opportunity  of  shewing  himself 
noble  in  remitting  them.  Sa'oggs  J.  was  of  opinion  with  the 
C.  J.  And  by  him  —  If  I  had  been  upon  the  jury,  I  should  not 
have  assessed  such  large  damages :  but  as  it  does  not  appear  that 
there  was  any  unfair  practice  upon  the  jury,  a  new  trial  ought  not 
to  be  granted.  Suppose  the  jury  had  found  only  a  penny  damages, 
the  court  would  not  have  granted  a  new  trial,  in  order  to  give  the 
plaintiff  a  chance  of  obtaining  larger  damages ;  and  it  would  be 
equally  unreasonable  to  grant  a  new  trial,  in  order  to  give  the 
defendant  a  chance  of  having  less  damages  assessed. 

In  an  action  for  these  words,  spoken  of  a  tradesman.  Thou  art  a  p*^^,"'  f^; 
beggarly  rogtie,  go  paij  thy  debts,  the  jury  found  a  verdict  for  the  piJ^jng^on  ^' 
plaintiff  with  800/.  damages.     A  new  trial  being  moved  for  on  Hil.  33.  C.2. 
account  of  the  excessiveness  of  the  damages,  it  was  refused  :  be- 
cause the  judge   before  whom  the    cause  was   tried  repoited, 
that  the  plaintiff  had  given  the  defendant  no  provocation,  and 
that  he  believed  the  jury  had   done  what  they  thought  to  be 
right. 

In  an  action  for  criminal  conversation  with  the  plaintifTs  wife,   MS.  Rep. 
there  was  a  verdict  for  the  plaintiff  with  500/.  damages.     Upon  a  n^  k|   ,  t^*- 
motion  for  a  new  trial,  on  account  of  the  excessiveness  of  the  31  G.^2.'in"" 
damages,  it  appeared,  from  the  report  of  Lord  Mansfield  C.  J.,   B.R.  [1  Burr, 
before  whom  the  cause  was  tried,  that  the  woman  had  seduced  609.  S.  C. 
the  defendant,  and  that  the  defendant  was  in  low  circumstances,    f  fu-^*^j*^ 
being  only  a  clerk  in  the  Exchequer,  at  a  salary  of  about  50/.  a  ^\^^  Court  of 
year.     A  new  trial  was  refused.     And  by  Lord  Mansfield  C.  J.  King's  Bench 
—  The  jury  had  all  the  circumstances  under  their  consideration,  ^lissent. 
and  in  an  action  founded  upon  tort  they  are  the  proper  judges  as  J?  .j  .     ^^'  ^ 
to  the  qttantum  of  damages.  ^^cv/  ?na?on 

account  of  the  excessiveness  of  the  damages,  though  the  conduct  of  the  husband  appeared  in 
the  most  unfavourable  light.  Duberley  v.  Gunning,  4  Term  R.  631.  However,  in  a  subse- 
quent case,  in  which  the  case  of  Duberley  v.  Gunning  was  pressed  upon  the  court  as  establish- 
ing the  position  alluded  to  in  the  text,  and  certainly  advanced  by  the  judges  who  refused  the 
new  trial  in  the  case  of  Duberley  v.  Gunning,  namclv,  that  in  cases  of /or/,  where  there  is  no 
certain  nile  by  which  the  damages  can  be  ascertained,  the  court  will  not  grant  a  new  trial  on 
the  ground  of  excessive  damages  —  Lord  Kent/on  is  reported  to  say  — **  It  must  be  remem- 
"  bercd,  that  although  the  case  of  Duberley  v.  Gunning  was  decided  after  a  very  full  discus- 
"  sion  of  the  subject,  the  court  were  not  unanimous  in  the  determination.  But.  whether  rightig 
*•  or  not  decided^  that  is  a  case  $ui  generis^  and  cannot  govern  the  present."  Tne  then  present 
case  wa«  an  action  for  an  aiMult  and  battery,  in  which  the  court  granted  a  new  trial  on  ac- 


count of  the  largeneM  of  thedMH^M.  Jones  ▼.  Sparrow,  5  Term  R.  257.  In  a  case  of  the  sanifl 
nature  with  that  of  Jonet  v.  Sparrow,  Lord  Mantfidd  said,  "  There  is  no  doubt  but  the  court 
have  the  power  of  taking  tne  opinion  of  a  second  jury  where  the  damages  ara  tkcesMTe. 

"But 
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"  But  all  these  questions  depend  upon  their  own  circumstances,  on  which  the  court  will  exer- 
**  cise  their  discretion.*'     Ducker  v.  Wood,  1  Term  R.  277.     In  that  case  the  new  trial  was 
refused,  and  so  it  was  by  the  same  court  in  Benson  v.  Frederick,  3  Burr.  1845.;  and  by  the 
Court  ofCommon  Pleas  in  Leith  v.  Pope,  2  Bl.R.  184.;  but  in  both  those  cases  the  courts  said, 
they  had  the  power  of  granting  a  new  trial  where  the  damages  given  appeared  to  be  greatly 
disproportionate  to  the  injury  received.     And  in  the  case  of   Hurry  v.  Watson,  Tr.  27.  G.  3. 
C.  B.  where  3000/.  had  been  given  in  an  action  for  a  malicious  prosecution,  the  court  (on  a 
motion  to  set  aside  the  verdict  for  excessive  damages)  said,  they  had  the  power  of  granting  a 
new  trial;  and  they  would  have  exercised  it  in  that  case,  if  the  plaintiff  had  not  agreed  to  ac- 
cept 1500/.     In  a  case  where  the  Court  of  Common  Pleas  refused  to  grant  a  new  trial  on  this 
account,  though  the  Chief  Justice  said,  "  there  was  not  one  single  case  (that  was  law)  in  all 
"  the  books  to  be  found  where  the  court  had  granted  a  new  trial  for  excessive  damages  in 
"  actions  for  tortSy^  he  added,  "  We  desire  to  be  understood,  that  this  court  does  not  say 
**  or  lay  down  any  rule  that  there  can  never  happen  a  case  of  such  excessive  damages  in  tort, 
**  where  the  court  may  not  grant  a  new  trial ;  but  in  that  case  the  damages  must  be  monstrous 
**  and  enormous  indeed,  and  such  as  all  mankind  must  be  ready  to  exclaim  against  at  first 
"  blush."     Beardmore  v.  Carrington,  2  Wils.  244.      The  concession  here  made  is  indeed 
giuirded,  and  confined  to  extreme  cases :  but  when  we  recollect  at  what  time,  upon  what  oc- 
casion, and  by  whom  it  was  made,  it  leaves  little  room  to  doubt  of  the  power  of  the  courts  to 
interpose  in  correcting  the  extravagance  of  juries.     The  learned  judge,  seemingly  provoked  to 
feel  himself  obliged  to  acknowledge  the  necessity,  and  therefore  the  legality,  of  such  a  power, 
(for  he  seems  to  rest  the  legality  upon  the  necessity,)  anxiously  endeavours,  by  way  of  revenge, 
to  restrain  and  cramp  the  exercise  of  it.     The  damages  must  be  enormous,  more  than  exces- 
sive, to  warrant  the  interposition  of  the  court :  and  this  must  be  apparent,  not  to  the  judges, 
but  to  all  mankind.     The  judgment  of  the  court  must  be  authorized  by  the  cry  of  the  multi- 
tude !  judicial  discretion  must  be  guided  by  popular  opinion  !     The  law  upon  this  point  seems 
rather  more  distinctly  as  well  as  more  temperately  stated  by  De  Grey  C.  J.,  in  the  case  of 
Sharpe  v.  Brice  — "  It  has  never  been  laid  down,"  says  he,  "  that  the  court  will  not  grant  a 
*'  new  trial  for  excessive  damages  in  any  cases  of  tort.     It  was  held,  so  long  ago  as  in  Comb. 
**  357.  that  the  jury  have  not  a  despotic  power  in  such  actions.   The  utmost  that  can  be  said  is, 
**  and  very  truly,  that  the  same  rule  does  not  prevail  upon  questions  of /or/  as  of  contract.    In 
"  contract,  the  measure  of  damages  is  generally  matter  of  account,  and  the  damages  given  may 
"  be  demonstrated  to  be  right  or  wrong.     But  in  torts  a  greater  latitude  is  allowed  to  the 
"  jury ;  and  the  damages  must  be  excessive  and    outrageous  to  require  or  warrant  a  new 
"  trial."     2  Bl.  Rep.  942.     We  cannot  help  taking  notice,  that  in  several  cases  where  the 
judges  have  admitted  that  a  new  trial  may  be  granted  for  excessive  damages,  they  have  added 
words  of  amplification  :  this  we  conceive,  in  propriety  of  language,  to  be  unnecessary  ;  for,  as 
far  as  we  recollect,  excessive  is  never  predicted  of  any  subject  but  to  denote  its  extraordinary 
intenseness.  Thus  Milton  —  "  Dark  with  excessive  bright."]  ||Notwithstanding  the  late  learned 
editor's  attack  on  the  language  used  by  Lord  Camden  in  2  Wils.  244.,  it  really  amounts  in 
substance  to  little  more  than  what  is  quoted  from  C  J.  De  Grey,  and  what  appears  to  be 
since  recognized  as  the  principle  on  which  the  courts  interfere,  on  the  ground  of  excessiveness 
in  the  damages  in  actions  for  personal  torts^  viz.  that  the  court  undoubtedly  possess  the  power 
of  granting  new  trials  on  this  ground;  but  that  the  province  of  the  jury  in  these  cases  is 
wider   than   in   cases  of  contract,  or  injuries  to  property,  where  the   damages   are   more 
measurable  by  a  certain  scale  (7  Term  R.  529.);  and  that,  to  induce  the  court  to  interfere  in 
such  cases  by  granting  a  new  trial,  it  must  appear  to  them  that  the  damages  are  more  than 
simply  excessive,  (considering  that  term  to  mean  excessive  above  what  the  court  themselves 
think  the  case  demands,)  that  they  must  be  "  enormous"  (in  the  language  of  Lord  Camden  ;) 
"  excessive,  and  outrageous,"  (in  that  of  C.  J.  De  Grey);  so  great,  "  that  the  jury  must  have  acted 
"  under  undue  motivest  or  gross  error,  or  misconception"  (in  the  language  of"  Lord  Ellcnborough, 
6  East,  256.);  or  so  large  that  every  man  must  acknowledge  they  arc  so"  (in  the  words  of 
C.  J.  Mansfield,  5  Taunt.  281.)     The  criterion  mentioned  by  Lord  Ellcnborough  seems  to  afTord 
the  most  certain  rule  for  the  guidance  of  the  court,  and,  it  is  obvious,  this  would  not  apply 
to  cases  of  simple  excess;  since,  there  may  be  instances  of  the  damages  exceeding  what  the 
court  would  judge  proper,  which  would  yet  not  warrant  the  inference  of  undue  motives,  or 
gross  error,  or  misconception  on  the  part  of  the  jury  ;  and  see  1  Younge  &c  J.  477.   9  Barn. 
&  C.  840.     Tidd.  909.  (9th  ed.),  and  cases  there  cited.|| 

MS.  Rep.  I"  ^"  action  of  trespass   and  false   imprisonment  there  was  a 

Leman  v.  verdict  for  the  plaintiff  with  300/.  damages.     A  new  trial  being 

Allen,  Hil.         moved  for  on  account  of  the  excessiveness  of  the  damages,  it  was 
f2WUs*"i60^    refused;  because  the  court  did  not,  upon  the  circumstances  of 
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the  case,  think  the  damages  excessive.  It  was  in  this  case  said  s.  C.  See 
by  Pratt  C.  J.  —  The  court  may  grant  a  new  trial  on  account  of  Huckle  v. 
the  excessiveness  of  the  damages,  although  the  action  be  founded      P,*)?/' 

,     ,  J  ,,  °,i        .  u  *   •  1         r  2  Wils.  205. 

upon  a  tmt,  and  consequently  the  jury  have  no  certam  rule  ot  Rgdshaw  v. 
computing  damages,  but    the  court  should^  be    very   cautious  Brooke,  Id, 
of  granting  one  in  such  action,  and  ought  not  to  do  it,  unless  the  405.    Grey 
damages  are  such,  as  do  at  the  first  blush  appear  to  be  quite  2*5?^^'  ^^ 
outrageous.  v.  Rawlin"''^ 

sWils.  61.  where  a  new  trial  was  refused,  on  the  ground  that  the  damages  were  not  excessive. 

II  In  an  action  for  criminal    conversation  with  the  plaintifTs  Chambers  v. 
wife,  who  was  living  separate  from  her  husband,  under  a  deed  Caulfield, 

r  ^  *'•        *      1  •  ,       .  6  East,  256. 

ot  settlement,  securing  to  her  a  separate  maintenance,  the  jury 
gave  2000/.  damages ;  and  the  court  refused  to  set  aside  the 
verdict,  because  it  did  not  appear  to  them  that  the  jury  acted 
under  the  influence  either  of  undue  motives,  or  of  gross  error 
or  misconception. 

In  an  action  on  the  case  for  a  malicious  prosecution  of  the  Hewlett  v. 
plaintiff,  for  feloniously  embezzling  fees  received  in  his  office  of  Crutchley, 
deputy  prothonotary  of  the  Marshalsea  Court,  where  a  bill  was  5  Taunt.  277.; 
found,  and  warrant  issued  for  the  apprehension  of  th^  plaintiff,  ^  ^  ^^^     „  - 
and  the  prosecution  was  abandoned  at  the  trial,  and  admitted  by  473. 
the  counsel  to  have  been  undertaken  under  a  mistake  of  the 
facts  and  the  law,  the  jury  gave  2000/.  damages ;  and  the  court 
refused  to  grant  a  new  trial,  not  considering  it  a  case  in  which 
they  ought  to  interfere  with  the  province  of  the  jury. 

So,    where,  in  trespass  for  breaking  and  entering  plaintifTs  Merest  v. 
close,  and  hunting  there,  in  defiance  of  plaintifTs  notice,  and  Harvey, 
under  circumstances  of  insult,  the  jury  gave  500/.  damages,  the  ^  Marsh, 
court  refused  to  set  aside  the  verdict  though  the  plaintiff  had 
sustained  Jio  actual  peainiary  damage.      The   court   grounded 
their  decision  on  'the  insulting  and  aggravated  conduct  of  the 
defendant,  which  distinguishes  this  case  from  that  of  a  common 
damage  to  property,  like  the  following :  — 

Where  in   an  action  on  the  case   for  the  diversion  of  the  Pleydell  v 
plaintifTs  watercourse  the  jury  gave  3000/.  damages,  the  court  E^***  of  Dor- 
set aside  the  verdict,  and  granted  a  new  trial,  on  the  ground  7''p'^'^*i> 
that  the  damages  were    excessive,    and   not  warranted    by  the  529.;  and  see 
evidence:  and  that,  it  being  a  mere  question  of  property,  the   iChitt.R. 
deterioration   of  the   property  was   the    true   measure   of  da-  '^^^' 
mages ;    though,  even  in  such  a  case  as  that,  they  would  not 
measure  the  damages  given  in  a  nice  balance ;  and  they  directed 
the  former  verdict  to  stand,  as  a  security  for  the  damages  on  the 
second  trial,  jj 

A  new  trial  was  granted  upon  its  being  discovered,  after  the  Salk.  645. 
trial,  that  the  foreman  of  the  jury  had  declaretl,  that  the  plain-  I>cnt  v.  the 
tiff  should  never  have  a  verdict,  whatever  witnesses  he  might  [{"JJ^Q^d 
produce. 

If  the  jury  receive  written  evidence  after  they  are  gone  from  j  gu  335 
the  bar  to  consider  their  verdict,   this  is  a  good    reason  for  Goodman  v. 
granting  a  new  trial.  Cotherington. 

IBut 
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Kin  near, 
2  Barn.  &  A. 
462.    1  Chitt. 
R,40l.S.C. 

Cro.Kliz.  189. 
Metcalfe  v. 
Deane. 


1  Sid.  235. 
Goodman  v. 
Cotherington, 
Cro.  Eliz.  189. 

Salk.  645. 
King  V. 
Burdett. 


3  Bred.  & 
Bing.  272. 
7  Moo.  187. 

S.C. 


Bunb.  51. 
Mellish  V. 
Arnold,  2  Lev 
140.  205. 

Stra.  642. 
Hale  V.  Cove. 


II  But  the  dispersion  of  the  jury  with  permission  of  the  judge, 
during  the  interval  of  an  adjournment,  in  case  of  a  misae- 
meanor,  does  not  vitiate  the  verdict,  when  there  is  no  sug- 
gestion of  their  having  been  improperly  practised  upon  in  the 
interim.  || 

If,  after  the  jury  are  gone  from  the  bar  to  consider  of  their  ver- 
dict, they  hear  the  evidence  of  a  witness  who  was  before  examined, 
the  verdict  may  be  set  aside,  notwithstanding  the  evidence  were 
to  the  same  effect  as  the  evidence  given  in  court. 

But  it  is  said,  that  the  court  will  not  in  either  of  these  cases 
grant  a  new  trial,  unless  it  be  indorsed  upon  the  postea,  that  the 
jury  did  receive  written  or  hear  parol  evidence  after  they  were 
gone  from  the  bar ;  for  that  this  cannot  be  shown  by  affidavit. 

If  the  jury  carry  written  evidence  which  was  given  in  court 
with  them  from  the  bar,  without  the  direction  or  leave  of  the 
court,  this  is  not  a  reason  for  the  granting  of  a  new  trial ;  but 
the  jury  are  punishable. 

II  Where  it  was  sworn  that  handbills,  reflecting  on  the  plain- 
tiff's character,  had  been  distributed  in  court,  and  shewn  to  the 
jury  on  the  day  of  the  trial,  the  court  granted  a  new  trial,  and 
would  not  receive  from  the  jury  affidavits  in  contradiction,  though 
the  defendant  denied  all  knowledge  of  the  handbills.  But  merely 
desiring  a  juror  to  appear  is  no  cause  for  setting  aside  a  verdict  || 

A  new  trial  was  granted,  because  the  jury  had  thrown  up  cross 
or  pile,  whether  they  should  give  the  plaintiff  five  hundred  or 
three  hundred  pounds  damages. 

The  jury  drew  lots,  in  order  to  determine  for  whom  they  should 
find  a  verdict.  A  new  trial  was  granted,  notwithstanding  the 
verdict  was  found  for  the  party  who  in  the  opinion  of  the  judge 
was  entitled  to  a  verdict. 

[A  new  trial  being  moved  for  upon  an  affidavit  by  the  defend- 
ant's attorney,  of  a  confession  of  a  juryman  to  him,  that  the  jury 
drew  lots  which  six  of  them  should  determine  the  verdict,  it  was 
refused ;  and  the  court  said  that,  there  being  no  affidavit  by  the 
jurymen,  or  any  other  that  was  conusant  of  the  transaction,  this 
was  too  loose  and  slight  a  suggestion.  However,  in  a  late  case  (fl), 
the  court  refused  to  receive  the  affidavit  of  the  jurymen  them- 
selves to  substantiate  such  a  fact.] 
I  New.  R.  326.  acc.\\ 

(And  the  court  will  not  suffer  the  jury  to  explain  by  affidavit 
the  grounds  of  their  verdict,  or  to  show  that  they  intended  some- 
thing different  from  what  they  found. 


Aylet  V.  Jewel, 
2  Black.  R. 

1299. 

(a)  Vashe  v. 

Delaval, 

1  Term  R.  11. 

et  vide  Pryor 

V.  Powers, 

1  Keb.  811.; 
|and  see  Owen 
V.  Warburton,  1 

Burr.  2667. 

2  Black.  803. 
2TermR.281.; 
ted  vide 
1  Burr.  383.    2  Ken.  24.  S.  C.    9  Price,  134. 

fi  Chitt. R.2C8-  And  an  admission  by  jurymen  that  the  verdict  was  entered 
by  mistake,  made  after  they  had  separated,  though  on  the  day  of 
trial,  is  not  a  sufficient  ground  for  a  new  trial. 

In  general,  the  assent  of  all  the  jury  to  the  verdict,  pronounced 
by  their  foreman  in  their  presence  and  hearing,  is  to  be  conclu- 
sively inferred,  and  no  affidavit  can  in  any  case  be  admitted  to 

the 
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the  contrar}'.     But  if  all  the  jury  were  not  present  when  a  verdict  Rex  v. 
of  guilty  was  delivered,  and  it  is  therefore  uncertain  whether  ^o.  ?'  p 
they  allheard  the  verdict  pronounced  by  the  foreman,  the  court  jn 
will,  with  consent  of  the  defendant,  grant  a  new  trial.  || 

The  court  did  in  one  case  refuse  to  grant  a  new  trial,  although  7  Mod.  37. 
the  jury  found  a   general    verdict,  after  it  was   agreed  by  the  Gay  v.  Cross, 
counsel  on  both  sides  that  a  special  one  should  be  found,  and 
would  not  give  their  reason  for  finding  a  general  one.     But  it 
appears  that  the  new  trial  was  in  this  case  refused,  because  it  was 
moved  for  after  a  trial  at  bar. 

In  another  case,  wherein  a  special  verdict  was  prayed,  and  the   1  P.Wms.213. 
jury,  after  being  directed  by  the  judge  before  whom  the  cause  was  Reg.  v.  the 
tried,  to  find  a  special  verdict,  found  a  general  verdict,  a  new  trial  of^B^^jiey" 
was  granted. 

A  new  trial  being  moved  for,  because  the  jurors  had  voted  Comb.  14. 
and  found  their  verdict  according  to  the  majority  of  votes,  it  was  Anon, 
refused. 

The  jurors  had  voted,  and  seven  of  them  were  for  finding  the  Sayer,  100. 
verdict  as  it  was  found.     A  new  trial  being  moved  for,  it  was  Lawrence  v. 
refused.     And  by  Lee  C.  J.  —  Nothing  was  in  this  case  deter-  ^o^^^^'- 
mined  by  chance.    The  five  jurors  might  ultimately  be  convinced  : 
but  if  they  only  acquiesced  in  the  finding  of  the  verdict,  that  is 
sufficient ;  and  they  shall  not  now  be  received  to  say,  that  they 
did  not  acquiesce. 

[A  new  trial  has  been  refused  upon  a  subsequent  declaration  by 
the  jury,  where  the  verdict  given  has  been  according  to  the  real   steven^'on 
merits  of  the  case.  2  Bl.  R.  soj. 

ySee  2  Chitt. 

In  an  action  for  the  non-performance  of  a  contract  in  not  R.  268.H 
delivering  one  hundred  casks  of  good  Russia  tallow,  which  was  Aubert  y. 
tried  before  Lord  Loughborough  at  the  sittings  after  last  term  at  f?*il^^*^'?» 
Guildhall,  a  verdict  was  given  for  the  defendants.  Adair  Serj.,  g^  q  ^  5J|"g^ 
moved  for  a  rule  to  shew  cause  why  there  should  not  be  a  new 
trial.  The  ground  upon  which  he  moved  it  was,  that  a  conver- 
sation had  passed  after  the  judge  had  summed  up  the  evidence, 
between  one  of  the  jury  and  one  Cartwright  the  last  witness, 
in  which  a  material  piece  of  evidence  had  been  disclosed ;  that 
this  conversation  was  not  heard  by  the  plaintiffs,  and  therefore 
they  had  not  an  opportunity  to  controvert  what  the  witness  said ; 
that,  if  they  had,  they  could  have  directly  contradicted  it.  He 
then  offered  affidavits  to  induce  the  court  to  believe  that  the  jury 
had  founded  their  verdict  upon  this  evidence.  The  circumstances 
of  the  case  were  these :  the  plaintiffs  had  contracted  with  the 
defendants  for  one  hundred  ctisks  of  good  Russia  tallow;  fifty  of 
these  liad  been  delivered  and  accepted,  but  the  plaintiffs  refused 
to  accept  the  rest,  alleging  that  it  was  of  an  inferior  quality. 
Before  the  action  was  commenced,  a  proposal  for  an  accom- 
modation was  made,  by  the  defendants  paying  to  the  plaintiffs 
Ss,  per  cwt,f  which  was  the  difference  between  the  price  tallow 
then  sold  for,  and  the  price  for  which  tlie  plaintiffs  had  con- 
tracted 
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M.S.  Rep. 
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in  B.  B. 


Fourdrinier  v. 
Bradbury, 
5  Bam.  &  A. 
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1  Price,  201. 


De  Roufigny 
V.  Peale, 
3  Taunt.  484.; 
and  see  2Chitt. 
269. 


tracted.  But  this  proposal  was  not  acceded  to,  and  it  was  respect- 
ing this  that  the  conversation  passed  upon  which  this  motion  was 
grounded.  One  of  the  jury  asked  the  witness  Cartwright  why  it 
was  not  agreed  to.  His  answer  was,  because  the  plaintiffs 
wanted  to  settle  the  matter  in  dispute  by  casks  of  4  rjct.  instead  of 
7  cwt.  Lord  Z/.,  after  reporting  the  evidence,  said,  that  this  was 
a  new  ground  for  an  application,  and  such  an  one  as  he  much 
doubted  whether  the  court  ought' to  encourage.  From  the  situ- 
ation of  the  witnesses  at  Guildhall,  conversations  must  frequently 
pass  between  them  and  the  jury,  and  it  was  impossible  but  such 
conversations  must  sometimes  escape  the  court :  that  if  new  trials 
were  to  be  granted  upon  suggestions  of  this  kind,  causes  would 
never  be  finally  settled :  that  the  question  here  put  was,  he 
thought,  an  idle  one,  and  that  no  inference  could  be  drawn  from 
it  to  affect  the  decision  of  the  jury.  The  question  which  he  left 
to  the  jury  was,  whether  this  was  good  merchantable  tallow,  or 
not  ?  no  fraud  was  pretended  on  either  side  :  both  parties  wished 
to  act  right :  the  scale  of  evidence  was  nearly  equal,  different 
opinions  having  been  given  on  each  side  of  the  samples  of  tallow 
which  the  defendants  had  produced.  This  question,  why  the 
parties  did  not  settle  the  matter,  could  not  possibly  apply  to  that. 
Besides,  the  jury  had  in  the  course  of  the  trial  calculated  that  the 
casks  were  above  7  cwt.,  so  that  this  answer  could  not  possibly 
have  any  influence  with  them.] 

5.  On  account  of  a  Neglect  or  Mistake  of  a   Counsellor  or  an 
Attorney  in  the  Cause, 

A  new  trial  is  said  to  have  been  granted,  because  the  counsel 
for  the  defendant,  who  did  not  expect  that  the  cause  would  be 
called  on  so  soon,  was  absent.  But  it  is  added  by  the  reporter, 
that  a  new  trial  had  in  a  similar  case  been  refused. 

In  a  modern  case,  a  new  trial  being  moved  for  on  account  of 
the  defendant's  attorney  having  neglected  to  attend  the  trial,  it 
was  refused.  And  by  the  court  —  As  the  plaintiff  has  not  been 
guilty  of  any  misbehaviour  or  fault,  there  ought  not  to  be  a  new 
trial,  which,  as  his  witnesses  may  die  or  be  out  of  the  way,  may 
be  very  inconvenient  to  him  :  nor  is  it  necessary  to  grant  one  ; 
for  the  defendant,  who  is  bound  by  the  verdict,  has  a  remedy 
against  his  attorney. 

II  The  fact  of  a  cause  being  in  the  written  list  at  Nisi  Prius  is 
sufficient  notice  to  the  attorney  that  it  may  be  tried  at  any  time 
in  the  course  of  the  day ;  and,  therefore,  where  a  cause  had  been 
for  several  days  in  that  list,  and  was  at  length  tried  out  of  its 
order,  as  an  undefended  cause,  in  the  absence  of  the  defendant's 
attorney,  the  court  would  only  grant  a  new  trial  on  the  terms  of 
payment  of  costs. 

And  if  a  cause,  which  is  meant  to  be  defended,  is  called  on 
and  tried  as  an  undefended  cause,  in  consequence  of  the  defend- 
ant's attorney  neglecting  to  deliver  his  brief,  the  Court  of 
Common  Pleas  will  grant  a  new  trial,  compelling  the  defendant's 

attorney 
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attorney  to  pay  the  costs  as  between    attorney  and  client,  out  of 
his  own  pocket. 

A  new  trial  is  very  rarely  granted  for  default  or  omission  of  (a)  i  Wils.  98. 
the  parties,  their  counsel  or  attorneys,  in  not  coming  prepared  iSl^^K'S'^^^* 
with,  or  going  into  evidence  which  they  were  apprized  of,  and  8Q3    j  Term ' 
might  have  produced  at  the  trial  («),  or  upon  a  suggestion  that  a  R.  84.  2  Term 
party  was  not  apprized  of  particular  evidence,  and  therefore  not  R-H3. 
prepared  to  answer  it  (^),   or  because  a  witness  refused,  from  J  ^^p 'r^'  ^'^'  ^ 
misapprehension,  to  execute  a  release  which  rendered  him  in-  sedvide*        * 
competent  (r),  or  has  either  from  inattention,  or  want  of  benig  8  Taunt.  730. 
prepared,  made  a  mistake  in  giving  his  evidence  {d),  or  on  3  Moo.  58. 
account  of  the  manner  in  which  he  has  been  sworn  (e),  or  of  an  orhtt  R^q4 
objection  to  his  competency  discovered  after  the  trial.  (^)||  2  Moo.  179. 

8  Taunt.  236.  8  Moo.  32.  2  Chitt.  R.  194.  267.  1  Bing.  339.  8  Moo.  612.;  but  see 
2  Chitt.  R.  269.  271.  (c)  4  Bing.  171.  {d)  Say.  R.  27,  M'Clel.  179.;  but  see  5  Taunt.  277. 
7  Moo.  546.  1  Bing.  145.  (e)  7  Moo.  36.  3  Brod.  &  B.  232.  (g)  1  Term  R.  717.  1  Bos. 
&  Pull.  429.  (a).     Tidd,  907.  (9th  ed.) 

At  the  trial  of  a  cause,  a  matter  was  mentioned  by  the  judge  lo  Mod.  202, 
before  whom  it  was  tried,  the  consequence  of  which,  if  it  had  203.   Reg.  v. 
been  relied  upon,  must  have  been  a  verdict  for  the  defendant.  *'l^.^°''P- 
Instead  of  relying  upon  this,  the  defendant's  counsel  put  his  de-  rphat  a  mis- 
fence  upon  another  matter,  and  there  was  a  verdict  for  the  plain-  take  in  con- 
tifF.     A  new  trial  being  moved  for,  it  was  refused.     And  by  the  ducting  a 
court  — The  act  of  a  counsel  in  a  cause  is  to  be  considered  as  the  ^^^^^'>  ^^J^^ 
act  of  his  client:  and  consequently,  if  the  counsel  waive  a  thing  new'triar'see 
which  would  have  been  in  favour  of  his  client,  it  is  the  same  thing  Vernon  v. 
as  if  the  client  himself  waive  it.    The  mistake  of  the  judge  or  the  Hankey, 
jury  is  a  "jood  reason  for  granting  a  new  trial;  but  the  mistake  2 Term R.  120. 
of  a  counsel  is  not.  felso.?; 

\\sed  vide  Ritchie  v.  Bousfieid,  7  Taunt.  309.|| 

II  If  the  leading  counsel  at  nisi  pritis  takes  one  line  of  case,  Pickering  y. 

contrary  to  the  opinion  of  his  junior,  the  court  will  not  permit  Dowson, 

ihe  junior  counsel  to  obtain  a  new  trial  upon  the  ground  that  he  '*Taunt.779. 
was  prepared  with  evidence  to  support  another  line  of  case  which 
his  leader  repudiated.  || 

[But  the  discovery  of  new  evidence  by  an  attorney  of  an  executor  Broadhcad  v. 

defendant  then  absent  from  Englatid,  though  in  the  actual  custody  Marshall, 

of  the  attorney  himself,  but  not  known  by  him  so  to  be,  hath  been  ^  ^^^' 

admitted  as  a  sufficient  ground  for  a  new  trial.] 

6.  On  account  of  a  Neglect,  Mistake,  or  Faidt  of  one  of  the  Par- 
ties, or  one  of  his  IVitn esses » 

A  new  trial  being  moved  for,  because  a  witness  of  the  party  1  Vcntr.  50, 
moving  for  it  did  not  appear  at  the  trial,  it  was  refused.     And  Cotton  r. 
by  the  court  —  If  a  new  trial  were  to  be  granted  on  this  account,  ^*^^^^' 
one  may  be  granted  in  almost  every  case ;  for  it  will  be  always 
in  the  power  of  a  party  to  prevail  upon  one  of  his  witnesses  to  be 
absent,  on  purpose  to  make  his  absence  a  ground  for  obtaining 
a  new  trial. 

Upon  a  motion  for  a  new  trial,  the  party  moving  for  it  offered  i  Born.  823, 
Vol.  VIL  3  E  an 
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an  affidavit,  that  one  of  his  material  witnesses  did  not  appear  at 
the  trial.     The  court  would  not  suffer  the  affidavit  to  be  read. 

If  the  appearance  at  the  trial  of  a  material  witness  for  one 
jjarty  were  prevented  by  a  contrivance  of  ihe  other  party,  as  by 
arresting  the  witness,  this  is  a  reason  for  granting  a  new  trial. 

If  the  appearance  at  the  trial  of  a  material  witness  were  pre- 
vented by  a  sudden  illness,  this  is  a  reason  for  granting  a  new 
trial. 

The  court  refused  to  grant  a  new  trial,  because  a  material 
witness  did  not  appear  at  the  trial,  unless  the  witness  would 
make  an  affidavit  of  what  he  knew  concerning  the  matter  in 
question ;  that  the  court  might  judge  of  the  materiality  of  his 
evidence. 

II  And  so  the  court  refused  to  grant  a  new  trial  on  the  ground 
that  a  witness  who  refused  to  release  an  interest,  which  rendered 
him  incompetent,  had  mistaken  the  effect  of  the  release,  and  was 
now  ready  to  execute  it.  || 

It  is  said,  that  a  court  of  equity  will  grant  a  new  trial,  if  it 
appear  that  a  witness,  upon  whose  testimony  the  verdict  was 
principally  founded,  stands  convicted  of  an  infamous  crime. 

But  it  has  been  holden,  that  this  is  not  a  reason  for  granting 
a  new  trial.  And  by  the  court  —  If  the  record  of  the  conviction 
of  such  a  witness  had  been  produced  at  the  trial,  the  judge  would 
not  have  admitted  his  testimony.  As  this  was  not  done,  the 
party  who  neglected  to  produce  it  ought  to  suffer  for  his  neglect, 

[Although  an  objection  to  the  competency  of  a  witness  dis- 
rTviV/  l|See  covered  after  the  trial  is  not,  of  itself,  a  sufficient  ground  for 
1  Bos.  &  Pull,  granting  a' new  trial,  yet  it  may  have  some  weight  with  the  court 
429.  a.  4  Bing.  where  the  party  applying  appears  to  have  merits. 


Wheeler  v. 
Pitt. 

11  Mod  141 
Davis  V. 
Daverell. 

11  Mod.  1. 
6  Mod.  22. 


Salk.  645. 
Anon. 


Kellen  v. 
Benett, 
4  Bing.  171 


Prec.  in  Ch. 
194.  Toveyv, 

Young. 

Salk.  653. 
Ford  V.  Tilly. 
12  Mod.  584. 


Turner  v. 
Pearte,  1  Term 


171.11 

Fabrilius  v. 
Cock,  3  Burr. 
1771. 

Lister  v. 
Mundell, 
1  Bos.  &  P. 
427.     rtde 
4  Taunt.  640. 


If  it  appear  that  the  witnesses,  upon  whose  testimony  the 
former  verdict  was  given,  were  suborned,  the  court  will  grant 
a  new  trial.] 

II  And  if  the  testimony  of  witnesses  on  which  the  verdict  pro- 
ceeded derive  its  credit  from  particular  circumstances,  and  those 
circumstances    be  afterwards   clearly  falsified  on   affidavit,   the 
Court  of  Common  Pleas  will  grant  a  new  trial. 
4  Maul.  &  S.  140.    Tidd's  Prac.  914. 

4  Maul.  &  S.  I^"t>  ^"  general,  the  finding  of  a  bill  of  indictment  for  perjury 
140.  2]Price,3.  or  conspiracy,  is  no  ground  for  staying  the  proceedings  before 

2  Moo.  80.       conviction,  it  being  found  on  ex  parte  evidence. 

8  Taunt.  182.  ^  -^ 
1  Bing.  329.     8  Moo.  612.    4  Biug.  562- 

4  Taunt.  640.        And  the  court  will  not  grant  a  new  trial  on  the  mere  affidavit 

9  Moo.  581.;    of  one  party  contradicting  the  witnesses  on  the  other  side.jj 
and  see 

9  Price,  89.    Tidd.  907.  (9th  ed.) 

Salk.  275. 647.  It  is  in  divers  cases  laid  down,  that  a  new  trial  ought  not  to 
653.  Prec.  in  be  granted,  because  the  party  who  moves  for  it  was  not  at  the 
Ch.  194^  Sir.  j^jgi  furnished  with  evidence,  which  it  was  in  his  power  to  have 
MisonliTem  ^^en  furnished  with. 

R.  84.1 

iBut 
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II  But  in  an  action  on  a  polic}^,  where  the  defendant,  by  mis-  D'Aguilarv. 
take  of  his  witness,  failed  in  producing  a  necessary  document  ^w'"v 
from  the  Admiralty,  the  Court  of  Common  Pleas  granted  a  new  ^     ^"^  '  ^^^' 
trial,  in  order  to  let  in  this  evidence  after  a  verdict  for  the  plain- 
tiff on  the  merits.  II 

It  is  said  in  one  case,  that  if  material  evidence,  of  which  the   12  Mod.  584. 
party  had  no  knowledge  at  the  trial,  be  afterwards  discovered, 
this  is  a  reason  for  granting  a  new  trial :  but  it  may  be  inferred, 
from  what  is  laid  down  in  a  modern  case,  that  this  case  is  not  law. 

In  an  action  for  criminal  conversation  with  the  plaintiff's  wife,  MS.Rep.Wal- 

there  was  a  verdict  for  the  plaintiff  with  1000/.  damages.     A  ker  v.  Scott, 

new  trial  was  moved  for,  upon  an  affidavit  oT  its  having  been   M'ch.  23  G.  2. 

discovered  since  the  trial,  that  the  woman  was  not  the  wife  of  *" .  '  g,*  v 

the  plaintiff.     It  was  refused.     And   by  the  court  —  It  is  an  r.  955. 

established  rule,  that  a  new  trial  ought  not  to  be  granted  upon   7  Taunt.  509. 

the  account  of  evidence  discovered  after  the  trial,  which  by  using  ®  Tj""^*  ^^^' 

due  dili<rence  might   have  been  discovered  before.     It  is  laid  %  0°°'  ^\' 
J  .  ^5  ,.  *5  ,  ,  .,,  .  ,     o.  C;  and  see 

down  in  divers  cases,  that  the  court  will  not  grant  a  new  trial,   xidd.  906. 

because  one  of  the  parties  was  not  at  the  trial  prepared  to  make  (9th  ed.)|| 

out  his  case.     It  would  be  of  the  most  dangerous  consequence 

to  suffer  one  party,  after  he  has  heard  the  evidence  of  the  other, 

to  give  new  evidence.     In  the  present  case  the  defendant  ought 

to  have  been  prepared  at  the  trial  to  have  proved  that  the  woman 

was  not  the  plaintiff's  wife ;  which  was  the  very  gist  of  the  action. 

A  new  trial  being  moved  for,  upon  an  affidavit  that  a  material   Sayer,  28. 

witness  had  made  a  mistake  in  giving  his  evidence  at  the  trial,  it  JJj".^'?  ^* 

was  refused.     And  by  the  court  —  It  would  be  of  the  most  dan-  i,  !,  ^? ' 

gerous  consequence  to  set  aside  a  verdict,  because  a  witness  has   tra  5  Taunt. 

from  inattention,  or  from  the  want  of  being  prepared,  made  a  277.   7  Moo. 

mistake  in  giving  his  evidence.  ^^^\.  ^  ^'"8* 

...  *^^-l' 

It  is  in  one  case  laid  down,  that  embracery  is  a  good  reason   n  MoJ.  ug, 

for  granting  a  new  trial,  but  that  maintenance  is  not.  Ladv  Herbert 

V.  Shaw. 

Upon  a  motion  for  a  new  trial  it  appeared  that  the  plaintifTs  2  Vcntr.  175. 

attorney  had  written  letters  to  two  persons   upon    the    panel,  Anon.    Pasch. 

importuning  them  to  appear,  and  setting  forth  the  hardships  his  ^  ^*  ^* 
client  had  suffered.     A  new  trial  was  granted,  and  the  attorney, 
who  was  committed  for  having  been  guilty  of  embracery,  was 
obliged  to  pay  ten  pounds  to  the  other  party  by  way  of  costs, 
before  the  court  would  consent  to  his  being  discharged. 

It  was  in  a  subsequent  case  holden,  that  although  one  of  the  Stra.  64«. 

parties  have  desired  a  person  to  appear  as  a  juryman,  this  is  not  Sncll  v.  Tim- 

a  good  reason  for  granting  a  new  trial.  ^^G^!"^*'* 

The  latter  case  is  said  to  have  been  determined  upon  the  au-  lUd. 
thority  of  the  case  of  Lady  Herbert  v.  Shaw,     But  the  case 
alluded  to  does  not  seem  to  warrant  the  determination. 

In  that  case  the  Duke  of  I^cds  had  written  letters  to  all  the   n  Mod.  119. 
])(  rsons  upon  the  panel;  every  one  of  which  letters,  after  de-  Lndy  Herbert 

»i  *  "^     I      .  •  I  1    1    1      -.1   .1  V.  Shaw. 

MiiDg  the  person  to  appear  at  the  trial,  concluded  with  these 

words,  "  Which  I  shall  take  as  a  great  obligation,  and  shall  be 
♦*  glad  of  an  occasion  to  shew  you  how  much  I  am,  Sir,  your 

3  E  2  **  humble 
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S  Brod.  &  B. 
272.     7  Moo. 
87.  S.  C. 


1  Ventr.  30. 
Cotton  V. 
Daintry. 


1  Jon.  225. 
Salk.  648. 
650.     Ld. 
Raym.  514. 

Stra.  1106. 
Dormer  v. 
Parkhurst, 
Hil.  12  G.  2. 

1  Barn.  323. 
Brown  v. 
Petcher, 
Mich.  8  G.  2. 


MS.  Rep. 
Wright  on  the 
dem.  of  Cly- 
mer  v.  Littler, 
Mich.  2G.3. 
in  B.  R.  [I  Bl. 
R.  345.  S.  C] 
llSee  Tidd, 
1240.(9thedO|| 


"  humble  servant."  A  new  trial  being  moved  for  on  account  of 
these  letters,  it  was  refused  upon  the  particular  circumstances  of 
the  case ;  namely,  that  the  defentlant,  who  had  had  notice  long 
before  the  trial  of  these  letters,  did  not  move  for  a  trial  at  the 
bar,  which  the  plaintiff  had  offered  to  consent  to:  but  it  was 
said  by  the  court,  that  a  letter  of  this  kind  is  of  the  most  dan- 
gerous consequence,  it  being  a  temptation  to  a  juryman  to  be 
partial. 

II  Where  it  was  sworn  that  handbills  reflecting  on  the  plain- 
tiff's character  had  been  distributed  in  court,  and  shewn  to  the 
jury  on  the  trial,  the  court  granted  a  new  trial,  and  would  not 
receive  from  the  jury  affidavits  in  contradiction,  though  the 
defendant  denied  all  knowledge  of  the  handbills.  || 

A  new  trial  was  moved  for;  because  the  plaintiff,  in  whose 
favour  the  verdict  was,  had,  after  it  was  brought  in,  given  to 
every  one  of  the  jurors  four  pounds ;  whereas  by  a  rule  of  the 
court  they  were  entitled  to  no  more  than  twenty  shillings  each. 
The  court  being  equallydivided  no  rule  could  be  made.  Morton  J. 
and  Rahisford  J.  were  of  opinion,  that  although  the  plahitiff 
may  be  punishable  for  disobedience  to  the  rule  of  the  court, 
there  was  no  reason  for  granting  a  new  trial.  Keeling  C.  J.  and 
Thvisdai  J.  were  of  opinion,  that  a  new  trial  ought  to  be  granted; 
for  that,  if  either  party  may  give  what  he  pleases  to  the  jurors 
after  the  verdict  is  brought  in,  the  jurors  will  be  frequently  in- 
clined to  find  a  verdict  for  that  party  who  is  best  able  to  reward 
them. 

7.  In  an  Action  of  Ejectment , 

It  is  laid  down  in  divers  cases  that  the  court  will  not  grant  a 
new  trial  in  an  action  of  ejectment ;  because  another  action  of 
ejectment  may  be  brought,  and,  consequently,  there  is  no  ne- 
cessity for  granting  a  new  trial. 

And  in  one  case  it  is  said  that  the  court  will  not  grant  a  new 
trial  in  an  action  of  ejectment,  unless  the  case  be  so  circum- 
stanced that  justice  cannot  otherwise  be  attained. 

But  these  cases  do  not  seem  to  be  law ;  for  in  one  modern 
case  it  is  said,  that  the  court  will  not  grant  a  new  trial  in  an 
action  of  ejectment,  where  the  verdict  is  for  the  defendant ;  from 
whence  it  may  fairly  be  inferred,  that  where  the  verdict  is  for 
the  plaintiff,  a  new  trial  may  be  granted. 

And  in  a  very  modern  case  it  is  expressly  laid  down,  that 
where  the  verdict  is  for  the  plaintiff  the  court  will  grant  a  new 
trial  as  readily  in  an  action  of  ejectment  as  in  any  other  action. 
A  motion  being  made  for  a  new  trial  in  an  action  of  ejectment 
it  was  refused  upon  the  particular  circumstances  of  the  case. 
But  by  Lord  Mansfield  C.  J.  —  It  is  not  true  that  the  court 
will  not  in  any  case  grant  a  new  trial  as  readily  in  an  action  of 
ejectment  as  in  any  other  action.  If  the  verdict  be  for  the  de- 
fendant the  court  will  not  grant  a  new  trial  but  for  very  par- 
ticular reasons  ;  because,  as  the  verdict  in  an  action  of  ejectment 
is  not  conclusive,  the  plaintiff  may  bring  another  action  of  eject- 
ment : 
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Stra.  899. 
Seymour  qui 
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1  Barn.  316. 
Phillips  qui 
tarn  v.  Scul- 
lard. 


Bunb.  253. 
Robinson  qui 
tarn  v. 
Lequesne, 
Trin.  1  G.  2. 


ment :  but,  where  the  verdict  is  for  the  plaintiff,  the  court  will 
grant  a  new  trial  as  readily  in  an  action  of  ejectment  as  in  any 
other  action,  and  the  court  ought  so  to  do ;  for  if  the  possession 
should  be  changed  in  consequence  of  the  verdict,  it  would  some- 
times answer  no  purpose  for  the  party  who  has  lost  the  pos- 
session, which  was  perhaps  his  only  title,  to  be  at  liberty  to  bring 
another  action  of  ejectment, 

8.  In  a  Penal  Action. 

In  an  action  for  the  penalty  given  for  killing  a  hare,  the  jury, 
contrary  to  the  direction  of  the  judge  before  whom  the  cause 
was  tried,  found  a  verdict  for  the  defendant.  A  new  trial  being 
moved  for,  it  was  refused  on  account  of  the  action  being  penal. 

In  an  action  for  the  penalty  given  for  selling  less  than  two 
gallons  of  spirituous  liquors,  the  fact  was  proved ;  and  Eyre  C.  J., 
before  whom  the  cause  was  tried,  directed  the  jury  to  find  a 
verdict  for  the  plaintiff.  Notwithstanding  this  direction,  a  verdict 
was  found  for  the  defendant ;  yet  a  new  trial  was  refused. 

In  an  action  for  the  penalty  given  for  a  fraudulent  exportation 
of  Jesuits'  bark,  the  verdict  was  for  the  defendant.  A  motion 
being  made  for  a  new  trial,  it  was  refused.  The  reporter  of  this 
case,  after  saying  it  seemed  to  be  admitted  that  a  new  trial  may 
upon  the  particular  circumstances  of  the  case  be  granted  in  a 
penal  action,  adds,  that  the  counsel  for  the  plaintiff  were  prepared 
with  precedents  in  which  it  had  been  done :  but  he  does  not 
mention  where  any  such  precedent  is  to  be  met  with,  and  the 
contrary  is  laid  down  in  a  subsequent  case. 

An  action  being  brought  for  the  penalty  given  by  the  statute 
against  horse-racing,  the  jury  found  a  verdict  for  the  defendant. 
The  verdict  being  contrary  to  evidence,  a  new  trial  was  moved 
for,  but  was  refused.  And  by  the  court  —  As  there  does  not 
appear  to  have  been  any  unfair  practice  of  the  defendant,  this 
case  is  within  the  reason  of  the  practice  of  the  Court  of  Ex- 
chequer, in  which  court  a  new  trial  is  never  granted  at  the 
instance  of  the  plaintiff  in  an  action  for  a  penalty,  unless  the 
defendant  have  been  guilty  of  unfair  practice. 

fBut  a  new  trial  will  be  granted  in  a  penal  action  even  after  a 
verdict  for  the  defendant,  it  such  verdict  has  proceeded  upon  the 
mistake  of  the  jutlge.] 

Gibbs,  5  Term  U.  19.  ||  Jcc.  Brook  7.  /.  v.  Middlcton,  10  East,  268.  Rex  v. 
&  S.  35S.  Lord  Selica  t.  Powell,  6  Taunt.  297. ;  and  sec  Tidd,  910.  (9th  ed.) 
citcd.U 

9.  In  an  Indictment  or  Itifoittiation, 

If  the  defendant  in  an  indictment  or  information  have  been  i  Sid.  154. 
acquitted,  the  court  will  not  grant  a  new  trial,  notwithstanding  J  hcv.  124. 
the  verdict  were  contrary  to  evidence.  12  Mod"98^^ 

IJ/lcc.  Rex  V.  Raynall,  6  Bast  R.  .115.  Rex  v.  Mann,  4  Maul.  &  S.  337.  Rex  v.  Inhab.  of 
Wandsworth,  1  Bam.  &  A.  65.  2Chitt.  R.  282.;  and  the  rule  is  the  satnc  though  the  ac- 
quittal was  founded  on  a  misdirection  of  the  judge.     1  Sturk.  Ca.  516.|| 


Stra.  1238. 
Matthison  qtd 
tarn  V.  Allan- 
son,  Mich. 
18  G.  2. 


Wilson  V. 

Riistull, 

4  Term  R.755. 

Calcruft  V. 
Mann,  4  Maul, 
and  cases  there 
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399. 

sTennR.484. 
6  East,  516. 
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4  Maul.  &  S. 

Salk.646. 
Rex  V.  Bear. 


1  Show.  336. 
Rex  V.  Davis. 
12  Mod.  9. 


Stra.  101. 
Rex  V.  Bcnnet. 


[But  where  the  defendant  was  acquitted  on  an  indictment  for 
not  repairing  a  road,  though  the  court  would  not  grant  a  new 
trial,  yet,  under  very  special  circumstances,  they  superseded  the 
entry  of  the  judgment,  so  as  to  enable  the  parties  to  have  the 
question  reconsidered  upon  another  indictment,  without  the  pre- 
judice of  the  former  judgment. 

And  in  a  case  of  quo  warranto,  a  new  trial  has  been  granted 
after  verdict  for  the  defendant  against  the  weight  of  evidence. || 


338. 


Bayer,  102. 
Rex  V.  Blunt. ; 
[ted  vide  con- 
tra Hex  V. 
Francis,2Term 
R.  484.] 


1  Sid.  155. 
1  Lev.  9. 


Balk.  646. 
Rex  V.  Bear. 


12  Mod.  9. 
Reg.  V.  Coke. 


A  new  trial  being  moved  for,  after  an  acquittal  in  an  indict- 
ment for  a  libel,  because  the  verdict  was  contrary  to  evidence,  it 
was  refused.  And  by  the  court  —  A  new  trial  ought  not  to  be 
granted  after  an  acquittal  in  a  criminal  case,  unless  the  defendant 
have  been  guilty  of  unfair  practice. 

The  defendant  in  an  information  for  a  riot  being  acquitted,  a 
new  trial  was  refused,  although  the  verdict  was,  in  the  opinion 
of  the  judge  before  whom  the  information  was  tried,  contrary  to 
evidence ;  because  it  did  not  appear,  that  the  verdict  was  obtained 
by  unfair  practice  of  the  defendant. 

The  defendant  in  an  information  in  the  nature  of  a  quo  war- 
ranto being  acquitted,  a  new  trial  was  moved  for,  and  the  judge, 
before  whom  the  information  was  tried,  reported  that  the  verdict 
was,  in  his  opinion,  rontrary  to  evidence.  The  Court  of  King's 
Bench  being  equally  divided  in  opinion  whether  a  new  trial  could 
be  granted  after  an  acquittal  in  such  information,  the  case  was 
adjourned  to  be  argued  before  all  the  judges,  who  being  likewise 
equally  divided  in  opinion,  the  rule  to  shew  cause  why  a  new 
trial  should  not  be  granted  was  discharged. 

A  new  trial  was  moved  for,  because  the  verdict,  which  was  for 
the  defendant  in  an  information  in  the  nature  of  a  qtto  wairajito, 
was  contrary  to  evidence.  The  court  refused  to  grant  a  rule  to 
shew  cause.  And  by  Lee  C.  J.  —  In  the  case  of  the  King  v.  Ben^ 
7iet  the  judges  were  equally  divided  in  opinion,  whether  a  new 
trial  could  in  such  case  be  granted ;  and  in  the  case  of  the  King 
v.  Jonesy  which  was  in  Tr/w.  12G.  1.  wherein  the  same  question 
arose,  a  new  trial  was  not  granted,  the  court  being  equally  di- 
vided in  opinion  upon  the  question. 

It  is  laid  down,  that  if  the  acquittal  in  an  indictment  have 
been  procured  by  a  trick  or  fraud  of  the  defendant,  he  may  be 
punished  for  the  trick  or  fraud ;  but  that  the  court  cannot  grant 
a  new  trial. 

But  it  is  in  one  case  said,  that,  although  the  court  will  not 
grant  a  new  trial  after  an  acquittal  in  an  indictment,  because  the 
verdict  was  contrary  to  evidence,  the  court  may  grant  a  new  tria 
in  case  the  ac(juittal  were  procured  by  a  trick  or  fraud  of  the  de- 
fendant. 

In  one  case  a  new  trial  was  granted  after  the  defendant  in  an 
indictment  for  keeping  a  bawdy-house  had  been  acquitted ;  be- 
cause the  trial  was  brought  on  by  the  defendant,  and  he  had  not 
given  due  notice  of  tiial. 

In 
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In  another  case  a -new  trial  was  for  the  same  reason  granted, 
after  an  acquittal  upon  an  indictment. 

It  is  in  one  case  said  to  have  been  holden,  that  the  court  can- 
not grant  a  new  trial,  at  the  instance  of  the  defendant,  in  an 
indictment  or  information  without  the  consent  of  the  king's 
counsel. 

But  it  was  in  a  subsequent  case  holden,  that  the  court  may 
grant  a  new  trial,  at  the  instance  of  the  defendant,  in  an  indict- 
ment or  information  without  the  consent  of  the  king's  counsel ; 
and  it  is  in  this  case  said,  that  Mr.  Siderfin  is  mistaken  in  his  re- 
port of  the  case  of  Read  v.  Daivson. 

A  new  trial  cannot  be  moved  for  by  the  defendant  in  an  in- 
dictment or  an  information  after  an  interlocutory  judgment  has 
been  signed. 

Upon  a  motion  for  a  new  trial,  at  the  instance  of  the  defend- 
ant, in  an  indictment  for  forgery,  it  was  insisted  that  it  was  not 
necessary  for  him  to  be  present  at  making  the  motion ;  for  that 
this  case  is  different  from  the  case  of  a  motion  in  arrest  of  judg- 
ment. It  was  holden,  that  the  defendant  must  be  present  when 
such  motion  is  made.  And  by  the  court.  The  verdict  fixes  so 
great  a  suspicion  of  guilt  upon  the  defendant,  that  the  court  will 
always  be  sure  of  him,  before  they  intimate  an  opinion  concern- 
ing the  granting  of  a  new  trial ;  and  the  Chief  Justice  mentioned 
two  cases,  in  which  the  distinction  attempted  to  be  made  in  this 
case  had  been  overruled. 

(And  all  the  defendants  convicted  on  an  indictment  for  con- 
spiracy must  be  present  in  court  when  a  motion  for  a  new  trial 
is  made  on  behalf  of  any  one  of  them,  unless  some  special  ground 
is  laid  for  dispensing  with  their  attendance. 

529.      6  Dow.  & 

And  it  is  not  a  sufficient  excuse  that  they  are  in  custody  on 
civil  process.  II 


Sayer,  90. 
Rex  V.  Furser. 

1  Sid.  50. 
Read  V.  Daw- 
son, Mich. 
13  C.  2. 

Ld.  Raym.  65. 
Rex  V.  Stone, 
Mich.  5  W.  3. 


Stra.  1 102. 
Rex  V.  Arm- 
strong. 

Stra.  968. 
Rex  V.  Gibson. 


Rex  V.  Teal, 
llEastR.507.j 
and  see 

3  Maul.  &S. 9. 

4  Bam.  &  C. 
Ry.  344.  B.C. 

Ibid;  and  see 
8  Dow.  &  Ry. 
65.     5  Bam. 
&  C.  334. 


TROVER, 


n^HE  word  tracer  is  derived  from  the  French  word  trouver^ 
which  signifies  to  find. 
It  is  probable  from  the  name  of  an  action  of  trooer^  that  it 
could  not  at  its  commencement  be  brought  for  the  conversion  of 
goods,  unless  they  came  to  the  defendant's  possession  by  an  actual 
finding:  but  whether  this  were  so  or  not,  it  is  at  this  day  usual 
to  bring  this  action  for  the  conversion  of  goods  which  came  to 
the  defendant's  possession  by  a  finding  in  law,  as  well  as  for  the 
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conversion  of  goods  which  came  to  his  possession  by  an  actual 
finding. 

[As  the  plaintiff  in  this  action  does  not  complain  of  the  taking, 
but  of  the  conversion ;  as  he  admits  that  the  defendant  iiimj  have 
come  laxtfuUy  by  the  goods  in  question,  it  is  immaterial  by  what 
means  he  alleges  that  possession  to  have  been  acquired.  No  doubt, 
from  the  name  of  the  action,  the  surmise  in  the  declaration  most 
usually  was,  as  it  still  is,  that  the  defendant  obtained  the  posses- 
sion by  Jindiiig,  The  gist  of  this  action  is  the  conversion  of  a 
chattel,  the  property  of  the  plaintiff,  of  which  he  had,  or  at  least 
was  entitled  to,  the  possession  at  the  time  it  came  to  the  hands  of 
the  defendant.  As  the  plaintiff  insists  upon  his  right  of  property 
in  the  thing  in  question,  he  must  complain  of  the  defendant's 
act  as  tortious ;  but  if  he  complains  of  a  to7't,  he  must  shew  a 
possessory  right  in  himself  at  the  time  that  tort  was  committed; 
for  no  one  can  complain  of  a  tort,  who  has  no  title  to  the  posses- 
sion. It  is  obvious,  therefore,  that  a  reversionary  or  expectant 
interest  will  not  support  the  action,  though  either  a  general  or  a 
special  property  will  be  sufficient :  for,  if  the  interest  be  future  or 
expectant,  there  can  be  no  immediate  right  to  the  posession  ;  but 
a  special  property  ariseth  merely  from  the  actual  possession,  being 
in  truth  nothing  more  than  a  presumption  of  property  which  the 
law  raiseth  for  the  purpose  of  defending  that  possession,  and  which 
it  will  not  suffer  a  wrong-doer  to  controvert  ;  and  where  the 
possession  is  only  parted  with  for  a  time,  and  in  subserviency  to 
the  purposes  of  the  person  in  whom  the  general  or  absolute  pro- 
perty is  vested,  the  right  to  the  possession  must  necessarily  remain 
in  such  person  ;  or  rather,  the  possession  of  the  servant,  for  so  we 
may  consider  the  special  proprietor,  is  in  law  the  posession  of 
the  master  or  real  owner.  The  action  then  being  founded  upon  a 
conjunct  right  of  property  and  possession,  any  act  of  a  defendant 
which  negatives,  or  is  inconsistent  with  such  right,  amounts  in 
law  to  a  conversion.  It  is  not  necessary  to  a  conversion  that 
there  should  be  a  manual  taking  of  the  thing  in  question  by  the 
defendant ;  it  is  not  necessary  that  it  should  be  shewn  that  he 
has  applied  it  to  his  own  use,  though  such  be  the  allegation  in  the 
declaration.  Does  he  exercise  a  dominion  over  it  in  exclusion  or 
in  defiance  of  the  plaintiff's  right?  If  he  does,  that  is  in  law  a 
conversion,  be  it  for  his  own  or  another  person's  use.  Hence 
a  re-delivery  of  the  thing  will  not  protect  him  from  the  action. 
Hence  nothing  can  be  pleaded  in  bar  of  it,  but  matter  de/wrs  or 
unconnected  with  the  transaction;  such  as  a  release,  former 
recovery,  and  perhaps  the  statute  of  limitations.] 

Divers  things  relative  to  an  action  of  trove?;  as  tender  and 
bringing  money  into  court,  damages  and  costs,  have  been  treated 
of  under  the  titles  "  Tender  and  bringing  Money  into 
Court,"  "Damages"  and  "Costs." 


The 


(A)  Of  an  Action  of  Trover  in  tlie  General.  793 

The  remaining  matter,  which  appertains  to  this  title,  shall  be 
ranged  in  the  following  order  : 

(A)  Of  an  Action  of  Trover  in  the  general. 

(B)  Of  a  Conversion  :  ||And  herein  where  a  Demand 
and  Refusal  before  Action  are  requisite. || 

(C)  Who  may  bring  an  Action  of  Trover. 

(D)  For  what  Injuries  an  Action  of  Trover  lies. 

(E)  Against  whom  an  Action  of  Trover  may  be  brought. 

(F)  Of  the  Pleadings  in  an  Action  of  Trover. 

1.  Of  the  Declaration, 

2.  Of  the  Plea, 

(G)  Of  Evidence  in  an  Action  of  Trover. 


(A)  Of  an  Action  of  Trover  in  the  general. 

T  F  one  person  who  has  found  the  goods  of  another  convert  them, 
an  action  of  trover  lies. 

If  one  person  who  came  to  the  possession  of  the  goods  of  an-  2  Bulstr.  315. 

other  by  delivery  convert  them,  an  action  of  trover  lies ;  for  al-  Isaac  v. 

though  there  be  not  in  such  case  an  actual  finding,  there  is  a  ^'^'''** 
finding  in  law,  which  is  sufficient  to  found  this  action  upon. 

If  the  goods  of  J,  S.  have  been  taken  by  J,  N.  in  such  a  torti-  Cro.  Eliz.  ^^  ^Cru. 

ous  manner  that  aji  action  of  trespass  would  lie,  an  action  of  tro-  824.  Bishop  r.   T 

ver  will  Hkewiselie;  but  J.  S,  can  only  recover  in  the  latter  acfion  La^ly  Monu-  TV^ 

damages  for  the  conversion  of  the  goods,  inasmuch  as  by  electing  ^"^'  j^^  '^^^  '      tf 

to  bring  an  action  of  trover,  he  waves  his  right  to  recover  da-  Cro.  Car.  ssJl^jff^ 

mages  for  the  tortious  takintj.  l  Mod.  ai.  ^ 

....  Stra.128. 

Wherever  an  action  of  trover  lies,  an  action  of  detinue  will  2  Roll.  R. 

likewise  lie.  (a)     But  the  latter  action  is  very  seldom  brought ;  447. 

because  the  defendant  may  wage  his  law  therein.  Goodwin 

./        o  y^  Harwood. 

n«)  The  converse  of  this  proposition  would  be  nearer  the  truth,  namely;  that  trover  lie»  where 

detinue  will  lie.     In  detinue  the  specific  chattel  must  be  accurately  described  and  traced  ;  in 

trover  this  certainty  in  the  description  is  not  requisite :  it  is  obvious,  therefore,  that  trover 

may  be  brought  where  detinue  couM  not  be  supported.   The  authority  referred  to,  we  may  add 

by  no  means  establishes  the  author's  proposition.    Sec  also  7  Term  K.  12, 1. 3.] 

There  is  another  reason  for  preferring  an  action  of  trover  to  Cro.  Jac.  iso. 
one  of  detinue ;  namely,  that  in  the  latter  action  the  plaintiff  can  4  Roll.  Abr. 
only  recover  the  goods  in  specie  {b),  whereas  in  the  former  he  may  •'•  I  (*) ''  " 
recover  damages  for  the  conversion.  thai^ilrrdetinuc 

the  plaintiff' can  only  recover  the  goods  in  specie ;  the  judgment  may  be  for  the  value  of  the 
specific  goods.    Co.  Entr.  tit.  Detinue.] 

If 
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Stra.  1078. 
Adams  v. 
Broughton. 
[Andr.  18. 
S.  C.  Kelw.  58. 
b.  S.  P.  per 
Frowicke.] 


If  the  plaintiff  in  an  action  of  trover  have  recovered  damages 
for  the  conversion  of  goods,  the  property  in  tlie  goods  thereupon 
vests  in  the  defendant;  who,  as  damages  to  the  value  of  the 
goods  have  been  recovered  against  him,  is  to  be  considered  as  a 
purchaser. 

(B)   Of  a  Conversion:   ||And  herein  where  a  Demand 
and  Refusal  before  Action  are  requisite.|| 


6  Mod.  213. 
Clayt.  112. 

1  Sid.  264. 
Bruen  v.  Roe. 
Clayt.  112. 

Sayer,  41. 
Perkins  v. 
Smith. 


"p'VERY  assuming  by  one  person,  to  dispose  of  the  goods  of 
another  as  if  they  were  his  own,  is  a  conversion. 

If  J.  S.  take  the  goods  of  J,  N.  unlawfully,  this  is  a  conversion ; 
such  taking  being  a  disposing  of  the  goods  as  if  they  were  the 
goods  of  J.  S, 

If  one  person  dispose  of  the  goods  of  another  for  the  benefit 
of  a  third  person,  this  is  a  converson  ;  for  the  injury  to  the  owner 
of  the  goods  is  the  same  as  if  they  had  been  disposed  of  for  the 
benefit  of  the  disposer. 

II  Thus  a  servant  converting  goods  for  the  benefit  of  his  master, 
may  himself  be  charged  in  trover ;  and  this  whether  he  has  any 
authority  or  not  from  his  master.  || 
V.Smith,  l^Vils.  328. 

If  the  goods  of  J.  S,  are  delivered  to  J,  N.  by  a  person  not 
having  a  lawful  authority  to  deliver  them,  and  J.  N.  sell  them, 
it  is  equally  a  conversion  as  if  J,  N,  had  himself  taken  the 
goods. 

The  severing  of  a  thing  from  a  freehold,  as  taking  down  the 
door  of  a  house,  is  not  a  conversion ;  for  a  conversion  can  only 
be  of  a  personal  chattel. 

But  if  a  thing  which  has  been  severed  from  a  freehold  be 
carried  away,  as  if  J,  S.  carry  away  a  tree  the  property  of  J,  N, 
which  was  cut  down  by  himself  or  by  any  other  person,  this  is 
a  conversion. 

If  J.  S,  dig  coals  in  a  pit  of  J.  N,  and  throw  them  out  of  the 
pit,  he  is  guilty  of  a  conversion ;  because,  as  the  coals  after 
being  dug  were  a  personal  chattel,  throwing  them  out  of  the  pit 
was  a  disposing  of  them  as  if  they  were  the  coals  of  .7.  S. 

Iff/.  S.  who  came  to  the  possession  of  the  goods  of  J".  N,  by 
finding,  lose  them,  or  they  be  taken  from  him,  J.  S,  is  not  guilty 


Stephens  v. 
Elwall, 
4  Maul.  &  S. 
259.   Perkins 


Sayer,  41, 
Perkins  v, 
Smith. 


Cro.  Jac.  129. 

Woody. 

Smith. 

Noy,  125. 
Skidness  v. 
Uodson. 


1  Jon.  245, 
Player  v. 
Roberts. 


1  Leon.  223. 
Vandrink  v. 


Ahr  fi'^'A.^       °^^  conversion;  because  he  does  not  in  either  case  dispose  of 
the  goods  as  if  they  were  his  own. 


Abr.  6.  (L) 

El.  4.  Bro. 
letin.  pi.  40. 

8  Bulstr.  280. 
Bird  V. 

Astcock. 
ySee  ante 
Merchant  & 
Merchandize, 
tit.  Avcrage.\\ 

Bro.  Tresp.  If  the  goods  of  J.  S.  which  were  illegally  taken  by  J.  N.  are 

pi.  323.    Cro.  retaken  by  »7.  S.,  this  is  not  a  conversion ;  it  being  lawful  for 
filiz.  329.         J  g  t^  ^gt^i^e  ihe  goods. 

If 


If  goods,  in  order  to  prevent  a  ship  from  sinking,  are  thrown 
by  the  master  of  the  ship  into  the  sea,  this  is  not  a  conversion ; 
because,  so  far  from  disposing  of  the  goods  as  if  they  were  his 
own,  the  master  only  does  what  is  necessary  for  the  preservation 
of  the  ship  and  the  lives  of  the  persons  on  board. 


(B)  Of  a  Corwersiony  ^c.  795 

If  a  stake-holder  deliver  money,  deposited  in  his  hands  by  A,   (>o.  Eliz.  870. 
on  account  of  a  wager,  to  B.,  who  won  the  wager,  this  is  not  a  Ledesbam  v. 
conversion ;  for,  as  B.  has  won  the  wager,  the  stake-holder  does  l^enhara. 
no  more  than  deliver  his  own  money  to  B, 

Every  unlawful  intermeddling  by  one  person  with  the  goods  Yelv.  194. 
of  another  is  a  conversion,  it  being  a  disposing  pro  tanto  of  the   Gomersale  v. 
goods  of  another  as  if  they  were  the  goods  of  the  intermeddler.      Medgate. 

If  the  horse  of  J.  S.  be  taken  and  ridden  by  J,  N.,  this  is  a   1  Roll.  Abr.  5. 
conversion,  it  being  an  unlawful  intermeddling  with  the  horse ;   Countess  of 

[and  a  re-delivery  to  J,  N.  will  only  go  in  mitigation  of  da-  ?"A'^"^'*  ^^^' 
•-  -  "^  J  &  o  6  Mod.  212. 

n^^es.]  [Bull.N.P.46.1 

llWyatt  V.  Blades,  3  Camp.  396. (j 

[If  one  man,  who  is  intrusted  with  the  goods  of  another,  put  Per  BuUer  J. 
them  into  the  hands  of  a  third  person,  contrary  to  orders,  it  is  a  4  Term  R. 
conversion.  ^^^' 

If  a  person  take  my  horse  to  ride,  and  leave  him  at  an  inn,         ibid, 
that  is  a  conversion  ;  for  thougli  I  may  have  the  horse  on  sending 
for  him,  and  paying  for  the  keeping  of  him,  yet  it  brings  a  charge 
upon  me. 

Where  the  owner  of  goods  on  board  a  vessel  directed  the  Syeds  v.  Hay, 
captain  not  to  land  them  on  a  particular  wharf,  to  which  the  ^  Term  R. 
latter  agreed  at  the  time,  but  afterwards  disobeyed  the  orders,   ^^^* 
and  delivered  the  goods  into  the  possession  of  the  wharfinger, 
under  an  idea  of  the  wharfinger's  having  a  lien  thereon  for 
wharfage  fees,  this  was  adjudged  a  conversion,  for  by  putting 
these  goods  on  the  wharf  he  brought  a  charge  upon  the  owner.] 

If  tX  S,  who  lawfully  distrained  a  beast,  work  it,  this  is  a  con-  Cro.  Jac.  148. 
version ;  because  the  working  of  the  beast  is  an  unlawful  inter-  Bagsbaw  v. 
meddling  therewith.  BrTw^f'5 

But  if  J.  S.  after  having  lawfully  distrained  a  milch  cow  be-  Cro.  Jac.  148. 

longing  to  J,  N.,  milk  it,  this  is  not  a  conversion  ;  for  as  milking  Bagshaw  v. 

the  cow,  which  prevents  it  from  being  spoiled,  is  for  the  benefit  **^" 
of  jr.  N,,  it  is  lawful  to  milk  iu 

If  «7.  iS\,  who  lawfully  distrained  a  beast,  impound  it  in  a  proper  2  Mod.  244. 
pound,  this  is  not  a  conversion ;  because  he  does  nothing  more 
tlian  put  the  beast  into  the  custody  of  the  law. 

If  J.  S,  after  having  lawfully  distrained  goods  for  rent  in  ar-  Cro,  jac.  148. 

rear,  had  heretofore  sold  them,  this  would  have  been  a  con-  235.    Yelv. 

version.  *  ^^* 

But  by  the  2  W.  &  M.  c.  5.  §  1.  it  is  enacted,  "  That  where  2  W.  &  M. 

"  goods  are  distrained  for  rent  due  upon  a  demise,  lease,  or  con-  c.  5.  §  1. 
"  tract,  the  person  distraining  may  cause  the  goods  to  be  sold." 

If  a  person,  who  found  apparel,  or  to  whom  apparel  was  de-  jj^"*  ***• 

livered  to  be  kept,  wear  it,  this  is  a  conversion ;  the  wearing  of  (w^Tcrol* 

the  apparel  being  an  unlawful  intermeddling  therewith.  KUr..  319. 

But  if  such  apparel  be  eaten  by  moths,  this,  notwithstanding  iJ'fJJV '"• 
the  injury  was  owing  to  negligence  in  keeping  the  apparel,  is  oJjg|j|^*J' 
not  a  conversion;    Decause  the  injury  does  not  arise  from  a  eRi. 3i». 
malfeasance.  3  Bulttr.  312« 

Thcrt 
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Qayt.  57. 

Holsworth's 

case. 


Stra.  576. 
Richardson  v. 
Atkinson. 


12  Mod.  544. 
Anon. 


Bro.  Detin.  There  is,  indeed,  some  doubt  whether  an  action  upon  the  case 

pi. 40.  1  Leon,  does  lie  in  such  case  against  the  person  who  found  the  apparel; 

Owen  ^f 41         ^^^  ^^  ^^  ^^^^  down  in  divers  books,  that  the  person  who  came  to 

Cro.  Eliz.  219.  ^^^^  possession  of  the  goods  of  another  by  finding,  is  not  obliged 

to  take  so  much  care  of  them  as  if  he  had  come  to  the  possession 

thereof  by  delivery. 

2  Bulstr.  oi2.         But  it  is  in  one  book  laid  down,  that  an  action  upon  the  case 

Isaac  V.  Clark,  lies  for  negligence  in  keeping  goods  which  were  found ;  inasmuch 

as  it  is  the  duty  of  the  finder  of  goods  to  keep  them  safely  for 

the  owner. 

If  the  corn  of  J,  N,  be  carried  by  J,  S.  to  a  mill,  and  the 
miller,  after  being  forbidden  so  to  do  by  J.  N.,  grind  it,  this  is  a 
conversion;  the  grinding  of  the  corn  being  an  unlawful  inter- 
meddling therewith. 

If  one  man,  after  drawing  part  of  the  wine  of  another  out  of 
a  vessel,  put  as  much  water  into  the  vessel  as  he  drew  out  wine, 
this  is  a  conversion  of  all  the  wine ;  because  the  whole  is  thereby 
damaged,  if  not  spoiled. 

A  master  of  a  ship,  who  had  contracted  with  a  seaman  to  go 
a  voyage,  after  the  seaman  came  on  board  refused  to  pay  him 
according  to  the  contract.  Hereupon  the  seaman  desired  to 
carry  away  some  goods  which  he  had  brought  on  board  with 
him.  The  master  would  not  permit  him  to  do  this,  and  said  he 
should  not  carry  them  away  until  he  had  examined  them,  which  he 
refused  to  do  at  that  time.  This  was  holden  to  be  a  conversion. 
If  J.  S.,  who  came  to  the  possession  of  goods  the  property  of 
2  Bulstr.  312.  J.  N.  by  finding,  do  not  absolutely  refuse  to  deliver  the  goods 
Isaac  V.  Clark,  to  J.  N.,  and  only  say,  that  he  does  not  know  whether  J.  N.  be 
the  owner  of  them,  this  is  not  a  conversion. 

\\A.  had  sued  B.  in  trespass  for  taking  a  filly;  Z?.  justified 
that  the  filly  belonged  to  C,  his  brother,  and  that  he  took  it  by 
his  command.  A  verdict  was  taken  for  A.  with  251.  damages, 
subject  to  an  award  by  D.,  to  whom  the  filly  was  delivered  by 
consent,  in  order  that  he  might  determine,  when  it  shed  its  coat, 
whether  it  was  marked  with  a  certain  scar  or  not ;  if  it  was,  the 
verdict  was  to  stand ;  if  not,  the  verdict  was  to  be  returned  for 
B.  D,  made  his  award,  stating  that  the  scar  appeared,  and 
ordering  the  verdict  for  A,  to  stand;  upon  which  C.  demanded 
the  filly  of  D.  the  arbitrator,  and  brought  trover  for  it  on  his 
refusal.  The  court  held,  that  the  detention  was  no  conversion 
by  the  arbitrator,  since  it  clearly  appeared  the  filly  did  not 
belong  to  C  ;  and  the  demand  was  not  made  in  the  name  of  B., 
who  was  entitled  to  it  rather  than  C,  since  he  would  have  to 
pay  the  damages  for  taking  it  under  the  award.  || 

A  piece  of  timber,  the  property  of  ,/.  >S\,  being  in  the  field  of 
J.  N.,  J.  S.  asked  leave  to  fetch  it  away.  ,7.  N.  refused  to  give 
leave;  but  never  intermeddled  therewith.  It  was  holden,  that 
as  J.  N.  never  intermeddled  with  the  piece  of  timber,  his  refusal 
of  leave  to  fetch  it  away  was  not  a  conversion. 

Upon  the  Custom-house  quay  there  is  a  hut,  wherein  certain 
porters  lodge  goods,  until  the  ships,  in  which  the  goods  are  to 
be  put  on  board,  are  ready  to  receive  them.     Every  one  of  these 

porters 


\\acc.  3  Cainp. 
215.  n.  and 
;po*/.|| 

Gurton  v. 
Nurse,  2  Bro. 
&  B.  447. 


2  Bulstr.  310. 
Isaac  V.  Clark. 
2  Mod.  245. 


Stra.  128. 
Bushel  V. 
Miller. 
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porters  has  a  cupboard  in  the  hut  for  the  separate  use  of  himself. 
The  plaintiff,  who  was  one  of  these  porters,  put  goods  into  the 
hut,  which  he  laid  in  such  a  manner  that  the  defendant,  who 
was  another  of  them,  could  not  well  come  to  his  cupboard 
without  removing  them.  The  defendant,  in  order  to  come  to 
his  cupboard,  removed  the  goods  about  a  yard  nearer  to  the 
door  of  the  hut,  and  left  them  there.  The  goods  being  after- 
wards lost,  the  question  was,  Whether  this  removal  of  them 
amounted  to  a  conversion  ?  It  was  ruled  that  it  did  not.  And 
by  Pratt  C.  J.  —  The  plaintiff,  by  laying  his  goods  in  such 
manner  as  to  prevent  the  defendant  from  coming  to  his  cup- 
board, was  a  wrong-doer ;  and,  consequently,  it  was  lawful  for 
the  defendant  to  remove  them.  If  an  action  upon  the  case  had 
been  brought,  it  would  even  then  have  been  doubtful  whether 
the  defendant  was  bound  to  return  the  goods  to  the  place  from 
whence  he  had  removed  them  :  but  it  is  quite  clear,  that  he  is 
not  guilty  of  a  conversion ;  because  the  injury,  if  any,  arose 
from  a  non-feasance. 

It  is  laid  down  in  divers  books,  that  if  J.  S,  who  came  to  the  i  Roll.  Abr.  5. 
possession  of  the  goods  of  J,  N.  by  the  delivery  of  J.  N.  refuse  Isaac  v.  Clark. 
to  deliver  them  to  J.  N.,  this  is  only  evidence  of  a  conversion,  ^^'  ^^'^• 

J        ....      1  •  "^  2  Show.  179. 

and  not  an  actual  conversion.  pi^jg  j^  ^^^^ 

It  is  in  other  books  laid  down,  that  a  refusal  to  deliver  goods  to  ^^^^11 

the  person  in  whom  the  general  property  is,  is  an  actual  conversion,  Moor,  460. 

akhough  the  person  who  refuses  came  to  the  possession  of  the  goods  r^'jP;  j  ^*  ^^** 
by  the  delivery  of  the  person  in  whom  the  general  property  is. 

The  question,  whether  there  has  been  a  conversion,  is  so  en-  2  Mod.  244 

tirely  for  the  consideration  of  the  jury,  that  the  court  cannot  245.    Mires  t. 

supply  by  intendment  the  want  of  its  being  expressly  found  by  Solebay. 

the  verdict;    for  the  court  can  never  intend  a  person  to  have  ^^ '^^P- ^'^• 
been  a  wrong-doer. 

II  And  therefore  the  finding  a  demand  and  refusal  in  a  special 
verdict  is  not  sufficient. 

And  a  demand  and  refusal  is  no  evidence  of  a  conversion,  ^  i^^j  ^^^ 

where  it  is  apparent  that  the  defendant  has  made  no  conversion;  Bull.  N.P.44. 
as  where  the  defendant  cut  down  trees,  and  left  them  lying  on 
the  place  where  they  were  felled. 

So  a  demand  and  refusal  is  no  evidence  of  a  conversion  in  i  Ventr.  225. 

case  of  a  carrier  or  wharfinger,  where  the  goods  are  proved  to  2  Salk.  655. 

have  been  lost  through  negligence,  or  stolen;    and   therefore  5  Burr. 2825. 

trover   does  not  lie;   but  the  owner  may  have  an  action  on  ^^jlerwix^^** 

the  case.  ...  Barclay,    ''* 

But  trover  will  lie  against  a  carrier  who  delivers  goods  to  a  2  Bam.  &  A. 

wrong  person,  though  by  mistake  or  negligence ;  or  against  a  '^fv^,,^^^^ 

warehouseman  under  similar  circumstances.  SjflphflotonT, 

4  Bingh.  476. 
So  also,  where  the  carrier  delivers  them  under  a  forged  order.  Lubbock  v. 

Inglit,  1  Stark.  104. 
But  for  a  bare  non-delivery   it  will   not  lie,  imlcss  the  g(xx]s  Dewell  ▼, 
be  in  possession  of  the  defendant,  and  he  refuse  to  deliver  them  Moxon, 
on  demand.  iTaunt.391. 

A  carrier's 
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Atlersoll  t. 
Briant, 

1  Camp.  409. 

2  Lord  Raym. 
752.    3  Caiiip. 
215.     lEspin. 
Ca.  83. ;  ted 
vide  Thomp- 
son V.  Trail,  6 

2  Salk.  655. 


Smith  V. 

Young, 

1  Camp.  439. 


M*Combie  t. 
Davies, 
6  East,  538. 


A  E«pin.  N. 
P.C.  157. 

Alexander  v. 

Southey, 

5  Barn.&  A. 

247.1^.847.; 

and  see 

2  Saund.  47.  e. 

Nixon  V. 
Jenkins,  2  H. 
Black.  135.; 
and  see  3  Bro. 
&B.  S. 

Jones  V.  Fort, 
9  Barn.  &  C. 
764. 


Pattison  v. 
Robinson, 
3  Maul.  &  S. 
105. ;   sed  vide 
Benjamin  v. 
Bank  of  Eng- 
land, 3  Camp. 
^17. 


A  carrier's  assertion,  that  he  has  cklivered  goods  to  the  con- 
signee, though  false,  is  no  evidence  of  a  conversion. 

It  is  no  conversion  if  a  carrier  or  wharfinger  refuse  to  deliver 
goods  because  the  plaintiff  refuse  to  pay  for  the  carriage  or 
wharfage  of  them,  nor  if  he  refuse  to  deliver  them  till  the  claimant 
have  proved  his  right. 
Bam.  &  C.  36. 

But  if  the  carrier  or  wharfinger  break  open  a  box  containing 
goods,  or  sell  them,  or  have  them  in  his  custody  at  the  time  of 
the  refusal,  a  demand  and  refusal  are  evidence  of  a  conversion. 

Where  a  party  at  the  time  of  the  refusal  has  it  not  in  his 
power  to  deliver  up  the  goods,  the  refusal  is  no  evidence  of  a 
conversion  ;  as  where  he  had  deposited  a  lease  with  his  attorney, 
who,  he  said,  had  a  lien  upon  it. 

But  if  the  goods  are  in  his  control,  the  refusing  to  give  an 
order  for  delivery  of  them  seems  to  have  the  same  effect  as  a 
refusal  to  deliver  goods  in  the  party's  possession.  Therefore, 
where  the  defendant  took  an  assignment  of  a  quantity  of  tobacco 
lying  in  the  king's  warehouse,  by  way  of  pledge  from  a  broker  who 
had  purchased  it  in  his  own  name  for  liis  principal,  and  refused 
to  deliver  it  to  the  principal  after  notice  and  demand  by  him, 
(none  other  than  the  defendant  to  whose  name  it  was  trans- 
ferred, being  able  to  take  it  out  of  the  warehouse,)  this  was  held 
a  conversion  by  the  defendant. 

The  refusal  must  be  positive  and  absolute,  and  not  merely 
evasive,  in  order  to  amount  to  a  conversion. 

Where  a  servant  of  a  company  refused  to  deliver  the  plain- 
tiff's goods,  which  were  in  one  of  their  warehouses,  of  which  he 
kept  a  key,  without  an  order  from  the  company  ;  this  refusal  was 
held  not  sufficiently  absolute  to  constitute  a  conversion, 
f.g.  (5th  ed.) 

Where  a  trader  on  the  eve  of  bankruptcy  makes  a  collusive 
sale  of  goods  to  defraud  his  creditors,  the  assignees  cannot 
maintain  trover  against  the  vendee  without  a  demand  and  re- 
fusal ;  for  there  was  no  unlawful  taking,  and  the  parties  at  the 
time  were  competent  to  contract. 

So  where  bills  of  exchange  were  delivered  by  a  trader  to  one 
of  his  creditors  in  contemplation  of  bankruptcy,and  as  a  fraudulent 
preference,  and  the  creditor  received  the  money  due  on  the  bills 
after  the  bankruptcy,  it  was  held  that  such  receipt  of  the  money 
was  not  a  conversion,  and  that,  in  order  to  maintain  trover,  the 
assignees  must  shew  a  demand  and  refusal  of  the  bills  before  they 
became  due. 

The  plaintiff  sold  goods  to  T7iwaitcs,  who  paid  for  them, 
and  was  to  take  them  away;  and  the  defendant  coming  into 
possession  of  them,  a  demand  was  made  on  him  for  delivery  of 
them  by  the  plaintifTs  attorney  and  TJiwaites,  and  notice  was 
given  to  defendant  of  the  sale,  and  the  defendant  refused  to  de- 
liver the  goods  io  any  person  ivhaisoevn- ;  upon  which  the  plaintiff 
repaid  tlie  price  to  T/iwailcs,  and  brought  trover  for  the 
goods;  it  was  held  that  this  demand  and  refusal  were  sufficient 

evidence 
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evidence  of  conversion,  and  that  no  fresh  demand  by  the  plain- 
tiff after  repayment  of  the  money  was  necessary. 

Where  a  party,  against  whom  a  commission  of  bankruptcy  Smnmersett  v. 
had  been  wrongfully  issued,  gave  up  his  books  to  the  assignees  Jarvis,  3  Brod. 
on  being  required  to  do  so,  it  was  held,  he  might  sue  the  as-  ^j^^q  ^g 
signees  in  trover  for  them  without  a  demand  and  refusal. 

The  conversion  may  or  may  not  be  contemporaneous  with  wilton  v. 
the  demand  and  refusal.     For,  where  an  attorney  had  been  pos-  Girdlestone, 
sessed  of  certain  deeds  of  the  plaintiff  for  a  considerable  time  5  Barn.  &  A. 
prior  to  Michaelmas  term,  and  a  demand  and  refusal  on  the  29th  ^  j^    48s°^' 
November  was  proved,  the  court  held  this  evidence  of  a  conversion  s.  C. 
prior  to  Mic/iaelmas  term.|| 

(C)  Who  may  bring  an  Action  of  Trover. 

FTN  order  to  maintain  an  action  of  trover,  the  plaintiff  must  2  Term  R. 
■-      prove  that  the  goods  in  question  were  his  property,  and  that  '^^^-    Term 
'while  they  ivere  so,  they  came  into  the  defendant's  possession,        ^^' 
who  converted  them  to  his  own  use.     He  must  also  shew,  that 
he  had  at  the  time  the  actual  possession,  or  at  least  a  virtual 
possession  of  them ;  for  if  he  had  a  right  to  the  possession,  it  is 
implied  by  law.  • 

Hence  trover  will  not  lie  at  the  suit  of  the  owner  of  stolen  Horwood  v. 
goods,  which  are  bondjide  sold  in  market  overt  before  the  con-  Smith,  2  Term 
viction  of  the  felon ;  for  the  property  is  thereby  changed ;  and  ^-  750.    Stat. 
though  conviction  revests  the  original  ownership,  ||by  virtue  of  "^^     *  2,*. . 
the  statute  21  Hen.  8.  c.  ll.,||  yet  cannot  the  owner  even  then  statute  is 
maintain  this  action  against  one  who  was  not  in  possession  of  confined  to 
them  at  the  time  of  the  conviction,  notwithstanding  he  parted  cases  of  felony; 
with  the  possession  after  notice  from  the  owner  of  the  felony.        ?"  oods'^^re'^^ 
obtained  on  false  pretences,  and  pawned  for  a  valuable  consideration,  the  original  owner  is  not 
entitled  to  them  on  conviction  of  the  offender.     Parker  v.  Patrick,  5  Terra  R.  175.     The 
property  in  the  poods  in  this  case  appears  to  have  vested  in  the  party  who  got  them  on  false 
pretences,  notwithstanding  the   fraud.     See  per  GibbsCJ.    6  Taunt.  15.    1  MarshR.  415. ; 
and  see  2'Mar8h  R.  56C.     But  as  long  as  the  property  remains  in  the  original  owner  he  is 
entitled  to  have  them,  notwithstanding  any  tortious  and  unauthorized  pledge  of  them  by  another, 
see   Hooper  v.  Ramshottom,  6  Taunt.  12.    1  Marsh,  415.  4  Camp.  121.     Hartop  v.  Hoare, 
5  Atk.  44.     Hoare  v.  Parker,  2  Term  R.  576.     Packer  v.  Gillies,  2  Camp.  336.  n.     Barton  v. 
Williams,  5  Barn.  &  A.  395. ;  and  see  1  Jac.  1.  c.  21.  §  5.,  or  any  unauthorized  sale  of  them  bj 
another,  not  being  in  market  overt.     Wilkinson  v.  King,  2  Camp.  335.  As  to  pledges  by  factor* 
•ce  tit.  Merchant  and  Merchandize^  Principal  and  Factor^  ante  Vol.  V.|| 

Hence  also  this  action  will  not  lie  for  a  horse  which  has  been  Power  v. 
given  in  exchange  for  one  that  has  turned  out  unsound.]  WclU,  Cowp. 

(Nor  will  it  lie  for  bills  of  exchange  discounted,  and  for  which  Homblowcr  r. 
another  bill  has  l)ecn  given  in  exchange,  which  is  dishonoured  Proud,  2  Bam. 
when  due.     For  the  property  in  the  bills  is  altered  by  the  ex-  *  ')*  '^J:', 

»«"Ke|l  y.ShilUto,     ^ 

ibid.  .729.,  and  3  Camp.  899. 
[From  the  want  of  the  right  of  possession  it  was  holden,  that  Gordon  ▼. 
where  goods  leased  as  furniture  with  a  liouse  had  been  wrong-  Harper, 
fully  taken   in  execution  by  the  sheriff,  this  action  could  not  be  J  J5!^c'k% 
maintained  by  the  landlord  against  the  sheriff,  |>ending  the  lease.]  \y^^   3  Camp,' 

187.    Ry.  &  Moo.  Ca.  99.    5  Biiigh.  905^ 
I  But 
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Farrant  v.  ||But  if  trees,  or  other  things  annexed  to  the  freehold  and 

Thompson,  demised  therewith,  be  severed  during  the  term,  they  immediately 

5  Barn.  &  A.  become  vested  in  the  owner  of  the  inheritance,   and  he  may 
^^^'  maintain  trover  for  them. 

Bloxam  v.  On  the  above  principle,  that  the  right  of  possession  as  well  as 

Saunders,  the  right  of  property,  is  necessary  to  enable  a  party  to  maintain 

4  Bam.  &  C.  trover,  it  has  been  decided   that  the  vendee  of  goods  cannot 

6  Rv  896*^^  maintain  trover  for  them  against  the  vendor  until  he  have  paid 

or  tendered  the  price ;  for  by  the  contract  of  sale  he  only  acquires 

the  right  of  property,  but  does  not  acquire  the  right  of  possession 

till  the  price  be  paid  or  tendered.  || 

Alexander  v.  [Neither  will  it  lie  for  goods  sold  without  any  earnest,  delivery, 

Comber,  1  H.    or  agreement  in  writing;  the  statute  of  frauds  in  such  case  pre- 

Black.  20.         venting  the  property  from  vesting.] 

Bro.  Tresp.  The  person  in  whom  the  general  property  in  a  personal  chattel 

pi.  303.  Latch,  is,  may  maintain  an  action  of  ti'over  for  the  conversion  thereof, 

214.   2Bulstr.  although  behave  never  been  in  the  actual  possession  thereof; 

^^'  because  a  general  property  in  the  case  of  a   personal  chattel 

draws  to  it  a  possession  in  law,  and  such  possession  is,  by  reason 

of  the  transitory  nature  of  a  personal  chattel,  sufficient  to  found 

this  action  upon. 

Bro.  Tresp.  j^  ^j^g  person,  in  whom  the  general  property  in  goods  which 

Latch.  214.       ^^^  ^'  York  is,  give  them  to  J.  S.,  who  is  at  Loiidon  at  the  time 

of  the  gift,  and  before  J.  S.  obtain  the  actual  possession  of  the 

goods  a  stranger  convert  them,  an  action  of  trover  lies ;  because 

J.  S.  acquired  a  genera!  property  in  the  goods  by  the  gift. 

Irons  V.  II  But  unless  the  gift  be  by  deed  or  instrument  in  writing  {qji. 

Smallpiece,       whether  necessarily  under  seal),  the  property  in  the  goods  does 

550.-  and  see    ^^^  P^^^  ^°  ^^^^  donee  without  a  delivery,  at  least  he  has  not 

7  Taunt.  226.  such  a  property  as  to  enable  him  to  maintain  trover  against  th^ 
2  Marsh,  532.  donor,  and  it  seems  very  difficult  to  suppose  that  he  has  even  a 
fs^h"  d^n^  ^    special  property  sufficient  to  maintain  trover  against  a  stranger  : 

for  a  special  property  seems  to  be  always  according  to  the  in- 
tention of  the  general  owner ;  but  the  donor  by  his  gift  intended 
to  pass  the  absolute  property,  and  if  that  does  not  pass  how  can 
it  be  held  that  any  thing  passes  at  all?|| 
Bro.  Tresp.  But  if  the  giver  of  the  goods  had  been  an  infant,  J.  S,  could 

pi.  150.  not  have   maintained   this  action  for   the   conversion   thereof; 

because  no  person  acquires  a  general  property  in  goods  by  the 
gift  of  an  infant. 
Bro.  Tresp.  If  the  bailee  of  goods  give  them  to  J.  S.  but  do  not  deliver 

pi.  216.  them,  and  a  stranger  convert  the  goods,  an  action  of  trover  does 

not  lie ;  because,  as  the  goods  were  not  delivered,  J.  S.  did  not 
acquire  a  general  property  in  them  by  the  gift  of  the  bailee,  who 
had  only  a  special  property  therein. 
2  Bulst.  263.  If  goods,  which  were  the  property  of  a  testator,  are  converted 

Fisher  v.  ]jy  ^  stranger  before  the  testator's  will  is  proved,  and  the  person 

**""^*  appointed  executor  afterwards  prove  the  will,  he  may  maintain 

action  of  trover ;  for,  although  an  executor  have  no  property  in 
the  goods  of  his  testator  ufitu  he  has  proved  his  will,  as  soon  as 

this 
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this  is  done,  he  acquires  by  relation  a  general  property  therein 

from  the  time  of  his  testator's  death. 

If  a  testator  have  bequeathed  specific  goods,  the  legatee  may  ^^o.  Tresp. 

maintain  an  action  of  trover  for  the  conversion  thereof  by  a  pi.  25. 

stranger,  although  they  have  not  been  delivered  to  him  by  the  ll(«)  B"t  not 

executor ;  because  a  general  property  in  the  goods  was  vested  in  ""^^ss  the 
,.      .  J.      ,  o,       ii/»i  °/\  executor  have 

Dim  unmediateiy  upon  the  death  01  the  testator,  [a)  assented  to 

the  bequest.    See  9  Barn.  &  C.  156.|| 

But  if  a  testator  have  bequeathed  a  third  part  of  his  goods  to  Bro.  Tresp. 
J.  S,,  and  before  any  of  the  testator's  goods  are  delivered  by  his  pl-  25. 
executor  to  J.  S.,  all  the  goods  are  converted  by  a  stranger,  J.  5. 
cannot  maintain  this  action ;   because,  until  his  part  thereof  is 
ascertained  by  delivery  of  the  executor,  he  has  not  a  general 
property  in  any  of  the  testator's  goods. 

If  wrecked  goods  are  converted  by  a  stranger,  before  they  are  Fitz.  N.B.  91. 
seized  by  J,  S.,  in  whom  the  right  of  wreck  is,  J,  S,  may  maintain  ^  Mod.  8. 149. 
an  action  of  trover ;  a  general  property  in  the  goods  being  vested 
in  him.  ' 

It  is  in  the  general  true,  that  if  two  persons  are  owners  of  a  ^^,®°"*  ^^'* 
personal  chattel,  one  of  them  cannot  maintain  an  action  of  trover  paYrin^n^ 
for  the  conversion  thereof  by  a  stranger.  *'  ijMay  v. 

Harvey,  13  East,  197.  ace. ;  but  the  objection  can  only  be  taken  by  plea  in  abatement  of  the 
nonjoinder.     1  Will.  Saund.  291.  k.  4  East,  122.|| 

But  in  order  to  encourage  the  building  of  ships,  it  has  been  Skin.  64o. 
holden,  that  the  owner  of  an  eighth,  or  any  other  part  of  a  Dockwray  v. 
ship,  may  maintain  this  action  for  the  conversion  of  such  part  by  5^e^\v°"^n 
a  stranger.  •»  Ki„g^^  "^ 

4  Camp.  272.  1  Stark.  Ca.  121.y 

And   it  is  said,  that  if  a  man  bring  this  action  against  a  Skin.  640. 
stranger  for  the  conversion  of  a  whole  ship,  and  it  come  out  in  Dockwray  v. 
evidence  that  only  the  sixteenth  part  thereof  is  his  property,  he  Dickenson, 
may  recover  damages  to  the  value  of  this  part. 

II  One  joint  tenant,   tenant  in  common,  or  parcener,  cannot  Co.  Lit.  200.  a. 
maintain  trover  against  his  companion  for  a  chattel  still  in  his   ^  ^H^-  *90. 
possession  ;  because  the  possession  of  one  is  the  possession  of  q^^^^"^ 
both,  and  the  defendant  may  take  advantage  of  this  defence  on 
the  general  issue. 

But  if  one  joint  tenant,  tenant  in  common,  or  parcener,  destroy 
the  thing  in  common,  the  other  may  bring  trover. 

And  where  one  tenant  in  common  of  a  ship  forcibly  took  it  jj"''-  ^.J*'  ^^* 
away  and  sent  it  to  the  West  Indies  where  it  was  lost  in  a  storm,  ^  chapman, 
it  was  held  by  King  C.  J.  of  the   C.  B.  to  be  evidence  of  a  de-  cited  4  Eat^ 
struction,  and  the  jury  under  his  directions  found  it  to  be  so.  121. 

However,  it  would  appear,  that  the  mere  sale  of  a  ship  by  one  Heath  ▼. 
tenant  in  common  is  not  equivalent  to  a  destruction,  since  such  sale  I'J^^J^J'.q 
only  passes  the  interest  of  the  seller.     But  the  sale  of  ordinary  ^^^^ 
goods  in  market  overt  by  one  tenant  in  common  of  them  would   5  Eatt,  407. 
appear  to  be  a  conversion,  so  as  to  subject  him  to  an  action  of  {J»fton  ^» 
trover  by  his  co-tenant  for  his  undivided  part.  Where  one  tenant  YBmH  A. 
in  common  of  a  whale  refused  to  deliver  a  moiety  of  it  to  the  ^gg 

Vol.  VII.  SF  other,  Penning  t. 
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LordGrenTilIe,  other,  and  cut  it  up  and  expressed  the  oil,  this  was  decided  to 
1  Taunt. 241.;  ^^  j^q  destruction,  so  as  to  subject  him  to  an  action  of  trover; 
2Saund.47.(h)  since  this  was,  in  fact,  applying  it  to  the  only  purpose  which 
(5th  ed.)  » t        1     ..         />...., 

5  R.  24. 
Palmer's  Case. 
[Cro.  Eliz. 
819.  S.C. 
3  Wils.  536f 
337,338.  S.C. 
cited  and 
appro?ed.] 


Cro.  Car.  279. 
Waller  v. 
Sands. 


could  make  it  profitable  to  the  owners.  || 

A.  seised  in  fee  of  land  sold  twenty  trees  thereon  growing  to 
B.  and  his  assigns,  which  were  to  be  set  out  by  A,  and  felled  by  B. 
After  B.  had  assigned  his  interest  therein  to  C,  A.  set  out  the 
twenty  trees,  and  C,  felled  them.  The  trees  being  afterwards 
taken  away  by  X).,  C.  brought  an  action  of  trover.  The  action 
was  holden  to  be  maintainable;  for  that  the  interest  of/?.,  which 
was  said  to  be  more  than  either  a  chose  in  action  or  a  possible 
interest,  was  assignable. 

A,  was  tenant  for  life  of  land  without  impeachment  of  waste, 
except  the  waste  were  voluntary,  with  reversion  to  B.  After  B, 
had  sold  some  trees  growing  upon  the  land  to  C,  A.  cut  down 
the  trees  and  sold  them  to  Z).,  who  took  them  away.  An  action 
of  trover  being  hereupon  brought  by  C,  it  was  holden  that  the 
action  did  not  lie ;  for  that  B,  had  not  a  power  to  fell  trees 
growing  upon  the  land  during  the  life  of  ^. 

[Trover  is  not  maintainable  by  a  tenant  in  tail,  expectant  on 
the  determination  of  an  estate  for  life,  without  impeachment  of 
waste,  for  timber  which  grew  upon  and  had  been  severed  from 
the  estate;  for  the  tenant  for  life  without  impeachment  of  waste 
has  a  right  to  the  trees  the  moment  they  are  cut  down.] 

II  But  where  lands  and  woods  were  conveyed  to  trustees  who 
took  only  an  estate  piir  autre  vie,  it  was  held  that  they  could  not 
maintain  trover  against  a  stranger  who  cut  down  trees  by  order 
of  the  cestui  que  vie ;  for  the  trees  when  cut  belonged  to  the 
owner  of  the  inheritance,  and  the  trustees  had  no  property  in 
them.  II 

Cotterill  V.  Hobby,  4  Barn.  &  C  465.    Channon  v.  Patch,  5  Barn.  &  C.  897. 

2  Bulstr.  68.  If  goods  be  delivered  by  A,  to  /?.,  in  order  that  B,  may  deliver 

Flewellin  v.       them  to  C,  and  J5.  instead  of  delivering  the  goods  convert  them, 

Ld^  Ravm         ^*  "^^^  maintain  an  action  of  trover. 

276.    jjSee  Button  v.  Solomons,  3  Bos.  &  Pul.  51 2.    Dawes  v.  Peck,  8  Term  R.  350.    King  v. 

Meredith,  2  Camp.  640.    Groving  v.  Mendham,  5  Maul.  &  S.  189.|| 

Cro.  Eliz.  870.       If  two  persons  each  stake  a  sum  of  money  in  the  hands  of  a 
Ledesham  v.      third  person  by  way  of  wager,  he  who  wins  the  wager  may,  in 
case  the  stake- holder  refuse  to  deliver  it,  maintain  an  action  of 
trover  for  the  whole  money. 

A,  granted  a  lease  of  the  coal-mines  already  opened,  or  which 
should  thereafter  be  opened  upon  his  manor  of  J5.,  to  C  for  the 
term  of  ninety-nine  years.  During  the  term,  D.  the  son  of  A, 
opened  a  mine  in  a  copyhold  estate  belonging  to  £.,  which  was 
parcel  of  the  manor,  and  dug  and  carried  away  coals.  An  action 
of  trover  being  brought  by  C.  for  the  conversion  of  the  coals 
carried  away,  it  was  holden  that  the  action  was  maintainable. 

II  Where  in  trover  for  copper  ore  it  was  proved  that  plaintiff 
was  in  possession  of  land  in  which  he  sunk  a  shaft  and  raised 
the  ore  in  question,  and  the  same  witness  on  cross-examination 

proved 


Pyne  v.  Dor, 
1  Term  R.  S5. 


Blaker  v. 
Anscomb, 

1  New  R.  25.; 
and  see 
Blackett  v. 
Lowes, 

2  Maul.  &  S. 
494. 


1  Jon.  243. 
Player  v. 
Roberts. 


Rowe  V. 
Brenton, 
8  Barn.  & 
757. 
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proved  that  the  same  ore  was  taken  away  by  a  person  who  had 
a  shaft  in  an  adjoinuig  close,  and  who  was  getting  the  same  lode 
of  copper  ore  under  the  plaintifTs  land  when  he  sunk  his  shaft: 
held  that  this  was  prima  facie  evidence  of  the  plaintiffs  title  to 
the  ore  which  must  be  left  to  the  jury.|| 

The  person,  in  whom  the  general  property  in  goods  is,  may  in   2  Roll.  Abr. 
some  cases  maintain  an  action  of  trover  for  the  conversion  thereof  56'^.  (P)  pi.  5. 
by  a  stranger,  although  another  person  had  at  the  time  of  the  1  Sid.  443. 
conversion  a  special  property  in  the  goods. 

If  goods  which  were  bailed  by  J.  S.  to  J.  N.  be  lost  by  J.  N.  2  Roll.  Abr. 
and  be  afterwards  converted  by  a  stranger,  J,S.  may  by  reason  ^69.  (P)pl.5. 
of  his  general  property  in  the  goods  maintain  an  action  of  trover. 

But  if  the  bailee  of  goods  give  them  to  a  stranger  and  deliver  Bro.  Tresp. 
them,  the  bailor  cannot  maintain  this  action;   for  by  the  gift  S'^^^' 
and  delivery  of  a  person,  who  has  a  special  property  in  and  a 
possession  in  fact  of  the  goods,  the  general  property  of  the  bailor 
is  divested. 

II  But  in  two  recent  cases  it  has  been  held,  that  if  a  bailee  of  Wilkinson  v. 

goods  for  a  particular  purpose  transfer  them  to  another  in  con-  King, 

travention  of  that  purpose,  the  owner  may  maintain  trover  against  2  Camp.  535. 

such  transferee,  even  although  he  be  a  bond  fide  vendee,  unless  |'0^^'^P"i'^'*  ▼• 
^,  I     ,      .       '     I    ^  ^    »  *^  '  Machin, 

the  sale  be  m  market  overt.  ||  ,2  Stark. 

N.  P.C.511. 

If  a  servant,  who  had  a  general  authority  to  receive  and  pay  Salk.  289. 
money  for  his  master,  give  the  money  which  he  received  of  J".  N,  Anon 
for  the  use  of  his  master  to  J.  S.  and  deliver  it  to  him,  the  master  ^^^-  ^^^'*  ^^®* 
may  maintain  an  action  of  trover;  because,  as  the  servant  had 
only  an  authority  to  receive  the  money,  it  must  be  intended  that 
his  }X)ssession  was  the  possession  of  his  master,  and,  consequently, 
he  had  not  such  a  special  property  in  the  money  as  enabled  him 
to  transfer  the  general  property  by  a  gift,  notwithstanding  there 
was  a  delivery. 

It  is  in  the  general  true,  that  wherever  one  person  is  answer-  Fitz.  N.  B. 
able  to  anotlier,  in  whom  the  general  property  is,  for  goods  of  ^^'  ^^' 
which  he  had  once  a  possession  in  fact,  he  has  such  a  special  pro-  jj^.^  fresn. 
perty  in  the  goods  as  enables  him  to  maintain  an  action  of  trover  pi.  83.  4  Rep. 
for  the  conversion  of  them  by  a  stranger.  fi4.  2  Roll. 

"  Abr.  569.  nl.  5. 

pi.  7.     1  Sid.  438.    8  Saund.  47. 

If  J.  S.  have  bailed  a  beast  to  J.  N.  for  ploughing  his  land,   Bro.  Trem. 
and  the  bea>t  be  converted  by  a  stranger,  ,/.  N.  may  maintiiin  an   pl.  92.  Ld. 
action  of  trover;  because,  as  the  beast  was  delivered  to  J.  N,  Kay  in.  913. 
for  a  purpose  beneficial  to  himself,  he  is  answerable  for  it  to  the 
bailor. 

If  the  goods  taken  by  a  sheriff  in  execution  are  converted  by  a  i  Sid.  4.58. 
stranger,  the  sheriff  may  maintain  action  of  trover;  because  he  is  Wdbraham 
answerable  to  the  person  for  whom  tlie  goods  were  taken.  I'Mod^ii 

J  But  the  sheriff  mimt  continue  in  possession  in  order  to  mnintnin  %\u\*  nnf\.,n    RIadet  ▼.  Arun* 
ale,  I  Maul.  &  S.711.;  and  the  action  cannot  l>e  mnintaintd  by  a  I  ainit  a  •fnuigcr 

for  converting;  goods  distrained  ;  for  the  landlord  has  nopro|>crty  iii      -  ^      b,  but  has  them 
only  as  a  pledge,  with  a  power  of  sale  by  statute.  Selw.  N.  P.  1303.  s  bauocL  47.  (»)(5tb  edit.)! 
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J  Rep.  84. 
Salk.  26.  145. 
1  Mod.  31. 

Bro.  Tresp. 
pi.  67.  Moor, 
543.  ||See 
Rooth  V.  Wil- 


Roberts  v. 
Wyatt. 
2  Taunt.  268 
and  see 
a  Taunt.  12. 


If  the  goods  of  J.  S.  which  were  delivered  to  J.  N.  to  be  car- 
ried for  hire  are  converted  by  a  stranger,  J.  N.  may  maintain  an 
action  of  trover ;  because  he  is  answerable  to  J,  S. 

The  agistor  of  a  beast  may  maintain  an  action  of  trover  for 
the  conversion  thereof  by  a  stranger,  because  he  is  answerable  to 
the  owner  of  the  beast. 
1  Barn.  &  A.  59.\\ 

II A  person  who  has  a  temporary  property  in  goods,  and  who 
delivers  them  to  the  general  owner  for  a  special  purpose  only,  may, 
after  that  purpose  is  answered,  upon  a  demand  and  refusal  maintain 
trover  for  them.  Thus  the  vendee  of  an  estate,  to  whom  an  ab- 
stract of  the  vendor's  title  is  delivered  for  the  purpose  of  investi- 
gation, and  who  has  laid  it  before  counsel  with  a  fee,  and  obtained 
counsel's  opinion  and  remarks  on  it,  has  aspecial  property  in  it 
against  all  the  world ;  and  if  on  delivery  to  the  vendor  for  the  pur- 
pose of  having  the  counsel's  queries  satisfied,  the  vendor  refuses  to 
re-deliver  it,  the  vendee  may  maintain  trover  against  him  for  it.|l 

Churchwardens  may  maintain  an  action  of  trover  for  the  con- 
version of  goods  belonging  to  their  church  by  a  stranger  during 
their  churchwardenship,  because  they  are  answerable  to  their 
successors. 

Fitz.  N.  B.  And  it  is  said,   that  churchwardens  may  maintain  this  action, 

89,92.  fQj.  i\^Q  conversion  of  goods  belonging  to  their  church  by  a  stran- 

ger, during  the  churchwardenship  of  their  predecessors. 

But  it  may  be  inferred  from  what  is  said  in  another  book,  that 
churchwardens  cannot  maintain  this  action,  for  the  conversion  of 
goods  belonging  to  their  church  by  a  stranger,  during  the  church- 
wardenship of  their  predecessors. 

II  An  uncertificated  bankrupt  may  maintain  trover  for  goods 
acquired  since  his   bankruptcy  against  all  the  world,  except  his 
assignees  ;  he  having  a  special  property  in  them.|| 
Stra.  505.  ^he  finder  of  a  jewel,  although  he  do  not  acquire  by  the  finding 

Armory  v.  De-  a  general  property  therein,  may  maintain  an  action  of  trover 
lamire.  against  a  stranger  who  converts  it ;  because,  as  the  finder  is  an- 

||(a)Nothing  18  s^gj-able  for  the  jewel  to  the  person  in  whom  the  general  pro- 
S)rt  in  Strange  P^^rty  is,  he  has  a  special  property  therein,  (a)     He  has  moreover 
of  the  finder      a  right  to  the  jewel  as  against  every  person,  except  the  person  who 
being  answer-    lost  it. 
able  to  the 

person  in  whom  the  general  property  is  j  and  it  is  conceived  the  finder  would  not  be  answer- 
able to  the  general  owner  for  a  conversion  of  the  jewel  by  a  stranger  while  in  the  finder's  keep- 
ing, even  although  the  finder  were  negligent  of  it;  the  sound  reason  for  the  decision  seems  to 
be  that  the  finder  has  a  special  property  arising  simply  from  lawful  possession,  and  that  this  entitles 
him  to  maintain  trover  against  a  wrongdoer.    See  2  Saund.  47,  d.|| 

II  So  where  a  cottager  and  inhabitant,  claiming  a  right  to  cut 
rushes  on  a  common,  had  cut  down  several  load,  which  the  de- 
fendant carried  away,  it  was  held  that  the  cottager  had  such  a  pos- 
session of  the  rushes  as  enabled  him  to  maintain  trover,  and  to 
throw  it  upon  the  defendant  to  shew  a  property  in  them. 

So«where  the  plaintiff  bought  a  vessel  which  was  stranded, 
'lint.  ^^^  which  was  not  conveyed  to  him  according  to  the  provisions 

of 


Fitz.  N.  B. 
92.  1  Ventr. 
99.    1  Mod. 
65. 


Dyer,  45.; 
^sed  vide  cont. 
'i  Saund.  47.  c. 
and  cases  there 
cited.ll 

Webb  V.  Fox, 
7  Term  R. 
591. 


Rackham  v. 
Jesup,  3  Wils. 
532. ;  and  see 
*l  Stra.  777. 
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of  the  register  acts  and  the  plaintiff  took  possession  of  her,  and  ^02.,  and  see 
for  some  days  endeavoured  to  save  her,  and  the  wreck  drifted  on  ^^^^  v. 
defendant's  premises,  who  cut  it  up  and  carted  it  away,  it  was  held  gj^^  ^73. 
that  the  plaintiff  had  sufficient  property  to  maintain  trover  against 
a  wrongdoer.  II 

It  was  formerly  holden,  tliat  if  goods,  which  have  been  delivered  4  Rep.  84. 
generally  to  be  kept,  are  converted  by  a  stranger,  the  bailee  may  Southcote's 
maintain  an  action  of  trover,    because  he  is  answerable  for  the  ^^^^-    ^  ^"^^• 
goods  to  the  person  in  whom  the  general  property  is ;  but  that  if 
goods,  which  have  been  delivered  to  be  kept  as  the  bailee  keeps 
his  own  goods,  are  converted  by  a  stranger,  the  bailee  cannot 
maintain  this  action,  because  he  is  not  answerable  for  the  goods 
to  the  person  in  whom  the  general  property  is. 

But  in  a  modern  case,  in  which  Southcote's  and  all  the  old  cases  Ld.  Raym. 
seem  to  have  been  well  considered,  this  distinction  is  exploded;  ^^^>  9i4,9i5. 
it  being  therein  laid  down,  that  the  bailee  of  goods,  which  have  ^W  ^'    ^' 
been  delivered  generally  to  be  kept,  is  not  answerable  to  the  per- 
son in  whom  the  general  property  is,  for  the  conversion  thereof  by 
a  stranger,  unless  the  conversion  be  owing  to  some  gross  neglect 
of  his ;  for  that  it  would  be  very  unreasonable  that  a  person,  who 
receives  no  advantage  from  keeping  the  goods  of  another,  should 
at  all  events  be  answerable  for  the  conversion  thereof. 

It  is  upon  the  whole  clear,  that  both  the  person  in  whom  the 
generally  property  in  goods  is,  and  the  person  in  whom  the  special 
property  therein  is,  may  maintain  an  action  of  trover  for  the  con- 
version thereof  by  a  stranger. 

But  if  either  of  these  has  recovered  damages  for  the  conver-  2  Roll.  Abr. 
sion  of  the  goods,  this  ousts  the  other  of  his  right  of  action  ;  for   569.  (P)pL  5. 
it  would  be  very  unreasonable  that  a  double  satisfaction  should 
be  made  for  the  conversion  of  the  goods. 

||The  property  in  an  exchequer  bill  (the  blank  in  which  is  not  Wookey  v. 
filled  up)  passes,  by  delivery,  like  that  in  bank  notes,  and  conse-  Pole,  4  Barn, 
quently  if  the  owner  deposit  it  for  sale  with  an  agent, and  the  agent  ^  ^*}' 
pledge  it  to  A.  B,  for  money  advanced  to  him  by  A,  B.,  the  owner  MievUie  ^. 
cannot  maintain  trover  for  the  bill  against^./?.;  and  it  is  the  Barn.  &C.  45.; 
same  as  to  Prussian  bonds,  by  which  the  king  of  Prussia  binds  andseei.^East, 
himself  to  every  person,  for  the  time  being  holder  of  the  bonds,   509.,&5iG.  3. 
for  payment  of  the  principal  and  interest.    But  if  the  party  taking  indJa'Bonds. 
such  instruments  in  pledge  know  that  the  pledger  is  not  the 
real  owner,  or  have  reasonable  grounds  for  suspecting  so,  trover 
will  lie  against  him  by  the  owner. 

And  so  it  is  as  to  bank  notes,  bankers*  drafts  payable  to  bearer,   Miller  v.  Race. 

and  bills  of  exchanire  endorsed  in  blank.  1  Burr.  452. 

^  Grant  v. 

Vauchan,  3  Burr.  1516.  Peacock  r.  Rhodes,  Dougl.  636.  Stelomoni  ▼.  Bank  of  England, 
13  EJa&t,  135.  Gill  V.  Cubitt,  3  Bam.  &  C.  466.  Down  v.  Hailing,  4  Bam.  &  C.  330.  Hnow 
V.  Peacock,  3  Bing.  406.     Snow  v.  Sadler,  ibid.  610. 

If  the  owner  of  goods,  wliich  have  been  wrongfully  converted,   Brewery, 
do  any  thing  to  affirm  the  acts  of  the  wrongdoer,  he  cannot  mficr-  ??f"^^  ^ 
wards  disaffirm  them  and  sue  him  in  trover  for  the  conversion. ||     jjof™* 
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(D)  For  what  Injuries  an  Action  of  Trover  lies. 

TT  has  been  holden  that  a  person  cannot  iiave  such  property  in 
Ld.  ^y^'  •*■  a  negro  in  En<rland,  as  will  enable  him  to  maintain  an  action  of 
beriain  v!™'  trover  tor  converting  the  negro ;  and  that  he  can  only  recover,  as 
Hervey,  HU.  he  may  in  the  case  of  any  other  servant,  damages  tor  the  loss  of 
8  W.3.  service. 

Tarth  "iQ?  ^'  appears,  from  another  report  of  this  case,  that  one  question 

was,  whether  the  baptism  of  the  negro  after  the  conversion  did 
not  amount  to  an  emancipation,  and  consequently  take  away  the 
plaintiff's  right  of  action ;  but  the  court  determined  the  case 
upon  the  general  question,  without  giving  an  opinion  as  to  this 
question. 
Ld.  Raym.  In  a  still  later  case  it  was  holden,  that  a  man  (a)  cannot  have 

1274.  Smith     such  a  property  in  a  negro  in  England,  as  will  enable  him  to 

v.  Gould,  maintain  an  action  of  trover  for  the  conversion  of  the  negro. 

Pasch.  5Ann.  ° 

11(a)  This  must  be  understood  of  a  British  subject,y/\\o  cannot  have  a  property  in  a  negro  on  which 
can  found  a  claim  in  a  British  court  of  justice.  See  Forbes  v.  Cochrane,  2  Barn.  &  C.  448.  But 
a  foreigner,  who  is  not  prohibited  by  the  laws  of  his  own  country  from  trading  in  slaves,  may 
in  the  British  courts  recover  the  value  of  slaves  seized.  Madrazzo  v.  Wiiles,  3  Barn.  &  A. 
353.|| 

Bro.  Tresp.  If  the  sheep  of  J.  N.  are  mixed  with  the  sheep  of  J.  S.,  and  the 

pi.  213.  latter,  in  order  to  separate  his  sheep  from  those  of  J.  N,,  chase 

the  sheep  of  J.  N,  to  the  next  place  proper  for  separating  them, 

an  action  of  trover  does  not  lie ;  because,  as  the  sheep  of  J,  S. 

cannot  be  easily  separated  from  the  sheep  of  J,  K  without  such 

chasing  of  the  sheep  of  J.  N.,  the  chasing  of  them  is  lawful. 

An  action  of  trover  lies  for  the  conversion  of  a  dog ;  for,  a  dog 

Fitz.  N.  B.        being  a  tame  animal,  property  may  as  well  be  in  a  dog  as  in  any 

86.    Bro.  other  tame  animal. 

Tresp.  pi.  407. 

Hob.  283.     Cro.  Eliz.  1 25.    Cro.  Jac.  463.     [2  Bl.  R.  1 1 1 7.] 

1  Freem.  347.  If  J-  S.  be  chasing  the  beast  of  J".  JV.  with  a  little  dog,  in  order 

King  v.  Rose,  to  chase  it  out  of  land  in  his  possession,  and  J.  N.  kill  the  dog, 

4  Rep.  38.  ^^  action  of  trover  lies  ;  because,  as  J.  »S.  had  an  election  to  chase 

Cro.  Car.  254.  ^^^  ^^^^^  ^^^  ^^  j^.^  j^^^^  ^^  ^^  distrain  it  damage-feasant,  the 

chasing  with  such  a  dog  is  lawful. 
1  Freem.  347.         But  if  J.  S.  be  chasing  the  beast  of  J.  N,  with  a  mastitf  dog. 
King  v.  Rose,     in  order  to  drive  it  out  of  land  in  his  possession,  and  J.  N.  kill 

the  dog,  this  action  does  not  lie  ;  because  the  chasing  with  such  a 

dog  is  not  lawful. 
Cro.  Jac.  45.  If  the  dog  of  J.  N.  which  is  found  in  the  warren  of  J.  S.  be 

1  Sid.  336.         killed  by  J.  S.,  this  action  does  not  lie ;  the  killing  of  such  dog 

by  the  owner  of  the  warren  being  lawful. 
Bro.  Detin.  It  is  in  the  general  true,  that  an  action  of  trover  does  not  lie 


pi.  44.  Dyer,     ^^j.  ^|jg  conversion  of  a  beast  or  bird  Jerce  7iatu}  a ;  because  there 
Car.  i9.'^545.     ^^  "^^  ^"  ^^^  general  any  property  in  such  beast  or  bird. 
Bro.  Detin.  But,  if  a  beast  or  hird/erce  naturcc  have  been  reclaimed,  this 

pi.  44.   yCom.  action  does  lie  for  the  conversion  thereof;  because  there  is  a  pro- 

Tiovtr'(C).r  ^^^^^  '"^  '"''^  ^^^^  '''■  ^''*'^- 
and  see  tit.  7>«/7flw«,  an/tf,  6  69.|j 

And 
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And  an  action  of  trover  sometimes  lies  for  the  conversion  of  a 
beast  or  bird  JetYe  nalurcv,  although  the  beast  or  bird  have  not 
been  reclaimed. 

If  a  hare  be  killed  by  J.  N.  upon  the  land  of  J.  S.  an  action 
of  trover  lies,  although  it  have  not  been  reclaimed ;  inasmuch  as 
J.  S,  has,  by  reason  of  its  being  upon  his  land,  a  local  property  in 
the  hare. 

If  a  hare,  which  was  found  upon  the  land  of  J,  S,  be  driven 
from  thence,  and  afterwards  killed  by  J.  N.,  an  action  of  trover 
does  not  in  the  general  lie  ;  for  the  property  of  J.  S.  which  is 
only  local,  may  be,  and  usually  is,  determined  by  driving  the 
hare  off  his  land. 

But  if  J.  S.  immediately  pursue  the  hare,  which  has  been 
driven  off  his  land  and  killed  by  J.  N.,  this  action  lies;  for  by  the 
immediate  pursuit  the  local  property  is  continued. 

An  action  of  trover  lies  for  the  conversion  of  a  beast  or  bird, 
which  is  valuable  on  account  of  its  being  merchandize,  as  a  mon- 
key or  a  parrot,  although  the  beast  or  bird  be  /tree  natura,  and 
have  not  been  reclaimed. 

11  The  statute  58  Geo.  3.  c.  75.  prohibits  the  buying  of  phea- 
sants in  all  cases,  and  therefore,  by  a  contract  for  the  sale  of  live 
pheasants  no  property  passes  to  the  purchaser,  and  he  consequently 
cannot  maintain  trover  against  the  seller  for  not  delivering  them.|| 

An  action  of  trover  does  not  lie  for  the  conversion  of  a  record  ; 
because  a  record  is  not  private  property ;  but  this  action  lies  for 
the  conversion  of  a  copy  of  a  record,  the  copy  of  a  record  being 
private  proj>erty. 

I  If  a  person  contracts  with  another  for  a  chattel  which  is  not 
in  existence  at  the  time  of  the  contract,  though  he  pays  him  the 
whole  value  in  advance,  and  the  other  proceeds  to  execute  the 
order,  the  buyer  acquires  no  property  in  the  chattel  till  it  is 
6nished  and  delivered  to  him,  and  till  then  trover  cannot  be 
maintained  for  it  by  the  buyer.) 

7 
It  is  in  one  case  said,  that  an  action  of  trover  does  not  lie  for 
money,  unless  it  were  in  a  bag  at  the  time  of  the  conversion. 

But  it  is  in  other  cases  laid  down,  that,  as  the  design  of  this 
action  is  not  to  recover  a  thing  in  specie^  but  to  recover  damages 
for  the  conversion  thereof,  it  does  lie  for  money,  although  it  were 
not  in  a  bag  at  the  time  of  the  conversion. 

An  action  of  trover  lies  for  the  conversion  of  money  de))osited 
as  a  wager. 

I A  count  stating  that  the  defendant  had  and  received  money 
to  tlie  use  of  the  plaintiff  to  be  paid  to  the  plaintiff  on  request, 
but  that,  not  regarding  his  duty,  he  converted  the  money  (o  his 
own  use,  is  bad  on  demurrer ;  as  it  cannot  be  considered  a  count 
in  trover,  but  is  an  attempt  to  convert  an  action  of  assumpsit  into 
an  action  of  torty 

SF4  If 


Fitz.  N.B.87. 

Godb.  123. 
Salk.  556. 
11  Mod.  75. 

5  Rep.  104. 
Boulton'scase. 
Cro.  Car.  554. 


Godb.  123. 
Salk.  556. 
1  Mod.  75. 

Cro.Jac.  362. 
Grimes  v. 
Shack. 


Helps  V.  Gle- 
nister,  8  Barn. 
&  C.  553. 


Hardr.  111. 
Jones  V. 
Winkworth. 


Mucklow  V. 
Mangles, 
I  Taunt.  318.; 
but  sec  Woods 
V.  Russell, 
5  Bam.  &  A. 
942.     Goode 
V.  Langley, 
Bam.  &  C.  27. 

Cro.  Eliz.661. 
lioliday  v. 
Hicks. 

I  Roll.  Abr. 
5.(Kjpl.5. 
Cro.kliz.  841. 
Cro.  Car.  89. 
||See6Biiig. 
404.11 

Cro.Eli».870. 
Ledesbam  ▼. 
Lubnun. 

Orton  ▼.  But> 
ler,  5  Bvn.  Sc 
A.  659, 
I  Dowl.&Ry, 
988. 
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If  a  feme-covert  lose 
action  of  trover  lies. 


the  money  of  her  husband  at  play  an 


If  goods  pledged  are  not  delivered  upon  payment  or  tender 
of  the  money  for  which  they  were  pledged,  an  action  of  trover 
lies. 

II  If  goods  stolen  are  pledged  with  a  pawnbroker  an  action  of 
trover  hes  by  the  owner  for  the  value  of  them. 


1  Sid.  1S3. 
Rey  V. 

Stephens. 

Cro.  Jac.  144. 
Ratcliffv. 
Davis. 
Packer  v. 
V.  Gillies, 

2  Camp.  336. 

n. ;  ana  see  Hoare  v.  Parker,  2  Term  R.  376. ;  and  see  1  Jac.  1.  c.  21.  and  ante  p.  799  ;  and  as 
to  the  construction  of  the  Pawnbrokers*  Act,  39  &  40  G.  5.  c.  99.  $  17. ;  see  Walter  v.  Smith, 
5  Barn.  &  A.  439.  Peet  v.  Baxter,  1  Stark.  472.  As  to  the  remedy  of  the  owner  of  goods  where 
they  are  pledged  by  his  factor,  see  tit.  Merchant  (B),  Of  Principals^  Agents,  and  FactorSyVoW.  392. 

Where  goods  were  pawned  for  money  advanced  at  an  usurious 
interest,  it  was  decided  that  the  owner  could  not  maintain  trover 
for  them  against  the  pawnee  without  tendering  the  principal  and 
legal  interest  due. 
but  see  Roberts  v.  Goff,  4  Barn.  &  A.  92.  contra. 

Where  the  plaintiff  brought  trover  against  the  defendant  for 
detention  of  papers  deposited  with  defendant  in  furtherance  of  a 
fraudulent  purpose,  and  the  jury  to  the  satisfaction  of  the  judge 
found  a  verdict  for  defendant,  the  courtrefused  to  grant  a  new  trial.  || 

In  an  action  of  trover  for  barley,  it  appeared  that  the  barley 
was  delivered  to  the  defendant  to  be  made  into  malt.  It  was 
ruled,  that  the  action  did  not  lie,  because  the  barley  was  deli- 
vered to  be  made  into  malt ;  but  that,  in  case  there  had  been  a 
payment  or  tender  of  the  money  due  for  making  the  barley  into 
malt,  an  action  of  trover  would  have  lain  for  the  malt. 

In  an  action  of  trover,  brought  by  a  widow  against  the  vendee 
of  goods  sold  by  her  son,  it  appeared  in  evidence,  that  the  plain- 
tiff had  sixteen  years  before  let  her  son  into  the  possession  of  a 
farm  at  that  time  holden  by  her,  together  with  the  goods  in  ques- 
tion, which  were  at  that  time  part  of  the  stock  of  the  farm ;  and 
that  the  son  had  ever  since  occupied  the  farm,  and  acted  as  owner 
of  the  goods.  A  verdict  being  found  for  the  defendant  upon 
this  evidence,  it  was  upon  a  motion  for  a  new  trial  said,  that  as  a 
transfer  of  the  property  in  the  goods  from  the  mother  to  the  son 
was  not  expressly  proved,  the  verdict  ought  to  have  been  for  the 
plaintiff.  A  new  trial  was  refused:  And  by  the  court — -As  the 
son  had  been  so  long  in  the  possession  of  the  goods,  it  ought  to 
be  presumed  the  property  was  in  him.  It  would  moreover  be 
extremely  hard,  if  a  purchaserfora  valuable  consideration  should 
lose  his  money  by  the  setting  up  property  in  the  mother,  after 
the  property  had  so  long  been  to  all  appearance  in  the  son. 

If  a  sheriff's  officer,  having  a  writ  ofjiai  facias  to  take  the 
goods  of  J,  N,  take  the  goods  of  J,  S,  an  action  of  trover  lies. 

352.  (O)  pi.  3.  pi.  9.     Carth.  381.     ySee  Watson's  Office  of  Sheriff,  p.  83,  84.  Glasspoole  v. 
Young,  9  Bam.  &  C.  696.,  and  post  p.  812.  acc.\\ 

Goode  V  II  Where  A.  agreed  with  B.  to  make  a  gig  for  a  given  price, 

Langley,  and  the  body  and  wheels  of  the  gig  were  selected  by  J?.,  and  A, 

7  Barn.  &  C  promised  to  deliver  the  gig  in  a  few  days,  and  the  full  price  was 
paid ;  and  before  it  was  finished  it  was  seized  under  an  execution, 
and  was  then  finished,  and  by  assent  of  the  execution  creditor 

delivered 


Fitzroy  v. 
Gwillim, 
1  Term  R. 
153.;  and  see 
1  Taunt.  413.: 


De  W^iitz  V. 

Hendricks, 

2Bing.3l4. 


1  Barnard. 
431.    Adams 
V.  Hutton. 


MS.  Rep. 
Saunders  v. 
Vincent.  East. 
31  G.  2.  in 
B.R. 


Bro.  Tresp. 
pi.  364. 
2  Roll.  Abr. 
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delivered  to  B.,  and  then  the  sheriff  retook  it  for  his  poundage, 
it  was  held  such  retaking  was  illegal,  and  B,  might  maintain 
trover.  || 

An  action  of  trover  does  not  lie  for  taking  the  goods  of  J.  S,  Ciirth.  381. 
which  a  sheriff's  officer  has  taken  under  a  writ  of  replevin  upon  a  Halletv  Burt, 
presumption  that  they  were  the  goods  of  J.  N.,  because  this  writ 
is  different  from  a  writ  oi  Jicri  facias.  By  the  former  the  officer 
is  empowered  to  take  certain  goods  therein  specified ;  by  the  lat- 
ter he  is  only  empowered  to  take  the  goods  of  a  certain  person. 
But  if  J,  S.  claim  a  property  in  the  goods  at  the  time  of  taking 
them,  and  the  officer  afterwards  carry  them  away,  without  hav- 
ing the  property  determined  under  a  writ  cfcj9rc>pn>/a/ej9?o6an(/a, 
this  action  does  lie. 

It  was  ruled  by  Holt  C.  J.  that  if  a  sheriff,  who  is  empowered  Ld.  Raym. 
by  an  extent  to  seize  the  goods  of  J,  N,,  seize  the  goods  of  J.  S.,  736.  Rex  v. 
an  action  of  trover  does  not  lie,  because  by  the  seizure  the  pro-  Woodward, 
perty  in  the  goods  is  vested  in  the  crown. 

If  seized  goods  are  condemned  by  a  court  having  jurisdiction  Ld.  Ravm. 
in  the  matter,   an  action  of  trover  does  not  lie ;  the  property  in  •''^s.  Ekins  v. 
the  goods  being  by  the  condemnation  vested  in  the  crown.  1  n  v? 

365.\\ 

It  is  in  one  case  laid  down,  that  if  seized  goods  are  lodged  in  Bunb.  67. 
the   Custom  House  an   action  of  trover  does  not  lie,  although   Etricke's  case. 

there  be  afterwards  a  verdict  for  the  claimer  of  the  goods.  [The  doctrine 

'^  which  IS  here 

delivered  in  an  unqualified  manner  was  merely  the  opinion  of  the  Lord  Chief  Baron  Bury  at  nisi 
prius  :  though  it  must  be  acknowledged,  that  in  the  discussion  of  the  next  case,  namely,  Israel's 
case,  which  seems  indeed  to  be  the  same  with  this,  the  rest  of  the  court  concurred  in  that  opi- 
nion. However,  these  cases  were  both  fully  considered,  and  overruled  in  Tinkler  v.  Poole, 
5  Burr.  2657.  where  it  was  holden,  that  trover  would  lie  against  a  custom-house  officer  for 
seizing  goods  not  liable  to  seizure.  So,  recognizing  this  case  of  Tinkler  v.  Poole,  Lord 
Kenyan  held,  where  it  appeared  that  a  distress  for  rent  made  under  the  assignee  of  a  bank- 
rupt was  not  l^ally  made,  because  he  was  not  the  legal  assignee,  the  petitioning  cretiiior's 
dc»t  not  having  accrued  till  after  the  bankniptcy,  that  trover  might  be  maintained  against  the 
person  who  illegally  made  the  distress.  6  Term  R.  298.  Such  was  the  judgment  of  the  court, 
as  reported  in  that  case.  But  there  is  manifestly  a  little  inaccuracy  in  the  report,  as  from  the 
state  of  the  case,  the  assignee  himself  was  the  defendant ;  wherea^i  the  noble  judge  considers 
die  officer  who  made  the  distress  under  the  assignee  as  the  defendant ;  and  the  point  in  the 
case  of  Tinkler  v.  Poole,  u{)on  which  case  his  Lordship  relies,  was,  whether  trover  was  main- 
tainable against  the  officer.] 

But  it  is  laid  down  in  another  case,  that  the  owner  of  the  goods  Bunb  so. 
may  in  such  case  maintain  an  action  of  trespass,  or  an  action   Isracrs  case, 
upon  the  case. 

It  is  laid  down,  that  if  J.  S,  take  goods  of  J.  N,  in  order  to  Rro.  Tresp. 
prevent  them  from  being  stolen  or  damaged,  an  action  of  trover  pi.  ^is. 
lies ;  because  the  loss  would  not,  if  either  of  these  things  had 
happened,  have  been  irreparable.  But  if  ,/.  S.  take  gotnls  of 
J,  N.  which  are  in  danger  of  being  destroyed  by  fire  or  other- 
wise, in  order  to  preserve  them,  this  action  does  not  lie,  because 
the  loss  would,  in  such  case,  have  been  irreparable. 

An  action  of  trover  does  not  lie  for  the  conversion  of  goods,    ijon.Hs  i50 
for  which  an  appeal  of  robbery  has  l)ecn  brought ;  because  a  per-  Markhom  v. 
son,  who  has  by  bringing  the  appeal  affirmed  the  taking  to  have  Cobb.    Latch, 
been  felonious,  shall  not  afterwards  be  received  to  say  that  it  was  ^^*'  ^'  ^' 
only  a  conversion. 

It 


8iO  TROVER. 

1  Jones,  147.  It  has  been  holden  in  one  case,  that  if  J.  S,  have  been  convicted 
i  CobtTp^cir  ^^  a^ainted  of  taking  the  goods  of  J.  N.  feloniously,  J.  N.  cannot, 

1  Car.  1.  *  provided  he  did  himself  give  evidence,  or  procure  any  person  to 
Latch.  144.  give  evidence  against  J,S.,  maintain  an  action  of  trover;  because 
S.C.  Noy,  82.  he  is  in  neither  case  entitled  under  the  21  H.8.  c.  11.  to  resti- 
^'^'  tution  of  the  goods. 

2  Roll.  Abr.  It  is  laid  down  in  a  subsequent  case,  that  an  action  of  trover 
rf^k  ^'^^'  ^^^^  ^'^  '"  ^"^^^  case;  for  that,  as  the  party  robbed  has  done  his 
Cavenah.'  ^"^y  ^°  ^^^  public  in  prosecuting  the  thief,  he  ought  not  to  be 
Mich.  1652.      deprived  of  the  remedy  by  an  action  of  trover  for  the  injury  to 

himself. 
[However,  as         The  reason  given  in  the  latter  case  is  by  no  means  conclusive; 
the  owner,        for  what  purpose  would  it  answer,  that  a  person  robbed  should 
tion^oTt"he^"     ^^  ^^  liberty  to  bring  an  action  of  trover,  when  he  has  a  speedier 
felon,  has  a      remedy  under  the  statute  ? 

right  to  restitution  of  the  goods  in  specie,  it  should  seem,  that  he  would  be  entitled  to  recover 
damages  in  trover  against  any  person,  who  is  fixed  with  the  goods  at  that  time,  and  refuses  to 
deliver  them ;  for  then  the  goods  are  converted  to  the  prejudice  of  the  owner.  Horwood  v. 
Smith,  2  Term  R.  755. 

Bro.  Tresp.  It  is  said  in  one  book,  that  an  action  of  trover  does  not  lie, 

pi.  415.    ||But  after  the  person  who  took  the  goods  had  been  indicted  for  felony 

in  such  case  it  j^j^j  acquitted  ;  for  that,  as  om?ie  majus  trahit  ad  se  minus,  the  con- 
seems  clear  .     ^.  i  •      i      />  i  *^ 
trover  would     version  is  merged  in  the  felony. 

lie,  unless  the  owner  of  the  goods  colluded  in  procuring  the  acquittal.  Crosby  v.  Leng,  1 2  East, 

409.|j 

1  Jones,  150.  But  in  other  books  it  is  laid  down,  that  if  J.  S.  have  been 

Markham  v.  acquitted  upon  an  indictment  for  feloniously  taking  the  goods  of 
^^^^'n  ^^^^'  J'  ^'9  a"  action  of  trover  lies ;  because,  as  the  taking  does  not 
Sty.  3467'        *"  ^^^^  ^^^^  appear  to  have  been  felonious,  it  is  reasonable  that 

J".  N.  should  recover  damages  for  the  conversion  of  his  goods. 
Parker  v.  [Where  goods  were  obtained  from  a  person  by  fraud,  and 

Patrick,  afterwards  pawned  to  another  without  notice,  and   the  owner 

\\v\i^Kh\^^'  prosecuted  the  offender  to  conviction,  and  got  possession  of  his 
V  Adams  goods,  it  was  holden,  that  the  pawnee  might  maintain  trover  for 

7  Taunt.  59.;  them.  The  court  said,  that  this  was  distinguishable  from  the  case 
et  ante,  799.  of  felony ;  for  there  by  a  positive  statute,  the  owner,  if  he  prose- 
note.jj  cutes  the  offender  to  conviction,  is  entitled  to  restitution  :  but  that 

does  not  extend  to  this  case,  where  the  goods  were  obtained  by 

fraud.] 
Ferguson  v.  ||In  this  case  it  seems  the  property  was  considered  to  vest  in 

Carrington,       the  party  obtaining  the  goods  by  fraud.      But  it  seems  that  if  A. 
9  Barn.  &  C.     obtain  goods  o(  B.  on  credit,  fraudulently  intending  at  the  time 
I^Camp.  3*52.     °^  ^^®  contract  not  to  pay  for  them,  no  property  passes,  and  B. 
flcc.,and  lEsp.  may  maintain  trover  against  A.  for  them.|| 
Ca.  430. 

1  Leon.  225.  An  action  of  trover  does  not  lie  for  the  conversion  of  goods 
Vandrink  v.  bought  in  market  overt,  although  they  were  stolen ;  for  by  the 
Archer.  [Vide  g^j^  jj^  market  overt  the  property  in  the  goods  was  vested  in  the 

*upr.]        3  At-  J  r     I        J  o 

kins,  44.  vendee. 

2  Terra  R.  376.    2  Camp.  536.  u,\\ 

A,,  who 
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(E)  Against  whom  an  Action  of  Trover  may  he  brought,  811 

-4^  who  came  to  the  possession  of  a  bank-note,  the  property  of  MS.  Rep. 
jB.,  by  robbing  the  mail,  parted  with  it  to  C  for  a  valuable  con-  Miller  v.  Race, 
sitleration.     Payment  of  the  note  being  afterwards  refused  at  the  \^  n^ji'  ^* 
bank,  C.  brought  an  action  of  trover  against  the  cashier  of  the  [i  Burr.  452. 
bank  who  had  signed  it.     Upon  a  case  reserved  it  was  holden,  S.  C]  ||2  Ken- 
that  the  action  was  maintainable :  and  by  Lord  Man^Jield  C.  J. —  yo"»  ^89. 
If  a  man  did  not  in  every  case  acquire  a  property  in  a  bank-note  ^^^    ^ 
by  giving  a  valuable  consideration  for  it,  an  end  would  soon  be  Vaughan, 
put  to  the  circulation  of  bank-notes.  Burr.  151 6. 

Peacock  v. 
Rhodes,  Don*;.  6-32. ;  applying  the  same  doctrine  to  bills  of  exchange  indorsed  in  blank,  and 
notes  payable  to  bearer ;  and  see  King  v.  Milsom,  2  Camp.  5.  But  in  later  cases  it  has  been 
held,  that  if  a  party  taking  lost  or  stolen  notes,  bills,  &c.  for  valuable  consideration,  take  them 
under  circumstances  which  ought  to  excite  the  suspicions  of  a  careful  and  prudent  man  he 
cannot  recover  the  value  of  them.  Gill  v.  Cubitt,  3  Barn.  &  C.  466.,  overruling  Lawson  v. 
Weston,  4  Esp.  Ca.  5&.  Down  v.  Hailing,  4  Barn.  &  C.  .3.30.  Snow  v.  Peacock,  3  Bing.  406. 
Snow  v.  Saddler,  id,  6 10. ;  or  resist  an  action  for  their  value  at  suit  of  the  original  owner.  And 
see  De  la  Chaumette  v.  Bank  of  England,  9  Barn.  &  C.  208.1| 

An  action  of  trover  lies,  although  the  goods  converted  be  after-  2  Roll.  Abr. 
wards  restored  to  the  owner;  for  the  restoration  only  goes  in  ^  (L)  pi- i. 
mitigation  of  damages.  ^  rf  °"-  ^2^* 

llB.N.P.  46.    3  Camp.  396.11 

II  If  A.  exchange  his  watch  with  B,  for  a  pair  of  candlesticks,  Emanuel  v. 
and  B.  warrant  the  candlesticks  to  be  silver,  and  they  turn  out  to  I^ane,3Camp. 
be  of  base  metal,  A.  cannot  sue  B,  in  trover  for  his  watch  ;  for   '^^^' 
the  watch  remains  the  property  oi  B\  and  A,  must  sue  on  the 
warranty  of  the  candlesticks.  || 

(E)  Against  whom  an  Action  of  Trover  may  be 
brought. 

TF  J.  5.  take  away  a  beast,  which  he  had  bailed  to  J,  N,  for  a  Bro.Trey. 

time  certain,  before  the  expiration  of  the  time,  he  is  not  liable  ^^^a]^ 

to  an  action  of  trover ;  for  the  person  who  has  only  a  special  Wvait*^  ^' 

property  in  a  personal  chattel  can  never  maintain   this  action  s 'launL 268.11 

against  the  person  in  whom  the  general  property  is,  the  remedy 

of  the  bailee  being  an  action  upon  the  case. 

If  Jl  S»  kill  the  bea.st  of  J.  N.,  which  was  bailed  to  him  gene-  Bro.Tresp.pl. 

rally,  an  action  of  trover  does  not  lie  against  J,  S.;  for  by  the  '•'9.'>.  5Rep.M. 

bailment  a  general  confidence  was  placed  in  him,  and  the  remedy  fr»*  ^'''  '".^ 
r  uri-ci  •  .1  UBut  It  would 

lor  an  abuse  ot  such  conndence  is  an  action  upon  the  case.  ^„,  J^^^  ^^_ 

ver  docs  lie  in  such  case.     Tirfc  anii,  tit.  TWtpasa,  p.  645.|| 

But  if  J.  5.  kill  the  beast  of  J.  N.,  which  was  bailed  to  him  » Inst.  57. 

for  a  particular  purpose,  as  to  plough  his  land,  he  is  liable  to  this  ,,[^*  Tils' 15* 

action ;  because  a  general  confidence  was  not  placed  in  liim  by  (^^[  EuT^TSol 
the  bailment. 

If  a  servant,  who  was  trusted  to  sell  the  goods  of  hi.s  master,  1  Leoo.  87. 

carry  tliem  away,  an  action  of  trover  lies  against  him ;  inasmuch  Olotse  ▼. 

as  the  confidence  placed  in  him  extendi  only  to  selling  the  Htymao. 
ffoods. 

If 
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Bro.  Tresp.  ^^  ^  servant,  who  has  by  the  command  of  his  master  lawfully 

pi.  211.  distrained  a  horse,  use  it,  the  servant  is  liable  to  an  action  of 

trover ;  because  the  command  did  not  extend  to  the  using  of  the 
horse. 
Ld.  Raym.  A,  pawned  goods  to  B.,  who  was  known  to  be  a  servant  em- 

738.  Jones  ployed  by  C,  a  pawnbroker,  in  the  way  of  his  trade.  A.  after- 
111  wards  tendered  to  B.  the  money  due   upon   the  goods,  and  de- 

manded the  goods.     B.  did  not  deliver  them,  but  said  they  were 
sold.     It  was  ruled  by  Holt  C.  J.  that  an  action  of  trover  lay 
against  C. 
a  Mod.  244.  It  is  laid  down  in  one  case,  that  an  action  of  trover  does  not 

Mires  v.  lie  against  a  servant,  for  an  unlawful    intermeddling  with  the 

Soleby.  goods  of  any  person  by  the  command  of  his  master,   unless  the 

intermeddling  be  such  as  amounts  to  a  trespass ;  because  the 
master  is  in  such  case  answerable.  It  is  moreover  said,  that  it 
would  be  very  inconvenient,  if  it  should  be  always  necessary  for 
a  servant  to  be  satisfied  of  his  master's  right  to  goods,  before  he 
obeys  his  command  as  to  the  intermeddling  therewith. 
Saver  41.  ^"^  ^^  ^^  ^^^^  down  in  another  case,  that  if  a  servant  unlawfully 

Perkins  as-  intermeddle  with  the  goods  of  any  person,  the  servant,  although 
signee  of  it  be  by  the  command  of  his  master,  is  liable  to  an  action  of 

Hughes  v  trover  ;  for  that  the  command  of  a  master  neither  justifies  nor 

1  Wils  328 .1    excuses  his  servant  in  doing  a  tortious  act. 

\\Acc.  Stephens  v.  Elwall,  4  Maul.  &  S.  259. ;  and  see  5  Barn.  &  A.  247.    9  Barn.  &  C.  591.|| 

Yelv.  44.  It  is  said  to  have  been  holden,  that  if  a  sheriff,  who  has  seised 

Aver  V.Aden,  goods  under  a  writ  ofjieri  facias,  sell  them,  after  he  is  out  of  his 

Moor,  7.67.^  office,   he  is  liable  to  an  action  of  trover.     But  from  two  other 

2  Saund*47^*  reports  of  the  same  case  it  appears  to  have  been  holden,  that  this 
Wilbrahara  *  action  would  not  lie  in  such  case  against  the  sheriff.  And  in 
v.  Snow.  another  book,  wherein  the  case  is  cited,  it  is  said,  that  Yehe?'ton 

is  mistaken  in  his  report ;  for  that  upon  examining  the  roll  it 
appeared  to  have  been  determined  as  it  is  reported  by  Moor  and 
Croke. 
MS  Ren  ^^  ^^^  been  holden,  that  an  action  of  trover  lies  against  a 

Cooper  V.  sheriff  for  selling,  after  an  assignment  by  the  commissioners,  the 
Cliitty,  Mich,  goods  of  a  bankrupt,  which  had  been  seized  by  him  under  a  writ 
30  G.  2.  in  ofjieri  facias  after  the  act  of  bankruptcy  :  and  by  Lord  Mans- 
fo  s'  C  ]'  fi^^^  ^'  ^'  ~"  ^^^  sheriff  was  not  liable  to  this  action  for  seizing 
Iji  Blac.  R.  68.  the  goods  («),  inasmuch  as  he  might  be  ignorant  of  the  act  of 
1  Kenyon  R.     bankruptcy ;  but  the  sale  of  them  after  the  assignment  by  the 

395.  S.  C.jl  commissioners,  of  which  he  was  bound  to  take  notice,  was  a 
Ua)  The  she-  .         ,,. 

riff  was  not       conversion.  (Z;) 

liable  to  an  action  of  trcspaxs  for  seizing  the  goods.  Smith  v.  Milles,  1  Term  R.  47.5.] 
Il(ft)  However  it  has  since  been  held  that  the  sheriff  is  liable  in  trover,  though  he  seize,  sell, 
and  pay  over  the  monev  before  any  commission  issue,  and  without  notice  of  the  previous  act 
of  bankruptcy.  Potter  v.  Starkie,  cited  4  Maul.  &  S.  260.  Price  v.  Helyar,  4  Bing.  597.; 
and  see  Glasspoole  v.  Young,  9  Barn.  &  C.  696.|| 

Stra.  996.  ^'  ^-i  the  plaintiff  in  an  action  against  J,  N.,  had  received  of  a 

Rush,  ass'ignee  sheriflfthe  money,  for  which  the  goods  of  J.  N.,  seized  under  a 
of  Ryland,  v.     ^j-jt  o{  fieri  facias  after  he  had  committed  an  act  of  bankruptcy, 

had 


(E)  Against  whom  an  Action  of  Trover  may  be  brought.  813 

had   been  sold.      It  was  holdeii,  that  an  action  of  trover  lay  Baker.    [Bull. 

asrainst  J.  S.,  without  making  the  sheriff  a  defendant  Jir^/^^:^   .«. 

o  '  °  ||Iftheshenff 

and  the  bailiff  are  jointly  sued  with  J.  S,  in  trover,  and  damages  recovered,  J.  S.  is  not  liable 
for  contribution  to  the  bailiff,  nor  to  indemnify  him  ;  bat  the  levy  money  may  be  recovered 
from  J.  S.  by  the  bailiff,  as  money  had  and  received,  being  paid  under  a  mistake.  Wilson  t. 
Milner,  2  Camp.  451.;  and  see  Ry.  &  Moo.  Ca.  lie.jl 

If  a  stranger  have  officiously  assisted  a  sheriff  or  his  officer  in   lo  Mod.  24. 
the  execution  of  a  writ  ofy^7\/aaV75,  which  issued  upon  a  regular  Templeman's 
judgment,  he  is  not  liable  to  an  action  of  trover ;  for  it  is  not  ^^^^• 
only  lawful,  but  it  is  the  duty  of  every  man  to  assist  in  the  execu- 
tion of  such  writ 

An  action  of  trover  does  not  lie  against  a  sheriff  or  his  officer,   12  Mod.  178. 
or  against  any  person  who  by  the  command  of  either  of  these  Britton  v. 
assists  in  the  execution  of  a  writ  of  Jiai  Jacias,  although  there  Cole.    2  Jon. 
were  no  judgment  to  warrant  the  issumg  of  the  writ ;  for  neither 
of  these  has  done  more  than  obey  the  writ,  which  it  was  the  duty 
of  every  one  of  them  to  do. 

But  if  a  stranger  have  officiously  assisted  a  sheriff  or  his  officer  12  Mod.  179. 
in  the  execution  of  such  writ,  he  is  liable  to  this  action ;  for,  as  Britton  v. 
he  acted  officiously,  it  was  incumbent  upon  him  to  take  care  that  C^^^-    Garth, 
there  was  a  judgment  to  warrant  the  issuing  of  the  writ 

An  action  of  trover  does  not  lie  against  a  sheriff  or  his  officer,   stra.  :o9. 
or  against  any  person,  who  by  the  command  of  either  of  these  Philips  v. 
assists   in  the  execution  of  a  writ  of  fieri  facias,  although  the   Biron.  Raym. 
judgment  upon  which  the  writ  issued  were  irregular;  because  the  ^^J^  ijy 
fault  in  such  case   is  in  the  court  or  some  officer  of  the  court,  p,  569.||         ' 
But,  if  a  stranger  have  officiously  assisted  a  sheriff  or  his  officer 
in  the  execution  of  such  writ,  he  is  liable  to  this  action ;  for, 
as  he  acted  officiously,  it  was  incumbent  upon  him  to  take  care 
that  the  judgment  was  regular. 

[An  action  of  trover  will  lie  against  persons  distraining  goods  Stevens  v. 
for  a  poor's  rate,  in  the  hands  of  the  representatives  of  the  person  Evans,  a  Burr, 
liable  to  pay  it,  if  no  previous  demand  has  been  made  upon  the  **^** 
representatives.] 

It  ap|x;ared  in  evidence,  that  the  plaintiff  had  left  some  lottery  Salk.  283. 
tickets  with  a  goldsmith,  in  order  to  receive  the  money  due  upon  Ford  v.  Hop- 
them  for  the  use  of  the  plaintiff;  that  a  certain  number  of  tickets  !*'"*• 
in  the  same  lottery  had  been  left  by  the  defendant  with  the  gold- 
smith, who  gave  the  defendant  a  note  to  deliver  the  same  number 
of  tickets  to  nim  ;  and  that  the  goldsmith  afterwards  delivered  as 
many  of  the  plaintiff's  tickets  to  the  defendant  as  were  men- 
tioned in  the  note.     It  was  holden,  that  an  action  of  trover  lay 
against  the  defendant  for  the  conversion  of  these  tickets.     And 
by  the  court —  The  lottery  tickets  being  left  with  the  goldsmith 
for  the  special  purpose  of  receiving  the  money  thereupon  due  for 
the  plaintiff^s  use,  he  had  no  power  to  dispose  of  them ;  and, 
consequently,  as  the  property  was  not  changed  by  the  delivery  of 
the  tickets  to  the  defendant,  he  is  liable  to  this  action. 

In  a  special  verdict  it  was  stated,  that  ./.  iS.,  the  owner  of  8trm.  1187. 
jewels,  had  bailed  them  sealed  up  in   a  bag  to  a  banker  for  safe  jJa«top  v, 
custody   only;  that  the  banker  broke  open  the  seal,  took  the  "<>•^• 

jewels 
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|3  Atk.  44.       jewels  out  of  the  bag,  and  pawned  them  to  J".  N,  for  300/.     It 

^  ^  was  holden,   that  an  action  of  trover  lay  against  J.  N.  for  the 

conversion  of  the  jewels.     And  by  the  court  —  The  plaintiff's 

jewels  being  delivered  to  the  banker  for  safe  custody  only,  his 

breaking  open  the  bag  and  taking  them  out  was  a  trespass ;  and 

consequently  the  defendant,  although  he  came  honestly  to  the 

possession  of  the  jewels,  is  liable  to  this  action  ;  because  they  were 

delivered  to  him  by  a  person  who  had  no  property  in  them. 

Hoarev.  H'^^  tenant  for  life  of  plate  pawn  it,  the  remainder-man,  after 

Parker,  *  demand    and   refusal,   may  maintain    trover   for  it  against  the 

2TennR.376.  pawnee,  although  he  had  no  notice  of  the  settlement. 

Packer  v.  If  goods  stolen  are  pawned,   the  owner  may  maintain  trover 

Gillies,  against  the  pawnbroker.  11 

2  Camp.  356.       ^  ' 

r. ;  see  also  Hooper  v.  Ramsbottom,  6  Taunt.  12. 

Stra.  813.  The  wife  of  a  bankrupt  delivered  some  plate,  left  with  her  by 

Parker  v.  her  husband  at  the  time  of  his  absconding,  to  a  servant,  that  he 

Godin.    ||See    might  borrow  money  thereupon.     The  servant  went  with  the 
Smith  V.  plate  to  the  door  of  a  banker's  shop,  and  there  delivered  it  to  the 

15  East,  607.11  defendant,  who  went  into  the  shop  and  pawned  it  in  his  own 
name,  and  immediately  went  back  to  the  wife  and  delivered  the 
money  to  her.  It  was  holden,  that,  as  neither  the  wife  nor  the 
servant  had  a  power  of  disposing  ef  the  plate,  this  was  a  conver- 
sion in  the  defendant,  for  which  he  was  liable  to  answer  to  the 
assignees  of  the  husband. 
AVilson  V.  [But,  where  a  bankrupt's  wife  brought  money  of  the  bankrupt 

Poulter,  to  the  defendant,  who  purchased  India  and  South  Sea  bonds  with 

2  Stra.  859.  j^  some  of  which  the  assignee  seized,  and  accepted  as  part  of  the 
iis.^TsT.  142.  bankrupt's  estate ;  it  was  adjudged,  that  the  assignee  could  not 
284*  S.  C.  In  maintain  trover  for  the  money  paid  for  the  others,  since  he  could 
the  latter  book,  not  avow  the  act  of  purchasing  as  to  part,  and  disavow  it  as  to  the 
the  court  are  j.ggj.  assent  to  the  act  at  one  moment,  and  complain  of  it  as  tor- 
said  to  have  ^-  '  ^  t  ' 
doubted            tious  at  another.] 

whether  the  purchase  of  the  bonds  was  a  conversion  under  the  circumstances  of  this  case. 

Bro.  Tresp.  It  is  laid  down,  that  if  A.  take  the  goods  of  B.  illegally,  and  C. 

pl.256.  pi. 329.  afterwards  take  them  illegally  from  A.,  B.  cannot  maintain  an 

pi.  359.  action  of  trover  against  C  ;  for  that,  by  the  first  taking,  notwith- 

standing it  was  a  tortious  one,  the  property  of  B.  was  divested. 

1  Sid.  438.  But  it  is  said  in  one  book,  that  A.  does  not  in  such  case  acquire 

any  property  in  the  goods  by  the  first  taking,  and,  consequently, 
that  B.  may  maintain  an  action  of  trover  against  C. 

If  a  factor,  who  has  sold  the  corn  of  J.  S.  and  received  the 

Cro.  Eliz.  638.  money  for  it,  refuse  to  pay  the  money  to  J,  S.,  an  action  of  trover 

if  the  fact  or  be  authorized  to  sell,  it  seems  trover  will  not  lie  in  such  case,  but  that  J.  S. 
should  sue  for  the  money  as  money  had  and  received,  &c.  Stierneld  v.  Holden,  4  Barn. 
&C.5.II 

Salk.  289.  A  servant,  who  had  a  general  authority  to  receive  and  pay 

Aiion.  Cro.       money  for  his  master,  after  receiving  some  money  due  to  his  master 

638.  ^j,^^  J  jy^^  g^^g  j^  ^Q  J  ^  ^  ^^^  delivered  it  to  him.     It  was 

ruled. 
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ruled,  that  an  action  of  trover  lay  for  the  master  against  J,  S, ; 
and  by  Holt  C.  J.  —  As  the  receipt  of  the  servant  was  a  discharge 
to  J.  N.,  the  money  was  received  to  the  use  of  the  master ;  and 
consequently  the  possession  of  the  servant  must  be  intended  to 
have  been  the  possession  of  the  master. 

If  a  carrier,  to  whom  goods  have  been  delivered  to  be  carried,  ^  Roll.  Abr.  2. 
be  robbed  of  the  goods,  or  lose  them  through  negligence,  he  is  P.  V  P''^'  P^*^* 
liable  to  an  action  upon  the  case;  but  an  action  of  trover  does  Cro.Jac.330. 
not  lie  against  him ;  because  he  has  not  in  either  case  been  guilty  Salk.  143. 
of  a  mal-feasance.  12  Mod.  482. 

II  It  is  settled  that  trover  does  not  lie  against  a  carrier  for  a  bare  4  Esd.  Ca.157. 
non-delivery.     But  it  lies  if  the  goods  being  in  his  possession  he  Deweliv. 

refuse  to  deliver  them  on  demand.  Moxon, 

1  Taunt.  391. 
His  assertion  that  he  has  delivered  the  goods  to  the  consignee,  Attersoll  v. 

which  is  false,  is  no  evidence  of  conversion.  ||  Briant,iCamp. 

4oy. 

But  if  a  carrier,  to  whom  goods  have   been  delivered  to  be  Salk.  655. 

carried,  sell  the  goods,  or  refuse  to  deliver  them  upon  the  money  Anon, 
due  for  carriage  being  paid  or  tendered,  an  action  of  trover  lies 
against  him. 

||So  also  if  he  deliver  them  to  a  wrong  person,  though  by  (a)Peake'sCa. 

mistake,  (a)     And  it  lies  against  a  warehouseman  under  similar  ^^-  Steohen- 

circumstances  (b),  or  where  he  delivers  them  under  a  forged  ^°gj^'   t!^' 

order,  (c)     And  if  the  carrier  refuse  to  deliver  the  goods  without  (^)  Devereux 

mentioning  his  lien,  he  cannot  afterwards  set  up  a  lien  as  a  v.  Barclay, 

defence  to  the  action,  (d)  2  Barn.  &  A. 

^   '  702.    (c)  Lub- 
bock V.  Inglis,  1  Stark.  Ca.  104.    (rf)  Boardinan  v.  Sill,  1  Camp.  410. 

It  is  said  to  have  been  ruled  by  Holl  C.  J.,  that  if  the  goods  Ld.Raym.  792. 
delivered  to  be  carried  were  not  delivered  to  the  carrier  himself,   Anon.  Trin. 
but  to  his  book-keeper,  an  action  of  trover  does  not  lie  against   *  ^""• 
the  carrier,  unless  the  goods  be  afterwards  converted  by  him. 

But  the  contrary  was  ruled  in  a  subsequent  case.  In  an  action  2  Bamard.234  • 
of  trover  against  a  book-keeper  it  appeared,  that  the  goods  were   Harvey  v. 
delivered  to  him  to  be  carried  by  his  master's  waggon.     It  was   ^q^^*  "*'' 
holden,  that  the  carrier  himself  is  in  such  case  liable  to  answer 
for  the  conversion  of  the  goods. 

And  the  latter  case  agrees  with  what  is  laid  down  in  another  Skin.  625. 
case.    In  an  action  of  trover  against  a  master  of  a  hackney  coach   Middleion  ?. 
it  appeared,  that  the  goods  were  delivered  to  his  servant  who       **  *'^* 
drove  the  coach  ;  and  the  question  was,  if  the  master  was  answer- 
able for  the  conversion  of  them?     It  was  ruled  that  he  was  not: 
and  by  H  >lt  C.  J.  —  It  would  be  hard  if  the  master  of  a  hackney 
coach,  who  is  not  paid  for  the  ciirriage  of  goods,  should  be  answer- 
able for  the  conversion  of  them.     There  is  a  wide  difference  be- 
twixt the  case  of  a  hackney  coach  and  that  of  a  stage  coach.     If 
a  passenger  in  a  stage  coach,  who  is  allowed  to  carry  goods  of  a 
certain  weight,  deliver  gocnls  not  exceeding  that  weight  to  the 
driver  of  the  coach,  the  master  of  the  coach  is  answerable  for 
them ;  because  the  money  he  receives  is  paid  for  the  carriage  of 
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the  goods  as  well  as  of  the  passenger.  It  has  been  holden,  even 
in  the  case  of  a  stage  coach,  that  if  a  passenger  carry  goods  of  a 
greater  weight  than  he  is  allowed  to  carry,  the  master  of  the 
coach  is  not  answerable  for  the  over-weight,  unless  it  be  paid  for. 

An  action  of  trover  does  not  lie  a^^inst  a  carrier  for  refusing  to 
deliver  goods,  unless  the  money  due  for  the  carriage  have  been  paid 
or  tendered  ;  because,  as  a  carrier  is  by  law  bound  to  carry  the 
goods  delivered  to  him,  it  is  highly  reasonable,  that  he  should  have 
a  right  to  detain  them,  until  the  money  due  for  the  carriage  is  paid 
or  tendered. 

I  But  if  the  carrier  refuse  to  deliver  the  goods  on  a  different 
ground,  he  cannot  afterwards  set  up  his  lien  for  carriage  as  a  de- 
fence to  an  action.  || 

An  action  of  trover  does  not  lie  against  an  innkeeper  for  de- 
taining the  horse  of  his  guest,  unless  the  money  due  for  keeping 
the  horse  have  been  paid  or  tendered  for  ;  as  an  innkeeper  is  by 
law  bound  to  receive  the  horse  of  a  traveller,  in  case  his  stable 
be  not  full,  it  is  very  reasonable  that  he  should  be  paid  for  keep- 
ing the  horse  before  it  is  taken  away. 

It  was  holden  by  three  judges,  contrary  to  the  opinion  o^  Holt 
C.  J.,  that  an  innkeeper  may  detain  a  horse,  although  the  man 
who  put  the  horse  into  the  stable  have  not  lodged  in  his  house; 
for  that  the  putting  up  of  his  horse,  from  which  the  innkeeper 
has  a  profit,  makes  the  man  a  guest. 

II A  house  of  public  entertainment  in  London,  where  beds, 
provisions,  4'c.  are  furnished  to  all  persons  paying  for  them,  but 
which  is  called  a  tavern  and  coffee-house,  and  not  frequented  by 
coaches  or  waggons,  and  has  no  stables,  is  to  be  considered  an 
inn,  and  the  owner  is  subject  to  the  liabilities  of  an  innkeeper, 
and  has  a  lien  for  goods  of  his  guest  for  payment  of  his  bill.jj 

If  a  stolen  horse  be  put  up  at  an  inn,  an  action  of  trover  does 
not  lie  against  the  innkeeper  for  detaining  the  horse  from  the 
owner,  unless  the  money  due  for  keeping  the  horse  have  been  paid 
or  tendered ;  because  the  innkeeper  was  bound  to  receive  the 
horse,  and  it  was  impossible  for  him  to  know  whether  his  guest 
came  honestly  by  it 

II A  livery  stable-keeper  has  not  by  law  a  lien  for  the  keep  of 
horses,  unless  by  special  agreement.  But  if  he  have  such  lien 
by  agreement,  and  the  owner  of  the  horses  fraudulently  take 
them  out  of  his  possession  to  defeat  the  lien,  the  livery  stable- 
keeper  may  retake  them  without  force,  and  his  lien  will  revive. || 

An  action  of  trover  does  not  lie  against  a  farrier,  for  refusing 
to  deliver  a  horse  which  has  been  shod  by  him,  unless  the  money 
due  for  the  shoeing  have  been  paid  or  tendered. 

A  tailor  is  not  liable  to  an  action  of  trover,  for  refusing  to  de- 
liver a  coat  made  by  him  to  the  person  from  whom  he  received 
th6  materials  for  it,  unless  the  money  for  making  the  coat  have 
been  paid  or  tendered. 

\\A,  agreed  to  give  2?.,  a  coachmaker,  100/.  for  a  coach,  by 
four  bills  of  25/.,  and  that  B,  should  have  a  claim  on  the  coach 
till  the  debt  was  paid.     The  coach  was  delivered  to  A.,  and  the 

bills 
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bills  to  B.,  and  the  first  was  not  paid  when  due.  A,  died,  and 
his  administratrix  sent  the  coach  to  B.  to  have  the  wheels  re- 
paired, when  B.  detained  it  for  the  unpaid  bills.  The  adminis- 
tratrix brought  trover,  and  it  was  held  that  the  agreement 
operated  as  a  mere  personal  licence  to  B.  to  take  the  coach  if 
the  bills  were  unpaid,  that  it  was  not  transferable,  and  that  the 
coach  having  vested  in  the  administratrix  by  operation  of  law, 
B.  was  not  justified  in  detaining  it.|| 

It  was  decreed  by  Strange  Master  of  the  Rolls,  that  a  factor,   MS.  Rep.  v. 
who  had  paid  money  for  ensuring  the  goods  of  his  principal,  and  jyVilcox, 
had  been  at  other  expense  concerning  them,  had  such  a  lien   g  cT*^ 
upon  the  goods  that  a  court  of  equity  would  not  oblige  him  to   ||See  this  case 
deliver  them  before  the  money  due  was  paid  or  tendered.     The  fully  reported 
factor,  not  being  satisfied  with  this  decree,  appealed  to  the  Chan-  ^y  "^"^*^  °^ 
cellor ;  and  the  appeal  came  on  before  Lord  Hardisoicke  in  Fe-  \vilcocks 
hruaii^  1 755.     His  lordship,  after  taking  time  to  consider,  and   i  Kenyon  R. 
sending  for  some  merchants  to  inform  himself  of  the  nature  of  a  32;  and  see 
factor's  business,  decreed,  that  a  factor  has  a  lien  upon  the  goods  ^"J^'j^*^^^* 
of  his  principal,  so  long  as  the  goods  continue  in  his  possession,     *     " 
not  only  for  what  is  due  for  his  trouble  and  expense  concerning 
them,  but  also  for  all  money  due  to  him  from  his  principal. 

Another  decree  to  the  same  effect  was  pronounced  by  Lord  j^jg  j^gp 
Hardwicke  a  few  months  after.  Gardiner  v. 

Coleman.  [1  Burr.  494.  S.  C] 

[So  in  the  case  of  packers,  there  being  evidence  that  It  was  Ex  parte 
usual  for  them  to  lend  money  to  clothiers,  and  the  cloths  to  be  Deeze, 
a  pledge,  not  only  for  the  work  done  in  packing,  but  for  the   L,^^^'  ^f^' 
loan  of  money  likewise ;  hord  Hardwicke  held,  that  according  q^J^^^ ^, 
to  this  usage,  packers  were  in  the  nature  o^  JactorSy  and  as  such  234. 
entitled  to  a  lien  upon  the  goods,  not  only  for  incidental  charges, 
but  as  an  item  of  mutual  account  for  the  general  balance  due  to 
them. 

But  it  is  othei*\^'ise  where  goods  are  delivered  to  a  tradesman   Ex parte 
or  manufacturer  for  a  particular  purpose :   as  corn  to  a  miller  Ockenden, 
to  be  ground,  or  cloth  to  a  dyer  to  be  dyed ;  for  these  have  1  Atk.  235. 
only  a  specific  lien  upon  the  goods  for  tlie  price  of  grinding  ^  ^"  ^' 
and  dying.]  4  ali*rr*22i4. 

1  Bl.  Rep.  651.  S.  C.     \^Vide  as  to  the  subject  of  Liens,  Montagu  on  Lien;  and  see  the 
cases  collected,  Petersdorff's  Abridg.  vol.  xiii.|| 

II  An  agreement  entered  into  at  a  public  meeting  by  a  number  Kirkman  v. 
of  dyers,  bleachers,  ^c,  that  they  would  not  receive  goods  to  be  Shawcrow, 
dyed,  Sfc,  except  on  condition  of  having  a  lien  on  them  for  their  ^  '^«*™  '^  **• 
general  balance,  is  legal ;  and  any  one  who  with  notice  of  it  sends 
goods  to  be  dyed,  Sfc,  must  be  taken  to  assent  to  those  terms,  and 
cannot  demand  his  goods  without  paying  liis  general  balanced 

An  action  of  trover  does  not  lie  agamst  the  saver  of  goods  Ld.  Rgrm. 
thrown  on  shore,  which  were  part  of  the  cargo  of  a  ship  that  ^^J-  Hartlord 
had   l)een  wrecked,  unless  /i  satisfaction   have  been    made  or  ^*  **"••• 
tendered  for  the  trouble  or  expense  of  i»aving  tliem  j  it  being 
highly  reasonable  that  the  party  who  has  saved  goods,  and  has 
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perhaps  done  it  at  the  peril  of  his  life,  should  have  a  lien  upon 
the  gooils  for  his  trouble  or  expense. 

[But  where  a  (|uantity  of  timber,  placed  in  a  dock  on  the 
bank  of  a  navigable  river,  was  accidentally  loosened,  and  carried 
by  the  tide  to  a  considerable  distance,  and  left  at  low  water 
upon  a  towing  path,  where  A,  finding  it,  voluntarily  conveyed  it 
to  a  place  of  safety,  beyond  the  reach  of  the  tide  at  high  water ; 
it  was  determined,  that  the  owner  of  the  timber  might  maintain 
trover  for  it  against  A.^  without  tendering  any  thing  to  him  by 
way  of  compensation  for  the  trouble  and  expense  to  which  he 
had  been  put  in  the  salvage.] 

The  lord  of  a  manor,  who  had  seized  a  beast  as  an  estray, 
was  at  the  expense  of  keeping  it  some  time  after  he  had  pro- 
claimed it.  Within  a  year  and  day  after  the  proclamation  the 
owner  of  the  beast  came  and  demanded  it,  but  did  not  make  or 
tender  any  satisfaction  for  the  keeping.  Upon  the  refusal  of  the 
lord  to  deliver  the  beast,  an  action  of  trover  was  brought  against 
him.  It  was  holden,  that  as  the  owner  of  the  beast  had  not 
made  or  tendered  a  satisfaction  for  the  keeping,  the  action  did 
not  lie. 

It  was  ruled  by  Holt  C.  J.  that  if  an  attorney,  who  has  been 
employed  to  draw  and  attend  the  execution  of  a  deed,  do  not 
deliver  it  upon  demand,  an  action  of  trover  lies  against  him ; 
for  that  as  he  may  bring  an  action  for  the  money  due  for  draw- 
ing and  attending  the  execution  of  the  deed,  he  cannot  detain  it, 
altnough  the  money  have  neither  been  paid  nor  tendered. 


LcLRaym. 

738.    Anon. 

[It  is  now 

settled,  that 

an  attorney 

has  a  Uen  upon 

hk  client's 

papers,  &c. 

rule  $uprh.  Vol.  I.  p.  303.]  tit.  Altomey. 
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The  plaintiff,  who  was  master  of  a  ship,  had  brought  home  a 
small  parcel  of  elephants'  teeth  on  his  own  account,  and  a  large 
parcel  upon  the  account  of  the  defendant,  who  was  the  owner  of 
tlie  ship.  The  defendant  entered  both  parcels  at  the  custom- 
house, paid  the  duty  for  both,  and  both  were  delivered  to  him. 
Upon  his  refusing  to  deliver  to  the  plaintiff  his  parcel,  an  action 
of  trover  was  brought ;  and  the  question  was,  whether,  as  the 
plaintiff  had  neither  paid  nor  tendered  his  part  of  the  duty,  the 
action  could  be  maintained  ?  It  was  ruled  that  it  could ;  and  by 
Eyre  C.J. — The  defendant  had  no  right  to  detain  the  plaintiff's 
parcel,  notwithstanding  the  money  paid  by  him  as  duty  for  it 
was  neither  paid  nor  tendered ;  for  he  might  have  brought  an 
action  for  the  money,  or  he  may  now  give  evidence  of  the  money 
paid,  and  then  it  may  be  deducted  out  of  the  plaintiff's  damages. 
The  reporter  adds,  that  the  latter  was  done. 

II A  party  cannot  acquire  a  lien  by  his  own  wrongful  act :  and 
if  the  defendant  obtains  possession  as  a  mere  wrong-doer,  it  is 
never  necessary  for  the  owner  of  goods  to  tender  him  an  indem- 
nification for  expenses  incurred  by  him  in  obtaining  such  wrong- 
ful possession. 

If  a  party,  when  goods  are  demanded  of  him,  claim  to  retain 
them  as  his  own  property,  and  make  no  mention  of  a  lien,  it 

appears 
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appears  that  he  cannot  afterwards  resort  to  a  lien,  if  he  have  one, 
in  his  defence.  II 

A  carpenter,  after  working  some  time  in  one  of  the  queen's  6  Mod.  212. 
yards  refused  to  work  any  longer.     Hereupon  the  surveyor  of  Ba^^^win  v. 
the  yard  refused  to  let  him  take  away  his  tools.     An  action  of         ' 
trover  being  brought  against  the  surveyor,  he  gave  in  evidence 
an  usage  for  the  surveyors  of  the  queen's  yards  to  detain  the 
tools  of  workmen,  in  order  to  compel  them  to  continue  working 
in  the  yards  until  the  queen's  work  is  finished.     It  was  holden 
that  the  action  lay ;  and  no  regard  was  paid  by  Holt  C.  J.,  before 
whom  the  cause  was  tried,  to  the  usage. 

II A  calico  printer  is  entitled,  after  having  discharged  his  head   Makepeace  v. 
colourman,  to  the  book  in  which  that  servant  has  entered  the  Jackson, 
processes  for  mixing  colours  during  his  service,  although  many  ^  Taunt.  770. 
of  the  processes  were  the  invention  of  the  colourman  himself; 
and,  consequently,  the  colourman  cannot  sue  in  trover  for  the 
book.  II 

If  a  person,  who  would  otherwise  have  a  right  to  detain  the  2  Roll.  Abr. 
personal  chattel  of  another,  for  the  trouble  or  expense  he  has  92.  (M)  pi.  2. 
been  at  concerning  it,  contract  to  be  paid  a  sum  certain  for  the  P}*  ^'    ^^^' 
trouble  or  expense,  he  thereby  waives  the  right  of  detaining  the  y^U,  66. 
chattel. 

An  agreement  was  entered  into,   whereby  ten  shillings   and  Sayer,  224. 
sixpence  was  to  be  paid  to  a  farrier  for  curing  a  mare ;  and  a  Brenen  v. 
reasonable  sum  for  keeping  the  mare  until  she  should  be  cured.   Currint. 
The  owner  of  the  mare,  as  soon  as  she  was  cured,  tendered  ten 
shillings  and  sixpence,  and  demanded   the  mare.      The   farrier 
refused  to  deliver  the  mare,  unless  a  gross  sum  was  paid  for  the 
cure  and  keeping  of  the  mare ;  and  an  action  of  trover  was 
brought.     It  was  holden,  that  the  action  lay :     And  by  Rydei- 
C.  J.  —  As  ten  shillings  and  sixpence  were  tendered,  the  de- 
fendant had  no  right  to  detain  the  mare  on  account  of  the  cure. 
It  is  not  necessary  to  give  any  opinion  as  to  the  right  of  a 
farrier  to  detain  a  beast  Tor  the  money  due  for  keeping  it  until 
it  is  cured ;  because,  if  a  farrier  have  in  the  general  such  right, 
it  was  in  the  present  case  waived  by  the  special  agreement  to  be 
paid  a  reasonable  sum  for  the  keeping. 

[Trover  is  not  maintainable  against  an  executor  for  a  convcr-  Hambly  v. 
sion  by  his  testator  ;  the  form  of  the  plea  is  a  decisive  objection  Trott, 
to  it.]  Cowp.571.; 

jland  see 
1  Will.  Snund.  216.  a.,  and  2  New  li.  370.|| 

jjTrover  will  lie  against  a  corporation;  and  it  seems  not  to  be  Varborourfi  v. 
necessary  that  a  conversion  of  goods  by  their  servants  should  be  Bankof  Eng- 
authorized  under  the  corporate  seal ;  but  supposing  this  necessary,  '?"*^»  »<'Ea«t,5. 
such  an  authority  will  be  presumed  after  verdicL||  Proprietor!  of 

Surrey  Canal,  3  Stark.  Ca.  50. 
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(F)  Of  tlie  Pleadings  in  an  Action  of  Trover. 

1.  Of  the  Declaration, 

T  N  an  action  of  trover  for  the  conversion  of  letters  patent,  there 
was  a  verdict  for  the  plaintiff.  Upon  a  motion  in  arrest  of 
judgment  it  was  objected,  that  the  plaintiff  had  not  alleged  in  his 
declaration  that  he  was  possessed  of  the  letters  patent  as  of  his 
own  proper  goods.  Judgment  was  given  for  the  plaintiff:  And 
by  the  court  —  The  plaintiff  has  alleged,  that  the  defendant 
knowing  the  letters  patent  to  appertain  to  him  did  convert  them, 
which  implies  they  were  the  property  of  the  plaintiff.  The  re- 
porter, indeed,  adds,  that  the  objection  was  not  allowed  to  be 
good ;  because  it  was  after  a  verdict.  But  it  is  not  to  be  con- 
ceived, that  the  verdict  could  in  such  case  make  a  difference ; 
for,  if  a  property  in  the  plaintiff  had  not  been  either  expressly  or 
impliedly  alleged,  the  declaration  would  have  been  defective  in  a 
matter  of  substance,  and  consequently  the  defect  would  not  have 
been  cured  by  a  verdict. 

But  if  the  action  be  in  the  Court  of  Common  Pleas,  it  is  not 
necessary  to  allege  in  the  count,  that  the  goods  were  the  property 
of  the  plaintiff,  provided  this  be  alleged  in  the  writ ;  because  the 
writ  is  in  that  court  parcel  of  the  declaration. 

It  is  not  necessary  for  the  plaintiff  in  an  action  of  trover  to 
shew  in  his  declaration  in  what  manner  his  property  in  the  goods 
was  acquired. 

If  it  appear  in  the  declaration  in  an  action  of  trover  that  some 
of  the  goods  were  the  property  of  the  plaintiff  at  the  time  of  the 
conversion,  but  this  do  not  appear  as  to  some  other  of  the  goods ; 
and  judgment  be  entered  up  generally;  the  judgment  is  errone- 
ous ;  but,  if  the  plaintiff,  although  the  verdict  be  general,  enter  a 
remittitur  as  to  the  goods  which  do  not  appear  to  be  his  pro- 
perty, and  enter  up  judgment  as  to  the  residue,  the  judgment  is 
good. 

The  plaintiff  in  an  action  of  trover  alleged  in  his  declaration, 
that  he  delivered  the  goods  charged  to  have  been  converted  to 
the  defendant  to  be  kept  for  him.  It  was  objected,  that  the  de- 
claration was  bad,  because  the  plaintiff  had  not  alleged  a  loss  of 
thegoods ;  but  it  was  holden  to  be  good. 

The  personal  chattel,  for  the  conversion  of  which  an  action  of 
trover  is  brought,  must  be  described  in  the  declaration  with  a 
degree  of  certainty  :  for  if  this  be  not  done,  the  defendant  would 
not  know  how  to  prepare  for  his  defence;  nor  would  he  be  able, 
in  case  a  second  action  should  be  brought  for  the  conversion  of 
the  same  chattel,  to  plead  a  recovery  in  the  former  action. 

But  a  less  degree  of  certainty  in  describing  the  personal  chattel 
is  sufficient  in  the  declaration  in  an  action  of  trover  after  a 
verdict  than  upon  a  demurrer ;  inasmuch  as  the  court  will  after  a 
verdict  intend  that  some  defect  of  certainty  in  the  declaration 
was  supplied  by  evidence. 

In 
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In  order  to  form  a  judgment  of  the  degree  of  certainty  neces- 
sary in  describing  the  personal  chattel  for  the  conversion  of  which 
an  action  of  trover  is  brought,  it  will  be  proper  to  mention  the 
principal  cases  upon  the  point ;  which  shall  be  ranged  in  order  of 
time  as  they  were  determined. 

The  declaration  in  an  action  of  trover,  which  charged  the  con-   5  R^p  ^^^ 
version  of  some  fish,  without  shewing  the  number  or  quality  of  PIa\ ten's  case, 
the  fish,  was  after  a  verdict  holden  to  be  too  incertain.  ^^'^^h.  35  Eliz. 

i|But  this  de- 
feet  would  seem  now  to  be  cured  after  verdict,  either  at  common  law,  Cro.  Jac.  435.,  or  by  the 
Stat,  of  Jeofails,  16  &  1 7  Car.  2.  c.  8. ;  and  after  a  general  demurrer,  or  judgment  by  default,  by 
4  Ann.  c.  le.  §1,2.    See  2  Will.  Saund.  74.  note  (l).|| 

The  declaration  in  an  action  of  trover,  which  charged   the  Cro.  Eliz.  866. 
conversion  of  a  parcel  of  fish  called  ling,  was  upon  a  writ  of  Gramvel  v. 

error  holden  to  be  bad,  because  the  quantity  of  the  fish  was  ?,°^P^*^^"» ,. 
«^foU«„«  Mich.  43EI1Z. 

'^^^  shewn.  l|Butseeco;,/rfl 

sLd.  Raym.  991.     1  Mod.  289.     1  Lev.  301.     1  Vent.  106.;  and  the  cases  collected,  2  Will. 
Saund.  74.  a.jl 

The  declaration  in  an  action  of  trover,  which  charged  the  2  Show.  435. 

conversion  of  seven  pieces  of  linen  cloth,  was  holden  to  be  bad,  Hawes  v. 

for  want  of  shewing  the  number  of  yards  the  pieces  contained;  Randal,  East. 

for    that   the    quantity  of  linen    cloth   contained   in  a  piece  is  see'*2  Will  "^ 

altogether  uncertain.  Saund.  74.  a.|| 

In  the  declaration  in  an  action  of  trover  the  conversion  imi  q^    , 

risci,  Anglice  a  tj-unkfull  ofliticii,  was  charged,  and  there  was  a  Bancroft  v. 

verdict  for  the  plaintiff  with  twenty  pounds  damages.     Upon  a  Coe,  Hil. 

motion  in  arrest  of  judgment,  Hotightojii,  was  of  opinion,  that  ^^Jac.  1. 
the  declaration  was  not  certiiin  enough :  but  Lee  C.  J.,  Dod- 
deridge  J.  and  Chamberlain  J.  were  of  opinion  that  it  was ;  for 
that  they  would  intend  the  damages  to  liave  been  given  for  the 
trunk  alone,  and  the  plaintiff  had  judgment.  A  writ  of  error 
being  brought,  the  judgment  was  affirmed. 

The  declaration  in  an  action  of  trover,  which  charged  the  con-  Sty.  25.  Anon, 

version  of  two  sheaves  of  corn,  was  holden  to  be  bad ;  because  Pa*ch. 

the  species  of  the  corn  was  not  shewn.  iIiV**'t  114  0 

The  declaration  in  an  action  of  trover,  which  charged  the   Mar.eo. 
conversion  of  a   library  of  books,    was    holden    to  be   certain   l^lo^'ges  v. 
enough ;  although  neither  the  number  nor  quality  of  the  books   ]vji"jj***"* 
was  shewn.  i5Car.i. 

II  But  see  2  Saund.  74.  a.|| 

The  declaration  in  an  action  of  trover  which  charged  the  Sty.  199. 
conversion  sex  parcellarum  plumbi  cinerei,  Anglic^  pewter  por-  ^'''^V^  Tj 
ringers^  was  holden  to  be  certain  enough.  l  Ciir% 

In  an  action  of  trover  the  declaration,  which  charged  the  con-  l}^^'  ^* . 

version  of  three  ricks  of  hay,  was  after  a  verdict  holden  to  be  jvii*^/*         ' 

certain  enough ;  notwithstanding  the  quantity  of  the  hay  was  not  28  Car.  9. 

shewn.  jjiMod.  889. 

The  plaintiff  in  an  action  of  assumpsit  declared  upon  a  quantum  1  Lev.  ms. 
meruit  for  a  parcel  of  thread.     The  declaration  was  upon  a  writ  Jeoov  v.  Nor* 

3G8  of"^*^ 
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22  Car.  2. ;  of  error  holden  to  be  good.  And  by  the  court  —  This  manner 
||and  see  (^  ^f  declaring  would  not  be  certain  enough  in  an  action  wherein  a 
P^^^^^Ld  thing  is  to  be  recovered  in  specie ;  but  it  is  so  in  this  action,  or 

i^ym.  191.11      in  an  action  of  trover,  because  only  damages  are  to  be  recovered 

in  these  actions. 
Ld.Raym588.       '^*^^  declaration  in  an  action  of  trover,   which  charged  the 
the  case  of  Bo^  conversion  of  a  ship,  with  guns  and  sails  thereto  belonging,  was 
roughs  V.  Hale  holden  to  be  certain  enough,  although  neither  the  number  nor 
there  cited.       quality  of  the  guns  and  sails  was  shewn ;  because  these  are  to  be 

^°'       ^'  '  considered  as  appertaining  to  the  ship. 
sLcr.  176.  The  declaration  in  an  action  of  trover,  which  charged  the 

Hicks  V.  Pen-    conversion  of  divers  glass  bottles,  was  after  a  verdict  holden  to 
darvis,  Mich.     ^  ^^^  .  i^gcause  it  did  not  shew  the  number  of  bottles. 

II  But  trover  for  divers  quantities  of  chinaware,  earthenware  and 
^^yf,    '     linen,  without  setting  forth  the  particulars,  was  held  good  after 

'P^^t  judgment  by  default;  and  trover  for  "  old  iron"  was  held  good 

VV^illes' R.  70.    after  verdict.  II 

2  Lev.  195.  The  declaration  in  an  action  of  trover,  which  charged  tlie  con-» 

Wade  V.  Hat-  version  of  a  parcel  of  woollen  yarn,  was  upon  a  motion  in  arrest 

cher,Trin.        of  iudffment  holden  to  be  too  uncertain. 

29  Car.  2. ;  *'      » 

))<^  vide  Jenny  v.  Norris,  ant^y  and  2  Stra.  809.     Ld.  Kayra.  1529.  contraJ\ 

1  Ventr.  317.  The  declaration  in  an  action  of  trover,  which  charged  the  con- 
Davis  V.  version  of  twenty  bullocks  and  heifers,  was  upon  a  writ  of  error 
Price,  Mich,  holden  to  be  bad ;  because  it  did  not  shew  how  many  beasts 
29  Car.   .  there  were  of  each  kind. 

3  Lev.  18.  '  The  declaration  in  an  action  of  trover,  after  describing  divers 
Biackhouse  v.  utensils  therein  charged  to  have  been  converted  with  sufficient 
Moor,  Pasch.  certainty,  contained  these  words,  cum  aliis  utensilibus.  The  decla- 
33  Car.  2.  ration  was  holden  to  be  bad,  for  want  of  shewing  how  many,  and 

of  what  kind,  the  utensils  comprehended  under  the  words  aliis 
uteiisilibus  were. 
,.,iLr  A  ,  The  declaration  in  an  action  of  trover,  which  charged  the  con- 

12  Mod.  3.  .  ^  .,  ^  T        111^1 

Hook  V.  Gal-  version  oi  ten  weights,  was  after  a  verdict  holden  to   be  cer- 

loway,  Mich,  tain   enough ;    although   it  did    not  shew   the  quantity   of  the 

s\y.3.    llSee  weights. 

2Vent.  78.||  .       . 

Ixi.Raym.588.        The  declaration  in  an  action  of  trover  charged  the  conversion 

Hartford  v.  of  seventy  ounces  of  cloves,  mace,  and  nutmegs,  without  shewing 

Jones,  Trin.  how  many  ounces  there  were  of  each,  or  that  they  were  all  mixed 

uac.xu'r-eA  together.  This  declaration  was  holden  to  be  certain  enough. 
112  balk.  654.       A     I  i_      1  ITT        Ml   •  1      1        •  I*'    n 

g  C|j  And  by  the  court  —  We  will  intend,  that  it  was  one  parcel  or 

these  three  spices  mixed  together. 
Ld.Raym.99i.       The  declaration  in  an  action  of  trover,  which  charged  the  con- 
Thornton  V.      version  of  two  bundles  of  flax,  was  upon  a  motion  in  arrest  of 
Barnard,  judgment  holden  to  be  certain  enough  ;  although  the  (luantity  of 

Tnn.2Ann.     *},axwas  not  shewn.  ^  ^  i  ^ 

1 1  M  d  66  '^^^  declaration  in  an  action  of  trover,  which  charged  the  con- 

Knight  V.  version  of  fifty  pieces  or  ends  of  deal  boards,  was  holden  to  be 

Barker,  Mich,    certain  enough :  but  the  reason  given  for  its  being  so  holden, 
4  Ann.  namely,  that  an  end  of  a  board  is  amongst  workmen  well  known 

to 
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to  mean  a  short  piece,  shews,  that  the  word  piece,  if  it  had  stood  ||2  Ld.Raym. 

alone,  would  not  have  been  certain  enough.  I2i9.|| 

The  declaration  in  an  action  of  trover,  which  charged  the  con-  Stra.  sog. 

version    diversorum   mcrcimoniorum,    Anglice    earthaiXLare,    was  Anon.  Trin. 

holden  to  be  too  uncertain.  ^°  ^""* 

The  declaration  in  an  action  of  trover,  which  charged  the  con-  Stra.  758. 

version  of  a  piece  of  tape,  was  upon  a  motion  in  arrest  of  judg-  p^f^^u'., 

ment  holden  to  be  certain  enough ;   although  it  was  not  shewn  ^sG^A    * 
how  many  yards  the  piece  contained. 

The  declaration  in  an  action  of  trover,  which  charged  the  con-  Ld.  Raym. 
version  of  a  parcel  of  packcloths,  wrappers,  and  cords,  was  upon  a  1 529.  Bottom- 
writ  of  error  holden  to  be  certain  enough;  and  by  the  court —  Jeyv.Harnson, 
/-.^r-'i             ^11              •                  1         ^  '  ^  Pasch.  1 G.  2. 
Courts  of  justice  do  not  at  this  day  require  so  much  certainty  as  Jg  Stra.  809. 

they  formerly  did  in  the  declaration  in  an  action  of  trover.    The  S.C.] 
word  parcel,  which  is  used  in  this  case,  ought  to  be  taken  to 
mean  an  entire  thing,  and  the  same  as  die  word  bundle.     The 
cases  upon  this  point  are  not  all  to  be  reconciled ;  but  we  are  of 
opinion  that  the  declaration  is  certain  enough. 

The  declaration  in  an  action  of  trover,  which  charged  the  con-  Stra.  827. 
version  oi  a  parcel  of  diamonds,   was  holden   by  the  Court  of  ^^j'^  v. 
Common  Pleas  to  be  certain  enough.     Upon  a  writ  of  error  in   jjjj  2G,2. 
the  Court  of  King's  Bench  it  was  said  that  this   case  may  well 
be  distinguished   from  the  case  of  Bottoinley  v.  Hairisoii ;  for 
that  in  the  latter  case  the  word  parcel  was  taken  to  mean  an 
entire  thing,  and  the  same  as  the  word  bundle,  but  that  in  the 
present  case,  as  every  diamond  is  a  distinct  thing,  the  plaintiff 
ought  to  have  shewn  the  number  of  diamonds.     The  judgment 
was  affirmed ;  and  a  writ  of  error  being  afterwards  brought  in 
the  House  of  Lords,  it  was  affirmed  there. 

The  declaration   in  an  action  of  trover,  which  charged  the  Stra.8io. 
conversion  of  fifty  pieces  of  square  timber,  was  upon  a  writ  Haslegrave 
of  error  holden  to  be  certain  enough ;  although  the  quantity  of  Mjch  JJ^^^^ ' 
timber  which  each  piece,  or  which  all  the  pieces  contained,  was 
not  shewn. 

The  declaration  in  an  action  of  trespass  charged  the  taking  2  Barn.  222. 
away  of  divers  quantities  of  chinaware,  earthenware,  and  linen.   Hobbs  v. 
In  order  to  arrest  the  judgment,  it  was  said,  that  the  declaration  ^I^q^*^^ 
was  bad;  because  it  did  not  shew  the  particulars  of  either  sort 
of  goods.     It  was  on  the  other  side  said,  that  a  great  degree  of 
certainty  is  not  required  in  the  declaration  in  an  action  of  tres- 
pass, or  in  an  action  of  trover;    because  no  more  damages  can 
be  recovered  in  these  actions  than  are  proved  to  have  Ixien  sus- 
tained.    The  declaration  was  holden  to  be  certain  enough. 

II A  declaration  in  trover  for  divers  goods  and  chattels  of  the  2  lj,  Rajm. 
plaintiff  is  too  general,  and  the  judgment  may  be  arrested;  and   hio.  ioo7. 
a  declaration  for  seizing  100  articles  of  furniture,  and  100  articles   l  Stra.  637. 
of  wearing  apparel,  without  describing  them,  is  bad  on  general  \i{^^^\\sB. 
demurrer,  (a) ||  7  Twinl  6«. 

1  Moo.  589.  S.  C.     («)  8  Moo.  979. 
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Dyer,  306. 
Fine's  case. 
llSee  tit.  Tret- 
piuSf  aniCy  p. 
695.  note  (a.)l| 

Cro.  Jac.  262. 
Wilson  V. 
Chambers. 


Ld.  Raym. 
276.  Arnold  V. 
Jefferson. 
Salk.  654. 


Cro.  Jac.  130. 
Wood  V. 

Smith. 


Fitz.  N.  B. 

88. 


2  Roll.Rep. 

447.  Goodwin 
V.  Harwood. 
||See  Mayor  of 


Cro.  Jac. 
Woodv. 
Smith. 


130. 


Keyworth  v. 
Hill,  3  Bam. 
&  A.  685. 

2BulPt.313. 
Isaac  V. 
Clark. 


Salk  290. 
Brown  v. 
Hodges, 
8  Mod.  322. 


Cro.  Eliz. 


In  the  declaration  in  an  action  of  trover,  for  the  conversion  of 
a  beast  or  bird  fenc  7iaiura,  it  must  be  shewn  that  the  beast  or 
bird  was  reclaimed ;  because,  unless  it  were  reclaimed,  the  plain- 
tiff could  not  have  any  property  therein. 

If  an  action  of  trover  be  brought  for  the  conversion  of  a  bond, 
it  is  not  necessary  to  recite  any  part  of  the  bond  in  the  declara- 
tion ;  for  it  may  not  be  in  the  power  of  the  plaintiff,  who  perhaps 
has  not  for  some  time  been  in  possession  of  the  bond,  to  recite 
any  part  thereof  truly ;  and  a  misrecital  would  be  fatal. 

If  the  person,  who  has  a  special  property  in  a  bond,  bring  an 
action  of  trover  for  the  conversion  of  the  bond,  he  must  allege  in 
his  declaration  that  it  is  scripUim  mum  obligatoi'ium,  in  the  same 
manner  as  the  obligee  himself  must  have  done  if  the  action  had 
been  brought  by  him  ;  for,  as  the  action  is  not  brought  for  the 
conversion  of  the  money  due  upon  the  bond,  but  for  the  con- 
version of  the  bond,  the  words  saipUim  suum  ohligatorium  are  ne- 
cessary, in  order  to  show  of  what  kind  the  writing  is. 

It  is  laid  down  in  one  book,  that  if  an  action  of  trover  be  brought 
for  the  conversion  of  a  living  chattel,  it  must  be  alleged  in  the 
declaration  that  the  chattel  was  of  a  certain  price ;  and  that  if 
this  action  be  brought  for  the  conversion  of  a  dead  chattel,  it 
must  be  alleged  in  the  declaration  that  the  chattel  was  of  a  certain 
value. 

But  it  is  in  another  book  laid  down  that,  wliether  an  action 
of  trover  be  brought  for  the  conversion  of  a  living  or  a  dead  chattel, 
it  is  quite  indifferent  which  set  of  words,  of  the  piice,  or  of  the 
value,  are  made  use  of  in  the  declaration. 

The  value  of  the  chattel,  for  the  conversion  of  which  an  action 
of  trover  is  brought,  ought  to  be  shewn  in  the  declaration. 

Reading  v  Clarke,  4  Barn.  &  A.  268.|| 

But  the  justices  of  the  Court  of  King's  Bench  were  in  one  case 
divided  in  opinion,  whether  the  want  of  shewing  in  the  declaration 
in  an  action  of  trover  the  value  of  the  chattel  be  not  such  a  matter 
of  form,  as  is  after  a  verdict  cured  by  the  statutes  of  jeofails. 

II  If  the  declaration  allege  the  conversion  to  have  been  by 
husband  and  wife,  it  is  well  enough  after  verdict ;  for  it  will  be 
intended  such  a  conversion  as  they  could  both  join  in.|| 

It  is  the  usual  and  the  more  proper  way,  for  the  plaintiff  in  an 
action  of  trover  to  allege  in  his  declaration,  that  the  chattel  came 
to  the  hands  of  the  defendant  by  finding;  but  it  it  said,  to  be 
sufficient,  to  allege  generally,  that  it  came  to  the  hands  of  the 
defendant. 

The  venue  in  an  action  of  trover  may  be  laid  in  England  for 
the  conversion  of  a  chattel  in  Ireland, 

If  the  finding  of  the  chattel,  for  the  conversion  of  which  an 
action  of  trover  is  brought,  be  in  one  county,  and  the  conversion 
in  another,  the  venue  may  be  laid  in  either  county  ;  or,  as  this 
action  is  transitory,  it  may  be  laid  in  any  other  county. 

It  is  not  necessary  to  lay  the  venue  in  an  action  of  trover  at  the 

place 
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place  where  the  conversion  was  :   but  the  declaration  in  such  ac-   78.  98. 
tion  is  bad,  unless  some  place  be  alleged;  because,  unless  a  con-  2Bulstr.3i3. 
version  at  a  place  certain  be  found  by  the  jury,  the  plaintiflf  is  not  ^^5, 
entitled  to  judgment. 

It  is  in  one  case  laid  down  that,  although  the  declaration  in  an    i  RqU  j^ 
action  of  trover  allege  the  finding  to  have  been  at  a  place  certain,    132.  Mat- 
ifit  do  not  expressly  allege  that  tlie  conversion  was  at  a  place  thew  v. 
^'•'"i".  "  i^  bad.  M™KeUz. 

But  it  is  laid  down  in  a  subsequent  case,  that  if  the  finding  be  2  Bulst.  206. 
alleged  at  a  place  certain,  it  is  not  necessary  to  allege  that  the  Atkins  v. 
conversion  was  at  a  place  certain.  Pasch    "^^ 

10  Jac.  1. 

In  the  declaration  in  an  action  of  trover  it  was  alleged,  that  the  Cro.Jac.  428 
chattel  came  to  the  defendant's  hands  by  finding  upon  the  fourth  Tesmondv. 
day  of  May  in  a  certain  year,  and  that  afterwards,  scilicet  on  the  Johnson, 
first  day  of  May  in  the  said  year,  he  converted  the  chattel.     Upon  jlp^®  ^  y^\\\, 
a  motion  in  arrest  of  judgment  it  was  said  that  this  declaration  is  ^  ^^  ^j^^   *^  ' 
not  good,  because  the  conversion  is  alleged  to  have  been  before  effect  of  the 
the  finding ;  but  it  was  holden  to  be  good  :  and  by  the  court  —  scilicet}^ 
As  the  words,  that  afterwards  he  converted  the  chattel,  are  a 
sufficient  allegation  that  the  conversion  was  after  the  finding,  that 
which  is  contained  under  the  scilicet  is  repugnant  to  these  words, 
aud  must  be  rejected  as  surplusage. 

2.  Of  the  Plea. 

The  defendant  in  an  action  of  trover  cannot  justify;  because  Cro. Eliz. 

the  conversion  must  be  confessed  by  a  plea  of  justification  ;  but  the   146.  434. 

conversion  is  the  tortious  act,  therefore  cannot  be  justified.  ?*'l^*  ^5^* 

.  .  r  Ld.Rayro.593. 

The  defendant  in  an  action  of  trover  cannot  plead  that  the  Bro.  Act. 
plaintiff  was  not  possessed  of  the  chattel  charged  to  have  been  Sur  le  case, 
converted  as  of  his  own  proper  goods  :  nor  is  there  any  necessity  pi- 109. 
for  him  to  plead  this;  because  the  plaintiff  cannot  recover  unless 
he  prove  a  property  in  himself. 

In  an  action  of  trover  the  defendant,  a  sheriff,  pleaded,  that  he  Cro.  Elix. 
had  levied  and  sold  the  goods  under  a  ^fieri  facias^  which  is  the  434. 
same  conversion,  absque  hoc  that  he  converted  them  alitcr  7)el  alio  Ascue  v. 
modo.     This  })lea  was  holden  to  be  bad  :  and  by  the  court—The  Saundcrwn. 
defendant  ought  to  have  pleaded  not  guilty,  and  might  have  given 
the  matter  pleaded  in  evidence. 

But  it  may  be  inferred  from  one  case  that  the  defendant  in  an   Allen  v. 
action  of  trover  may  plead  the  payment  of  money,  before  the  ac-   Harris, 
tion  was  brought,  in  satisfaction  of  the  conversion.  Lutw.  15J8. 

The  conversion  of  an  ox  being  chargetl  in  die  declaration  in  Cro.EIii.  667# 
an  action  of  trover,  the  defendant  pleaded,  that  the  plaintiff  had   Kcrrcrir. 
before  brought  an  action  of  trespaHs  against ,/.  *S'.  and  two  others  Ard«n,     ^^ 
for  the  taking  of  an  ox  upon  a  day  certain;  that  the  defendants  Mich. 40. Bw 
in  that  action  pleaded  in  justification,  that  the  taking  was  in  right 
of  the  defendant  in  the  present  action ;  that  upon  a  demurrer  to 
this  plea  there  was  judgment  for  the  defendaiiti>;  that  the  plauitiff 
in  the  present  action  and  in  the  former  is  the  same  person  ;  that 
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the  ox  charged  to  have  been  converted  in  the  present  action,  and 
the  ox  charged  to  have  been  taken  in  the  former  action,  is  the 
same  ox  ;  that  the  conversion  charged  to  have  heen  committed  by 
the  defendant  in  the  present  action,  if  any  have  been,  was  com- 
mited  by  him  together  with  the  defendants  in  the  former  action  ; 
that  the  defendant  in  the  present  action  was  by  covin  not  made  a 
party  to  the  former  action  ;  and  that  the  defendants  in  the  former 
action  are  by  covin  not  made  parties  to  the  present  action,  which 
is  brought  for  one  and  the  same  trespass,  thing  and  matter,  as 
the  former.  The  defendant  concluded  with  praying  judgment, 
whether,  as  there  was  judgment  for  the  defendants  in  the  former 
action,  the  plaintiff  ought  to  maintain  the  present  action.  Upon 
a  denmrer  to  this  plea,  Walmsley  J.  and  Kinsmill  J.  were  of 
opinion  that  it  is  good ;  and  by  them  — As  the  property  in  the 
ox  was  by  the  judgment  in  the  former  action  determined  to  be 
in  the  present  defendant,  in  whose  right  the  defendants  in  that 
action  justified,  the  plaintiff  could  not  have  maintained  the  pre- 
sent action  against  them,  and  it  is  not  reasonable  that  he  should 
maintain  it  against  the  present  defendant ;  because,  although  he 
were  not  a  party  to  the  record  in  the  former  action,  he  was  a 
party  to  the  trespass,  and  as  such  has  right  to  avail  himself,  in 
pleadingtothepresentaction,  of  any  thing  contained  in  that  record. 
Anderson  C.  J.  and  Glanville  J.  agreed,  that  the  present  defend- 
ant may  avail  himself,  in  pleading  to  the  present  action,  of  any 
thing  contained  in  the  record  of  the  former  action  :  but  they 
were  nevertheless  of  opinion,  that  the  plea  is  not  good ;  and  by 
them — A  judgment  in  an  improper  action  can  never  be  pleaded  in 
bar  to  a  proper  action  for  the  same  cause.  For  instance,  if  «7.  S,, 
who  has  delivered  goods  to  J,  N,  to  keep,  bring  an  action  of 
trespass  against  J,  N,  for  taking  the  goods,  and  there  be  judgment 
against  J.  S.,  he  may,  notwithstanding  this  judgment,  maintain 
an  action  of  detinue  against  J.  N,  for  tlie  goods ;  because  the 
former  action  was  misconceived.  WalmsleyJ,  agreed,  that  if  the 
defendant  in  an  action  of  trespass  for  taking  goods  plead  Not 
guilty,  and  there  be  judgment  for  him,  this  judgment  cannot  be 
pleaded  in  bar  of  an  action  of  trover  for  the  conversion  of  the 
goods ;  because,  for  any  thing  that  appears  upon  the  record  to  the 
contrary,  the  action  may  have  been  misconceived  :  but  if  a  title 
to  the  goods  be  pleaded  in  the  action  of  trespass,  and  there  be 
judgment  for  the  defendant,  this  judgment  may  be  pleaded  in 
bar  of  an  action  of  trover  for  the  conversion  of  the  goods ;  be- 
cause the  property  in  the  goods  is  thereby  determined  to  be  in 
the  defendant.  The  reporter  adds,  that  the  cause  was  afterwards 
referred  to  arbitrators. 
6  Rep.  7.  I"  another  report  of  this  case  it  is  said  to  have  been  resolved, 

Ferrers'  case,    that  a  judgment  in  one  personal  action  may  in  all  cases  be  plead- 
iJSee  Lord        g^  j^j  ^^r  to  another  personal  action  for  the  same  cause. 
Ellenboroughs 

observations,  3  East,  357.  Vooght  v.  Winch,  2  Barn.  &  A.  662.  Bagot  v.  Williams,  3  Bam.  &  C. 
235.  S.  C.  5  Dowl.  &  Ry.  87l|. 

Cro.  Car.  35.        The  declaration  in  an  action  of  trover  charged  the  conversion 
Lacon  v.  of  a  hundred  sheep  on  the  thirtieth  day  of  Aprils  in  the  nineteenth 

Barnard,  year 
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year  of  the  late  king:  the  defendant  pleaded  not  guilty  as  to  Pasch. sCar.i. 
eleven  of  the  sheep ;  and  as  to  the  other  eighty-nine,  that  the 
plaintiff  had  heretofore  in  an  action  of  trespass  declared  against 
him  for  taking  and  driving  away  an  hundred  sheep  on  the  four- 
teenth day  of  April  in  the  same  year  ;  that  to  this  action  he 
pleaded  not  guilty  as  to  eleven  of  the  sheep,  and  as  to  the  other 
eighty-nine  he  pleaded  a  recovery  of  sixty  pounds,  in  an  action 
of  debt  brought  by  him  against  J,  S.;  that  J.  S.,  being  possessed 
of  eighty-nine  sheep,  they  were  levied  by  virtue  of  a  writ  q{  Jieri 
Jaciasand  sold  to  him  ;  and  that  thereupon  he  took  possession  of 
the  sheep ;  that  issue  being  joined  upon  this  plea  there  was  a 
verdict  for  the  plaintiff  with  two-pence  damages ;  and  that  the 
plaintiff  entered  up  judgment  for  the  damages  and  his  costs. 
The  defendant  then  averred,  that  the  taking  and  driving  away  of 
eighty-nine  sheep,  for  which  the  plaintiff  recovered  in  the  action 
of  trespass,  and  the  conversion  of  eighty-nine  sheep  charged  in 
the  present  action,  is  the  same  trespass,  thing,  and  matter ;  and 
that  the  judgment  is  still  in  force.     To  this  plea  the  plaintiff  re- 
plied, that  true  it  is,  that  he  did  recover  in  the  said  action  of  tres- 
pass two-pence  damages  for  the  taking  and  driving  away  of  the 
said  eighty-nine  sheep  :  but  he  averred,  that  the  said  two-pence 
damages  were  not  assessed  for  the  value  of  the  said  sheep  ;  and 
that  the  defendant  on  the  day  mentioned  in  the  declaration  con- 
verted the  said  eighty-nine  sheep.     He  then  traversed  that  the 
taking  and  driving  away  charged  in  the  action  of  trespass,  where- 
upon judgment  was  given,  is  the  same  trespass,' quoad  the  conver- 
sion, whereof  he  now  complains.     Upon  a  demurrer  to  this  replic- 
ation there  was  judgment  for  the  plaintiff;  but  the  court  were  not 
unanimous  in  opinion.       Croke  J.,  Hutton  J.,  and  Hai-vcy  J., 
who  were  of  opinion  that  the  replication  was  good,  said  that  the 
damages  given  in  the  action  of  trespass  were  so  small,  that  the 
court  must  intend  them  to  have  been  given  only  for  taking  and 
driving  away  the  sheep;  for  that,  if  it  should  be  intended  they  were 
given  as  a  recompence  for    the  sheep,   the  plaintiff  would  be 
deprived  of  his  property  in  eighty-nine  sheep,  and  have  only 
two-pence  for  them.     The  court,  rather  than  suffer  so  great  a 
hardship,  will  intend,    that  the  plaintiff  had  his  sheep  again  ; 
and  that  he    lost    them    afterwards,    and    that    the    defendant 
found  and    converted  them.      It  is  moreover  confessed  in  the 
present  action  by  the  demurrer,  that  the  conversion  was  sub- 
sequent to  the  taking  and  driving  away  charged  in  the  action  of 
trespass  ;  f(>r  the  taking  and  driving  away  charged  in  that  action, 
is  alleged  to  have  been  upon  the  fourteenth  day  of  April,  in  the 
ninteenth  year  of  the  late  king;    but  the  conversion,  for  which 
the  present  action  is  brought,  is  alleged  to  have  been  upon  the 
thirtieth  day  of  April  in  ine  same  year.      Yclverton  J.  who  was 
of  opinion  that  the  replication  was  bad,  said,  that  as  it  is  flverred 
in  the  declaration   in   the  action  of  trespass,  that  the  defend- 
ant did   take  and   drive  away  the  sheep,  this   implies  that  he 
ousted  the  plaintiff  of  his  possession  of  the  sheep  and  had  them 
himself:  and  if  this  were  so,  the  court  ought  now  to  intend,  that 

the 


228 


TROVER. 


3  Mod.  2. 
Putt  V. 
Rawstern. 
Mich. 
34  Car.  2. 


2  Ventr.  170. 
Lechmere  v. 
Toplady, 
Pascb.  2  W.  3. 


t  Show.  146. 


the  damages,  altJiough  so  very  small,  were  given  as  a  recompence 
for  the  sheep. 

In  an  action  of  trespass  for  taking  goods,  issue  was  joined 
upon  the  plea  of  not  guilty;  and  there  was  a  verdict  and  judg- 
ment  for  the  defendant.  The  plaintiff  in  tliat  action  afterwards 
brought  the  present  action  of  trover  against  the  same  defendant 
for  the  conversion  of  the  same  goods.  The  defendant  pleaded 
tlie  judgment  in  the  former  action  in  bar  of  the  latter,  and  the 
question  upon  a  demurrer  was,  Whether  this  plea  be  good  ?  For 
the  plaintiff  the  case  of  Lacon  and  Barnard  was  relied  upon  ;  and 
in  answer  to  what  is  said  to  have  been  resolved  in  Ferrer^s  case, 
that  a  judgment  in  one  personal  action  may  in  all  cases  be  pleaded 
in  bar  to  another  personal  action  for  the  same  cause,  it  was  said, 
this  can  only  be  true  as  to  two  personal  actions,  in  which  the  same 
evidence  will  be  sufficient  to  maintain  both  :  but  that  the  evidence, 
which  is  in  many  cases  sufficient  to  prove  a  conversion  of  goods, 
and,  consequently,  to  maintain  an  action  of  trover,  is  not  sufficient 
to  maintain  an  action  of  trespass ;  because,  in  the  latter  action 
the  possession  of  the  goods  must  be  proved  to  have  been  tortiously 
obtained.  It  was  further  said,  that  the  court  may  in  the  present 
case  very  well  intend,  that  the  plaintiff  was  mistaken  in  bringing 
an  action  of  trespass  ;  and  if  this  were  so,  a  judgment  in  an 
improper  action  can  never  be  pleaded  in  bar  of  one  that  is  proper, 
Pemberton  C.  J.,  Jones  J.,  and  Raymond  J.,  were  of  opinion 
that  the  plea  is  bad,  and  judgment  was  given  for  the  plaintiff:  but 
Dolben  J.  very  much  doubted. 

The  conversion  of  ten  pipes  of  wine  being  charged  in  the  de- 
claration in  an  action  of  trover,  the  defendant  pleaded,  that  the 
plaintiff  had  heretofore  in  an  action  of  trespass  declared  against 
him  for  taking  and  carrying  away  ten  pipes  of  wine;  that  he  had 
pleaded  not  guilty  to  the  declaration  in  that  action,  and  that 
upon  a  special  verdict,  which  is  set  forth,  there  was  a  judgment 
for  him.  He  then  averred  that  the  goods,  for  the  conversion  of 
which  the  present  action  is  brought,  are  the  same  goods  for  the 
taking  and  carrying  away  of  which  the  former  action  was  brought. 
Upon  a  demurrer  to  this  plea  it  was  said,  that  an  action  of  trover 
will  lie  in  many  cases  where  an  action  of  trespass  will  not;  and 
the  case  of  Putt  and  Itawstern  was  relied  upon.  In  answer  to 
this  it  was  said,  that  it  appears  in  the  present  case,  from  the 
special  verdict,  in  the  action  of  trespass,  which  is  set  forth  in  the 
plea,  that  the  judgment  was  upon  the  merits;  whereas  in  the 
case  of  Putt  and  liawstern,  as  the  verdict  in  the  action  of  tres- 
pass was  a  general  one,  it  could  not  appear  that  the  verdict  was 
not  founded  upon  a  mistake  of  the  action.  The  justices  were  of 
opinion  that  the  plea  is  good;  but  by  reason  of  the  judgment  in 
the  case  of  Putt  and  liawstern,  and  of  the  importunity  of  the 
plaintifTs  counsel,  leave  was  given  to  argue  the  case  again. 

In  another  report  of  this  case  it  is  said,  that  all  the  justices 
were  of  opinion,  upon  the  authority  of  what  is  said  to  have  been 
resolved  in  Ferrer's  case,  that  the  plea  is  good.  The  reporter 
adds,  that  Pollexfen  C.  J.  said,  he  had  never  been  satisfied  with 
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the  judgment  in  Pittt  and  Bawsieni,  which  upon  the  bringing  of 
a  writ  of  error  was,  as  he  well  remembered,  agreed  ;  for  that  he 
saw  no  difference  betwixt  that  case  wherein  the  judgment  pleaded 
was  given  upon  a  general  verdict,  and  the  present  case,  wherein 
the  judgment  pleaded  was  given  upon  a  special  verdict. 

It  has  been  holden,  that  if  J.  5.,  after  converting  the  goods  of  Ld.  Ravm 
J,  N.,  sell  them,  J.  N,  may  recover  the  money  for  which  they   1217.  Lamine 
were  sold  in  an  action  of  assumpsit  against  J,  S. ;  and  that  if  v.  Dorrel. 
J.  N.  afterwards  bring  an  action  of  trover  for  the  conversion  of 
the  goods,  J,  S.  may  plead  the  judgment  in  the  action  of  assump- 
sit in  bar  of  the  action  of  trover. 

[The  statute  of  limitations  may  be  pleaded  to  an  action  of  Cro.  Car.  245. 
trover.]  1  Lutw.  99. 

II  The  action  must  be  commenced  within  six  years  after  the  Qpaneer 
conversion  takes  place;    and  if  commenced  after  the  six  years,  George, 
the  statute  of  limitations  is  a  bar  to  it,  although  the  plaintiff  did   5Barn.&C. 
not  know  of  the  conversion  within  six  years,  unless  the  defendant   ^'*^- 
practised  any  fraud  to  prevent  the  plaintiff  knowing  of  it. 

But  where  the  action  is  brought  by  an  administrator  for  a  Pratt  v. 
conversion  after  the  death  of  the  intestate,  it  may  be  brought  Swaine, 
within  six  years  after  the  letters  of  administration   granted  ;  for  ®  Bam.  &C. 
till  then  the  plaintiff  has  no  title  to  sue :  and,  consequently,  a  3^3^^* "&  A^ 
plea  in  such  case  of  Not  guilty  of  the  premises  within  six  years   443;  5  Barii. 
is  bad  on  special  demurrer.  The  defendant  should  plead  that  the  &  A.  204. 
cause  of  action  did  not  accrue  to  the  plaintiff  within  six  years.  || 

[The  bankruptcy  of  the  defendant  is  no  bar  to  an   action  of  Parker  v. 

trover,  though  the  conversion  happened  before  the  bankruptcy.]  Norton, 

6  Term  R.695. 
[See  Eden*8  B.  Law,  p.  122|| 

(G)  Of  Evi  dence  in  an  Action  of  Trover. 
II  See  PhiUipps  on  Evid.  vol.  ii.  167.  (6th  ed.)|| 

TT  is  incumbent  upon  the  plaintiff  in  an  action  of  trover  to  ||(a)Orat 

prove,  that  he  had  a  property  in  the  chattel  for  the  conversion  ie«st  that  he 
of  which  the  action  is  brought,  and  that  he  was  possessed  thereof  had  the  im- 

*  *u     -.•  r  *L  •         /   \  mediate 

at  the  time  of  the  conversion,  (a)  right  of  pos- 

session, Gordon  v.  Harper,  7  Term  R.  9.     Hall  v.  Pickard,  3  Camp.  187.     Smith  v.  Plomcr, 
15  East,  607.|| 

II  In   trover  against  several  defendants,  all  cannot  be   found  Nicoll  v. 
guilty  without  evidence  of  a  joint  conversion  by  all.     Therefore  Glennie, 
where  the  plaintiff  brought  trover  against  certain  bankrupts  and  ^i^ 
their  as-signees  jointly,  and  it  appeared  in  evidence  that  the  bank- 
rupts before  the  bankruptcy,  received  the  plaintiff's  goods,  and 
tortiously  pledged  them ;  and  that  the  assignees,  after  the  bank- 
ruptcy, came   into  possession  of  them,  and  refused  to  deliver 
them  up  on  demand ;    and  the  jury  found  all  the  defendants 
guilty :  the  court  held  that  no  joint  conversion  was  proved,  and 
granted  a  new  trial.) 

It  is  necessary  for  the  plaintiff  in  an  action  of  trover  to  prove  Moor,  84 1. 
that  the  chattel  came  to  the  hands  of  the  defendant.     But  it  is  '•"<=  v.  Clerk. 

not 
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not  necessary  for  him  to  prove  in  what  manner  it  did  come  to 
the  defendant's  hands ;  the  conversion  being  the  gist  of  an  action 
of  trover. 

If  *the  defendant  in  an  action  of  trover  came  to  the  possession 
of  the  chattel  by  a  tortious  taking,  it  is  not  necessary  for  the 
plaintiff  to  prove  a  refusal  to  deliver  it ;  for  the  tortious  taking 
is  in  itself  a  conversion. 

II  And  wherever  a  party  comes  to  the  possession  of  goods  by 
a  tortious  delivery  of  a  third  person  who  has  possession  of  them, 
(unless  in  case  of  sale  in  market  overt,)  the  owner  may  recover 
the  value  in  trover  without  a  demand  and  refusal. 

Thus  where  a  cargo  of  goods  were  shipped  at  Sunderland, 
intended  for  the  plaintiff's  agent  in  London;  but  by  mistake 
they  came  to  the  hands  of  the  defendant,  who  was  ignorant  of 
the  plaintiff's  property  in  them ;  it  was  held,  that  the  plaintiff 
could  recover  in  trover  against  the  defendant,  not  only  the  value 
of  the  goods  remaining  in  his  hands  when  the  plaintiff*  made  a 
demand  of  them,  but  also  the  value  of  those  which  the  defendant 
had  sold  before  the  demand.  || 

But  if  the  defendant  came  to  the  possession  of  the  chattel  by 


^"m  ?^  ^^^    finding,  or  in  any  other  lawful  way,  it  is  necessary  for  the  plain- 


Vide2H. 
lack.  135.11 


tiff  to  prove  a  refusal  to  deliver  it. 


1  Roll.  Abr. 

5.  (P)  pi.  3. 
Hob.  187. 

2  Show.  179. 
Salk.  655. 

2  Bulst.  310. 


If  the  defendant  in  an  action  of  trover,  who  came  to  the  pos- 
session of  the  chattel  by  finding,  or  in  any  other  lawful  way, 
have  intermeddled  imlawfuUy  therewith,  it  is  not  necessary  for 
the  plaintiff  to  prove  a  refusal  to  deliver  it;  for  the  unlawful 
intermeddling  is,  as  has  been  already  shewn,  a  conversion. 

It  is  in  the  general  true,  that  evidence  of  a  refusal  to  deliver 
the  chattel  for  the  conversion  of  which  an  action  of  trover  is 
brought,  is  evidence  of  a  conversion.  But  such  evidence  is  not 
in  every  case  evidence  of  a  conversion. 

Although  it  be  proved  that  the  defendant  in  an  action  of  trover 
Isaac  V.  Clerk,  refused  to  deliver  the  piece  of  timber  which  lies  upon  his  land, 
2  Mod.  245.  yg|.  if  j^  jjg  proved  that  the  defendant  never  intermeddled  with 
the  piece  of  timber  evidence  of  a  refusal  to  deliver  it  is  not  evi- 
dence of  a  conversion,  inasmuch  as  the  defendant  is  not  in  such 
case  guilty  of  a  mal-feasance. 

If  it  appear  that  the  chattel  was  lost  by  the  defendant,  or  that 
he  was  robbed  thereof  before  it  was  demanded,  evidence  of  a 
refusal  to  deliver  it  is  not  evidence  of  a  conversion ;  for  it  would 
be  very  hard  to  punish  the  defendant  as  a  wrong-doer  because 
he  did  not  deliver  a  chattel  which  was  not  in  his  power  at  the 
time  the  demand  was  made :  but  it  is  in  such  case  necessary  for 
the  defendant  to  prove  that  the  chattel  was  lost,  or  that  he  was 
robbed  thereof  before  the  demand  was  made. 


1  Roll.  Abr.  6 
pi.  4.   Salk. 
655.     WVide 

1  Taunt.  391. 

2  Barn.  &  A. 
702.  1  Camp. 
439,  5  Barn. 
&  A.  247. 
2  Saund.  47. 
e.  f.  g.  &c. 


(5th  ed.)  and  ante  Trover  (B).|| 

Ante,  26.  If  the  defendant  in  an  action  of  trover  had  a  right  to  detain 

the  chattel  until  a  certain  sum  of  money  was  paid,  evidence  of 
a  refusal  to  deliver  the  chattel  is  not  evidence  of  a  conversion, 

unless 
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unless  the  money  were  paid  or  tendered  before  a  demand  thereof 
was  made. 

In  an  action  of  trover  by  an  administrator  he  declared  for  the  Stra,  60. 
finding  and  conversion  of  the  rum  of  his  intestate.    Tlie  evidence   Crosier  v. 
was,  that  the  rum  was  taken  by  the  defendant  during  the  Hfe  of  P^l'^- *, 
the  intestate ;  but  that  it  was  not  made  use  of  by  the  defendant   '^^jj  edit*MI^* °' 
until  the  intestate  was  dead.     This  evidence  was  holden  to  be  suf- 
ficient to  maintain  the  action :  and  by  the  court — As  the  plaintiff 
was  ignorant  of  the  time  of  using  the  rum,  the  defendant  ought, 
if  he  would  avail  himself  thereof,  to  have  disclosed  this  in  his 
plea ;    but  if  he  had  done  it,   the   evidence   of  his  taking  the 
rum  during  the  life  of  the  intestate  and  keeping  it  until  his  death 
would  have  been  sufficient  to  maintain  the  action. 

[In  an  action  of  trover  for  rushes,  the  plaintiff  proved  that  he  Rackham  v. 
was  an  inhabitant  of  Z*.,  and  there  was  a  custom  for  every  one  •'""P»  ^^^^^ 
inhabitant  there  to  cut  and  take  rushes  on  the  place  in  question ;  ^  x^nj  ^q^  n 
that  he  (by  his  servant)  having  cut  down  five  or  six  loads  of 
rushes,  the  defendants  took  and  carried  them  away.    The  defend- 
ants called  no  witness.     By  the  court  —  This  is  such  evidence 
of  property  in  the  plaintiff,  and  conversion  in  the  defendants, 
that  they  appear  to  be  wrong-doers ;  for  they  have  neither  by 
evidence  nor  pleading  shewn  any  right  or  title  to  these  rushes, 
and  appear  to  us  to  be  mere  strangers.] 

Every  thing,  which  tends  to  prove  that  the  defendant  has  not  [Vute  Bull, 
been  guilty  of  a  conversion,  may  be  given  in  evidence  in  an  action  N.  P.  48.) 
of  trover  upon  the  general  issue. 

A  carrier,  who  is  defendant  in  an  action  of  trover,  may  give  in  g^ik.  554, 
evidence  upon  the  general  issue,  that  he  refused  to  deliver  the  Hertford  v. 
goods  because  the  money  due  for  the  carriage  of  them  had  not  Jones.  ^Ante 
at  the  time  of  a  demand  been  paid  or  tendered ;  for  unless  this  '^'^^^'^^  (^)'U 
money  were  paid  or  tendered  before  the  demand  was  made,  he 
has  not  been  guilty  of  a  conversion.     And  without  mentioning 
any  other  instance  of  the  like  kind  it  may  in  the  general  be  ob- 
served, that  wherever  the  defendant  in  an  action  of  trover  had  a 
right  at  the  time  of  a  demand  to  detain  the  chattel,  he  may  give 
this  right  in  evidence  upon  the  general  issue ;  because  the  de- 
fendant has  not  in  any  such  case  been  guilty  of  a  conversion. 

If  one  joint-owner   of  a  chattel   bring   an  action   of  trover  «...    _ 
against  another  joint-owner,  the  defendant  may  give  in  evidence  Brown  v.* 
upon  the  general  issue,  that  he  is  joint-owner  with  the  plaintiff;  Hodges, 
because  this,  which  shews  a  right  in  him  to  the  possession  of  the  [p^P'.'*^' 
chattel,  does  at  the  same  time  shew  that  he  has  not  been  ffuilty  „/  ^u       '}x^ 
ol  a  conversion,  jj unless  m  case  of  destruction,  or  what  is  tanta-  pleaded  in 
mount  to  it  ;||  but  if  one  joint-owner  of  a  chattel  bring  an  action  abatement, 
of  trover   against   a   stranger,    the   defendant   cannot   give    in   iSaund.  291. 
evidence  upon  the  general  issue,  that  J,  S.  is  joint-owner  with  the  [hcre*col^***^ 
plaintiff,  (a)  Icctcd ;  but  tee 

Nathan  v.  Buckland,  s  Moo.  153.|| 

If  the  money  for  which  J.  S.  after  converting  the  chattel  of  Ld.  R«vm. 
J,  N,  sold  it  have  been  recovered  by  J,  N,  in  an  action  of  05-   i«i7.  Lamine 

sumpsit  v*^"*^ 
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SHmpsiff  and  J.  N,  afterwards  bring  an  action  of  trover  for  the 
conversion  of  the  same  chattel,  the  judgment  in  the  action  of  as- 
sumpsit  may  be  given  in  evidence  in  the  action  of  trover  upon  the 
general  issue;  because  as  it  ap|:>ears  from  this  judgment,  that  the 
plaintiff  has  recovered  the  value  of  the  chattel,  it  does  likewise 
appear,  that  he  has  no  property  therein;  and,  consequently, 
that  the  defendant  has  not  been  guilty  of  a  conversion. 

[In  some  cases  it  is  allowed  in  this  action  to  bring  the  thing 
into  court  for  which  the  action  is  brought.  But  herein  this  dis- 
tinction is  to  be  observed:  if  trover  is  brought  for  a  specific 
chattel  of  an  ascertained  quantity  and  quality,  and  unattended 
with  any  circumstances  that  may  enhance  the  damages  beyond 
the  real  value,  but  that  its  real  and  ascertained  value  must  be  the 
sole  measure  of  the  damages,  then  the  specific  thing  demanded 
may  be  brought  into  court.  But  where  there  is  an  uncertainty, 
either  as  to  the  quantity  or  quality  of  the  thing  demanded,  or 
there  is  any  tort  accompanying  it  that  may  enhance  the  damage 
above  the  real  value  of  the  thing,  and  there  is  no  rule  whereby 
to  estimate  the  additional  value,  there  it  shall  not  be  brought 
into  court. 

In  trover  for  a  bond,  though  the  case  seemed  a  very  favourable 
one  for  the  defendant,  the  court  said  they  could  stay  the  proceed- 
ings upon  the  delivery  up  of  the  bond,  as  the  plaintiff  insisted 
upon  going  for  special  damages. 

Where  goods  are  cumbrous,  the  court  will  grant  a  rule  to  shew 
T\nr  9        cause  why,  on  the  delivery  of  the  goods  to  the  plaintiff,  and  pay- 
Watts  v.*  '"6  costs,  proceedings  should  not  be  stayed.] 
Phipp«,  B.  R.  East.  7  G.  3.  Bull.  N.  P.  49. 

Earlev.  ||In  f  rover  for  a  packet  of  letters  the  defendant  was  allowed  to 

HoldcroM*,^    stay  proceedings  as  to  one  of  them,  on  delivering  it  up,  and  pay- 
L'.I^'7Tem  ing  costs. 
R,53.    Tidd'«Prac.571.     6Bing.408. 

Tucker  V.  But  where  the  value  of  the  goods  is  un  ascertain  able  the  court 

\V  ri^lit,  yf\\\  not  stay  proceedings  on  delivery  of  the  goods  to  the  plaintiff^ 

ai^^fee  Mfr-'    ^^  payment  of  the  value  of  them.  J 
V.  Rawlinson,  9  Price  R.  460. 


Whittend  v. 
Fuller,  2  Bl. 
R.  902. 
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